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August 15, 1993 

Dear Taxation Section Members: 

The Taxation Section's calendar of activities has been very busy over 
the last three months. Your Tax Council and Committee Chairpersons have 
done a find job coordinating interesting and valuable programs. Among the 
various programs which the Tax Section sponsored are the following: 

1 . Our Sixth Annual Summer Tax Conference was held at the Grand 
Traverse Resort from Thursday, July 29 through Saturday, July 31. 
This year's topic "Tax Trends- What's New? What's Not? What's 
Next?" included very interesting and timely discussions. Among the 
topics which were included were discussions regarding (a) the tax 
proposals (now law) by Jerome R. Wolfe of Coopers and Lybrand; 
(b) Restructuring Corporate Debt, by Kevin M. Keyes of Steptoe & 
Johnson; (c) Employee Benefits Issues, by David J. Kautter of Ernst 
& Young; (d) Generation-Skipping Issues by Charles (Skip) Fox of 
Schiff Hardin & Waite; and (e) Limited Liability Companies, by Barbara 
C. Spudis of Baker & McKenzie. 

2. 

If you are interested in receiving a copy of the outlines from this ( 
Summer's Conference, please contact our Section's coordinator, 
Karen Nizol at (313) 953-0088. There is a reasonable charge for 
these excellent materials. 

Once again, the Summer Tax Conference provided an informal atmo
sphere for networking with peers (i.e., golf) and engaging in special 
family activities (i.e., food, beach, etc.). 

Next year's conference has been scheduled for Mission Point, on 
Mackinac Island, from Thursday July 7-Saturday July 9. Please mark 
you calendars now for the Seventh Annual Conference. We look 
forward to seeing all of you there. 

The After Hours Series finished another successful year, due in large 
part to the efforts of George Gregory and ICLE. The After Hours Tax 
Law Series is already in full swing for the 1993-1994 year. 

The September program related to Limited Liability Companies in 
Michigan and the October program involved a discussion of Tax 
Aspects of Selling and Buying a Business. 

For the remainder of the year, there are many interesting programs, 
such as Family Tax Planning with IRAs (November 2, Novi; November 
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11, Grand Rapids); Planning Techniques for Generation Skipping 
Taxes (January 11, Novi; January 13, Grand Rapids); Recent 
Developments in Business Taxation (February 1, Novi; February 10, 
Grand Rapids); Five Good Tax Ideas You Can Use in Estate Planning 
for Your Clients (March 1, Novi; March 10, Grand Rapids); Michigan 
Property Taxation (April 5, Novi; April 14, Grand Rapids); Employer
Sponsored Fringe Benefit Plans (May 3, Novi; May 12, Grand Rapids); 
and Internal Revenue Service Tax Controversies (June 7, Novi; June 
16, Grand Rapids). 

You will receive a flyer for each of the programs. I hope you attend 
each of the programs which are beneficial to your area of practice. 

3. I would like to take this opportunity to thank Vernon Saper, who is 
retiring as a Council member, for his valuable assistance in coordinat
ing this year's Directory Issue. I would also like to thank Janet 
Witkowski, Gary Schwarcz and Tom Mies for fulfilling their roles as 
Chairpersons of the Employee Benefits Committee, Partnership 
Committee and Practice & Procedure Committee, respectively. Their 
diligence and hard work surely paid off with the educational and other 
programming which they provided. 

4. I would like to take this opportunity to thank the Tax Section for the 
· great honor I enjoyed by being your Section Chairperson this past 
year. It was a very active and rewarding year for me and one which 
I will always cherish. The Section will be in good hands with my 
successor, Dennis Mitzel, taking the gavel on October 1st. I always 
wondered what it would be like to be "Ex-officio"; now I will have the 
opportunity to find out. 

5. I personally look forward to your continued participation in the 
Section's activities and, once again, encourage all Section members 
to continue with, or begin, active involvement in the Section's 
activities. I look forward to seeing each of you on Mackinac Island 
next summer. 

JAL/hlc 
hc\stbnnitx.jal 

Very truly yours, 
I• 

b.~~I~~ 
Chairperson 

Taxation Section 
STATE BAR OF MICHIGAN 
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Report of the 
Corporation Committee 
Mark C. Larson, Chairperson 
Dykema Gossett 
400 Renaissance Ctr., 35th Floor 
Detroit, Ml 48243-1504 
(313) 568-6790 

1. Chairperson's Message. 
After the State Bar's Annual Meeting 
in September, the Corporation Com
mittee intends to schedule its next 
meeting for the fall. Suggestions for 
topics, location of meetings, and tips 
for correcting a bad slice are all 
appreciated. Also, give consideration 
to making a presentation. 

2. Recent Activities. 
The Tax Section held its Sixth An
nual Summer Tax Conference July 
29-31, 1993 at the Grand Traverse 
Resort. Of particular interest to 
corporate tax types were presenta
tions by Kevin Keyes on restructuring 
corporate debt (with an extremely 
detailed outline) and by Barbara 
Spudis on limited liability companies. 

On May 20, 1993, the Committee 
met to discuss issues regarding 
Michigan's new limited liability 
statute. The Internal Revenue 
Service is working on a revenue 
procedure to provide guidance on the 
tax status of this new entity and the 
Michigan Department of Treasury 
will soon inform practitioners how 
the State will treat the LLC. 

3. Important Developments. 
By the narrowest margin mathemati
cally possible, your Congress (at the 
request of the current occupant of 
1600 Pennsylvania Ave.) passed the 
largest tax increase in the history of 
the planet. Some commentators have 
speculated that it is the largest tax 
increase in the history of the galaxy, 
but we are having problems confirm
ing this. A detailed listing of all of 

Michigan Tax Lawyer-3rd Quarter 1993 

the tax provisions is beyond the scope 
of this report, however, the following 
points are worthy of note: 

• New rate brackets of36% and 
39.6% have been created with 
marginal rates exceeding 40% 
because of phaseouts. 

• The wage cap on the hospital 
portion of Social Security taxes 
has been eliminated. For self
employed individuals making more 
than $135,000, this equates to 
another rate increase of just more 
than 2% on amounts above this 
income level. 

• The top corporate rate goes to 35%. 
• The disallowance of meals and 

entertainment expenses is in
creased from 20% to 50%. 

• Certain intangible property 
becomes subject to a 15 year 
amortization. 

• The stock-for-debt exception to 
cancellation of indebtedness in
come is repealed. 

• Lobbying expenses most are not 
deductible. 

• Section 179 expensing gdes from 
$10,000 to $17,500. 

• There is a 50% exclusion on the 
gain from the sale or exchange of 
stock in a "qualified small busi
ness". One requirement is that 
the corporation must be a 
C corporation. 

• Depreciation of nonresidential real 
property is to be computed using 
a 3 9 year life as opposed to the 
previous 31112 years. 

• Real estate professionals get relief 
from the passive activity rules. 

A detailed list of actual major 
spending cuts is listed below: 

(J 
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Report of the Employee 
Benefits Committee 
Janet G. Witkowski, Chairperson 
Jaffe, Raitt, Heuer & Weiss, P .C. 
One Woodward Avenue, Suite 2400 
Detroit, Ml 48226 
(313} 961-8380 

1. Chairperson's Message. 
This is my final report as Committee 
Chairperson, and I want to thank all 
of you for helping to make my term 
such an enjoyable and satisfying 
experience for me. I sincerely appre
ciate your active participation, atten
dance at meetings and willingness to 
volunteer. I am pleased to inform you 
that Deborah Thompson will be our 
new chairperson, effective 10/1/93. 
Deborah has been an active member 
of the committee for many years and 
is also a frequent author and faculty 
member for State Bar and ICLE 
publications and seminars. I plan to 
remain an active Committee member 
and look forward to seeing and work
ing with you all in other capacities. 

2. Recent Activities. 
The Committee's last meeting was 
held on September 30, 1993 at the 
Amway Grand Plaza Hotel, Grand 
Rapids, Michigan, in conjunction 
with the State Bar Annual Meeting. 
Representatives from the Detroit and 
Cincinnati District offices presented 
a timely and informative update on 
current issues and answered ques
tions. IRS speakers attending were: 
Joe Ciaramitaro, Chief, EP:EO 
Division, Janna Skufca, Employee 
Plans Branch Chief, Larry Burleson, 
Director, Detroit EP:EO Office, and 
Joe Harpring, Manager, Determina
tion Group. 

3. Future Schedul~. 
Watch your mail and future issues of 
the Michigan Tax Lawyer for notices 
of upcoming meetings. 

Report of Estates 
and Trusts Committee 
Joseph A. Bonventre, Chairperson 
Clark, Klein & Beaumont 
1600 First Federal Building 
Detroit, Ml 48226-1962 
(313) 965-8293 

1. Chairperson's Message. 
The Revenue Reconciliation Act of 
1993 includes three important 
changes in the estates and trusts 
areas. First, estates and trusts are 
subject to the same higher income tax 
rates as individuals and the brackets 
for estates and trusts have been 
compressed effective for tax years 
beginning after 1992. A 15% rate 
applies to taxable income up to 
$1,500 ($3,750 under prior law), the 
28% rate applies to taxable income 
between $1,500 and $3,500 (between 
$3,750 and $11,250 under prior law), 
and a 31% rate applies to taxable 
income between $3,500 and $5,500 
(under prior law, it applied to taxable 
income above $11,250). The 36% rate 
applies to taxable income between 
$5,500 and $7,500, and the 39.6% 
rate applies to taxable income above 
$7,500. Unfortunately, estates and 
trusts cannot elect to pay for this tax 
increase in installments. Net capital "0 

gains are still taxed at a maximum 
rate of 28%. Second, the alternative 
minimum tax rate has been increased 
from 24% to 26% or 28% depending 
on the level of income effective for tax 
years beginning after 1992. Third, 
effective for decedents dying, gifts 
made, or generation skipping trans
fers occurring after 1992, the estate 
and gift tax rates will be 53% on 
transfers between $2,500,000 and 
$3,000,000 and 55% on transfers 
over $3,000,000, the phase out of 
graduated rates and the unified 
credit occurs between $10,000,000 
and $21,000,040 and the generation 
skipping transfer tax rate is in-
creased to 55% . 

Reports 
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It should be pointed out that the On Thursday, January 20, 1994, 
news is not all bad. Specifically, the at 3:00p.m., at the Radisson Plaza 
new tax law repeals the AMT prefer- Hotel, Southfield, Michigan, Andrew 
ence for charitable contributions of Savel (First Vice-President at 
appreciated property, whether real, Comerica Bank) will be presenting 
personal or intangible. This means what's new in estate and trust 
that for both regular tax and AMT taxation. Andy will discuss the estate 
purposes, taxpayers will be able to and trust provisions of the Revenue 
claim a deduction equal to the full Reconciliation Act of 1993 along 
fair market value of the property. with other new developments in 

these areas. 
2. Recent Activities. On Thursday, April21, 1994, at 
The Taxation Section's 6th Annual 3:00 p.m. at the Radisson Plaza 
Summer Tax Conference was well Hotel, Southfield, Michigan, William 
attended by estates and trusts Fisher (Partner with Dykema 
professionals. Mter the first day, Gossett) will be presenting a review 
the weather was terrific and everyone of current estate planning techniques. 
had an enjoyable time! This would be a good opportunity for 

you to make sure you are up-to-date 
3. Future Schedule. on various estate planning techniques 
Everett Zack (Partner with the Lan- that may be beneficial to you and 
sing law firm of Fraser, Trebilcock, your clients. 
Davis & Foster, P.C.) spoke at our IF YOU PLAN TO ATTEND 
Committee meeting held in Grand ANY OF THESE MEETINGS, ( Rapids on September 30, 1993 in PLEASE CONTACT MY 
conjunction with the State Bar of SECRETARY, MARY Tl{AYNER 
Michigan Annual Meeting. Ev's topic AT (313) 965-8801 SO WE dAN 
will be "The Use of Limited Liability RESERVE ENOUGH SEATS 

, .. ,. ·.l-1 t •. i' 

Companies in Estate Planning." FOR EVERYONE. 
On October 21, 1993, Duane L. 

Tarnacki (Partner with the law firm 
of Clark, Klein & Beaumont) will be Report of International 
presenting the topic ''Private Founda- Tax Law Committee tions and Charitable Giving- An 
Update" at 3:00 p.m. at the Radisson Richard S. Soble, Chairperson 
Plaza Hotel in Southfield. Duane is Honigman, Miller, Schwartz & Cohn 
the author of a handbook for creating 2290 First National Bldg. 
private foundations and public chari- Detroit, Ml 48226 

ties entitled Establishing a Chari- {313} 256-7520 

table Foundation in Michigan. 
1. Chairperson's Message. Duane will discuss the advantages 

and disadvantages private founda- On Monday, August 16, 1993, the 
tions offer relative to other forms of Committee met at the offices of 
charitable giving. He will also dis- Plante & Moran in Southfield to hear 
cuss current issues facing private Robert Aukerman of Dow Chemical 
foundations. Every person who works Company give an outstanding presen-
in the estate planning and business tation on hedging transactions in 
planning areas should have some light of the Fannie Mae Decision. 
familiarity with this subject. Please The meeting was well attended, 
bring any questions you have to the especially since many members of the 

l. meeting. Detroit International Tax Group, a 

6 
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group that has met informally over from tax by treaty. 
lunch for many years to discuss • Conduit Arrangements - The 
international tax issues, attended. It new law authorizes the Internal 
was deci.ded that more joint meetings Revenue Service to issue 
of the two groups would be scheduled. regulations to recharacterize 

multiple-party financing arrange-
2. Future Schedule. ments, such as back-to-hack loans, 
At 2:00 p.m. on Thursday, September as transactions between any two 
30, 1993, the Committee will meet in or more of the parties directly. 
the Ruby Room of the Amway Grand • Research Expenditures - The 
Plaza Hotel in Grand Rapids. Steven new law generally extends for one 
Uzelac of Miller, Canfield, and Mark year and modifies the statutory 
Lezotte of Butzel, Long will talk rules for allocating research ex-
about structuring inbound transac- penses for purposes of determining 
tions. Ed McDona of Chrysler Corpo- foreign source income, foreign tax 
ration will discuss the new tax laws on which is creditable. Under the 
international features (see below). modified statutory allocation rule, 

50% (reduced from 64%) of the 
3. Important Developments. expense of research must be allo-
The new tax law includes a number cated to the place of performance. 
of proposals which will affect interna- The remaining research expenses 
tional transactions and investments. is allocated on the basis of either 

• Transfer Pricing - The new law sales or gross income. - generally broadens the applicabil- • Controlled Foreign Corpora-
ity of the 20% penalty for over or tions- Ten percent (or greater) 
under valuing any property or U.S. Shareholders will be required 
service transferred between re- to report as dividends their pro 
lated parties. However, the new rata shares of previously untaxed, 
law also provides two new safe post-September, 1993, earnings of 
harbor rules for avoiding the 20% a controlled foreign corporation as 
penalty. and to the extent that the value 

• Withholding- U.S. source contin- of the corporation's passive assets 
gent interest received by a foreign exceed 25% of the total value of 

I person after 1993 generally may all of the corporation's assets. 
i not be treated as "portfolio inter- Also, whether a controlled foreign 
A 

l\ 

est" which is exempt from with- corporation has invested in U.S. 
holding of U.S. tax. Accordingly, property (which could also trigger 

'L the normal withholding tax of 30% dividend income to shareholders) 

1 
(or lower treaty rate) will apply to will be determil}.ed on a quarterly, 
this interest. rather than annual, basis making 

• Earnings Stripping - Debt owed it harder for controlled foreign 
' by a U.S. corporation to an · corporations to loan funds to 

unrelated party, but guaranteed U.S. affiliates without tax 
by a foreign shareholder, could consequences. 
be treated as owed to the foreign 
shareholder for purposes of the 
earnings stripping rules, which 
disallow a thinly-capitalized 
debtor's deduction for any interest 

- on such debt to the extent exempt 

7 
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Report of the 
Partnership Committee 
Gary Schwarcz, Chairperson 
Barris, Sott, Denn & Driker 
211 West Fort Street 
Fifteenth Floor 
Detroit, Ml 48226 
(313}965-9725 

1. Chairperson's Message. 
During the recent Summer Tax 
Conference at the Grand Traverse 
Resort Barbara C. Spudis of Baker 
& McKenzie gave a very informative 
discussion on limited liability 
companies. 

This is my last report as Chairper
son of the Partnership Committee. 
I would like to take this opportunity 
to thank all the members of the 
Committee and of the Tax Section 
who have made my two years as 
Chairperson informative and exciting. 
During this two year period, I have 
had the pleasure of making the 
acquaintance of many of my peers. 
I look forward to working with you 
in the future. 

2. Future Schedule. 
The next Partnership Committee 
meeting will take place on September 
30, 1993, in connection with the 
annual meeting of the State Bar. At 
this meeting, the Partnership Com
mittee, the Corporation Committee 
and the Committee on Practice and 
Procedure will hold a joint session to 
discuss the recently enacted limited 
liability company legislation and the 
recently enacted Federal legislation. 

3. Important Developments. 
Many practitioners have been con
cerned about converting an existing 
professional partnership to a limited 
liability company out of fear of being 
forced to convert from the cash 
method of accounting to the accrual 
method. The IRS has recently issued 
two private letter rulings permitting 

Michigan Tax Lawyer-3rd Quarter 1993 

a partnership that converts to a 
limited liability company to continue 
its use of the cash method of account
ing under Code §448. See PLR 
9328005 and PLR 9321047. 

The Revenue Reconciliation Act 
of 1993 includes a provision that 
amends §469 of the Code relating to 
passive activity losses. Under the 
revision, the rental real estate activi
ties, in which a taxpayer materially 
participates, will not be subject to the 
passive loss rules if certain eligibility 
requirements are met relating to real 
property trades or businesses in 
which the taxpayer performs services. 
The eligibility requirements will be 
met if ( 1) more than half of the per
sonal services the taxpayer performs 
in trades or businesses during the 
taxable year are performed in real 
property trades or businesses in 
which the taxpayer materially par
ticipates, and (2) such taxpayer 
performs more than 750 hours of 
services during the taxable year in 
real property trades or business in 
which the taxpayer materially par
ticipates. 

The Revenue Reconciliation Act 
of 1993 also includes a provision that 
amends Code §736 and Code §751. 
Code §751(c) and (e) (relating to the 
definition of unrealized receivables) 
are amended to delete reference to 
Code §736. Code §736(c) is deleted 
in its entirety. The net effect of these 
revisions is to eliminate the special 
treatment of partnership liquidation 
payments made for goodwill and 
unrealized receivables. Such pay
ments will now be treated as being 
made for the partner's interest in 
partnership property rather than as 
a distributive share or guaranteed 
payment. 

(J 
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Lazar. The meeting addressed recent 
Report of the Practice legislation, including the Michigan 

and Procedure Limited Liability Company Act and 
the new Michigan Estate Tax. 

Committee The annual meeting of the Practice 

Thomas G. Mies, Chairperson and Procedure Committee was held 

Mies & Associates P .C. in conjunction with the Corporation 
32900 Five Mile Road and Partnership Committees of the 
Suite 200 Taxation Section in Grand Rapids 
Livonia, Ml 48154 on September 30, 1993. The joint 
Phone: {313) 421-8022 committee meetings focused on the 

recent Federal Tax Legislation. 
1. Chairperson's Message. 
I have enjoyed the opportunity of 3. Upcoming Meeting. 
serving as the Chairperson of this As of this time, the next meeting 
Committee for the past two years for the Practice and Procedure 
and I have appreciated the assistance Committee has not been established, 
provided to me by my predecessor, but a notice of the meeting will be 
Steve Feldman, and the other sent to Committee members by Eric. 
members of the Committee who have If Committee members are interested 
taken an active interest and involve- in continuing the IRS - State Bar Tax 
ment in our activities. It has been Section liaison meeting which was 
a rewarding experience having started last January, please let Eric 

e the opportunity to become better know. 
' 

' 

acquainted with my colleagues and, 
on a professional level, the contacts 4. Articles. 
that I have been able to develop with Anyone who has written an article 
personnel of the Internal Revenue they would like published in The 
Service as a result of being in this Michigan Tax Lawyer, or who is 
position. I hope my successor, Eric interested in writing an article, 
Weiss, finds the experience as re- please contact either myself or Eric, 
warding as I have, and I hope all as our Committee is responsible for 
the members of the Committee are an article in the next issue of The 
as helpful to Eric as they have been Michigan Tax Lawyer. The due date 
to me. I thank the Tax Council for for the article is November 15, 1993. 
giving me the opportunity to serve 

Report of the State in this position. I would appreciate it 
if all the members of the Committee and Local Committee could take a few minutes and send a 
short letter to Eric indicating topics James H. Novis, Chairperson 
you would like to discuss and/or Honigman, Miller, Schwartz and Cohn 
issues which you would like the 2290 First National Bldg. 
Committee to address. This would Detroit, Ml 48226 

be invaluable to Eric in obtaining {313) 256-7940 

speakers and developing programs 
1. Chairperson's Message. for the ensuing year. 
On June 16, 1993, as previously 

2. Recent Meetings. reported, over 50 people attended 
The Summer Committee meeting a joint meeting with the Trusts and 

- was held on Thursday, June 24, Estate Committee to address the 
1993 at the offices of Couzens, new Michigan Estate Tax. However, 
Lansky, Fealk, Ellis, Roeder and more than 80 members and guests 

9 



Reports 
from the 
Committees 

10 

had expressed their intent to attend 
and arrangements were made to 
accommodate a large audience. In 
order to avoid unnecessary costs, we 
need everyone's cooperation. The 
Committee is committed to continue 
to provide quality programs and is 
looking forward to a strong turnout 
from both members and guests at the 
next meeting on September 30, 1993, 
as discussed below. 

2. Future Schedule. 
The next meeting of the Committee 
will be held on September 30, 1993 
in conjunction with the Michigan Bar 
Association Annual Meeting at the 
Amway Grand Plaza Hotel in Grand 
Rapids. The featured portion of the 
program is a panel discussion con
cerning the retrospectivity of state 
tax refund claims and the recent U.S. 
Supreme Court Decision in Harper v. 
Virginia. The panelists are Thomas 
M. Hoatlin, Revenue Commissioner, 
Michigan Department of Revenue, 
Robert A Sedler, Professor at Wayne 
State University School of Law, and 
Patrick R. Van Tiflin of Howard & 
Howard, PC. The moderator is Ben 
Schwendener ofHonigman, Miller, 
Schwartz and Cohn. 

3. Recent Developments. 
On July 15, 1993, HB 4857 was 
enacted, with immediate effect, as 
1993 PA 105. The legislation amends 
the definition of a royalty for Single 
Business Tax purposes to exclude (i) 
film rental payments made by a 
theater owner to a film distributor 
and (ii) royalties, fee charges and 
other payments or consideration paid 
or incurred by radio or television 
broadcasters for program matter or 
signals. This legislation overrules the 
June 1990 Court of Appeals decision 
in Field Enterprises v. MDT which 
required a royalty add-back of pay
ments made by a TV station for the 
right to broadcast MASH reruns. 

On July 21, 1993, the Michigan 
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legislature enacted SB 1 as 1983 P A 
145 to eliminate all property tax 
funding of public schools. The legisla
tion was signed by the Governor on 
August 19, 1993. The debate and 
negotiations for replacement revenue 
is currently ongoing including a series 
of hearings that have been held by a 
Subcommittee of the House Taxation 
Committee to investigate reform and/ 
or replacement of the single Business 
Tax ("SBT"). Generally, the hearings 
have reflected (i) a broad dislike of 
(and misunderstanding of) the SBT, 
particularly among small businesses, 
(ii) consideration of a gross receipts 
tax as a potential replacement for the 
SBT, (iii) support for the SBT (with a 
capital acquisition deduction) among 
large manufacturing businesses and 
(iv) consideration of sales/use tax 
reform as a revenue source, including 
a rate increase (which requires an 
amendment to Michigan's Constitu
tion) and/or a broadening of the base 
by taxing services including legal 
services. 

This Committee is monitoring the 
reform process and plans to schedule 
a timely presentation as soon as the 
various proposals for school funding 
become better defined. 

( 
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Some tax relief provided by the 
Revenue Reconciliation Act of 1993 
By: Eric T. Weiss, Esq. 1 pally for use of tangible property."5 

It includes rental of real estate and 
President Clinton delivered as prom- personal property. Material partici-
ised in signing the Revenue Reconcili- pation was immaterial.6 

ation Act of 1993 (the "Act"), enacted Under the Act, the taxpayer's 
into law on August 10, 1993. During rental real estate activities are not 
his campaign, he promised to increase subject to passive loss rules if certain 
taxes only on the wealthiest indi- conditions are met. 7 Thus, taxpayers 
vidual taxpayers. The Act's rate may use their net losses from rental 
increases appear to satisfy this prom- real estate activities to offset non- While the 
ise affecting only married taxpayers passive income. An individual will higher tax 
filing joint with taxable income in satisfy these conditions when: brackets 
excess of $140,000, married taxpayers (1) more than 50 percent of the appear to be filing separate with income in excess individual's personal services 
of $70,000, single taxpayers with during the tax year is performed the focus of 
taxable income in excess of $115,000, in real property trades or busi- . the Act, the Act 
and heads of households with taxable nesses in which the individual also provides 
income in excess of $127,500. While materially participates; and certain tax 
the higher tax brackets appear to (2) the individual performs more relief to 
be the focus of the Act, the Act also than 7 50 hours of service in the individual 

(t provides certain tax relief to indi- real property trades or busi-
vidual taxpayers and small busi- nesses in which the individual taxpayers and 
nesses. This article covers the Act's materially participates. 8 small 
major tax breaks including passive Real property trade or business is businesses. 
loss relief, a small business stock defined as any real property develop-
exclusion, an expense limit increase ment, redevelopment, construction, 
and a freeze on the capital gains rate. reconstruction, acquisition, conver-

sion, rental, operation, management, 
Passive Activity Loss Rules leasing or brokerage trade or busi-
The Tax Reform Act of 1986 intro- ness.9 

duced the Passive Activity Loss In the case of a joint return, at least 
Rules2 in order to prevent individuals one spouse must meet both of these 
and certain corporations from using requirements. 10 The Act also permits 
tax shelters to reduce their federal closely-held C corporations to meet 
tax liabilities which the government the eligibility requirements if more 
perceived as an abuse by high income than 50% of its gross receipts are 
taxpayers. The Passive Loss Rules derived from a real estate business 
limit deductions and credits from in which it materially participates.11 

passive trade or business activities. These changes are effective for tax 
Deductions attributable to passive years beginning after December 31, 
activities, to the extent they exceed 1993. 
income from passive activities, may 
not be deducted against other income Small Business Stock Exclusion 
such as wages, portfolio income or The Act introduces IRC § 1202 which 
business income that is not derived. provides a capital gain exclusion for 
from passive activities.3 investments in certain qualified small 

(rt The term "Passive Activity" was business stock issued after August 10, 
' ,., defined to include any rental activ- 1993. Taxpayers who hold original-~-

l 
ity. 4 Rental activity means "any issue stock in a qualified small busi-
activity where payments are princi- ness for more than five years may 11 

. . 
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exclude from income up to 50% of any $50,000,000;16 
gain realized on the sale or exchange (5) The corporation must be a 
of the stock. 12 C corporation. 17 

The following requirements must Eligible gain is limited to the 
be met in order for stock to qualify greater of 10 times the taxpayer's 
as small business stock: basis in the stock or $10 million 
(1) The issuing corporation must be dollars in gain from the stock. 18 

a qualified small business as of 
the date of issuance;13 Expense Limit Increase 

(2) The stock must be originally IRC §179 currently allows taxpayers 
issued after August 10, 1993 for to deduct as an expense up to 

Net capital money, property other than $10,000 ofthe cost of certain other-

gains remain stock, or as compensation for wise depreciable business property. 
services other than underwri t- The Act raises the amount that can 

subject to a ing;14 be expended to $17,500 per year for 
maximum rate (3) At least 80 percent of the assets property placed in service in tax 
of 28 percent. of the issuing corporation must years beginning after 1992. 

be used by such corporation in 
the active conduct of 1 or more Capital Gains 
qualified trades or businesses as Net capital gains remain subject to a 
defined as follows: maximum rate of 28 percent. This is 

Any trade or business other noteworthy since the Act raised the 
than one involving the maximum marginal rate to 39.6%. 
performance of services in This brings back a need for tax plan- ( 
the fields ofhealth, law, ning for higher income taxpayers 
engineering, architecture, which existed prior to the enactment 
accounting, actuarial sci- of the Tax Reform Act of 1986. While 
ence, performing arts, con- tax planners should concentrate on 
suiting, athletics, financial converting ordinary income into 
services, brokerage services, capital gain to take advantage of the 
or any trade or business rate difference, they should also be 
where the principal asset of aware of certain anti-conversion rules 
such trade or business is the in the Act designed to prevent the 
reputation or skill of 1 or recharacterization of ordinary 
more of its employees, any income as capital gain. Under new 
banking, insurance, financ- §1258, effective for transactions 
ing, leasing, investing or entered into after April30, 1993, a 
similar business, any farm- gain from a conversion transaction 
ing business, any business will be taxed as ordinary income, 
involving the production or rather than as capital gain. A 
extraction of products of a conversion transaction is a transac-
character with respect to tion in which substantially all of the 
which a deduction is allow- return is dependent on the time value 
able under §§613 or 613A, of the net investment in the transac-
and any business of operat- tion and is essentially equivalent to 
ing a hotel, motel, restau- interest income. A complete analysis 
rant or similar business;15 of this new code section is beyond the 

(4) The aggregate gross assets of the scope of this article. 
issuing corporation at all times 
on or after the date of enactment Conclusion ( and before and immediately after While the focus of the Revenue ' 

the issuance must not exceed Reconciliation Act of 1993 has 
12 
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generally been on its income tax 
increases, the Act contains many 
provisions which will benefit certain 
taxpayers. Those benefitting from 

such provisions will most likely be 
the taxpayers bearing the burden of 
the higher tax rates; the wealthiest 
individual taxpayers. 

---------------------------- ENDNOTES -----------------------------

Eric T. Weiss is a graduate of the University of Michigan (B.G.S. 1985) and the University of Detroit (J.D. 
1988) and is an associate member of Bassey and Selesko P.C. in Southfield, Michigan specializing in 
taxation, business and estate planning and bankruptcy. 

2 IRC §469 

3 IRC §469(a) 

4 IRC §469(c)(2) 

5 IRC §4690)(8) 

6 IRC §469(c)(4) 

7 IRC §469(c)(7) 

8 IRC §469(c)(7)(B) 

9 IRC §469(c)(7)(C) 

10 IRC §469(c)(7)(B) 

11 IRC §469(c)(7)(D)(i) 

12 IRC §1202(a) 

13 IRC §1202(c)(1)(A) 

14 IRC §1202(c)(1)(B) 

15 IRC §§1202(c)(2)(A); 1202(e)(1) and 1202(e)(3) 

16 IRC §1202(d)(1) 

17 IRC §1202(c)(2)(A) 

18 IRC §1202(b) 
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Michigan Estate Tax Act Adopts a "Pick Up" Tax 

By: George W. Gregory, Esq., 
of Lee, Gregory & Jones 

Stephen W. Jones, Esq., 
of Beier Howlett 

Robin D. Ferriby, Esq., 
of Clark, Klein & Beaumont 

The Michigan Estate Tax Act1 re
places the existing Inheritance Tax2 

for persons dying after September 30, 
1993 with a "pick up" tax based on 
the credit allowable against Federal 
estate taxes for state death taxes 
paid3• For Michigan residents with 
only Michigan property, the tax is 
equal to the credit allowable for state 
death taxes paid for Federal estate 
tax purposes. Because the state 
"picks up" the amount which would 
otherwise go to the Federal govern
ment it is called a "pick up" tax. As 
a result, there typically will be no 
out-of-pocket tax cost to Michigan 
residents because ofthis tax. The tax 
will be due nine months after death, 
instead of the current 105 days under 
the present Michigan Inheritance 
Tax system. As a practical matter, 
for most Michigan residents with 
interests in property at death of less 
than $600,000, no Michigan tax will 
be due under House Bill 4597 signed 
by Governor Engler on June 3, 1993. 

Prior Michigan Law 
Traditionally, Michigan's Inheritance 

Tax system did not look to the 
amount or net worth, including 
insurance at death of a decedent, 
but looked to how property was 
owned at death and the relationship 
of the beneficiary to the deceased. 
Tax rates ranged from 2% to 10% for 
close relatives4• Nieces, nephews and 
other "strangers" were taxed at rates 
starting at 12%5• The tax started at 
$15,000 of assets going to a close 
relative and $100 of assets going to 
someone else6

• 

Administrative Provisions 
The Inheritance Tax was due 105 
days after death and required a 
separate Michigan Inheritance Tax 
return at that time7• The "pick up" 
tax will be due nine months after 
death (the same as the Federal dead
line) and will require a one page form 
MI-706 or MI-706A along with a copy 
of the Federal estate tax return8

• 

Michigan's Department of Treasury 
will administer the new Act primarily 
under the Revenue Act of 194!9. This 
will bring to death taxes the penalty 
and interest provisions previously 
used for income taxes. These penal
ties are harsher than those found in 
the old Inheritance Tax10 Interest 
rates will fluctuate on late payments 
and on refunds11• 

Returns will be filed and taxes paid 
in Lansing. County Treasurers will 
no longer be involved in the adminis
tration of this tax. A 112% fee will be 
collected in Lansing for de1:1.ths "before 
October 1, 199312• Thereafter, there 
will be no collection or administration 
fees. However, the local Probate 
Court will continue to have exclusive 
jurisdiction over any court proceed
ings under the Act13• 

Reasons for Change 
Michigan joins approximately thirty 
states which enacted a "pick up" tax. 
It is simple and lowers the liability 
for an average family with a net 
worth ofless than $5,250,000. On a 
percentage basis, the biggest gainers 
are those with a net worth ofless 
than $600,000 who will typically 
pay no tax. 

In the past it often made sense 
for a Michigan resident, who would 
otherwise pay a larger Michigan 
inheritance tax, to become a Florida 
resident upon retirement in order to 
pay a lower Florida "pick up" tax14• 

A Michigan resident spending five 
months a year in Florida already, 

c, 
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would only have to spend another 
month in Florida, change his or her 
place of voting, car registration, and 
other indications of residence. When 
someone changes residence, the State 
of Michigan would lose income tax, 
intangibles tax, sales tax and other 
revenue. The Michigan Estate Tax 
Act encourages retirees to remain 

Examples. 

Michigan residents, even if they will 
spend part of the year in a warmer 
climate state with a "pick up" tax. 
It allows estate planing attorneys in 
most situations to tell their client 
that there is no death tax reason for 
them to become Florida, Arizona, 
Nevada or Texas residents. 

For a husband and wife who are survived by their two children. 

Assets Owned 

Feature 
Articles 

By Decedent Beneficiaries Inheritance Tax "Pick Up" Tax 

$100,000 Children $1,260 $0 
Equally 

$300,000 Farm Son $0 $0 
S3QQ,QQQ Qash Daughter $10,980 $0 
$600,000 Total 
$600,000 Children, $21,960 $0 

Equally 
$700,000 Children, $28,260 $18,000 

Equally 
$2,000,000 Children, $128,160 $99,600 

Equally 
$8,000,000 Children, $773,200 $773,200 

Equally 

For a single person who leaves all of her assets to her niece, who moved in 
and cared for her like a daughter for the last years of her life: 

Assets Owned Inheritance Tax "Pick Up" Tax 

$100,000 
$600,000 
$700,000 

$11,700 
$77,400 
$92,700 

$0 
$0 

$18,000 
$99,600 

$773,200 
$2,0QO,OOO 
$8,000,000 

$291,600 
$1,209,600 

Other Changes to Existing Law 
The Act .c~ntained other changes to 
existll,J;gJ~w as well. The definition of 
Class ·2 ~eneficiaries was expanded to 
include the lineal descendants of step 
children effective January 1, 199315• 

However, if one has received a final 
order under the old Act, a petition 
must be filed with the Probate Court 
within ninety days of that order to 
get a refund because of the change16• 

Centralized filing in Lansing will 15 
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actually start on September 1, 199317
• 

However, the 1/2 of 1% fee will still 
have to be paid on deaths through 
September 3018• Both the tax and 
the collection/administration fee will 
be mailed to Lansing. A technical 
correction to the Michigan Generation 
Skipping Transfer Tax, effective 
January 1, 1993, imposes an amount 
of tax equal to the Federal credit for 
state generation skipping transfer 
taxes. It is due at the same time as 
the Federal Generation Skipping 
Transfer Tax19• 

Exceptions 
There are some exceptions to the rule 
that those with less than $600,000 
in assets will pay no tax, and to the 
premise that Michigan residents 
will only pay state death taxes equal 
to the allowable death tax credit. 
Because nonresident aliens begin 
paying a Federal estate tax when 
they have $60,000 in net worth in the 
United States, the Michigan Estate 
Tax will begin at $60,000 for them 
also20• Similarly, deferred payment 
arrangements under the old law 
which await subsequent events such 
as actual trust payouts to beneficia
ries will be governed by the deferred 
arrangement and the prior law21. 

Persons with property in states 
that either have a different death tax 
system or allocate the state death tax 
in a different fashion may pay more 
than the allowable credit between 
Michigan and the other state(s). For 
example, assume a total gross estate 
of $1,000,000 including $100,000 of 
real estate in Indiana. If the real 
estate passed to a niece, the Indiana 
Inheritance Tax could be as high as 
$10,000. The total allowable Federal 
credit for state death taxes paid is 
$33,800. The portion of the Federal 
credit allocable to Indiana is $3,380 
($33,800 times 10%). The tax.owed 
to the State of Michigan would be 
$30,420 (90% of the allowable credit 
because 90% of the gross assets were 
in Michigan)22• Had Michigan given 
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credit for all of the Indiana Tax, 
Michigan's tax would have been 
$23,800 ($33,800 minus $10,000). In 
some situations, planning, such as 
setting up partnerships and corpora
tions, might reduce or eliminate the 
Indiana tax. 

State Bar Involvement 
and History 
Representative Willis Bullard, Jr., 
sponsored and introduced HB 4597. 
It would have given Michigan a "pick 
up" tax, but would have continued the 
other burdensome provisions of the 
Inheritance Tax Act. Representative 
Bullard held a meeting with members 
of the State Bar to discuss ideas 
about the legislation. They presented 
him with a substitute bill based on 
Florida law prepared by the joint 
efforts of the Estate Tax Committee 
of the Taxation Section and the 
Probate and Estate Planning Section. 
At this meeting, a core group was 
assembled and Representative 
Bullard directed them to draft a 
substitute bill based on the Florida 
model presented to him by the State 
Bar, but which would be acceptable to 
the Governor's office, the legislature 
and the State Bar. 

Numerous policy decisions were 
made in the evolution of the final 
draft. Deputy State Treasurer 
Madhu Anderson and Floyd 
Schmitzer, Manager of Income and 
Inheritance Tax, represented Gover
nor Engler, a long time supporter of 
"pick up" tax legislation. David 
White of the House ofRepresenta
tives Republican Staff represented 
Rep. Bullard. Legislative Service 
Bureau Assistant Carol S. Cousineau 
participated in all meetings. Stephen 
Jones and Robin Farriby represented 
the Probate and Estate Planning 
Section. George Gregory represented 
the Taxation Section. Richard Lowe 
acted as State Bar spokesman at all 
legislative committee hearings. 

Based on the policy decisions that 
had been made, Floyd Schmitzer, 
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Manager of Income and Inheritance 
Taxes for the Michigan Department 
ofTreasury, Carol Cousineau, Steve 
Jones, George Gregory and Robin 
Ferriby drafted the final Bill. Repre
sentative Bullard stayed informed on 
all matters; and stayed in contact 
with the Governor's office, House and 
Senate leaders and others to ensure 
that a consensus would emerge in 
support of the Bill. 

The "pick up" tax of substitute HB 
4597 as introduced would have been 
effective January 1, 1996. A House 
floor amendment accelerated the 
effective date to October 1, 1993. 
After passage in the House, the Bill 
was sponsored by Senator Joanne 
Emmons in the Senate. Mter unsuc-

cessful attempts to amend the Bill 
and extensive debate, the Senate 
approved the Bill. Governor Engler 
signed the Bill into law on June 3, 
1993, with immediate effect. · 

The model based on Florida law 
was jointly prepared by the Estate 
Tax Committee of the Taxation 
Section and the Probate and Estate 
Planning Section of the State Bar. 
The Taxation Section committee 
members were Chair George Gregory, 
Dennis Mitzel, Reginald Nizol and 
Joe Bonventre. The Probate and 
Estate Planning Committee members 
were Chair Steve Jones, Richard 
Lowe, Susan Westerman, Robert 
Brower, Donald France, Frederic 
Sytsma and Mary Ann Zito. 

ENDNOTES ----------------------------
1. Michigan Public Act. No. 54 of 1993, enacted June 3, 1993 

2. MCLA §205.201, et. seq. 

3. IRC §2011 

4. MCLA §205.202(3) 

5. MCLA §205.202(5) 

6. MCLA §205.202(1) 

7. MCLA §205.204(1) 

8. Section 36, 1993 Mich Pub Acts 54 

9. MCLA §205.1 et. seq. 

10. MCLA §205.24 

11. Sections 23(2) and 30(3), 1993 Mich Pub Acts 14 

12. Sections 16 and 23(a), 1993 Mich Pub Acts 54 

13. Section 46, 1993 Mich Pub Acts 54 

14. Fla Stat§198.02 

15. Section 2, 1993 Mich Pub Acts 54. This change was also adopted in the definition of "qualified heir" used in 
the family-owned business and farm exemptions. See Section 21 (g), 1993 Mich Pub Acts 54. The Act is 
silent as to the effective date of this change. However, Treasury has indicated that based on an informal 
Attorney General Opinion, the change will be retroactive to January 1, 1993. 

16. MCLA §205.213(5) 

17. Sections 3 and 23(a), 1993 Mich Pub Acts 54 

18. Sections 16 and 23(a), 1993 Mich Pub Acts 54 

19. Sections 2a(6) and 3.3(1), 1993 Mich Pub Acts 54 

20. IRC §2102(c) 

21. MCLA §205.203(1) and MCLA 205.207 

22. Section 32(1), 1993 Mich Pub Acts 54. This is a proportionality test based on the California approach to 
estate taxes. With a resident decedent, Michigan gets the balance of the Federal credit for state death taxes 
paid reduced by the lessor of 1) taxes paid to other states or 2) the proportional share of the state death tax 
credit allocable to the gross value of all tangible and real property located outside the state as it bears to the 
gross value of all property of the decedent. With a nonresident decedent, Michigan receives its proportional 
share of the state death tax credit based on the gross value of all Michigan tangible personal and real 
property of the decedent in relation to the gross value of all property of the decedent. Section 32(2), 1993 
Mich Pub Acts 54. Generation skipping transfer taxes are based on the same proportionality test. See 
Section 33, 1993 Mich Pub Acts 54. Values are fixed as they are determined for Federal Estate Tax 
purposes, and are not subject to challenge by the State or the taxpayer. See Section 55(2), 1993 Mich Pub 
Acts 54. 
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Special Assessments -
Tax Tribunal's 
Determination Regarding 
Spec.ial Benefit Upheld 

Kadzban v City of Grandville, 442 
Mich 495; 502 NW2d 299 (1993) 

In this case, a group of landowners 
filed a petition in the Michigan Tax 
Tribunal ("MTT'') to protest certain 
special assessments levied~~ 
Grandville for street and utlhty 
improvements. In the Petition, they 
contended that no special benefit 
extended to their properties as a 
consequence of the improvements 
for which they had been specially 
assessed. The Petitioners submitted 
that the values of their properties 
had not been increased by virtue of 
the special assessment district and 
also contended that the values in 
actuality had decreased because the 
improvements to the roadway had 
enhanced traffic and traffic speeds. 
The hearing officer who presided over 
the hearing in the matter found the 
existence of special benefit and 
declined to evaluate the case in light 
of the Michigan Supreme Court's . 
decision in Dixon Road Group v Novz, 
426 Mich 390; 395 NW2d 211 (1986), 
which had been issued in the period 
between when the hearing had been 
held and the proposed judgment 
issued. The MTT, in review of the 
proposed judgment, deemed Dixof!
Road applicable, but concurred w1th 
the hearing officer's finding that 
special benefit had accrued to the 
properties. The Court of Appeals 
then reversed, applying Dixon Road 
and concluding that insufficient 
evidence had been presented by 
Grandville in support of the 
assessments. 

The Michigan Supreme Court 
reversed the determination of the 
Court of Appeals. In its majority 
opinion, the Court addressed the 
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import of its Dixon Road decision, 
stating that Dixon Road "did not alter 
the degree of deference that courts 
afford municipal decisions." The 
Court again rejected the notion that 
some dollar-for-dollar accounting 
must be made between the amount 
of the assessment levied against the 
property and the accretion of value to 
the property, stated that the hea_rl:ng 
officer correctly decided that Petltwn
ers had failed to rebut the presUmp
tion of validity that attends the 
assessments, and found that 
Grandville had presented substantial 
evidence demonstrating that the · 
properties' values had increased as 
a result of the special assessment 
district. Notably, the Court 
considered evidence directed to 
the enhanced appearance of the 
neighborhood and the alleviation of 
safety concerns as indicative of value 
increases in Petitioners' properties. 

Industrial Facilities 
Exemption - Promissory 
Estoppel 

Ypsilanti Twp v General Motors Corp, 
_Mich App_;_NW2d_(8/3/93) 

In February, 1993, the Washtenaw 
Circuit Court issued an injunction 
prohibiting General Motors ("GM") 
from transferring automobile produc
tion at its Willow Run assembly plant 
to any other facility. Over a period of 
years, Ypsilanti Township had 
granted several personal property tax 
abatements to GM under statutory 
provisions encouraging investment in 
industrial facilities to foster the 
creation of jobs in Michigan. In 1992, 
General Motors determined that it 
would close its Ypsilanti plant and 
transfer its operations to another GM 
plant in Arlington, Texas. Ypsilanti 
Township brought suit against GM, 
alleging the GM had breached a 
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contract with the Township, and that 
it was barred from suspending its 
operations within the Township by 
equitable principles of promissory 
estoppel, unjust enrichment and 
misrepresentation. The Circuit 
Court ruled that no contract had 
been created, but that GM was bound 
by promissory estoppel to continue to 
manufacture its Caprice line at 
Willow Run. 

On appeal, the Court of Appeals 
reversed the trial court's determina
tion, concluding that promissory 
estoppel principles did not operate to 
prevent GM from moving its Willow 
Run operations to a site in Texas, 
and that the trial court's ruling to 
the contrary was clearly erroneous. 
The Court found that GM had made 
no "clear and definite promise" to 
maintain its Caprice products within 
Ypsilanti Township; that no represen
tation had been made by GM in 
completing its industrial facilities 
exemption application that employ
ment would be retained at the site in 
the future; and that statements made 
by GM concerning continued employ
ment at Willow Run evidenced the 
company's expectations, but did not 
constitute promises. Further, the 
Court stated that if a promise existed, 
any reliance upon it was unreason
able. 

Tax Tribunal Small 
Claims Division 
Procedure- Explicit 
Findings of Fact are 
Required 

Oldenburg v Dryden Twp, 198 Mich 
App 696; 499 NW2d 416 (1993) 

Petitioner appealed certain assess
ments issued for tax years 1988 and 
1989 to the Michigan Tax Tribunal's 
("MTTs") small claims division. A 

tribunal member conducted a hearing 
in the case and issued a decision that 
briefly described the property, listed 
the evidence presented by the parties 
at the hearing, and stated the MTT's 
true cash value determination. 
The MTT's written opinion did not 
disclose how the tribunal member 
reached his decision, nor did it say 
why the MTT had decided to consider 
evidence offered by the Township that 
was submitted beyond the ten-day 
period specified by 1981 AACS R 
205.1642(2), but had apparently 
rejected written documentation 
offered by Petitioner that was 
also tendered late. Given these 
insufficiencies, the Court of Appeals 
remanded the case to the MTT for 
further consideration. 

Foreclosure for Unpaid 
Taxes - City Charter 
Prohibits In Personam 
Actions 

Detroit v Walker et al, unpublished 
opinion per curiam, COA Docket No. 
129624; 1/21/93 

The City of Detroit brought in 
personam actions against taxpayers 
who were delinquent in payment 
of their property taxes. The Wayne 
County Circuit Court ruled that the 
City was prohibited by its charter 
from bringing such actions against 
delinquent taxpayers as determined 
by the Court of Appeals in Joy Man
agement Co v Detroit, 176 Mich App 
722; 330 NW2d 654 (1989), lv den 433 
Mich 860 (1989), and that the 
charter's foreclosure provisions 
constituted the exclusive remedy 
for nonpayment of taxes. The City 
appealed, contending that the Court's 
statements in Joy Management 
constituted dicta and that, in that 
case, the Court had misconstrued 
certain provisions of the City charter. 
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The Court of Appeals held that its On appeal, the Court of Appeals 
decision in Joy Management concern- affirmed the MTT's rulings, holding 
ing the City's authority under its (1) that substitution is discretionary 
charter was not dictum, in that it was on the part of the MTT, and that the 
essential to the Court's resolution of MTT did not abuse its discretion in 
the matter, and that the interpreta- refusing to add Mutual as a party 
tion of City charter set forth in Joy petitioner; and (2) that Mutual, 
Management was not erroneous. The as a nonparty, did not have standing 
Court further held that although a to request that a consent judgment 
state statute enacted fourteen years be vacated. 
after the adoption of the contested 
City charter provisions does permit 
the City to initiate an in personam Jeopardy Assessments -
action instead of a foreclosure action, Craig Hearing the City charter does not by its terms 
adopt provisions of state law. 

Hawkins v Dept of Treasury, unpub-
lished opinion per curiam, Docket No. 

Tax Tribunal Practice 133981; 4/26/93 

and Procedure- Partial The circuit court granted summary 
Substitution of Parties disposition in favor of the Michigan 

within Tribunal's Department of Treasury after a Craig 
[Craig v Detroit Police Dep't, 397 

Discretion Mich 185; 243 NW2d 236 (1976)] ( 
'--

hearing was conducted to determine 
Mutual Benefit Life Ins Co v Hunter's whether, in fact, the Department's 
Square Limited Partnership, unpub- ability to collect taxes rightfully 
lished opinion per curiam, COA owed it was jeopardized, and whether 
Docket No. 140325; 5/12/93 the assessments had a basis in fact. 

Plaintiffs challenged the circuit 
Mutual Benefit Life Insurance court's determination on several 
Company ("Mutual"), a purchaser of grounds. Plaintiffs first contended 
two of four parcels at a foreclosure that summary disposition was inap-
sale that were the subject of a Michi- propriately granted in Defendant's 
gan Tax Tribunal (''MTT'') proceeding favor because the constitutional 
that had been instituted by Hunter's validity of a search of Plaintiffs' home 
Square Limited Partnership four was in issue. The Court of Appeals 
years earlier, filed a motion for par- dispensed with this contention, 
tial substitution to enable it to par- stating that this constitutional ques-
ticipate in the case. In addition, tion had already been determined 
Mutual requested that the MTT adversely to Plaintiffs in a previous 
vacate a consent judgment that had forfeiture action. Second, Plaintiffs 
been entered in the matter. The MTT urged the Court of Appeals to reverse 
denied both motions, finding that the decision of the lower court for the 
Mutual's substitution motion was reason that no determination had 
untimely and would unnecessarily been made as to whether the assess-
delay disposition of the case, and that ments were correct; this argument 
because Mutual was not a party to was rejected by the Court for the 
the case, it did not have the requisite reason that questions concerning the 

( standing to bring the motion to accuracy of jeopardy assessments are 
vacate the consent judgment. within the exclusive jurisdiction of " 

20 the Michigan Tax Tribunal. Finally, 
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with respect to Plaintiffs' assertions Respondent offered no market data 
that the circuit court erred in apply- in support of its contentions. 
ing the doctrine of collateral estoppel The MTT ruled in Petitioner's favor 
to preclude one of the Plaintiffs from and reduced the assessments to $0, 
challenging the constitutional validity reasoning that the ultimate goal. of 
of the search, the Court ruled that the the valuation process is to reflect "all 

TheMTT issue already had been decided by the factors that influence the market 
Court of Appeals in an appeal taken value"; that such factors may include concluded that 
from the forfeiture action, and that plat and deed restrictions that limit the restrictions 
the circuit court therefore was bound the use of a property; and that Re- in the instant 
by the prior ruling under the law of spondent cannot ignore restrictions case were so the case doctrine. on the use of property that affect its 

substantial that market value, citing Lochmoor Club 
v Grosse Pointe Woods, 10 Mich App the properties 

Ad Valorem Property Tax 394; 159 NW2d 756 (1968). The MTT had nominal 

-Association's Property concluded that the restrictions in the value. 
instant case were so substantial that 

with Common Use has the properties had nominal value. 

no True Cash Value Important to the Tribunal's decision 
were those facts that disclosed that 

Moon Lake Property Owners Associa-
the association lacked the power to 
sell the common amenity properties, 

tion v Greenwood Twp, MTT Docket but could only enforce building and 

l(t 
No. 142702; 7/30/93 use restrictions; and that any sale of 

In Moon Lake, the Michigan Tax 
the commonly used properties could 
only be effectuated through the 

Tribunal ("MTT") was called upon to consent of all of the lot owners, 
decide whether eight parcels of prop- something the MTT found to be 
erty owned by Petitioner, a non-profit "wholly unlikely and purely specula-
property owners' association, had no tive in light of the practical and legal 
value for ad valorem real property barriers." 
tax purposes as a result of plat and The Tribunal finally concluded that 
recorded use restrictions. The it would be an adoption of a wrong 
Petitioner is comprised of owners of principle to ignore the matrix of these 
subdivision lots at Moon Lake Resort restrictions, and that such restric-
who were deeded the exclusive rights tions warrant a finding of nominal 
to use the contested parcels as a park, value for the subject properties. 
a club house, a gravel pit, for unim-
proved access to a small pond and 
as an improved swimming area. Ad Valorem Property Petitioner asserted that the eight 
parcels have no market value because Tax - Assessments 
they exist only for the benefit of the Reduced for Subsidized 
other lot owners within the resort, 

Apartment in and cannot be sold without the con-
sent of those lot owners. Respondent Recognition of 
assessed the property without adjust- Discounting for ing for restrictions on sale, claiming 
that the association owned the Favorable Financing 

r(t 
property in unrestricted fee simple 
interest, and that the restrictions Westminster Park Apartments, et al v 
on conveyance did not influence the City of Taylor, et al (on remand), MTT 
market value of the eight parcels. 21 
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Docket Nos. 80146 and 80147; 7/27/93 mortgages. Further, the MTI' found 
that the sales data offered by Respon-

Both of the taxpayers requesting dent formed too small a sample to be 
a reduction in their properties' ad conclusive and had been premised 
valorem real property taxes in this upon data extracted from an exhibit 
case are owners of multiple-unit that should not have been admitted 
rental apartments constructed with into evidence. 
government fmancing under 
§221(dX4) of the National Housing 
Act. Under the §221(dX4) program, Ad Valorem Property 
the mortgages, rents, operating Tax- Partial Educational methods and distribution of net 
operating income are regulated by the Exemption Granted to 
United States Department of Housing Property of Human and Urban Development. 

This case was initially heard by a Resource Center 
two-member panel of the Michigan 
Tax Tribunal ("MTT''). The decision UA W-GM Human Resource Center 
was appealed to the Michigan Court v Auburn Hills, MTT Docket 
of Appeals and remanded to the MTI' No. 117010; 6/21/93 
for further consideration. Mter the 
remand order, but before the MTI' In this case, the petitioning Michigan 
decided this case, the Michigan non-profit corporation requested that 
Supreme Court issued its decision in for tax year 1991 the Michigan Tax c Meadowlanes Ltd Dividend Housing Tribunal ("MTI'") grant it an educa-
Ass'n v Holland, 437 Mich 473; 473 tional exemption for the following 
NW2d 636 (1991), in which it estab- properties: (1) a human resource 
lished various principles to be used in center devoted to the "education, 
valuing federally financed properties, training, re-training and placement of 
particularly those receiving mortgage workers"; (2) the acreage upon which 
interest subsidies. In this case, the the headquarters is situated; (3) sixty 
MTT recognized that a mortgage vacant acres held for future expan-
interest subsidy was not at issue, sion of the human resource headquar-
but nonetheless extracted various ters at that location; and (4) land and 
principles from Meadow lanes to a warehouse renovated for classrooms 
support its legal conclusions. and a training area, but unoccupied 

Thus, the MTT examined the until December, 1991. Petitioner 
appraisals offered by both parties, urged that it be granted an exemption 
each of which relied upon the market available under the General Property 
and income approaches to valuation Tax Act for "real estate or personal 
and concluded that Respondent's property owned and occupied by 
analysis was most persuasive overall. educational •.. institutions incorpo-
However, the MTI' found that signifi- rated under the laws of this state 
cant adjustments were necessary, with the buildings and other property 
and in making these adjustments thereon while occupied by them solely 
achieved a value conclusion closer to for the purposes for which the institu-
Petitioners' contentions ofvalue for tions were incorporated." MCL 
each of three tax years in question. 211.7n; MSA 7.7(4k). 
The adjustments made to The MTT analyzed the exempt 
Respondent's appraisal primarily status of each of the properties (. reflected Respondent's failure to devoted to a different purpose on a 
discount the subject properties' 
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the building and personal property 
for the headquarters facility to be 
exempt, notwithstanding Re
spondent's contention that Oakland 
Community College, not the human 
resource center, owned the building 
for some of the tax years in question. 
According to the MTT, although 
Petitioner had entered into a lease 
agreement with Oakland Community 
College with respect to this property, 
the lease expressly characterized the 
building as the property of the lessee. 
Although the agreement specified 
that the ownership of the building 
would revert to the college in 20 
years, the MTT considered Petitioner 
to be the owner because there had not 
been a conveyance as of the tax years 
in question. In according the head
quarters an exemption, the MTT 
noted that, to qualify as an educa
tional facility, the programs offered 
by the institution need not be purely 
educational; instead, only a majority 
of the functions need be educational, 
so that use of the property for a few 
social functions will not serve to 
destroY the property's exempt status. 
The MTT also observed that the 
availability of the exemption did not 
depend upon the institution's ability 
to confer degrees, stating that this 

was only one factor to be considered. 
The MTT rejected the exemption 

claim insofar as it involved sixty 
acres of excess land, for the reason 
that Petitioner did not demonstrate 
that the property was occupied by the 
exemption claimant; the MTT stated 
that the taxpayer's exemption claims 
must be "based on present use not 
some intended future use." Concern
ing the remaining warehouse and 
land, the MTT held that, because the 
property was unoccupied on tax day 
for the 1991 year (December 31, 
1990), the exemption was not avail
able for that year. 

PATRICK R. VAN TIFLIN and MICHELE 
L. HALLORAN prepared the state tax case 
summaries in this issue. Pat and Michele 
are members of the law firm of Howard & 
Howard Attorneys, P.O. in Lansing. Pat 
directs the firm's state and local tax 
practice; Michele is a former Hearing 
Officer with the Michigan Tax Tribunal. 

ROGER M. GROVES prepared the local 
tax case summaries in this issue. Roger is 
a member of the law firm of Howard & 
Howard Attorneys, P.O. in Lansing and is a 
former Judge of the Michigan Tax Tribunal. 

Newly Issued Revenue Administrative Bulletins: 

RAB 93-9 "Income Tax- Reporting and Utilizing a Net Operating Loss 
for Michigan Income Tax and Household Income Purposes" 

RAB 93-10 "Enterprise Zone Act Sales and Use Tax Exemptions and Single 
Business tax Credit" (Replaces RAB 88-1) 

RAB 93-11 "Community Foundation Credit for Individual Income Tax and 
Single Business Tax" 
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It is so user 
friendly that 
you can even 
call a person 
who is 
unfamiliar with 
the software 
and explain it 
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walking them 
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program in its 
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Tax Software can Expedite Tax 
Return Preparation and Analysis 
By: Cheryl Charles 

On August 10, 1993, President 
Clinton signed the new 1993 tax law. 
Each time there is a new tax law, our 
law firm analyzes its impact on our 
clients. In the old days, we did the 
tax analysis manually. However, 
we now use computers and CCH 
Computax software. This sure has 
increased our efficiency and de
creased my frustration level! We 
also use CCH Computax software to 
prepare individual and fiduciary tax 
returns for our clients. 

We have found that tax season 
can be as easy as 1-2-3 with CCH 
Computax Prosystem FX software. 
Prosystem Fx, a software product of 
CCH Computax, provides complete 
processing services for federal and 
state individual and fiduciary tax 
returns. Prosystem Fx offers a vari
ety of processing alternatives, in your 
choice of either a Windows or DOS 
environment. Prosystem Fx offers 
in-office processing, sophisticated 
remote job entry processing and 
traditional service bureau processing. 
Regardless of your choice, we have 
found that Prosystem Fx is there to 
meet your needs for hands on control, 
convenience and cost efficiency. You, 
the tax preparer; decide how you 
want to process each return, then 
select the combination of Prosystem 
Fx products you need. 

Once you decide to explore the 
realm of computerized tax return 
preparation, there are many types 
of software and companies to choose 
from. Before beginning your search, 
however, determine which combina
tion of tax hardware and software 
will best suit your office needs. The 
size of your office and staff will deter
mine whether you require a network 
operation which is a combination of 
file servers, calc servers and work 

stations or a stand alone system, 
which is a system in which only 
one work station accesses the tax 
program. 

CCH Computax offers tax pro
grams in various formats. For ex
ample, you could have a system that 
runs exclusively in your office, includ
ing calculation and printing. You 
also have the option of using a Ser
vice Center for backup during peak 
processing periods. Finally, you can 
choose to perform data entry in your 
office and transmit client data via 
modem to the Service Center for 
return calculation. Printing can be 
done on a laser printer in your office 
or you can have the Service Center 
print the return and mail it to you. 
Our experience has shown that a 
completely in-office system is the 
most convenient and expeditious way 
to process tax returns. Although from 
a cost standpoint, the answer may be 
difficult depending on your particular 
situation. 

Once your tax return software 
system is installed, various forms 
of learning the system are available 
including seminars, training through 
a community college or adult educa
tion program, video tapes, and in
structional guides. We have found 
the Computax System is so easy to 
learn and use that once it is mastered 
you can even take work home with 
you by transferring the information to 
floppy disk, loading it on to you home 
computer or lap top, input the data, 
copy back to floppy disk, bring it with 
you the next day to your office, re
store the data onto your system, 
calculate the return and print. It is 
so user friendly that you can even call 
a person who is unfamiliar with the 
software and explain it over the 
phone, walking them through the 
program in its entirety. 

The CCH Computax in-office 
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software has additional software 
productivity tools available such as: 
The U.S. Master Tax Guide, Plan 
Builder, Easy Estimator, Manage
ment Command, and Electronic 
Filing. All additional software is at 
additional cost, but may be worth the 
expense depending on your needs and 
projected use of computerized tax 
preparation and analysis. 

Having used computers for tax 
return preparation and analysis for 
several years, I am extremely im
pressed with the simplicity of enter
ing data and being able to alter a 
return with just a few simple key
strokes. It truly is as easy as 1-2-3 as 
an average return can be completed 
in approximately two hours from 
beginning to end, as long as all the 
tax data is available from the client. 
I believe that the only downfall to 
using a computerized tax return 
preparation product is that because it 
is easy to use it becomes easy to rely 
on the computer to do all the work for 
you. This may cause the tax user to 
become unfamiliar with the tax forms 
and how they interrelate with one 
another. However, once you under
stand this possibility, you take the 
time to become familiar with the 
forms. All in all, I would highly 
recommend the CCH Computax tax 
return preparation software program. 

CHERYL CHARLES has been a Tax 
Legal Assistant at Clark, Klein & Beau
mont for the last 7 years. She has a 
BSBA in Accounting and Business from 
Aquinas College in Grand Rapids, 
Michigan. She is married and has two 
young children. 
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