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I am honored to serve as Chairman of the Taxation Section of the State Bar of Michigan for the 2020-2021 fiscal year. Prior to 
the pandemic, our Section had approximately 1,300 active members. During the pandemic occurring during the prior fiscal year and 
continuing during this fiscal year, we continue to enjoy a national reputation as one of the leading state bar taxation sections. Our prior 
chair, James Combs, delivered on commitments by Tax Council despite the pandemic ensuring programs moved to virtual programs 
and he led an increasing in grants to recipients so that taxpayers with the greatest needs for professional tax advice were served. Mr. 
Combs delivered during our “new normal” and for that we should all be thankful for his efforts, years of leadership, professional insight 
and guidance. 

As the Taxation Section continues to deal with this new normal, we will continue our broad-based activities including: a high qual-
ity tax journal; active subcommittees; a variety of continuing legal educational programs (addressing needs for new and experienced tax 
practitioners); a grant program to assist low income tax clinics, and outreach events dedicated to young lawyers and law school students 
with an interest in tax law. 

In order to deliver those activities, the Tax Section welcomes new and returning volunteers to their roles and committees. Please 
welcome the committee chairs for the upcoming fiscal year: 

• Lena Gionnette – Employee Benefits

• Buzz Leach – Estates and Trusts

• Christopher Attar – Federal Income Tax

• Andrea Crumback – State and Local Tax

• Negah McKevitt – Young Tax Lawyers

Thank you for stepping up to serve and to the officers and all on council who chose to return to service. I invite each of you reading 
this today to reach out to the committee chairs (or to me) with your ideas, topics or questions. 

My priority this fiscal year is to deliver meaningful opportunities for interested tax lawyers to participate in the Section. Those 
opportunities come in many different activities as outlined above. However, as you read this MTL, I hope that you will consider how 
you can participate in the Section this year.  Consider any of the following activities:

• attending a committee event;

• attending the annual tax section conference; 

• drafting a timely article for broad consumption in your area of expertise; 

• presenting at a committee event;

• participating in an amicus brief;

• working on an ad hoc committee for a federal comment letter or an amicus brief; or

• attending the Tax Boot Camp. 

As we prepared this version of the Michigan Tax Lawyer, I recognize some of the challenges we face during the new normal makes 
some of the participation above difficult. While the preference may be to meet in person we are reluctantly doing many of the activities 
above remotely or virtually. I have been surprised how many of our Tax Section members who normally do not attend meetings attend-
ed the annual meeting last fall or other meetings virtually. The opportunities for broadening the geographic diversity of participants has 
naturally increased due to the general acceptance of online meetings. One of my goals this year will be to continue to encourage and 
foster the participation by tax professionals more broadly across the state. Perhaps this broader geographic participation is a combina-
tion of savings of resources and time that have made it convenient to attend.  

Please plan on attending our annual (virtual) Tax Conference in May. Look for the morning coffee networking in the morning 
prior to attending. While the conference will be virtual this May, 2021, the morning coffee will allow for networking with your fellow 
tax professionals. I look forward to seeing you all there. We again look forward to hearing our lead speaker discuss perspectives from 
the Hill and views on post-election tax reform. Please register for the conference at the earliest opportunity.

It is a privilege to serve this community and I am looking forward to working with the Section’s Council and Committees to build 
upon the solid foundation laid by my predecessors. In short, stay tuned as we have more in the works. If you have any questions, com-
ments, or suggestions, please get in touch with me at wlentine@wnj.com. 

William C. Lentine, Taxation Section Chair

Letter from the Chair

mailto:wlentine@wnj.com
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Section Committee Reports

employee benefitS

Lena Gionnette is the current Chair of the Employee Benefits Committee. If you are interested in presenting, have an idea for a 
topic, or want to become actively involved with the Committee, please contact Lena at lgionnette@nixonpeabody.com. 

eStateS anD truStS

Buzz Leach is the current Chair of the Estates and Trusts Committee. If you are interested in presenting, have an idea for a topic, 
or want to become actively involved with the Committee, please contact Buzz at bleach@smb-t.com.

feDeral income tax

Christopher Attar is the current Chair of the Federal Income Tax Committee. If you are interested in presenting, have an idea for 
a topic, or want to become actively involved with the Committee, please contact Chris at attar.christopher@gmail.com.

State & local tax

The State and Local Tax Committee and the Administrative Law Section are jointly hosting a Michigan Tax Tribunal update.  
Tribunal Chair Judge Steve Bieda will present the update via Zoom. (Zoom Webinar)

Date: Thursday, March 4, 2021
Time: 12:00 P.M. – 1:30 P.M.
Cost: Free to attend 
Registration

Please RSVP to program facilitator Mary Owiesny at mowiesny@honigman.com.  Please reference “Michigan Tax Tribunal” in the 
subject line.  Shortly after receiving your registration, you will be sent a Zoom invitation to attend the webinar.

Moderator- Andrea D. Crumback, State and Local Chairperson

young tax lawyerS

On January 26, the Young Tax Lawyers committee held a zoom webinar whereby Joanne Faycurry and Suzanne Wale, Partners at 
Schiff Hardin LLP talked about how to overcome workplace challenges associated with the COVID-19 Pandemic. The Committee is 
currently developing its schedule of future events. Negah McKevitt is the Current Chair of the Young Tax Lawyers Committee.  If you 
are interested in presenting, have an idea for a topic, or want to become actively involved with the Committee, please contact Negah 
at negah.mckevitt@thomsonreuters.com.

mailto:lgionnette%40nixonpeabody.com?subject=
mailto:bleach%40smb-t.com?subject=
mailto:attar.christopher%40gmail.com?subject=
mailto:mowiesny%40honigman.com?subject=Michigan%20Tax%20Tribunal
mailto:negah.mckevitt%40thomsonreuters.com?subject=
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I. introDuction

On March 23, 2020, Michigan Governor Gretchen Whitmer issued a statewide stay-at-home order to help slow the spread of 
COVID-19 (“the coronavirus” or “the pandemic”).1  Almost overnight, the way that Michigan companies conduct business-as-usual 
was turned on its head. Countless businesses have been forced to shut down as a result of the coronavirus. Other businesses, includ-
ing traditional brick-and-mortar businesses, as well as service-based companies such as law firms, have continued to operate during 
the pandemic by requiring employees to “telecommute” from home.  When an employee’s temporary work location is maintained 
outside of the employer’s tax jurisdiction, unexpected tax consequences can arise. Because it is expected that many employees will 
continue to work remotely well into 2021 and beyond, the change in employees’ worker locations have both short-term and long-
term tax implications.2 

This article will explore the potential tax impact to Michigan employees, employers, and local governments as a result of the 
massive and widespread change to where employee services are provided. The ramifications of the new telecommuting reality concern 
not only personal income tax liabilities and withholding requirements, but business apportionment methodologies. In addition, the 
remote-worker model of doing business raises important nexus issues for purposes of income tax and sales and use taxes. 

While the emphasis of this article will focus on Michigan city income taxes, the same principles can apply to taxes at the state level 
and will be discussed accordingly.

II. panDemic-relateD impactS to income tax liabilitieS, withholDing requirementS, anD local revenue 
As a starting point, 24 cities in Michigan currently impose a city income tax on residents and non-residents.3  These taxes are imposed 

under the Uniform City Income Tax Ordinance (UCITO).4  Under the UCITO, nonresidents are taxed on compensation “for work done 
or services performed in the city.”5  The guidance offered by the Michigan Department of Treasury (the “Department”) states that  “non-
residents of a city that imposes a city income tax under the City Income Tax Act are not subject to city income tax on compensation earned 
while telecommuting from a location that is physically outside of the city.”6 When applied in the context of a pandemic telecommuting 
business model, the Department’s statutory interpretation impacts employees, employers, and local governments.   

a. impact on employeeS

With respect to employees, a nonresident employee whose employer did not adjust withholding to reflect the fact that he or she now 
works remotely from home will have to file for a refund of city income tax on the amounts that have been over withheld. For the 2020 tax 
year, such employees will be out-of-pocket on those monies until at least the middle of 2021 when refunds are issued.  Where withholding 
was not properly adjusted for 2021, taxpayers will have to wait until mid-2022 to receive refunds.  For some taxpayers, unplanned tax 
liabilities and filing requirements will arise where work is now performed remotely in a location that collects city income tax.      

The Shift to a Telecommuting Workforce in the Age of COVID-19: 
Michigan State and Local Tax Implications 

By Marjorie B. Gell
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b. impact on employerS

Employers are also impacted by the change of the location of employees who now work remotely.  Many businesses have been 
off-guard, with no processes in place to determine where remote workers are located, or where city income tax needs to be properly 
withheld. There are two potential issues that employers should consider. 

First, employers need to stop withholding city income tax of nonresident employees who no longer work in the jurisdiction. If 
withholding is not corrected and continues into 2021, employees could have legitimate complaints against employers for amounts 
inappropriately withheld and could not be refunded until the middle of 2022. 

Second, to the extent employers have nonresident employees now working remotely, processes need to be put in place to identify 
where employees are working and what the city income tax withholding requirements are, if any, in those remote locations.  The same 
analysis applies at the state level, and employers should make sure that they have done due diligence in cases where employees may be 
working remotely from out-of-state.  Exposure could otherwise be created for companies for failure to withhold as required by appli-
cable state law.         

c. impact on michigan city governmentS

As to cities relying on withheld income taxes on compensation paid by resident employers, the sudden migration of work to out-
of-city residences will surely result in a shock to municipal budgets. The disruption and uncertainty of the revenue stream derived from 
city income taxes has led to calls by the Michigan Municipal League for the Legislature to amend the UCITO by requiring employers 
to withhold city income tax from nonresidents who are now performing work from home. 7 The amount of withholding would be based 
on the respective employee’s pre-pandemic work history in the employer’s jurisdiction. The proposal was modeled after a recent change 
in Ohio law that provides that employees working from home would be subject to the municipal income tax purposes, where they were 
performing services prior to the pandemic.8 

Such an amendment, if adopted by the Michigan Legislature, would raise serious constitutional concerns and would undoubtedly 
be challenged. The amended statute’s validity could depend on a case recently filed in the U.S. Supreme Court, State of New Hampshire 
v. the Commonwealth of Massachusetts.9  

D. potential conSequence of penDing controverSy in the u.S. Supreme court  
Much like the League’s proposed amendment to the UCITO, the Massachusetts Department of Revenue recently promulgated a 

regulation requiring employers that collected Massachusetts tax from nonresidents prior to the COVID-19 state of emergency must 
continue to withhold tax, whether or not the nonresidents now work remotely from another state.10  In response to the regulation, on 
October 19, 2020, the State of New Hampshire, a state without a broad-based personal income tax11 or sales tax, filed a Motion for 
Leave to File a Bill of Complaint against the Commonwealth of Massachusetts.  In its Bill of Complaint, New Hampshire asserts that 
Massachusetts violates the U.S. Constitution by imposing an income tax on compensation earned by certain New Hampshire residents 
who, because of the pandemic, were required to perform services from their New Hampshire locations.

Specifically, New Hampshire maintains that the regulation encroaches upon its sovereignty.  By imposing Massachusetts income 
tax on New Hampshire residents for income earned while working within New Hampshire, argues New Hampshire, Massachusetts 
violates both the Commerce and Due Process Clauses of the U.S. Constitution which prohibits a State from “tax[ing] value earned 
outside its borders.”12 

The Commerce Clause is violated, asserts New Hampshire, because the Regulation fails each prong of the four-prong test set forth 
by the U.S. Supreme Court in Complete Auto Transit, Inc. v. Brady.13  It also violates the Due Process Clause which “places two restric-
tions on a State’s power to tax income generated by the activities of an interstate business.”14 First, it does not provide “some minimal 
connection between those activities and the taxing State.”15 Second, it fails the requirement that “income attributed to the State for tax 
purposes must be rationally related to ‘values connected with the taxing State.’”16 The Regulation is flawed under a due process analysis 
because, other than the address of the Massachusetts’ employer, it requires no connection between Massachusetts and the income-pro-
ducing activities of New Hampshire residents.  

It is uncertain whether the Court will agree to review New Hampshire’s case.17  As the U.S. Supreme Court made clear in the 
recent election-related case, Texas v Pennsylvania, et al.,18 review of cases between individual states in matters of original jurisdiction is 
discretionary.19

e. tax implicationS at the State level 
As illustrated by the New Hampshire litigation discussed above, the change in location of employees raises questions concerning 

an employer’s state income tax withholding obligations, as well as a remote employee’s liability for state income tax.  

As Massachusetts has done, some states, such as New Jersey,20 Ohio,21 and Rhode Island22 have taken the position that in-state 
employers must continue to withhold tax based on where a worker provided services prior to the pandemic. Few states, however, have 
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addressed the issue of whether an out-of-state employer must withhold tax based on a remote employee’s in-state location. Rhode 
Island, an exception, recently announced that a state tax withholding obligation will not arise for an out-of-state employer based on 
a Rhode Island resident’s temporary remote work in Rhode Island as a result of the pandemic.23 Another state, Maryland, has issued 
guidance that “employer withholding requirements are not affected by the current shift from working on the employer’s premises to 
teleworking because taxability is determined by the employee’s physical presence.” 24 

For those employers that have out-of-state workers that are now performing services in a state that imposes a personal income tax, 
withholding obligations could conceivably arise in two locations – one in the employer’s state under recently released guidance, and 
another in the remote worker’s residence.25 Businesses should be advised to put into place processes to identify where remote workers 
are performing services, and state guidance should be carefully monitored. 

ii. effect of the panDemic on apportionment methoDologieS

Remote work arrangements, particularly where such arrangements are long term, may impact income tax apportionment for busi-
nesses.    

Under the UCITO, corporations and nonresident proprietors and partners are subject to tax on net profits attributable to a city.26 
Tax is applied to a tax base that is calculated by applying an equal-weighted, three-factor apportionment factor comprised of property, 
payroll, and revenue.27 The formulary apportionment methodology adds together the “in-city” percentages of property, payroll, and 
sales, and divides the sum by three. The resulting factor is applied to a taxpayer’s total net profits to determine the apportioned tax base 
upon which the tax rate is applied.  The change of a business to a remote worker model can potentially impact two of three factors: 
payroll and revenue.  

 With respect to the payroll factor, wages are sourced to the place where the underlying work is performed.28 Accordingly, 
employers in cities that now have nonresident employees working from home or other remote locations, as a result of the pandemic, 
may appropriately exclude from the apportionment numerator those wages which were earned for work that was provided outside of 
the jurisdiction.  

 Similarly, with respect to the numerator of the sales factor, in determining gross revenue from the sale of services, the nu-
merator includes only “sales made and services rendered in the city.”29  The meaning of “rendered” was discussed in a recent Michigan 
Supreme Court case, Honigman v. City of Detroit, where the Court concluded that for apportionment of service-based income, “cal-
culation of the revenue factor [under the UCITO] is based upon where the service has been performed, i.e., done or carried out, not 
where the service was ultimately delivered.”30 For those companies that are providing services that are now being performed outside of 
the city (i.e., from employees working from home or a remote location outside of the jurisdiction) the numerator excludes the revenue 
generated by those persons providing the services. 

Thus, in addition to the financial harm of not being able to impose income tax on wages of the nonresident employees, cities are 
further harmed as a result of the reduction in business income taxes that will be paid as a result of the reduction in the apportionment 
numerators as described above.

 iii. nexuS ramificationS

The change in business models to a remote workforce is complicated by the tax concept of “nexus.” Before a tax can be constitu-
tionally imposed by a taxing jurisdiction under the Commerce and Due Process Clauses of the U.S. Constitution, there must be suffi-
cient nexus between the taxpayer and the taxing jurisdiction.  Nexus is created when the required minimum contacts with the taxing 
jurisdiction have been created.31 Physical presence of an employee within a jurisdiction can establish taxable nexus for a business.32   

For Michigan employers, nexus is an important consideration because in some states, the presence of a remote worker working 
from home for even one day can be enough physical presence to trigger income, franchise, and other business taxes, as well as with-
holding and sales or use tax obligations.  Some states, such as Maine,33 have announced that the temporary presence of remote worker 
during the pandemic will not be used to establish income tax or sales and use tax nexus for a business that does not otherwise have nexus 
with the state.  Other states, such as Iowa, have issued guidance that nexus will be waived under similar circumstances with respect to 
corporate income taxes only.34  At least one state, Maryland, has made clear that there will be no changes to standards used to establish 
nexus for corporate income tax or sales and use tax purposes.35 

Michigan, however, has not indicated that it will relax nexus standards. The general rule is that nexus is created with Michigan for 
income tax and sales and use tax purposes if (a) the taxpayer has a physical presence in this state for more than one day in a tax year, (b) 
the taxpayer actively solicits sales in this state and has gross receipts of $350,000 or more sourced to Michigan, or (c) the taxpayer has 
an ownership or beneficial interest in a flow-through entity that has nexus in Michigan.36
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Presumably, the same nexus standard for Michigan income taxes would also apply for city income tax purposes. Therefore, an em-
ployee working within a city jurisdiction for more than one day is sufficient to satisfy the minimum constitutional requirements that 
establish taxable nexus.37 In addition, such presence could potentially trigger an obligation by a business to comply with local business 
licensing requirements.    

iv. concluSion 
The tax impact of the pandemic with respect to employees, employers and local governments has evolved quickly.  As a result of 

the change to a telecommuting workforce, tax and reporting obligations for many employees and employers have changed.  For both 
withholding tax and nexus purposes, it is important that employers put processes in place to assess and contemporaneously document 
where employees are working.  Due diligence should then be conducted to determine the tax consequences of telecommuting in the 
applicable jurisdictions. When sourcing payroll and revenue for apportionment purposes, businesses should make necessary adjust-
ments so that wages and service revenue are sourced to appropriate jurisdictions.  In addition, employees need to understand where 
their wages may be subject to local taxation and should make payments with appropriate withholding. They should also be advised to 
maintain contemporaneous documentation (e.g., daily logs) to substantiate return positions in the event of an audit. 

about the author

Marjorie B. Gell is a tax professor at Western Michigan University Cooley Law School in Grand Rapids, Michigan.  She is past Chair 
of the Taxation Section, State Bar of Michigan, and currently serves as a member of the Taxation Section’s Past Chairs Advisory Committee.  
Professor Gell has authored and edited tax treatises for CCH Wolters Kluwer and published articles in a variety of journals including State Tax 
Notes, Pittsburgh Tax Law Review, the Michigan Bar Journal, and the Michigan Tax Lawyer.
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1 Executive Order 2020-21: Temporary requirement to suspend activities that are not necessary to sustain or protect life, March 23, 2020, 
https://www.legislature.mi.gov/documents/2019-2020/executiveorder/pdf/2020-EO-21.pdf. 

2 For example, General Motors Co. announced in September 2020 that salaried employees would be working from home until 
at least June 2021. See GM Tells Most Salaried Workers to Stay Home Till Next Summer, Detroit Free Press (September 4, 2020).  
According to a recent Gallup poll, as of September 2020, 48 percent of work hours in the U.S. were being conducted from home. 
https://news.gallup.com/poll/321800/covid-remote-work-update.aspx.  Although only 5 percent of hours worked by U.S. em-
ployees prior to the pandemic, it is predicted that after the pandemic, 22 percent of all full workdays will involve remote work 
from home. See Jose Maria Barrero, Nicholas Bloom, Steven J. Davis, BFI Working Paper: Why Working From Home Will Stick, 
December 2, 2020, https://bfi.uchicago.edu/working-paper/why-working-from-home-will-stick/.   See also Katherine Guyot and 
Isabel V. Sawhill, Telecommuting Will Likely Continue Long After the Pandemic (April 6, 2020), Telecommuting will likely continue 
long after the pandemic (brookings.edu). 

3 For 2019, the following cities imposed city income tax at the rate of 1% on residents, and 0.5% on non-residents:  Albion, Battle 
Creek, Benton Harbor, Big Rapids, East Lansing, Flint, Grayling, Hamtramck, Hudson, Ionia, Jackson, Lansing, Lapeer, Mus-
kegon, Muskegon Heights, Pontiac, Port Huron, Portland, Springfield and Walker. Four other cities have varying rates: Detroit 
(2.4% for residents, 1.2% for non-residents), Grand Rapids (1.5% for residents, 0.75% for non-residents), Highland Park (2.0% 
for residents, 1.0% for non-residents), and Saginaw (1.5% for residents, 0.75% for non-residents). See https://www.michigan.
gov/taxes/0,4676,7-238-75545_43715-153955--,00.html

4 MCL 141.601 et seq. The UCITO is contained within Chapter 2 of the City Income Tax Act, MCL 141.501 et seq. 1964 PA 284. 
5 MCL 141.613(a).  “Compensation” under the UCITO is defined as: “. . . salary, pay or emolument given as compensation or 

wages for work done or services rendered, in cash or in kind, and includes but is not limited to the following: salaries, wages, 
bonuses, commissions, fees, tips, incentive payments, severance pay, vacation pay and sick pay.”  MCL 141.604(2).

6 City Income Taxes and Telecommuting FAQ, Michigan Department of Treasury, https://www.michigan.gov/tax-
es/0,4676,7-238-73294-522100--,00.html. 

7 See Lansing, East Lansing among cities asking that non-residents working at home pay full income tax, Lansing State Journal (Novem-
ber 30, 2020), https://www.lansingstatejournal.com/story/news/2020/11/30/michigan-cities-want-work-home-non-residents-
pay-full-income-tax/6465665002/. 
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8 The constitutionality of Ohio’s law, H.B. 197, is being challenged. In July, a lawsuit was filed and is pending in the Franklin Coun-
ty Court of Pleas, Buckeye Institute et al. v. Megan Kilgore, Columbus City Auditor et al., case number 20CV-4301. Also pending 
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should be apportioned for income tax and withholding purposes:

“. . .a non-resident employee who, prior to the Massachusetts COVID-19 state of emergency, determined Massa-
chusetts source income by apportioning based on days spent working in Massachusetts. . . must continue to do 
so based on (1) the percentage of the employee’s work days spent in Massachusetts during the period January 1 
through February 29, 2020. . ., or (2) if the employee worked for the same employer in 2019, the apportionment 
percentage properly used to determine the portion of employee wages constituting Massachusetts source income 
on the employee’s 2019 return.” 830 CMR 62.5A.3(3)(b).  

11 New Hampshire imposes a tax on interest and dividend income received by New Hampshire residents, see N.H. Rev. Stat. Ann. 
ch. 77 (2016), but does not impose an income tax on residents or nonresidents’ individual earned income.

12 Allied-Signal, Inc. v. Dir., Div. of Taxation, 504 U.S. 768, 772 (1992). (“We are guided by the basic principle that the State’s 
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process “centrally concerns the fundamental fairness of governmental activity.” N. Carolina Dep’t of Revenue v. The Kimberley 
Rice Kaestner 1992 Family Tr., 139 S. Ct. 2213, 2219 (2019).

13 430 U.S. 274 (1977). A state’s taxation of nonresidents will survive scrutiny under the Commerce Clause only if it meets four 
requirements. The State’s tax must be (1) “applied to an activity with a substantial nexus with the taxing State”; (2) “fairly appor-
tioned”; (3) nondiscriminatory—i.e., it must not “discriminate against interstate commerce”; and (4) “fairly related to the services 
provided by the State.” Complete Auto Transit, Inc., 430 U.S. at 279.

14 Moorman Mfg. Co. v. Bair, 437 U.S. 267, 272-273 (1978).

15 Id. (citing National Bellas Hess, Inc. v. Department of Revenue, 386 U.S. 753, 756 (1967)).

16 Id. (quoting Norfolk & Western R. Co. v. State Tax Comm’n, 390 U.S. 317, 325 (1968))

17 In late December 2020, several states, arguing that the Court’s jurisdiction is mandatory, joined in filing amicus briefs in support 
of New Hampshire. See U.S. Supreme Court docket, Case No. 220154, last accessed December 27. 2020, https://www.supreme-
court.gov/docket/docketfiles/html/public/22o154.html.

18 Docket No. 220155 (filed December 8, 2020).

19 Texas’ Motion for Leave to File a Bill of Complaint was denied for lack of standing on December 11, 2020.  In Justice Thomas’ 
dissent, he expressed the view that under Arizona v. California, 589 U. S. ___ (Feb. 24, 2020), the Court did not have discretion 
to deny the filing of Texas’ bill of complaint because the Court has original jurisdiction in disputes between states.

20 See Telecommuter COVID-19 Employer and Employee FAQ, N.J. Div. of Tax (May 27, 2020). (“New Jersey sourcing rules dictate 
that income is sourced based on where the service or employment is performed based on a day’s method of allocation. However, 
during the temporary period of the COVID-19 pandemic, wage income will continue to be sourced as determined by the em-
ployer in accordance with the employer’s jurisdiction.” https://www.state.nj.us/treasury/taxation/covid19-payroll.shtml.)  

21 See Ohio, HB 197 (2020) (“. . .during the period of the emergency declared by Executive Order 2020-01D, issued on March 
9, 2020, and for thirty days after the conclusion of that period, any day on which an employee performs personal services at a 
location, including the employee’s home, to which the employee is required to report for employment duties because of the dec-
laration shall be deemed to be a day performing personal services at the employee’s principal place of work.”) 

https://www.supremecourt.gov/docket/docketfiles/html/public/22o154.html
 https://www.supremecourt.gov/docket/docketfiles/html/public/22o154.html
 https://www.supremecourt.gov/docket/docketfiles/html/public/22o154.html
https://www.state.nj.us/treasury/taxation/covid19-payroll.shtml
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22 RICR-20-55-14 provides that “[u]nder the emergency regulation, the income of employees who are nonresidents temporarily 
working outside of Rhode Island solely due to the pandemic will continue to be treated as Rhode Island-source income for Rhode 
Island withholding tax purposes.”

23 Id. In most states, the answer to whether an out-of-state employer must withhold state income tax of a temporary, in-state remote 
worker is unclear. For example, the California Board of Franchise Tax refers an out-of-state employer with a question on with-
holding due to COVID-19 to the Employment Development Department’s FAQs, https://www.edd.ca.gov/about_edd/coro-
navirus-2019/faqs/employer.htm. The FAQs address the ramifications of withholding for unemployment insurance, disability 
insurance and employee training taxes, but do not address personal income tax withholding.  

24 Maryland Tax Alert, 05-04-20, https://www.marylandtaxes.gov/covid/documents/TaxAlert050420-EmployerWithholdingon-
Teleworkers.pdf.

25 This would not apply to states, such as Illinois, with which Michigan has reciprocity agreements in place.

26 MCL 141.614(b); 141.615. Resident proprietors and partners are taxed on their entire distributable share of net profits of busi-
ness activity, regardless of where the work is conducted. MCL 614(a). 

27 MCL 141.624.

28 MCL 141.622.

29 MCL 141.623.

30 _____ Mich _____ (2020), 2020 Mich. LEXIS 931, *28. 

31 South Dakota v. Wayfair, Inc., 138 S. Ct. 2080 (2018). 

32 Id.

33 See Maine Tax Alert, Volume 30, Issue 19 October 2020 - #2, https://www.maine.gov/revenue/sites/maine.gov.revenue/files/
inline-files/ta_oct2020_vol30_iss19.pdf.

34 https://tax.iowa.gov/COVID-19.

35 Maryland Tax Alert, 05-04-20, https://www.marylandtaxes.gov/covid/documents/TaxAlert050420-EmployerWithholdingon-
Teleworkers.pdf. (“Maryland employer withholding requirements are not affected by the current shift from working on the em-
ployer’s premises to teleworking because taxability is determined by the employee’s physical presence.”)

36 MCL 206.621(1). See also https://www.michigan.gov/taxes/0,4676,7-238-75545_59682-267985--,00.html.

37 Where presence in a jurisdiction constitutes “mere solicitation of sales,” the ability of a state and local government to impose tax 
is limited under federal law. See 86 P.L. 272, 73 Stat. 555 (1957). 
 

https://www.edd.ca.gov/about_edd/coronavirus-2019/faqs/employer.htm
https://www.edd.ca.gov/about_edd/coronavirus-2019/faqs/employer.htm
https://www.marylandtaxes.gov/covid/documents/TaxAlert050420-EmployerWithholdingonTeleworkers.pdf
https://www.marylandtaxes.gov/covid/documents/TaxAlert050420-EmployerWithholdingonTeleworkers.pdf
https://www.maine.gov/revenue/sites/maine.gov.revenue/files/inline-files/ta_oct2020_vol30_iss19.pdf
https://www.maine.gov/revenue/sites/maine.gov.revenue/files/inline-files/ta_oct2020_vol30_iss19.pdf
https://tax.iowa.gov/COVID-19
https://www.marylandtaxes.gov/covid/documents/TaxAlert050420-EmployerWithholdingonTeleworkers.pdf
https://www.marylandtaxes.gov/covid/documents/TaxAlert050420-EmployerWithholdingonTeleworkers.pdf
https://www.michigan.gov/taxes/0,4676,7-238-75545_59682-267985--,00.html
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a Story problem. -- part 1  
Suppose in 2019 that you are trustee of a $3 million simple trust set up after the death of a second parent.  The trust will dis-

tribute all net income including capital gains equally to three children, all of whom are unmarried and each of which earns less than 
$30,000.00.  The trust earned $60,000 of the following types of income:

1. $30,000.00 in long term capital gains; and 

2. $30,000.00 in qualified dividends.

Since all income is distributed out of the trust, the trust will get a distributable net income deduction (“DNI”) under Internal 
Revenue Code (“IRC”) §651(a)(2) of $60,000.00.  As a result, the trust will have zero net income and it will owe zero tax.  The kids will 
also pay zero tax on their trust distributions because their individual income from the trust, combined with the less than $30,000.00 
earned by each child, totals less than $50,000.00 and, in 2019, single individuals (who are not subject to kiddie taxes because both 
parents are deceased) will pay zero tax on their long term capital gains and qualified dividends if their total income is below $51,575.00.  
Therefore, while the trust will have earned $60,000.00 and the kids will have received $20,000.00 each, no tax will be owed at the trust 
or the beneficiary level. 

part ii  
Suppose further, that as trustee, you have turned the $3 million of investments over to an active investment manager who charges  

a fee equal to 1% of the assets and that generates a $30,000.00 investment fee.  Investment fees as a deduction were eliminated after 
the 2017 Tax Cuts Jobs Act.1  Without the deduction for investment fees, the trust will have $60,000.00 of gross income but the trust 
will have distributed only $30,000.00 of the income it received after the investment fee and that means a DNI deduction of only 
$30,000.00.  The trust will have $30,000.00 of net taxable income and that will cause a 2019 federal income tax of $5,539.00.  

The payment of federal income taxes can affect taxes in subsequent years by reducing DNI if, under the terms of the trust, federal 
taxes are paid from current income.  Payment of the 2019 federal income taxes of $5,539.00 from current income would reduce DNI 
the following year by $5,539.00, and that will cause the following year’s tax (at 2019 rates) to increase to $6,858.00, even if all net 
income were distributed.    

If investment expenses were fully deductible, then, ceteris paribus, the trust and beneficiaries could pay zero taxes on trust income 
for years.  By making investment expenses nondeductible, current federal income taxes are increased and, under some circumstances, 
that can have a cascading effect on federal income taxes in future years. 

The question addressed here is whether the investment advisor fees  can be captured as an addition to the basis in stocks (i.e. capi-
talized). If so, that would reduce capital gain income on stocks sold and it would decrease taxes at the trust level.  A practice of adding 
brokerage fees to basis is suggested by this language from the Supreme Court:  

It has long been recognized, as a general matter, that costs incurred in the acquisition or disposition of a capital asset are to be 
treated as capital expenditures. The most familiar example of such treatment is the capitalization of brokerage fees for the sale 
or purchase of securities, as explicitly provided by a longstanding Treasury regulation.2

Facilitative Costs and the Tax Ramifications 
of Investment Expenses in Trusts

By Neal Nusholtz
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facilitative coStS  
Expenses associated with buying and selling property are referred to in the tax law as “facilitative costs.”  Treas. Reg. §1.263(a)-2 

applies to capitalization of expenses for the creation or acquisition of tangible property.  Under that regulation, taxpayers must capitalize 
facilitative costs.   Treas. Reg. §1.263(a)-2(f )(2)(ii) defines facilitative costs paid to acquire property and they include brokerage fees.

An amount is paid in the process of investigating or otherwise pursuing the acquisition of real or personal property if the 
amount is inherently facilitative. An amount is inherently facilitative if the amount is paid for…

(I)   Finders’ fees or brokers’ commissions…3

A similar rule applies to cost of sale.  Treas. Reg.  §1.263(a)-1(e) provides:

(e) Amounts paid to sell property -

(1) In general. Commissions and other transaction costs paid to facilitate the sale of property are not currently de-
ductible under section 162 or 212. Instead, the amounts are capitalized costs that reduce the amount realized in 
the taxable year in which the sale occurs…

IRC §266 allows a taxpayer to elect to capitalize “carrying charges.”  In CCA 200721015,  a taxpayer asked if a flat fee paid to a 
brokerage firm would qualify as a carrying charge that a taxpayer could elect to capitalize under IRC §266.  The answer was “no.” 

In the CCA, the brokerage firm had agreed to act as a discretionary investment advisor and a custodian for the assets held in Tax-
payer’s account. Among other things, the brokerage firm agreed to review and evaluate Taxpayer’s investment objectives and to hire an 
unaffiliated manager to invest all or a portion of the assets in taxpayer’s account.  Under Treas. Reg. §1.266-1(b)(1)(iv) carrying charges 
are “charges with respect to property, otherwise deductible, which in the opinion of the Commissioner are, under sound accounting 
principles, chargeable to capital account.”  Because “carrying charges” were not precisely defined in the tax law, the CCA approached 
the definition of carrying charges from multiple analogous angles and finally concluded that advisory fees were not carrying charges 
because “consulting and advisory fees are not closely analogous to common carrying costs, such as insurance, storage, and transporta-
tion. See, e.g., § 263(b).”4

The issue at hand is not whether advisor fees are carrying charges but whether they are associated with the acquisition or sale of 
investment assets.  Typically, an actively managed investment account includes decisions by the investment advisor as to purchases and 
sales of publicly traded stocks.  The Supreme Court in Woodward and the Treasury regulations imply that costs associated  with the 
purchase and sale of property are to be added to the basis of the property acquired or sold.  Under that authority, the whole advisor fee 
should qualify as an addition to stock basis.  But how should the advisor’s fee be allocated to a particular stock?  

There is more than one way to skin stock basis and the best way to allocate investment fees to stocks in an investment portfolio 
could be a matter of opinion. The ultimate issue is the burden of proving stock basis.  Generally, the taxpayer has the burden of proof 
in Tax Court.5  A taxpayer can shift the burden of proof under IRC §7491. Under §7491(a)(1), “If, in any court proceeding, a taxpayer 
introduces credible evidence with respect to any factual issue relevant to ascertaining the liability of the taxpayer for any tax imposed 
by subtitle A or B, the Secretary shall have the burden of proof with respect to such issue.”  Additional requirements are: (1) under 
IRC §7491(a)(2)(A), “the taxpayer has complied with the requirements under this title to substantiate any item”; and (2) under IRC 
§7491(a)(2)(B), “the taxpayer has maintained all records required under this title and has cooperated with reasonable requests by the 
Secretary for witnesses, information, documents, meetings, and interviews…”

A prudent tax return preparer may not want to allocate investment fees to a stock portfolio every year under an ad hoc formula 
subject to the possibility that the IRS will take the position in an audit that the fees cannot be so allocated.  However, if a particular 
client is already under IRS audit, it would definitely be a good time to assert the issue and you will need adequate record keeping to do 
so – and be cooperative under IRC §7491.

enDnoteS

1 Pub. L. No. 115-97, 131 Stat. 2054 (2017).

2 Woodward v. Comm’r, 397 U.S. 572, 575, (1970).

3 Treas. Reg. §1.263(a)-2(f )(2)(ii)

4 C.C.A. 200721015 (May 25, 2007).

5 Tax Court Rule 142(a).


	Letter from the Chair
	Section Committee Reports
	The Shift to a Telecommuting Workforce in the Age of COVID-19: Michigan State and Local Tax Implications 
	By Marjorie B. Gell

	Facilitative Costs and the Tax Ramifications 
	of Investment Expenses in Trusts
	By Neal Nusholtz


