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June 15, 1994 

Dear Taxation Section Members: 

Life is getting more complicated. As my first child 
recently graduated from high school, I reflected about the 
complicated and technical world he faces. The commencement 
speaker commented that the graduates face a world in which 
the details have been mastered but that the basics have 
been missed. He commented that American society has all 
the gadgets, conveniences and luxury items that we could 
want but that the basic morals are breaking down and the 
family structure is crumbling. 

From a technological standpoint, it is true that new 
inventions and advances in computer technology and medicine 
have been astounding. 

The current state of the law, and tax law specifically, 
blends well into our complicated society but I don't look 
at that as an advancement. The Internal Revenue Code and 
Regulations have exploded in size and complexity. More anq 
more laws are passed with incredible amounts of details 
and complexity.. A number of these laws have had to be 
repealed because they have proven totally unworkable. The 
first Generation Skipping Tax, Carry Over Basis, Section 
2036(c), and Section 89 all had to be repealed. 

We have all been to seminars which may seem very straight 
forward when the discussion concerns our own specialty but 
which become incomprehensible when it gets into other 
specialty areas. I have overheard comments of attorneys 
referring to each other's specific tax areas as invitations 
to malpractice. References to 11 Tax Simplification11 are now 
only heard in jest. 

The IRS national office is a major contributor to the 
problem. Each new set of proposed regulations or proposed 
legislation becomes more complicated. It is clear in my 
conversations with the national office personnel that they 
have lost touch with the complexity and administrative 
burdens which they are imposing on taxpayers. 
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Congress adds to the problem by passing laws, often 
proposed by the IRS, which they themselves do not 
understand, relying totally on their own or the IRS 
technicians. Laws are passed with obvious bugs having to 
be worked out in the future. More and more provisions are 
included giving the IRS broad regulatory power to solve the 
missing pieces or known flaws included in the bills. The 
Chapter 14 gift tax rules included in the Revenue 
Reconciliation Act of 1990 still have unresolved basic 
problems regarding double taxation. The pay-as-you-go 
system which requires that congress raise revenue before 
spending new money also encourages a myriad of small 
revenue raising changes each year. 

Is there anything that we can do as tax practitioners or as 
a Taxation Section to help address these problems? First 
of all, let me review some of the recent actions that the 
section has taken. 

As of October 1, 1993, the Michigan Inheritance Tax was 
repealed in favor of a Florida type Pick-Up Tax system. 
The Taxation Section was instrumental, together with the 
Probate Section of the Bar, in the passage of this 
legislation. While the primary purpose of the act was to 
retain citizenship of individuals who spent time in 
multiple states, it also transformed Michigan law from what 
may have been the most complex inheritance tax in the 
nation (especially with the introduction of our 105 day due 
date system) to a simple system which will hopefully be 
extremely efficient for the Department of Treasury to 
operate. Earlier versions of the Pick-Up Tax had been 
somewhat crude mixtures of the old Inheritance Tax Law 
together with new Pick-Up Tax concepts. We were surprised 
with the political difficulty that we faced in trying to 
correct or simplify legislation once it was proposed. In 
response, the Taxation Section drafted brand new 
legislation at the beginning of the 1992 legislative year 
so that the correct legislation was introduced from the 
beginning. George Gregory undertook the primary 
responsibility of this drafting process, and was aided by 
others in the Taxation and Probate Sections. The ultimate 
result was that not only was th~ Pick-Up Tax passed, but 
the final version of the bill was a much more workable and 
accurate method of dealing with the tax. 

The Governor's office has recently asked for input from us, 
as well as from other practitioners and organizations 
throughout the state, on ways to improve the single 
business tax, to make Michigan a more attractive state for 
businesses to operate. We don't yet know what these efforts 
will accomplish, but it is extremely encouraging to see 
this common sense approach to potential tax changes with 
the government earnestly looking for input from the bar. 



The Taxation Section also took on the difficult task of 
addressing the Department of Treasury regarding the/ 
complexity of its system. In response to the issuance of ) 
Proposed Regulations in the Generation Skipping area, 
Joseph Bonventre and I testified on behalf of the Taxation 
Section, not only on the technical points of the 
regulations, but more importantly, on the administrative 
burdens and complexity which were being imposed on the 
taxpayers and practitioners alike. I am not nearly as 
optimistic that our comments will affect the federal 
system, but hopefully our message, together with the 
message of other attorneys and organizations throughout the 
nation, will convince the treasury of the need to simplify 
the final version of the regulations. 

As for the future, we will continue to be committed to 
addressing workability as well as accuracy in new federal 
and state legislation. This is our responsibility to 
practitioners and to the public. 

As for the details of life, my son will be studying 
computer science and should be well armed for the details 
of our complex world, but more importantly I hope he will 
remember the basics; serve God, care for his family, care 
for others, and the details should take care of themselves. 

DMM/sjp 

/. --~cere~yJ (-) (J/~. 
// ~/;_ /-I 
---- I .• !"" / ~~ 

/DE~i:~. /MITZEL 0 -- ~ 
Chairperson 

Taxation Section 
STATE BAR OF MICHIGAN 
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Report of the 
Corporation Committee 

Mark C. Larson, Chairperson 
Dykema Gossett 
400 Renaissance Ctr., 38th Floor 
Detroit, Michigan 48243-1540 
(313) 568-6790 

1. Chairperson's Message. 
After exhaustive and arduous re
search, I have concluded that the 
declension of participation and the 
oscitancy of members can only be 
rectified by your involvement. Please 
let the Committee know what topics 
you would like to see discussed. 

2. Committee Activities. 
The major item of interest continues 
to be the LLC. The last issue con
tained a brief article at the end 
(literally) discussing the problems i:t;t 
obtaining a ruling from the IRS. It IS 
the intent of the Corporation and 
Partnership Committees to hold a 
joint meetingat the annu~l S~ate Bar 
meeting to discuss the rulmg Issue 
along with possible modifications to 
the Michigan statute. Hopefully the 
Service will have issued general 
guidance by that time iD;~lu~in?' . 
guidance as to the term maJority m 
interest". 

3. Important Developments. 
Washington continues its mischie
vous ways. In May, proposed regula
tions were issued which would 
provide an anti-abuse rule for 
subchapter K. Under the proposed 
regulations, if a partnership is formed 
or availed of in connection with a 
transaction or series of related trans
actions with a principal purpose of 
substantially reducing the present 
value of the partners' aggregate tax 
liability in a manner inconsistent 
with the intent of subchapter K, the 
Service can disregard the form of the 
transaction (even if there is literal 
compliance with the Code and regula-

tion.) Anyone interested in investing 
in a fishing lodge in Montana? . 

Earlier this year, final regulatiOns 
under IRC § 338 were issued. This 
would make a good topic for a presen
tation at a future Committee meeting. 
Volunteer before being conscripted! 

Report of the Employee 
Benefits Committee 

Deborah W. Thompson, Chairperson 
Miller, Canfield, Paddock and Stone, P. L.C. 
150 West Jefferson, Suite 2500 
Detroit, Michigan 48266 
(313) 496-7671 

1. Chairperson's Message. 
I would like to thank those of you who 
participated in our "Show and Tell" 
meeting at the N ovi Hilton on May 
24, 1994. The following members of 
the Committee made short presenta
tions in connection with the following 
areas: Lee Kliebert, Actuarial Sci
ence for Attorneys; Jim Naida, Recent 
Developments in Non-Qualified Plans; 
Karen Sidney, War Stores from the 
Field; and Warren Widmayer, Fidu
ciary Responsibility Issues. I really 
appreciate the participation and 
commitment of our members who, 
spoke at the "Show and Tell" meeting 
and of those of you who attended and 
gave your support. 

2. Recent Activities. 
Our Committee is responsible for one 
of the feature articles in this issue of 
the Michigan Tax Lawyer. David 
Rosenberger graciously consented to 
author the article which is on the 
incorporation by reference of qualifi
cation provisions in retirement plans. 
I recommend it to your attention. 

3. Future Schedule. 
Our next meeting will be held on 
September 22, 1994 in conjunction 
with the State Bar Annual Meeting in 
Detroit. This meeting is our annual 5 
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liaison meeting with representatives by William E. Fisher (member of 
from the Detroit and Cincinnati Dykema Gossett) on the topic "Cur-
District Offices and will be an update rent Estate Planning Techniques." 
on current issues of interest with a Bill presented the group with a few 
question and answer period following. different planning techniques. Sev-

eral good trust and estate tax ques-
tions were asked and answered 

Report of Estates and following Bill's presentation. Thanks 
again Bill for participating in our 

Trusts Committee Committee Meeting! 

Joseph A. Bonventre, Chairperson 3. Future Schedule. 
Clark, Klein & Beaumont The Summer Tax Conference will be 
1600 First Federal Building held on July 7 - 9, 1994 at Mission 
Detroit, Michigan 48226-1962 Point Resort on Mackinac Island. 
(313) 965-8293 Please call me for a brochure! This is 

1. Chairperson's Message. 
an excellent opportunity for all tax 
professionals to spend a couple of 

On May 4, 1994, the Internal Rev- days learning alot and socializing 
enue Service released final regula- with other tax professionals and their 
tions containing a technical families. Some of the topics include 
amendment to the regulations under "Asset Protection Planning: Current 
Internal Revenue Code Section 2702. Issues and Developments", "Tax 
The amendment, pertaining to the Clauses in Estate Planning Docu-
treatment of short taxable years, ments", "Generation Skipping Trans-

( simplifies the valuation of an annuity fer Taxes and the Irrevocable Life 
or unitrust interest by eliminating Insurance Trust" and "Hidden Real 
the need to pro-rate the first year's Estate Liens Under the Michigan 
payment in the case of a short taxable Estate Tax Act: What to do if Repre-
year. senting a Decedent, a Buyer or a 

The IRS also released final regula- Seller". Your family or significant 
tions on Section 25.2701-5 relating to other will also have an enjoyable 
adjustments to mitigate double experience on Mackinac Island! 
taxation. All estates and trusts On Thursday, September 22, 1994 
practitioners should review these new at 2:00 p.m. (location to be deter-
regulations and determine what mined by the State Bar of Michigan) 
impact, if any, these final regulations our Committee will have the opportu-
will have on existing and future nity to hear Mary T. Schmidt-Smith 
transactions and documents. (a shareholder at Beier Howlett, P .C.) 

Recently, I attended a meeting of Lauren Underwood (an associate at 
IRS personnel and tax practitioners. Beier Howlett, P.C.) and Mark 
At that meeting, the IRS personnel Landau (a shareholder at Maroko, 
stated that it was unlikely that the Landau & Posner, P.C.) speak on two 
final regulations on the generation interesting topics. First, Mary and 
skipping transfer tax would be issued Lauren will speak on Marital Plan-
this year. The reason for the delay is ning in the Estates and Trusts Areas, 
that the IRS needs to hire someone to including marital deduction options 
"analyze" the "IRS draft" of the final and asset protection planning for 
regulations. married couples. Second, Mark will 

2. Recent Activities. 
speak on IRA and Pension Plan 
Beneficiary Designations. 

On April21, 1994, 58 attendees were If you would like a brochure de- l 
6 treated to an interesting presentation scribing the Summer Tax Conference 
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Mackinac Island on July 7- 9, 1994, dollars. In a move that may or may 
please contact my secretary, Mary not be related, the IRS also issued 
Trayner at (313) 965-8801. It sure proposed regulations under Section 
would be nice to have a great turnout 701 which state that a partnership 
from estates and trusts practitioners! formed or availed of with a principal 

purpose of substantially reducing the 
partners' aggregate tax liability in a 

Report of International manner inconsistent with the provi-

Tax Law Committee sions of Subchapter K (the partner-
ship rules) may be disregarded. 

Richard S. Soble, Chairperson 
Practitioners are expected to protest 
these regulations vigorously at public 

Honigman, Miller, Schwartz & Cohn hearings in July. 
2290 First National Bldg. 
Detroit, Michigan 48226 
(313) 256-7520 

Report of the Partnership 
1. Chairperson's Message. Committee 
The last meeting of the International 
Committee took place March 30 at William E. Sider, Chairperson 
the offices of Plante & Moran in Jaffe, Raitt, Heuer & Weiss, P.C. 
Southfield. Frank Murphy, who is an One Woodward Avenue, Suite 2400 
Executive Consultant of the Carr Detroit, Michigan 48226 
Consulting Group, an affiliate of JV (313) 961-8380 

(Lfl Carr, a customs brokerage house, 
gave an overview of the import pro- 1. Future Schedule. 
cess and discussed NAFTA and the The Partnership Committee will not 
Customs Modernization Act, includ- meet again until the annual fall 
ing the issue of informed compliance. meeting of the Tax Section, which will 

take place this year in late Septem-
2. Future Schedule. ber, in Detroit. This summer, all 
The next meeting of the Committee members are encouraged to attend 
will take place on June 9, 1994 at the State Bar Tax Section's 7th 
3:00 p.m. at the Detroit office of Annual Summer Tax Conference 
Honigman Miller Schwartz & Cohn. taking place this year at Mission 
Our speaker will be Peter Look of Pointe on Mackinac Island, July 7- ~· 
Ernst & Young, who will talk about 
the taxation of financial products. 2. Recent Developments. 

As of June 15th, the promised LLC 
3. Recent Developments. Ruling or notice clarifying the mean-
On April 12, the Tax Court decided ing of majority interest has still not 
the controversial case of Brown been published by the IRS. Personnel 
Group, Inc., holding that income at the Service have indicated that 
allocated by a Cayman Island part- until this issue is settled, no Ruling 
nership to a foreign subsidiary of a will be issued on Michigan's LLC Act. 
U.S. parent did not constitute Sub- Curiously, however, in Rev. Rul. 94-
part F income taxable to the U.S. 30, published on May 9, 1994, the IRS 
parent. The IRS has decided to considered Kansas' LLC statute and 
appeal the case, noting that, other- favorably held that a majority in 
wise, the potential revenue loss from interest reconstituting a dissolved 

~-
use of partnerships to avoid the LLC would not cause the LLC to 
controlled foreign corporation rules of possess the corporate trait of continu- 7 
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ity of life. The Ruling failed to dis- appeals of tax liens and levies. She 
cuss the meaning of the phrase rna- has also prepared an article on ad-
jority in interest. ministrative remedies which appears 

On May 11, 1994, the Service in this issue of the Michigan Tax 
issued final regulations on the so- Lawyer. 
called fractions rule of Section 
514(c)(9)(E) of the Code. These rules 2. Future Schedule. 
are required reading for any tax The next meeting of the Committee 
lawyer working with partnerships will be a joint meeting with the State 
where tax exempt organizations and Local Taxation Committee. 
constitute one or more of the part- Miriam Van Gore, Taxpayer Advocate 
ners. The final regulations provide for the Michigan Department of 
clarifications on reasonable preferred Treasury, has agreed to speak on the 
returns and guaranteed payments, as new Taxpayer's Bill or Rights rules 
well as chargebacks and offsets. and Michigan Problem Resolutions. 

On May 12, 1994, the IRS intro- This will probably be a lunch meeting 
duced proposed regulation §1.701-2 at the law offices of Honigman Miller 
entitled, the "Anti-Abuse Rule." This Schwartz and Cohn and is tentatively 
proposed regulation has already scheduled for the latter part of July. I 
received substantial criticism from will be sending out notices of the next 
practitioners on account of its poten- meeting to all Committee members. 
tial broad application to common Please give me a call if you would like 
place transactions involving additional information on this 
Subchapter K. While various IRS meeting. Also, please contact me if 
and Treasury officials have stated you would like a copy of the proposed 

( that the proposed regulation aims to Taxpayer Bill of Rights. 
effect a relatively small number of 
abusive large partnership transac- 3. Recent Developments. 
tions, the language of the anti-abuse Several practitioners have contacted 
rule seems far broader. me recently to discuss a possible 

change in policy by the Internal 
Revenue Service in. its treatment of 

Report of the Practice liens filed against individual taxpay-
ers who own property as tenants by 

and Procedure the entireties. Pursuant to the case 

Committee of Cole v Cardoza, a federal case 
decided under Michigan law, the 

Eric T. Weiss, Chairperson 
Court decided that a federal tax lien 

Bassey and Selesko P.C. does not attach to property owned by 

1400 American Center a husband and wife as tenants by the 
27777 Franklin Road entirety if the Government's tax lien 
Southfield, Michigan 48034-2379 is against the husband only. Subse-
{81 0) 355-5000 quently, the Internal Revenue Service 

has recognized this decision and 
1. Chairperson's Message. acknowledged that liens against one 
I would like to thank Liz Patino of spouse would not attach to entireties 
Internal Revenue Service -Special property. Apparently, the Internal 
Procedures for attending our meeting Revenue Service is now taking the 
held on April 28, 1994. She gave an position that, under certain circum-
outstanding presentation which stances, it is entitled to a percentage 
focused on §6672 claims, offers in of the proceeds on the sale of entire-

( 
8 

compromise and administrative ties property when a lien is filed 
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against only one of the spouses. 
Furthermore, the Internal Revenue 
Service might try to seize the entire
ties property in very egregious situa
tions such as where the Service 
believes that the taxpayer has evaded 
taxes. I do not believe this matter 
has been resolved and would appreci
ate any input on this matter from 
practitioners, title insurance 
agents or Internal Revenue Service 
personnel. 

Report of the State and 
Local Committee 

James H. Novis, Chairperson 
Honigman, Miller, Schwartz and Cohn 
2290 First National Bldg. 
Detroit, Michigan 48226 
(313) 256-7940 

1. Chairperson's Message. 
The Committee held a meeting on 
April 26, 1994 which was attended by 
David Kirvan, Administrator of the 
Single Business Tax and the newly
appointed Administrator of the state 
level real estate transfer tax effective 
under Proposal A on January 1, 1995, 
and by Floyd Schmitzer who is over
seeing the state's administration of 
the homestead property affidavit 
claims. Floyd filled in for Howard 
Heideman, one of the drafters of the 
Homestead Questions & Answers, 
Volumes I & II. During our discus
sion, (i) Mr. Kirvan indicated that the 
Department does expect to legisla
tively eliminate the gap-period trans
fer tax rate (i.e., 2% rate falling to 
.75% as of April!, 1995) before the 
January 1, 1995 effective date of the 
tax, and (ii) Mr. Schmitzer addressed 
several issues in the Homestead Q&A 
with particular interest expressed in 
the change in the Department's 
position (between Volumes I and II) 
regarding spouses with different 
homesteads. The Department's 
current position is that separate 

homesteads will be recognized if 
spouses file separate federal income 
tax returns. Mr. Schmitzer added 
that Michigan expects to receive its 
share of intangible income if, for 
example, one spouse is claiming a 
Florida residence and the other 
spouse is claiming a Michigan resi
dence. 

2. Other Current Matters. 
Proposed Rules - Utility User 
Tax/Contested Case Procedures. 
The Department recently proposed 
rules for the city utility user tax and 
for contested case procedures (i.e., 
appeals within the Department's 
jurisdiction which are controlled by 
the Administrative Procedures Act as 
opposed to the Revenue Act). A 
public hearing was held on May 12, 
1994 concerning these proposed rules. 
As the sole attendee from the public, 
I had the opportunity to discuss the 
rules with Ms. Amy Karcis of the 
Department's Hearings and Tax 
Research Division. At the last Com
mittee meeting we discussed the 
ambiguity regarding the intended 
scope of the rules. It appears that the 
contested case procedures apply to 
the utility user tax, the city income 
tax and perhaps other determina
tions. Ms. Karcis, however, indicated 
that the Department intends to 
currently apply the contested case 
rules only to the utility user tax. The 
rules will not be applied to the city 
income tax until the existing city 
income tax rules are amended or 
repealed. 

Proposed Rules- Taxpayer Bill 
of Rights. The Department has also 
recently issued proposed rules as 
required by MCL 205.4 addressing 
various aspects of the Taxpayer Bill 
of Rights, as enacted last year. A 
public hearing on the proposed rules 
is scheduled for July 14, 1994 in 
Lansing, and the Department is 
accepting written comments until 
July 31, 1994. At our last Committee 
meeting, volunteers were solicited to 
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serve on a Subcommittee to draft 
comments. The initial meeting of the 
Subcommittee is scheduled for June 
6, 1994 and will be attended by Amy 
Karcis, one of the drafters of the 
rules. Any additional Committee 
members wishing to volunteer to 
serve on the Subcommittee should 
call me as soon as possible. Com
ments drafted by the Subcommittee 
will be presented to the Taxation 
Council on July 10, 1994 for approval, 
and if approved will be presented at 
the public hearing as the comments of 
the Taxation Section. 

Intangibles Tax Relief for S 
Corporations. The Senate Finance 
Committee scheduled a hearing on 
May 25, 1994 to consider a substitute 
for SB 420 that would expand the 
percentage of S corporation distribu
tions deducted from the intangibles 
tax base to 44 percent from the 
current 20 percent and would allow 
distributions made after the year end 
to be electively treated as made in the 
prior year for purposes of calculating 
the intangibles tax deduction. An ad 
hoc organization of S corporation 
taxpayers is currently being formed 
to support the legislation. Interested 
taxpayers should contact Alan Valade 
at 517-484-8282. 

Single Business Tax Reform. A 
special Subcommittee of the House 
Taxation Committee has scheduled a 
hearing for May 25, 1994 on proposed 
SBT amendments in HB 5496 and 
HB 5542. These bills would (i) elimi
nate pension and welfare benefit 
payments from the compensation 
component of the base (i.e., concede 
the Thiokol issue), (ii) allow a capital 
acquisition deduction for the cost of 
depreciable or amortizable intangible 
costs (which after the enactment of 
IRC § 197 can be significant) and (iii) 
change the weight of the apportion
ment factors which are currently 
sales (50%) property (25%) and pay
roll (25%) to 70%, 15% and 15% 
respectively. 
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3. Future Meeting Schedule. 
The Committee is tentatively 
planning to have a joint meeting with 
the Practice and Procedures 
Committee to address the guidelines 
also required by MCL 205.4. The 
Department has indicated that the 
guidelines will be issued in the very 
near future in final form without 
public comment. The joint meeting 
will be scheduled as soon as the 
guidelines are issued. The Summer 
Tax Conference is July 9-10 at the 
Mission Point Resort on Mackinac 
Island and includes as a main 
speaker Mr. Nick Khouri, Michigan's 
Chief Deputy Treasurer, who will 
address the recent school finance 
reform. All of our Committee mem
bers should consider attending. If 
you are interested, please call George 
Gregory at 313-646-4200. 

( 
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Can you write that plan in one page?© 

By: David M. Rosenberger per year for anyone in a defined 
contribution plan, and is anyone 

A friend of mine used to boast that other than the Labor Department 
prior to ERISA, he could write an uncertain about what an hour of 
entire pension plan on a single page. service is? So what is the policy 
Twenty-something tax acts later, I justification for putting everything 
feel lucky to get a plan on a single but the kitchen sink in plan 
floppy disk. documents? 

The essential elements of any tax Arguably, only benefits experts 
qualified retirement plan remain really know the rules, and employers 
fairly simple. You just need to iden- who are responsible for day-to-day 
tify the employer adopting the plan, administration need some guidance 
set an effective date, specify who is on how the plan is supposed to work. 
eligible and when, provide a contribu- Therefore, the argument goes, the The essential 
tion or benefit formula, state the plan should collect and clearly state ·elements of 
conditions of normal, early and dis- the applicable rules. But who was any tax 
ability retirement, prescribe a vesti:pg the last employer that read a plan qualified schedule, give the distribution op- cover to cover? More importantly, 
tions, and throw in a few administra- which one ever read the whole thing retirement plan 
tive provisions. So why do plan and didn't have questions that remain fairly 

(~ 
documents have to be so long? weren't answered by the document simple. 

Well, there are all those pesky 400 anyway? 
sections in the Internal Revenue Toward a goal of making plans 
Code, a bunch of ERISA rules, and shorter and simpler, this article 
something like 3, 700 pages of appli- examines what can be taken out of 
cable regulations, depending on the typical plan document without 
which loose-leaf service you use. harming the plan's tax qualified 
Given all that law, careful drafters status. In particular, it looks at 
worry about leaving out critical where the IRS has made exceptions to 
details. Lawyers also have an innate the anti-incorporation by reference 
fear of not covering every conceivable policy and when a simple reference to 
situation, and the IRS has had a long- the Code or regulations can be substi-
standing policy, enforced in the plan tuted for the miles oflanguage now 
qualification process, that the re- found in many plan documents. 
quirements of the Code may not be 
incorporated by reference. In addi- The Real Offenders 
tion, the Service has published com- In the typical tax qualified retirement 
prehensive sample plan language, plan, there are a number of real 
referred to as the List of Required offending plan provisions which, 
Modifications or LRMs.1 The lan- restated in their entirety, will add 
guage, while often very helpful, has significant page bulk. First, in the 
fostered the notion that a plan needs definitions category, are the follow-
to cover all situations. ing: 

Most of the legal rules are immu- • Hour of service 
table, though, so why restate them in • Various years of service 
every plan? After all, everyone knows measurements 

;'- that you can't put more than $30,000 • Compensation I 
©Copyright 1994 David M. Rosenberger. All Rights Reserved. 11 I 
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• Highly compensated employee 
Then, in the operative plan rules, 

there are the following ramble-on 
subjects: 

• Joint and survivor annuity 
provisions 

• Top-heavy plan provisions 
• Minimum distribution rules 
• ADP and ACP tests 
• Limitations on contributions 

and benefits 
• Leased employee requirements 

A drafter can try to hide all of these 
lengthy provisions in the back of the 
document, but it would be nice just to 
dispense with many of them alto
gether. The following sections ex
plore what the regulations specifically 
permit the drafter to delete in these 
principal offending areas. 

Definitions 
Hours of Service: There are about 
twelve pages of DOL regulations 
defining an hour of service, 2 and the 
LRM definition ta:kes up about two 
pages. However, the last paragraph 
in the first section of the regulations 
provides that a plan needs to state 
only a portion of the regulatory 
definition and that the bulk of the 
rules may be omitted if incorporated 
by reference.3 The part that the DOL 
says must be included takes up 
nearly a page of the regulations, but 
that can be boiled down to about two 
or three paragraphs. 

Of course, the obvious question is 
why do the rules require even this 
much to be put in the plan? What is 
the policy justification? As stated at 
the beginning of this article, maybe 
the reason is to give the employer 
some basic rules to use in administer
ing the plan. That seems unlikely. 
Seldom does an employer design its 
payroll system around an hours of 
service definition. Hours records for 
employees typically are just what the 
system spits out. In close cases (e.g., 
where the system shows that an 
employee has 999 hours for the year), 
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an expert usually gets called in to 
check the records against all the rules 
in the regulations. 

Another possible justification for 
stating a detailed rule in the plan 
could be to select various optional 
provisions that the regulations allow. 
In the required portion of the hours of 
service definition, however, there are 
no choices. 4 So much for that 
rationale. 

The long and short of it is that 
shorter seems better. A plan drafter 
should follow the DOL's mandate to 
include the few rules at the beginning 
of the hour of service regulations but 
keep them brief. 

The regulations also provide an
other directive as to what must be in 
the document as opposed to what can 
be referenced. They state that if the 
plan uses any of the optional equiva
lency methods to determine hours of 
service, then the equivalency must be 
set forth in the plan document. 5 The 
regulations do not mandate that the 
equivalency be spelled out in detail, 
however. Therefore, a mere cross
reference to the DOL regulation that 
delineates the equivalency should do 
the job. 

Various Service Measurements: 
It is not unusual to see two or three 
different service definitions in a plan 
-one for eligibility and one for 
vesting and another for credited 
service. Some plans also define a 
''year of participation" for purposes of 
describing normal retirement age. 
Throw in the usual panoply of break 
in service rules, and the plan drafter 
has used up five or six valuable pages 
of plan text. 

Treasury regulations defining year 
of service terminology cross reference 
provisions of the Labor Department 
regulations. 6 So if cross-referencing 
is good enough for the Treasury, why 
can't it be used for plan purposes 
also? For example, could a plan state 
simply that for purposes of eligibility 
and vesting, the terms "year of ser-

( 
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vice" and ''break in service" will have 
the meanings prescribed by the 
applicable Labor Department Regula
tions? 

Such a minimal definition appears 
to be insufficient. In particular, the 
labor regulations specify that a plan 
at least must designate eligibility and 
vesting computation periods, and an 
accrual computation period, if appli
cable. 7 This should be relatively easy, 
however, and can be satisfied just by 
a reference to the plan year or other 
12-month measuring period, except in 
the case of service for eligibility, 
where the employer may want to shift 
computation periods after the first 
one.8 

Other than this one mandate, 
though, the labor regulations contain 
only a series of rules stating that a 
plan "may provide .•.. " Thus, in the 
absence of special service rules that 
an employer wants to adopt, a plan 
should be able' merely to specify 
computation periods and then define 
each type of service by cross-reference 
to the applicable regulation section 
that defines minimum service credit 
requirements. Similarly, the plan 
should be able to exclude service that 
is not taken into account by the break 
in service rules, with no more than a 
cross-reference to those rules. 

Compensation: The definition of 
compensation is critical to the opera
tion and qualification of any retire
ment plan. Typically, employer 
contributions or benefits are based on 
compensation, plan limits are geared 
to a percentage of compensation, 
employer deductions are capped by a 
percentage of total compensation, the 
high and low paid groups of employ
ees are differentiated by compensa
tion tests, and discrimination is 
checked by the computation of vari
ous ratios having compensation as 
their denominators. For better or 
worse, there is generally no require
ment that a plan use the same defini
tion for all purposes. Moreover, the 

regulations even contemplate that a 
plan may use different definitions for 
the same purpose from year to year. 9 

The Code and regulations set forth 
a n,umber of optional compensation 
definitions that are very detailed.10 

These are referred to as safe harbor 
definitions, because if a plan uses one 
of them for basic benefit or contribu
tion computations, then no separate 
test is required to show that the 
definition itself is nondiscriminatory. 

The two obvious questions that 
arise in this regard, though, are (1) 
whether the plan must specify what 
definition of compensation it is using 
for each purpose under the plan, and 
(2) if so, must the definition be regur
gitated in the plan or is a simple 
cross-reference to the applicable 
regulation sufficient? 

There is no clear cut answer to the 
first question. However, it seems 
logical that a pension plan could not 
meet the general "definitely deter
minable benefit" requirement11 with
out specifically defining compensation 
to be used in benefit determinations. 
Similarly, a non-pension defined 
contribution plan (e.g., a profit shar
ing plan) would violate the require
ment for a definite predefined for
mula for allocating contributions12 in 
the absence of a specific compensa
tion definition. 

The same argument would seem to 
lead to the conclusion that a plan also 
should specify the definition of com
pensation used for applying the Code 
Section 415limitations. 

In each case, though, a simple cross 
reference to one of the regulatory 
definitions would seem sufficient. 
Thus, a plan should be able to pass 
muster with a one sentence definition 
of compensation. 

An added restriction on any plan 
definition of compensation, of course, 
is the $150,000 cap that applies after 
1993, and the inflation adjusted 
$200,000 cap that applied from 1989 
through 1993.13 Must that limitation 
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be detailed in the plan? Also, must 
the application of the limit in the 
family context be spelled out? There 
is nothing in either the old regula
tions for the $200,000 cap or the new 
proposed regulations for the $150,000 
cap that delineates exactly what must 
be in the plan document. Because a 
plan is not qualified without imposing 
the cap, however, it seems that at 
least one sentence is required, such 
as-

In no event will compensation 
in excess of the inflation 
adjusted $150,000 limitation 
of Code Section 401(a)(17) be 
taken into account for any of 
the purposes specified in that 
section and the regulations 
thereunder. 

Beyond that, what else is manda
tory? The Code does not appear to 
require specific mention in the plan 
of the family aggregation rules for 
purposes of application of the limit, 
and as yet, there are not regulations 
to clarify the issue. Thus, on the 
theory that plan language is not 
required in the absence of a specific 
directive in the Code or regulations, 
the family aggregation rule need not 
be in the plan document.14 

Outside the use of compensation 
for benefits or contribution determi
nations, there seems to be no require
ment for a specific plan definition. 
For example, it appears unnecessary 
to state in the plan the definition of 
compensation to be used annually for 
ADP testing purposes in a 401(k) 
plan. As mentioned above, the regu
lations contemplate that the actual 
definition used for such purposes 
could change from year to year .15 

Such flexibility is inconsistent with 
any requirement for a specific plan 
definition. 

On the other hand, the regulations, 
both old and new, contain an abun
dance of fresh~start and other in com
prehensible rules that apply to em
ployees who already have accrued 
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benefits based on compensation in 
excess of the new limitations. For 
such employees, there are wear-away, 
no wear-away, and extended wear
away options. Unfortunately, it 
would seem that defined benefit plans 
will have to select one of these meth
ods and include the formula mechan
ics in the plan document. In the 
absence of such language, the plan 
could be deemed to fail the definitely 
determinable benefit requirement. 

Luckily, for those who get bogged 
down in the mathematics of these 
concepts, the IRS has provided model 
language.17 This won't save paper, 
but it will ease the pain of putting the 
appropriate language together. 

Highly Compensated Employee: 
In testing coverage and discrimina
tion and satisfYing numerous other 
plan qualification requirements, the 
identification of ''highly compensated 
employees" is critical. Prior to 1986, 
there was a fairly simple definition of 
this term, but one that lacked cer
tainty. Basically, who was a highly 
compensated employee depended on 
the familiar but non-helpful ''facts 
and circumstances" test. 18 

The Tax Reform Act of 1986 gave 
practitioners a specific and definite 
definition, but certainly not a concise 
one.19 The combination of multiple 
exceptions, exceptions to exceptions, 
look-back rules, and family attribu
tion rules has made the annual 
determination of who are highly 
compensated employees one of the 
most time-consuming steps of plan 
administration. 

Given the importance of this an
nual determination, and the details 
set out in the 15 pages of regula
tions, 20 is it necessary or even advis
able to set forth a restated definition 
in a plan document? The answer to 
this question is a qualified "no." 
Neither the Code nor the regulations 
mandate inclusion of a definition. 
Even if a plan definition were to be 
included, a simple reference to highly 
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compensated employees as defined in 
Code Section 414(q) appears to be 
sufficient. 

However, an employer may find it 
desirable to include more than the 
bare bones definition. The regula
tions contain a number of optional or 
elective rules that can be used only if 
included in the plan document. For 
example, to make certain highly 
compensated employee determina
tions on a calendar year rather than 
a plan year basis, the regulations 
require an election in the plan docu
ment.21 Thus, depending on the 
employer's administrative practices, 
it may be necessary to include a 
definition of highly compensated 
employee in the plan document, and 
it may not be possible to limit that 
definition to a single sentence. 

Operative Plan Rules 
Joint and Survivor Annuity 
Provisions: Some defined contribu
tion plans are not required to provide 
the automatic joint and survivor 
annuity form of payment, and so in 
such plans there is no need to explain 
when and to whom the option applies, 
what notice needs to be given con
cerning the option and how it is 
waived, and the method by which the 
payments are determined.22 In other 
defined contribution plans and in all 
defined benefit plans, though, the 
joint and survivor rules are a neces
sary evil.23 The key question, how
ever, is how much detail is needed? 

There is no clear answer to this 
question in the Code or regulations. 
The language of Code Section 417 
implies that some operative plan 
provisions are needed to comply with 
the joint and survivor requirements. 
However, a question and anf;wer in 
the regulations issued after the 
Retirement Equity Act states that a 
plan need not be amended to reflect 
the REA changes as long as it com
plies with those changes in opera
tion.24 This suggests that a fairly 

skeletal plan provision is acceptable 
and that a plan could cross reference 
the Code and regulations to provide 
detail, such as the manner of obtain
ing spousal consent to a waiver of 
the joint and survivor annuity. 

In this as in other areas, the plan 
drafter will want to consider plan 
language that is not required for 
qualification but that may be needed 
to take advantage of an election. For 
example, the regulations under the 
joint and survivor annuity rules 
provide that for purposes of deter
mining present values (such as to 
determine a permissible cash-out), 
the plan must specify whether the 
applicable interest rate is deter
mined as of the annuity starting 
date or· as of the first day of the plan 
year.25 

Top-Heavy Rules: Here's a 
recent relic. Just added to the Code 
in 1982, the top-heavy rules were 
emasculated by the Tax Reform Act 
of 1986, which accelerated vesting 
requirements and added a compen
sation cap for all plans. However, 
the top-heavy regulations still span 
about 20 pages26 and, stated in their 
full glory, can take up four to six 
pages in a plan. 

Of course, a plan can avoid stating 
the top-heavy rules altogether by 
making sure that the plan's basic 
substantive provisions automatically 
satisfy the top-heavy plan require
ments. This should be obvious, but 
the regulations also confirm it.27 

Assuming that the employer is not 
willing to give away that much, 
however, what really has to be 
stated in the plan document? Ac
cording to the regulations, the an
swer is nothing if the plan is not top
heavy and includes only union 
employees. 28 Score one for collec
tively bargained plans. 

Outside that limited exception, 
though, the plan does need some top
heavy language. In the case where 
an employer does not have both a 

Feature 
Articles 

Just added to 
the Code in 
1982, the top
heavy rules 
were 
emasculated by 
the Tax Reform 
Act of 1986, 
which 
accelerated 
vesting 
requirements 
and added a 
compensation 
cap fora// 
plans. 

15 



Feature 
Articles 

The testing 
methodology is 
lengthy and 
involves 
numerous 
complex 
definitions that 
are set forth in 
the regulations. 

16 

defined benefit plan and a defined 
contribution plan, or at least where 
no one employee participates in both 
types of plans, the regulations list 
three mandatory provisions: (1) one 
describing how to determine whether 
the plan is top-heavy; (2) another 
specifying the top-heavy vesting 
schedule and minimum contribution 
or benefit if the plan becomes top
heavy; and (3) a final one that deals 
with anti-cutback issues when a plan 
ceases to be top-heavy.29 

With regard to the first mandatory 
provision described above, the regula
tions state five elements that must be 
included in the plan. 30 Two of these, 
the key employee determination 
process and top-heavy ratio computa
tion, may be incorporated by refer
ence to the applicable Code sections. 

If one or more employees can 
participate in both a defined benefit 
plan and a defined contribution plan 
of the employer, the situation is a 
little worse. In this eventuality, the 
plan also must specify the procedure 
for determining super top-heaviness 
and application of the adjusted Sec
tion 415 limitations.31 Also, although 
the regulations are not specific on 
this, the plan should specifY whether 
the top-heavy minimum will be 
provided to employees under the 
defined contribution or defined ben
efit plan. 

Minimum Distribution Rules: 
The rules in Code Section 401(a)(9) 
changed so many times in the 1980's 
that plan drafters had to upgrade 
their computer memories just to keep 
track of them. Since then, the dust 
has settled somewhat, but the IRS 
still has not seen fit to finalize the 
minimum distribution regulations 
that were proposed in 1987.32 That 
leaves the door open to further 
changes in these complicated rules 
that span a near record breaking 46 
pages. 

After flip flopping the legislative 
requirements for plan distributions so 
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many times in the 1980's, even Con
gress apparently was embarrassed. 
In a rare display of practicality, the 
Senators and Representatives agreed 
to a provision in the Tax Reform Act 
of 1986 that specifically allowed the 
Code Section 401(a)(9) rules to be 
incorporated by reference.33 However, 
the grant of relief was not without 
reservation. The Act provided that 
incorporation of the minimum distri
bution rules by reference was accept
able only to the extent not provided 
otherwise by regulations prescribed 
by the Secretary of the Treasury. 

Surprisingly, there is nothing in 
the proposed rules requiring any 
specific plan language. Thus, pend
ing issuance of final regulations, it 
appears that a one sentence plan 
reference to the Code Section 
401(a)(9) minimum distribution rules 
should be sufficient for plan 
qualification. 

However, if you are fascinated by 
tax planning for retirement distribu
tions, then you may want to consider 
adding some plan language. For 
example, in the absence of a specific 
plan provision, the proposed regula
tions assume that a plan participant's 
age will be recalculated annually for 
purposes of determining minimum 
annual distributions. Such an 
assumption may be contrary to good 
tax planning for the participants. 

ADP and ACP Tests: These are 
the rules that test elective salary 
deferrals under Code Section 401(k) 
and employee after-tax contributions 
or employer matching contributions 
under Section 401(m) for prohibited 
discrimination. 34 The testing method
ology is lengthy and involves numer
ous complex definitions that are set 
forth in the regulations. Anyone who 
is responsible for running the tests 
must be intimately familiar with not 
only the regulations but also a series 
of IRS rulings and announcements 
that detail precisely how the tests 
work. So, given that one cannot run 
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the tests without reading all the 
rules, does it make any sense to 
paraphrase them in the plan docu
ment? 

The obvious answer is no, and 
surprisingly, the regulations seem to 
agree. Specific provisions in the 
regulations under both Code Sections 
401(k) and 401(m) state that the 
testing rules in the Code and the 
regulations may be incorporated by 
reference in the plan document.35 

Thus, a plan should be able to satisfy 
the ACP and ADP language require
ments with a specific sentence. Note, 
however, that this ability to incorpo
rate by reference does not extend to 
other requirements of Code Sections 
401(k) and 401(m). For example, the 
plan must specifically provide for full 
and immediate vesting of 401(k) 
elective deferrals, as provided by 
Code Section 401(k)(2)(B), and must 
satisfy the other substantive require
ments in these Code Sections. 36 

Note finally that the inflation 
adjusted $7,000 limit on annual 
elective deferrals, first imposed by the 
Tax Reform Act of 1986 and con
tained in Code Section 402(g), also 
may be incorporated by reference in a 
plan document. Ability to simply 
reference this limitation was clarified 
and specifically permitted by the 
Technical and Miscellaneous Revenue 
Act of 1988.37 

Limitations on Contributions 
and Benefits: The Code Section 415 
limitations on contributions and 
benefits are fairly easy to state but 
often hard to apply. Anyone who ever 
has done the combined limits test for 
a long service employee who has 
participated in both a defined contri
bution and defined benefit plan 
knows that the calculations present 
an arduous task. 

The Section 415 regulations span 
nearly 50 pages.38 Surprisingly, 
however, they contain a fairly gener
ous provision stating that no specific 
plan provision is required, as long as 

the plan provisions preclude the 
possibility that the limits will be 
exceeded.39 What does that mean? In 
the absence of any more specific 
directive in the regulations, it would 
seem that the following plan lan
guage would be sufficient: 

In no event may plan benefits 
(or contributions) exceed the 
limitations imposed by Code 
Section 415. 

A minor provision of the Tax Re
form Act of 1986 confirms that this 
should be enough, absent other 
requirements contained in the regula
tions.40 

The regulations do, in fact, suggest 
that something more may be re
quired. In particular, they state that 
employer discretion must be pre
cludedY For example, where employ
ees participate in more than one plan, 
the plan documents must specify 
under which plan adjustments will be 
made if needed to keep an employee 
within the limits. The regulations 
also reference the definitely deter
minable benefit requirement for 
pension plans, but again, this seems 
to be just another admonition that 
there can be no employer discretion in 
application of the Section 415 limita
tions.42 

The regulations are silent on 
whether the plan must specifically 
define "compensation" for purposes of 
applying the Section 415limitations. 
One thing would seem obvious, how
ever; if a plan chooses to apply one of 
the alternative definitions of compen
sation permitted by the regulations, 
then the plan must state that election 
at a minimum. There should be no 
need to restate the definition, though, 
as long as the regulation section 
containing the alternative definition 
is cross-referenced in the plan. 

Leased Employee Rules: In an . 
effort to curb perceived circumvention 
of plan coverage requirements by 
employers who leased needed services 
rather than actually hiring employ-
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ees, Congress added Code Section 
414(n) in 1982.43 Sixteen pages of 
regulations were proposed in 1987 to 
cover the subject. 44 

Code Section 401(a) does not men
tion the employee leasing rules in 
Code Section 414(n) among the list of 
plan provisions required for qualifica
tion. Similarly, Code Section 414(n) 
itself states only operative rules and 
contains no mandate of plan 
language. On the other hand, the 
LRMs contain a detailed definition of 
"leased employee," and plans fre
quently contain a host of provisions 
dealing with leased employees. 

So, are lengthy plan provisions 
necessary? In particular, are such 
provisions needed where the em
ployer has not and does not use the 
services of leased employees? The 
proposed regulations respond to these 
questions. The rules state that a 
qualified plan must specifically 
provide how leased employees will be 
treated under the plan, and that the 
plan must do so whether or not the 
employer actually utilizes the ser
vices of any leased employees.45 

However, the plan need not go into 
more detail unless the plan in fact 
covers leased employees. Because 
most plans do exclude leased employ
ees, a plan provision stating simply 
that leased employees as defined in 
Code Section 414(n) are excluded 
from participation in the plan should 
be sufficient in most cases. The 
employer needs to be reminded, 
though, that any such employees who 
are excluded must be counted in 
testing the plan against the Code's 
minimum participation and coverage 
requirements. 

If, on the other hand, the 
employer's intention is to include 
leased employees in the plan, then 
further plan language will be needed. 
For example, the plan will need to 
specify how a leased employee who is 
covered under a safe harbor plan of 
the leasing organization will be 
treated under the recipient 
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employer's plan.46 

Conclusion 
Retirement plans intended to be 
qualified under Code Section 401(a) 
are subject to a myriad of rules span
ning thousands of pages of legislation 
and regulations. The common prac
tice of plan drafters has been to 
restate many of these rules in plan 
documents. The IRS has fueled this 
trend by having a general policy 
against incorporation by reference. 
However, there are a number of 
exceptions in the law and regulations 
that allow a plan to satisfy qualifica
tion requirements by a mere refer
ence to the applicable Code or 
regulation section. Unless plan 
language is needed to elect an op
tional provision or to clarify a rule's 
application to the particular 
employer's plan, plan drafters may 
want to take advantage of the incor
poration by reference exceptions to 
shorten plan documents. 

Final Caution 
This article attempts to cover only 
specific items that may be left out of a 
plan document without affecting plan 
qualification and which otherwise 
would take up multiple pages in the 
document. There are a number of 
plan provisions mandated by the 
Code and ERISA that require only 
modest space in the document and 
which, if omitted, can cause serious 
problems. For example, the drafter 
certainly will not want to forget 
including plan provisions covering 
the procedures for amending and 
terminating the plan.47 

David M. Rosenberger is a former 
editor of the Michigan Tax Lawyer, 
chairperson of the Taxation Section. 
and chairperson of the Employee 
Benef1ts Committee. For unknown 
reasons, he enjoys the ever chang111g 
landscape of employee benefits. 
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----------------------------ENDNOTES----------------------------

1. IRS Defined Contribution Listing of Required Modifications and Information Package (LRM}, Released 
March 1994; IRS Defined Benefit Listing of Required Modifications and Information Package, Released 
April1994. 

2. DOL Reg. §2530.200b-2. 
3. DOL Reg. §2530.200b-2(f}. 
4. DOL Reg. §2530.200b-2(a}. 

5. DOL Reg. §2530.200b-3(c}(1}. 
6. Treas. Reg. §1.411 (a}-6(a}. 

7. DOL Reg. §2530.200b-1. 
8. DOL Reg. §2530.202-2(b}. 

9. Treas. Reg. §1.414(s}-1 (b}(2}. 
10. Treas. Reg. §1.414(s}-1(c}. 

11. Treas. Reg. §1.401-1 (b}(1}(i}. 

12. Treas. Reg. §1.401-1 (b}(1}(ii}. 
13. IRC §401 (a}(17). 

14. However, to the extent that regulations when issued provide alternative means of allocating the 
compensation limit among family members, the plan may need to spell out the method selected. 

15. See f.n. 9. 

16. Treas. Reg. §1.401 (a}(17}-1 (e). 

17. Rev. Proc. 94-13, 1994-3 iRB 18. 
18. Treas. Reg. §1.401-4 effective prior to 1987. 

19. IRC §414(q} added by P.L. 99-514, §1114(a}. 

20. Treas. Reg. §1.414(q}~1T. 

21. Treas. Reg. §1.414(q}-1T(b}(4). 
22. IRC §401 (a}(11)(B)(ii}. 

23. IRC §401 (a}(11}(B}. 

24. Treas. Reg. §1.401 (a}-20 Q&A-42. 
25. Treas. Reg. §1.417(e}-1(d}(3}. 
26. Treas. Reg. §1.416-1. 

27. Treas. Reg. §1.416-1 T-36(a}. 
28. Treas. Reg. §1.416-1 T-38. 

29. Treas. Reg. §1.416-1 T-36(a). 

30. Treas. Reg. §1.416-1 T-36(b). 

31. Treas. Reg. §1.416-1 T-37. 
32. Prop. Treas. Reg. §§1.401 (a}(9}-1 and 2. 

33. P.L. 99-514, §1121 (d)(5}. 

34. Treas. Reg. §§1.401 (k)-1 and 1.401 (m}-1. 

35. Treas. Reg. §§1.401 (k)-1 (b}(2)(iii) and 1.401 (m}-1 (b)(2}. 

36. Treas. Reg. §§1.401 (k}-1 and 1.401 (m}-1. 

37. P.L.100-647, §1011(c}(10}. 

38. Treas. Reg. §§1.415-1 to 10. 

39. Treas. Reg. §1.415-1(d)(1}. 
40. P.L. 99-514, §1106(h). 

41. See f.n. 39. 
42. Treas. Reg. §§1.415-1(d}(1) and (2}. 

43. P.L. 97-248, §248(a}. 

44. Prop. Treas. Reg. §§1.414(n)-1 and 2. 

45~ Prop. Treas. Reg. §1.414(n}-2(a}(1}(iii). 

4&: Prop. Treas. Reg. §1.414(n}-2(a}(1}(ii}. 
47,:See Schoonejorigenv. Curtiss Wright Corporation, 18 F3d 1034 (3rd Cir 1994). 
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It is imperative 
to submit as 
compelling a 
case as possi
ble at the claim 
level because 
the claim is a 
one-shot 
opportunity. 
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Administrative Remedies for Federal Taxes 
By: Elizabeth Patino, Esq. 

In addition to being expected to 
understand the Internal Revenue 
Code, tax practitioners are expected 
to understand the myriad procedures 
for dealing with the IRS. This can be 
a very difficult task. Knowing these 
procedures can make a huge differ
ence in the effectiveness of the tax 
practitioner. A practitioner who 
understands how the structure works 
and what things are possible adminis
tratively is of tremendous value to a 
client because of the time savings and 
the results that are available without 
the cost of litigation. This article is 
intended to provide a guide to some of 
the basic administrative tools. 

The two most important adminis
trative remedies are the administra
tive claim and the offer in compro
mise. An administrative claim (or 
refund claim, Form 843) is used to file 
for a refund of any type of tax except 
income taxes. (To file for a refund of 
income taxes, use Form 1040X). The 
claim covers a variety of situations
most commonly the claim for refund 
and abatement of a §6672 penalty.1 

This claim requires the payment of 
withholding for one employee for one 
quarter.2 The Internal Revenue 
Service will treat a payment of 
$200.00 as satisfying this require
ment. 

A Special Procedures Advisor 
reviews the claim for refund and 
abatement of a §6672 penalty. The 
advisor will normally review the 
original file that established the 
assessment and compare the informa
tion in the claim with the information 
in the file. Claims most likely to 
succeed at this level are those that 
raise new information or explain the 
claimant's conduct in such a way as to 
negate responsibility or wilfulness. 
Claims that "point the finger" at 
someone else are unlikely to succeed 

because of the joint and several 
liability of persons responsible under 
§6672.3 The advisor may refer the 
case back to the revenue officer for 
further development in certain situa
tions such as where the claimant did 
not complete Form 4180, (Report of 
Interview Held with Persons Relative 
to Recommendation of 100-Percent 
Penalty Assessments). The advisor 
may also submit the case to Appeals 
where fairness dictates this action. 
An example of such a situation is 
where the original appeal rights were 
not exercised due to circumstances 
beyond the claimant's control. 

If the Internal Revenue Service 
rejects the claim, the claimant has 
two years from the date of rejection to 
file a refund litigation suit in District 
Court or the Claims Court. 4 If the 
Internal Revenue Service does not 
respond to a claim within six months, 
the claimant may file suit. ( · 

There are times when filing the 
claim is a mere formality, ajurisdic
tional prerequisite to suit. But often, 
the claims process can be a meaning-
ful way of absolving the claimant 
from liability. It is therefore impera
tive to submit as compelling a case as 
possible at the claim level because the 
claim is a one-shot opportunity. It is 
also a paper exercise where the 
claimant is unlikely to have a per-
sonal hearing before the advisor. 
Since the claim process does not 
jeopardize a possible suit through 
admissions, it is wise to present as 
complete a picture as possible. Often, 
the IRS file contains third-party 
statements that point the finger at 
your client. It can be difficult to 
overcome this evidence. Filing a 
Freedom of Information Act request 
to discover information in the file 
may be a good idea, but keep in mind 
that the IRS can, indeed must, re-
move information that would identify 
third party informants or information ( 
of other responsible persons. 5 
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6672 Liabilities taxpayer will appeal or file a Tax 
Even if the claimant is unsuccessful Court petition if he doubts the merit 
with his claim, he may still file an of the liability. If the taxpayer pro~ 
offer in compromise based upon doubt ceeded to appeals after the original 
as to liability.6 The offer is a useful audit, the offer will be handled by 
tool in situations where it is unclear appeals without being heard at the 

The usual at what point the claimant knew of examination level. Usually, offers are 
the liability (the wilfulness element). successful only if the taxpayer did not procedure for 
Also, it can help in those situations get a review of his case originally. In requesting a 
where the corporate decision-making such situations, the Examination re-open audit is 
structure is unclear, such as where Division will usually grant a re-open to submit a 
the claimant had paid all the bills but audit and ask that the taxpayer correct return at the instruction of a person in withdraw the offer. There are, of 
higher authority. In recent years, the course, some unique situations where to the assigned 
offer program has been greatly the offer is a good tool for solving an revenue officer 
expanded and there is a far greater unusual problem. along with the 
willingness within the IRS to solve supporting 
problems through negotiation. Re-open audits documentation 

Doubt as to liability offers are Re-open audits are another adminis- for items handled in the Collection Division, trative tool. Most often, the re-open 
either by a revenue officer, an offer audit is granted where the tax return claimed on 
specialist or a Special Procedures was prepared under the substitute for the return. 
Advisor. If there was a prior claim, return procedures of Section 6020.7 If 

~-
the offer will most likely be handled the taxpayer does not file a tax re-
by the advisor who handled the claim turn, the Service is empowered to file 
to avoid duplicative efforts. That one for him. The taxpayer has an 
advisor can probably give the tax- opportunity to protest the assess-
payer a good idea of what an accept- ment. Sometimes a severe personal 
able offer amount might be so that problem such as illness or divorce 
the offer is not an exercise in futility. causes the taxpayer to neglect filing 
Of course, final acceptance requires and then protesting the IRS assess-
the approval of higher management ment. Once the taxpayer returns to 
and District Counsel. The case must health, he finds himself faced with a 
truly be a compromise-there must bill (often for several years of returns) 
be doubt as to liability on both sides. which is too steep to pay. In such a 
A few cases submitted as offers have case, the Examination Division may 
resulted in full abatements because, grant a re-open audit. The usual 
upon review, the IRS determined that procedure for requesting a re-open 
the taxpayer was not a responsible audit is to submit a correct return to 
person. the assigned revenue officer along 

with the supporting documentation 
Doubt as to liability offers - for items claimed on the return. The 
other taxes revenue officer then schedules an 
Doubt as to liability offers may also appointment with a tax auditor or 
be submitted for other types of tax revenue agent to review the items 
liabilities, such as income tax. These, and make a final report. 
however, are handled by the Exami-
nation Division. Examination Divi- Doubt as to collectibility offers 
sion offers are far less common than Taxpayers who cannot pay the IRS 

e collection offers because of the com- bill also have another option-the 
prehensive scheme for appealing offer in compromise based upon doubt 

21 determinations prior to assessment. as to collectibility. In recent years 



Feature 
Articles Michigan Tax Lawyer-2nd Quarter 1994 

~~~~~~~~~~~~~~~~~~~~~c~>: 

In order to 
qualify for an 
offer, the 
taxpayer must 
demonstrate 
that there is 
doubt that the 
government 
will be able to 
collect the full 
tax liability 
(including 
penalty and 
interest) within 
the statutory 
period for 
collection, 
normally ten 
years. 
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there has been a broad expansion of 
this collection offer program and 
acceptance rates have increased 
significantly. In order to qualify for 
an offer, the taxpayer must 
demonstrate that there is doubt that 
the government will be able to collect 
the full tax liability (including 
penalty and interest) within the 
statutory period for collection, 
normally ten years. To make an offer 
the taxpayer submits a Form 656 
(Offer in Compromise) and a Form 
433 (Financ:ial Statement). Revenue 
officers investigate the taxpayer's 
financial condition, including assets 
and future earning potential, to 
arrive at a computation of Reasonable 
Collection Potential ("RCP"). If the 
offer exceeds the RCP, the revenue 
officer will recommend the offer for 
acceptance provided the taxpayer is 
"in compliance." This means that he 
has filed all returns and is current on 
all tax deposits and estimated 
payments due. After Special 
Procedures and District Counsel 
review the offer, a higher 
management official makes the final 
decision. If the offer is accepted, the 
taxpayer is notified by letter and 
must pay the offered amount plus 
interest from the date of the accep
tance letter within the terms speci
fied in the offer, usually thirty to 
sixty days from the notification letter. 

There are a few drawbacks to the 
offer. The offer itself is a contract. 
By submitting the offer for consider
ation, the taxpayer agrees to extend 
the statutory period for collection 
while the offer is under consideration, 
plus one year. In addition, the tax
payer waives refunds through the 
calendar year in which the offer is 
accepted and agrees to a five year 
future compliance period.8 If the 
taxpayer defaults, the tax liability is 
reinstated. 

If the taxpayer's offer is rejected, 
he may appeal. The appeal is heard 
by the office of the Regional Director 
of Appeals. The taxpayer's basis for 

appeal should normally be that the · 
RCP computation is incorrect. If the 
appeals officer finds that the Collec'
tion Division's computation of RCP is 
correct then the appeals officer must 
require an offer amount at least equal 
to that RCP. The taxpayer then has 
the option of offering that amount, 
withdrawing the offer or facing rejec
tion by appeals. There is no further 
remedy other than submitting an
other offer because a taxpayer cannot 
compel the IRS to accept an offer. It 
is also to the taxpayer's advantage to 
withdraw an offer as soon as it be
comes clear that the offer is unaccept
able. Withdrawing an offer starts the 
collection statute running again. If 
the taxpayer waits for rejection, he is 
simply adding time to the collection 
statute. 

Offers in settlement 
If the taxpayer had a tax liability 
reduced to a judgment by the Justice 
Department, then the taxpayer must ( , · 
first reach a settlement with the 
Justice Department before the 
taxpayer's other liabilities may·be 
compromised. The Justice Depart-
ment-Tax Division has a procedure 
similar to the offer in compromise 
procedure described above. The 
taxpayer submits the same forms 
(656 & 433) and his financial condi-
tion is investigated by a revenue 
officer on behalf of the Department of 
Justice. However, the approval 
process is different.9 

Claims by third parties 
There are several situations where a 
third party may seek administrative 
relief from the IRS for action taken 
against a taxpayer that has affected 
that third party. The two most 
common situations are the claim for 
wrongful levy and the administrative 
appeal of liens. 

A claim for wrongful levy may be . 
filed when the IRS has received . 
monies that appear to belong to the ( 
taxpayer, but actually belong to a 
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third party. For example, the IRS 
may levy on an account receivable of 
the taxpayer and receive money that 
is subject to a prior perfected security 
interest of another creditor. Upon a 
showing that the other creditor enjoys 
priority, the IRS will refund the 
money to that creditor. Another 
common situation is where the IRS 
levies on a bank account with mul
tiple owners. For example, the 
taxpayer's mother places his name on 
the account for survivorship pur
poses. Upon a showing that the 
monies in the account did in fact 
belong to the taxpayer's mother, the 
money would be refunded to her. 

A claim for wrongful levy must be 
filed within nine months of the date 
of the levy.10 Alternatively, the third 
party may file suit for wrongfullevy.11 

There are four instances where the 
taxpayer may file an administrative 
appeal of a lien. These are: if the tax 
liability was paid before the lien was 
filed; if the automatic stay in bank
ruptcy was in effect at the time the 
lien was filed; if the statute for collec
tion of the tax expired before the lien 
was filed or if the deficiency proce
dures of Section 6213 were not fol-

lowed. In these situations, the tax
payer may obtain a release of the tax 
lien which indicates that the filing 
was erroneous. Third parties may 
also appeal nominee, transferee or · 
alter-ego liens filed against them or 
their property. Although the IRS has 
an excellent track record of winning 
litigation in nominee and alter-ego 
situations, 12 it is frequently possible 
to reach settlement and obtain dis
charges of liens when the IRS re
ceives its interest in the disputed 
property. 

Conclusion 
Administrative remedies often pro
vide a vehicle to reach a fair settle
ment on particular IRS issues. These 
remedies are most effective when the 
practitioner is aware of both the IRS' 
procedures and the IRS limitations on 
the authority to resolve matters by 
means of those procedures. 

Elizabeth Patino is the Chief, Advisory 
Unit of the Special Procedures Branch 
of the Internal Revenue Service. She 
is a graduate of the University of 
Virginina (B.A., with distinction, 1981) 
and the Detroit College of Law (J.D., 
Magna Cum Laude, 1993). 

---------------------------- ENDNOTES -----------------------------
1. This assessment represents the unpaid trust fund portion of employment taxes withheld from employees' 

paychecks but not paid over to the government. Individuals who were responsible for remitting these 
monies may be held liable. See Internal Revenue Code Section 6672. 

2. See Internal Revenue Manual 5549.1 ; Boynton v United States, 77-2 USTC '119703, 566 F2d 50 (9th Cir 
1977); Spivakv United States, 67-1 USTC '119158, 370 F2d 612 (2d Cir 1967), ~ ~. 387 US 908 
(1967) 

3. It is possible, however, to apportion liability by means of a closing agreement. The parties must agree to 
pay the full amount of trust-fund liability and execute written documents to bar filing claims for refund. 

4. Internal Revenue Code Section 6532; 28 U.S.C. 1346(a)(1), 1491 (a)(1). 
5. See Internal Revenue Code Section 6103. 
6. Internal Revenue Code Section 7122. 
7. See Internal Revenue Code Section 6020. 
8. See Form 656 for the contractual provisions of the Offer ih Compromise. 
9. See Internal Revenue Code Section 7122(a). The IRS has jurisdiction over liabilities prior to referral to the 

Department of Justice. The Attorney General's delegate (normally, the Section Chief for the geographic 
region handling the case) has authority over liabilities that have been referred to the Department of Justice. 

10. See Internal Revenue Code Section 6532(c)(2). 
11. See Internal Revenue Code Section 7426(a)(1). 
12. See, for example, Symington, Inc. v United States, 89-1 USTC '119131 (ED Mich 1988). 
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Recent 
Cases 

Refunds Under the 
Revenue Act -When 
Interest Starts to Accrue 

Lindsay Anderson Sagar Trust v 
Dep't of Treasury, 204 Mich App 
128· NW2d (3/8/94) ,__ --
The trustee for the Lindsay Anderson 
Sagar Trust requested a refun~ of 
Michigan income taxes overpaid by 
letter dated May 18, 1989. The 
Michigan Department of Treasury 
requested that the trustee provide it 
with additional information to enable 
it to validate the refund claim, and 
the trustee complied on November 14, 
1990. Thereafter, the Department of 
Treasury agreed to pay the trust the 
refund it had requested, but stated 
that it would pay interest from forty
five days after the date on which the 
trustee supplied the additional infor
mation. The trustee brought suit in 
the Court of Claims, contending that 
the Department failed to pay interest 
in accordance with MCL 205.30(3); 
MSA 7.657(30)(3), which states that 
interest "shall be added to the refund 
commencing 45 days after the claim 
is filed." The Court of Claims granted 
the Department's Motion for Sum
mary Disposition, and the trust 
appealed to the Court of Appeals. 

The Court of Appeals reversed the 
determination of the Court of Claims 
and held that interest on the refund 
began to accrue forty-five days after 
May 18, 1989 (note that it is not clear 
from the Court's ruling whether May 
18th simply was the date of the 
written refund request, whether it 
was the postmark date of the request, 
or whether it was the date the De
partment received the refund re
quest). The Court determined that a 
Revenue Administrative Bulletin that 
had been issued by the Department 
and upon which the Department had 
relied (RAB 89-36), which states that 
interest will not be payable until 45 

days after the Department is 
equipped with inform~tion suffi~i~nt 
to enable it to determme the vahd1ty 
of the refund claim, is inconsistent 
with the plain language of MCL 
205.30(3); MSA 7.657(30)(3), and does 
not provide an appropriate founda-
tion for the Department's position. In 
the Court's words, "a claim is filed as 
of the time defendant receives ad-
equate notice of the claim." 

Use Tax- Complete 
Auto Test Applies to 
Aircraft Operating in 
Interstate Commerce 

Kellogg Co v Dep't of Treasury, __ 
Mich App _; _ NW2d _ (4/5/ 
94) 

In this case, the Court of Appeals, in 
a published per curiam opinion, 1 · 
affirmed the Court of Claims' grant of \. 
summary disposition in favor of 
Defendant, holding that use tax was 
properly assessed w~th re~p~ct to two 
aircraft purchased b~ Plamtlff out-
side of Michigan, pl ced in the stream 
of commerce, and th n brought into 
Michigan. The Court, rejecting 
Plaintiffs assertion that the "taxable 
moment" test prevailed in Michigan 
and governed the situation, ruled 
that the test to be applied in deter
mining whether the imposition of a 
tax with respect to a transaction 
involving an instrumentality of 
interstate commerce offends the 
Commerce Clause is that set forth in 
Complete Auto Transit, Inc v Brady, 
430 US 274; 97: S Ct 1076; 51 LEd 2d 
326 (1977). Looking to the four well
known elements of the Complete Auto 
test the Court concluded that regis
tration and hangaring of the aircraft 
in Michigan evidenced "an identifi-
able exchange of services within 
Michigan borders" and thus satisfied ( __ 
the substantial nexus requirement. ._ 
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The Court next found that the tax is 
fairly apportioned, that there is no 
discrimination against interstate 
commerce ''because the use and sales 
tax rates are equal in this state", and 
that the use tax imposed is "fairly 
related to the benefits provided by the 
state (such as fire and police protec
tion and access roads). Finally, the 
Court rejected Plaintiffs claim that 
the tax as imposed on its two aircraft 
impermissibly discriminates against 
Plaintiff in violation of state and 
federal equal protection guarantees. 

Single Business Tax
Payment of Severance 
Tax Preempts Applica
tion of Single Business 
Tax on Royalty Income 

Cowen v Dep't of Treasury, __ Mich 
App _; _ NW2d _ (1994) 

Petitioner, an individual oil producer, 
paid Michigan severance tax on his 
royalty interests, and also filed Michi
gan single business tax returns and 
paid such tax with respect to the 
same interests. Mter receiving 
assessments from the Department of 
Treasury indicating its intent to 
assess him for penalty and interest 
for underpayment of estimated single 
business tax and for the late filing of 
one return, Petitioner requested a 
refund of all amounts paid in connec
tion with the single business tax 
returns he had filed. The assess
ments were affirmed after Informal 
Conference, and Petitioner appealed 
to the Michigan Tax Tribunal, which 
upheld the assessments, finding that 
the Severance Tax Act did not pre
empt application of the Single Busi
ness TaxAct to Petitioner's royalty 
interests. 

The Court of Appeals reversed, but 
expressly stated that it did so solely 

because it was required by Adminis
trative Order No. 1990-6, 426 Mich 
lxxxiv to follow the Court's earlier 
decision in Bauer v Dep't of Treasury, 
203 Mich App 97; _ NW2d _ 
(1993), in which the Court had ruled 
that the provision of the Severance 
Tax Act that states that "[t]he sever
ance tax herein provided for shall be 
in lieu of all other taxes, state or 
local, upon ... the values created" is 
clear and unambiguous and preempts 
application of the Michigan Income 
Tax Act to the same sums. Two of 
the three members of the Court of 
Appeals' panel in Cowen stated that 
they found ambiguity in the preemp
tion section of the Severance Tax Act, 
but that they were obligated to ad
here to Bauer, which found otherwise; 
the other panel member, in a concur
ring opinion, stated that he believed 
that Bauer had been correctly decided 
by the Court, and that the decision in 
Cowen was proper. 

Farmland and Open 
Space Preservation Act -
Special Assessments -
Storm Sewers Constitute 
"Nonfarm Drainage" 

Oesterle v City of Mason, __ Mich 
App _; _ NW2d _ (1994) 

Petitioners, owners of farmland in 
Mason that is registered under a 
farmland development rights agree
ment under the Farmland and Open 
Space Preservation Act, were as
sessed for certain improvements 
made by the City to a road abutting 
their farm property. Petitioners 
contested the propriety of the City's 
assessment insofar as it related to the 
installation of a storm sewer, con
tending that §9 of the applicable 
statute, which provides that a city 
"may not impose special assessments 
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for ... nonfarm drainage on land for per curiam of the Court of Appeals 
(~; 

which a development rights agree-
ment has been recorded," precluded The Michigan Department of 
imposition of the special assessment. Treasury issued a use tax assessment 
The Tax Tribunal upheld the right of to Michigan Automotive Research 
the City to exact the special assess- Corporation (MARCO) based upon its 
ment, reasoning that the Farmland determination that MARCO, in 
and Open Space Preservation Act testing engines owned by its custom-
does not exempt road improvements ers, was not engaged in industrial 
from special assessments, so that processing. Construing the language 
storm sewers being constructed as of the industrial processing provision 
part of a road improvement project intact after a 1970 amendment to the 
must also be subject to the levy. The Use Tax Act ·(the taxable period 
Court of Appeals reversed on grounds involved extended from March 1, 
that "[t]here is nothing in the Act to 1981 through December 31, 1983), 
suggest that nonfarm drainage is not the Michigan Tax Tribunal canceled 
exempt when it is installed contempo- the assessment, concluding that 
raneously with, or as part of the same MARCO's testing services constituted 
project as road improvements." industrial processing, and further 

stating that the imposition of the tax 
upon taxpayers like MARCO while 

Industrial Facilities exempting manufacturers engaged in 

Exemption - Standing identical activities from tax, violated 
equal protection guarantees. The 

to Contest Revocation of Court of Appeals reversed. The 
( Exemption Certificates majority of the panel, relying on the 

Court's earlier decision in Beckman 

Herman Brodsky Enterprises, Inc et 
Production Services, Inc v Dep't of 
Treasury, 202 Mich App 342; 

al v Michigan State Tax Commission, NW2d (1993), found that 
_ Mich App _; _ Mich - -"MARCO's testing services did not 
(1994) --

transform, alter or modify the prop-

In this case, two lessees of 
erty tested so as to place it in a differ-
ent form, composition or character," 

Petitioner's premises contested the and did not constitute industrial 
revocation of industrial facilities processing; a lone panel member 
exemption certificates held by other concurred that Beckman is controlling 
entities before the State Tax Commis- relative to the availability of an 
sion and sought a transfer of the exemption for services essential to 
exemption certificates to them. The industrial processing, as well as with 
Court of Appeals in affirmance of the respect to MARCO's equal protection 
STC determined that the lessees were claim, but dissented because she 
not "aggrieved parties" and had no found that the engines tested had 
automatic right to have an exemption been altered in the process performed 
certificate reassigned to them. by MARCO. 

Use Tax - Industrial 
Processing 

Michigan Automotive Research Corp v 
( 26 Dep't of Treasury, COA Docket No. 

137368 (2/14/94); unpublished opinion 
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Newly Issued Administative Bulletins 

RAB 94-6: "Interest Rate" 

RAB 94-7: "Use Tax to be Applied 
to Leases Spanning the 
May 1, 1994 Rate 
Increase from 4% to 6%" 

CORRECTION TO RAB 94-4: 

Previously, the bulletin contained the 
term "leaded" regular gasoline in the 
sixth and seventh lines of the bulle
tin. This has been corrected to read 
"unleaded" which is consistent with 
the statute. Please discard the previ
ous bulletin containing the incorrect 
term. 
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Limited Liability Company Report 
Editors: Philip P. Whynott and 

William D. Bagley 
P .0. Box 1436 
Cheyenne, WY 82003 
1-800-682-7318 or 
1-800-282-4552 

Published: Six Times Yearly 
Rates: $250/yr., $400 2/yrs., 

$550 3/yrs. 

As we go to press, the drafters of 
the Michigan Limited Liability Act 
are revising certain provisions of the 
Act to address certain concerns raised 
by the Internal Revenue Service. In 
light of the fact that many of you 
(including this reviewer) are already 
setting up limited liability companies 
and drafting operating agreements, 
this newsletter/portfolio offers all 
those practitioners who utilize the 
LLC alternative as part of their 
business planning and estate plan
ning practice an excellent source of 
information on this area. 

Specifically, each issue contains 
two or three timely articles written by 
lawyers, CP As and business planners 
from across the country on timely 
subjects and issues concerning LLCs, 
such as the following: 

(1) U.S. Tax Treatment of Foreign 
Investors and Capital in LLCs; 

(2) Benefits of Limited Liability 
Companies for Immigration 
Purposes; 

(3) Use ofLLCs in Estate and 
Family Wealth Planning; 

(4) Limits of Limited Liability: 
CERCLA and LLCs. 
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Additionally, each issue contains 
updates on the status of each State's 
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LLC Private Letter Ruling as well as 
addressing the specific requirements 
which need to be met as to the four 
factors (limited liability, continuity of 
life, free transferability and central-
ized management). For those practi
tioners who have clients involved in a 
multi-state business, this IRS update 
feature is as indispensable as it is 
time-saving (we all know how difficult 
it is dealing and communicating with 
other State governmental units) in 
analyzing whether a LLC should be 
used in certain States. 

Lastly, the two editors offer a LLC 
"Hotline" pursuant to which the 
Editors attempt to answer any and all 
questions, queries, concerns and 
apprehensions from the praCtitioners 
as to limited liability companies. 
This reviewer has utilized the "LLC 
Hotline" and is quite impressed with 
the Editors' depth of knowledge of 
limited liability companies in general ( 
as well as their understanding of each 
State's LLC Act. 

In short, this newsletter offers the 
practitioner an opportunity to follow 
the growth and evolution of this new 
player in the business and estate 
planning arena. 

Cyrus R. Kashef is an associate in the 
Farmington Hills firm of Couzens, Lansky, 
Fealk, Ellis, Roeder & Lazar, P.C., where 
he specializes in state and local tax law, 
tax litigation, and business mergers and 
acquisitions. He is a member of the State 
Bar of Michigan. Mr. Kashef received his 
J.D. degree from the University of Detroit, 
and his LL.M. in taxation from Boston 
University. 
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The end of a tradition of storytelling 
By: Jennifer M. Crawford, Esq. 

When I was hired as a new associ
ate, I understood that part of.my 
responsibilities would be to prepare 
tax returns. This included personal 
income tax, fiduciary, estate and gift 
tax returns. As I approached my first 
tax season, I was frightened by sto
ries about the way attorneys and 
accountants "used to prepare re
turns". The horror stories ofhand
written drafts, miles of calculator 
tape, final versions of returns typed 
on a typewriter and preparing a 
completely new return anytime there 
was an error were plentiful. "But," 
they said, "you have it so much easier 
with all of these computer programs." 
How right they were! 

My most recent experience with a 
computer generated return was in the 
preparation of my first Form 709 
Federal Gift Tax Return. Our office 
uses the 4.1 version of the Federal 
Gift Tax Returns Calculation and 
Preparation program ("FGT") by 
Shepard's McGraw Hill. The pro
gram was written by Mark R. Gillett 
and Elizabeth G. Gillett who also 
authored a Federal Estate Tax Calcu
lation program. Because the program 
is menu-driven, it is very easy to use. 
Revisions are simple and quick. 

There are two ways to initialize a 
tax file. First, you can transfer the 
information from the donor's previous 
return or the spouse's current return 
if the FGT program was used. The 
alternative is to enter the data 
through the main menu. This is 
made simple by the use of clear 
prompts. The main menu is divided 
into three groups: Edit, Reports and 
Utilities. Each of these groups is 
then further broken down into vari
ous divisions. 

The Edit group is used to initialize 
a file by manually entering the data 
and to edit a pre-existing file. The 

Edit group is separated into eight 
divisions. The first division is donor 
information. This requires input of 
the donor's name, address, social 
security number, citizenship, marital 
status and date of death, if any. The 
program always displays the active 
function keys at the bottom of each 
screen and briefly explains their use. 
Each screen also indicates whether 
there are more screens to follow in 
the division or if the current screen is 
the "LAST ENTRY" and you must 
leave the division. Both of these 
features make maneuvering through 
the return simple. 

The next two divisions request 
other basic information. Division two 
requests beneficiary information 
(name, address, relationship to donor 
and whether or not it is a qualified 
charity) and division three requests 
general and tax related information 
(IRS office location, preparer's name 
and address, prior gift tax returns 
filed and amount of unified credit 
used). 

The other five divisions in the Edit 
group concern the substance of the 
Form 709 Federal Gift Tax Return. 
Division four allows you to elect gift 
splitting. The highlight of the gift 
splitting election in this program is 
the "spousal gateway" feature (found 
in the Utilities group). This feature 
transfers, in a minimum number of 
keystrokes, all of the information 
from a donor's file into a file initial
ized for the gift tax return of the 
donor's spouse. In effect, you can 
prepare two gift tax returns, the 
donor's and the spouse's, by entering 
the information for only one return. 
Once the information is entered, 
further revising can be done through 
either return by performing a spousal 
gateway once the revisions are 
complete. A substantial amount of 
time is saved by this feature because 
there is no need for manual entry of 
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duplicative information. 
Divisions five, six and seven re

quest information necessary for 
Schedules A (computation of taxable 
gifts), B (gifts from prior periods) and 
C (computation of generation skip
ping tax). The last division in the 
editing group is called Net Gift Infor
mation. This division handles situa
tions in which the beneficiary is 
responsible for the payment of gift 
taxes as a condition of the transfer. 
The advantage of this last division is 
that there is no longer a need to 
calculate the gift tax liability and 
then recalculate it based on the value 
of the gift reduced by the tax. This is 
all done quickly and easily by the 
FGT program. 

The FGT program offers several 
printing and viewing options once the 
return information has been entered. 
Besides printing Form 709 and a 
summary of the tax calculation, FGT 
prints informational listings, marital 
deduction, charitable deduction, and 
annual exclusion reconciliations and 
a checklist of documents which 
should be attached to Form 709. 
These options can be found in the 
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group titled "Reports". 
All of the file information and 

calculations are stored on a hard 
drive or floppy disk and can be easily 
accessed for editing. Updates for the 
FGT program are sent out by 
Shepard's as necessary. 

I .recently used this program for the 
first time and found it to be e:xcellent 
on a relatively simple gift tax return. 

The drawback to programs such as 
Shepard's FGT program is that we 
will never have great stories about 
"the good old days" of tax preparation 
(burning the midnight oil with only 
our calculators and pencil sharpeners 
for company) to pass on to future 
generations of associates. Somehow, I 
think the species, "LaWYerus Taxus", 
will survive. 

Jennifer M. Crawford is an associate 
with Clark, Klein & Beaumont. She 
works in the Trusts & Estates, Tax and 
Benefits group. She graduated magna 
cum laude from the University of Toledo 
College of Law in 1992 and practiced in 
Chicago, Illinois before returning home 
to Michigan. She is a member of the 
American and Detroit Bar Associations. 
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