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SECTION COORDINATOR 

TAXATION SECTION 

STATE MICHIGAN 

June 1 , 1992 

Dear Taxation Section Members: 

This letter provides an update of several of our established 
programs and new activities. 

First, the Annua 1 Summer Tax Conference wi 11 be he 1 d on 
July 9-11, 1992 at the Grand Traverse Resort near Traverse 
City. The title of the Conference is 11 Tax Strategies for the 
•9os ... Conference Chairperson, Reg Nizol, has, together with 
our Professional Coordinator and Reg•s spouse, Karen Nizol, 
arranged for an impressive list of national speakers and 
otherwise organized an outstanding program of acti viti es. The 
Conference is described on the 1 ast printed page of this issue 
of the Michigan Tax Lawyer. 

Second, on Thursday, May 21, 1992 the Council met in Lansing 
for its regular spring business meeting. The meeting was 
followed by an annual dinner to which all past Chairpersons were 
invited. Former Chairpersons Ernie Getz, Arnold Lungershausen, 
Lee Murphy, Bob Pierce, Dave Rosenberger, Andy Savel, Ben 
Schwendener, John Seaman and Bi 11 Si kkenga attended and shared 
their thoughts and experiences with the Council. The 
interaction and dialogue was rewarding to all involved. 

Third, the Estates and Trusts Committee, principally through 
its Chairperson, George Gregory, has been active 1 y i nvo 1 ved in 
advising the Michigan Legislature with respect to important 
proposed and actua 1 changes to the Michigan inheritance tax. 
George has prepared a Speci a 1 Report for you with respect to 
these activities which appears elsewhere in this issue of the 
Michigan Tax Lawyer. 

Fourth, the State and Loca 1 Committee, pri nci pa lly through 
its Chairperson, Tom Hammerschmidt, has been actively involved 
in making nonpartisan recommendations with respect to proposed 
changes to the procedura 1 rules for the Michigan Tax Tribuna 1. 
Tom•s regular report in this issue of the Michigan Tax Lawyer, 
as Chairperson of the State and Local Committee, provides an 
update o~ this activity. 

Fifth, the Partnership Committee, pri nci pa lly through its 
Chairperson, Gary Schwarz, and its immediately preceding 
Chairperson, Rick Soble, have been actively involved in advising 
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the Michigan Legis 1 ature with respect to enacting 1 egis 1 ati on 
which would allow the organization of Limited Liability 
Companies in Michigan. 

Sixth, through the outstanding efforts of A 1 an Va 1 ade and 
our Professional Coordinator, Karen Nizol, the Membership 
Directory was recently sent to each of the members of the 
Taxation Section. The Directory includes the names, business 
addresses and te 1 ephone numbers of (i) the pri nci pa 1 tax 
representatives of the Interna 1 Revenue Service, United States 
Attorneys • Offices in Michigan, Michigan Department of Treasury 
and Michigan Attorney Genera 1• s Office, ( i i) the judges of the 
U.S. Tax Court, Michigan Tax Tribunal and other relevant courts 
and (iii) the members of the Taxation Section. 

Seventh, the Council has established a new Committee which 
will concentrate on International Tax Matters. The new 
Co-Chairpersons will soon be contacting all members of the 
Taxation Section with respect to your interest in participating 
in this new Committee. 

The Council is pursuing other activities, many of which are 
described on the following pages of this issue of the Michigan 
Tax Lawyer. If you have any interest in participating, please 
call Karen Nizol (313-953-0088) or me (313-256-7523). 

Best regards. 

Sincerely, 

~ook 
Cha1rperson 

RC/mes 

Bl743H 
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Report of the 4. Important Developments. 

Corporation Committee The Internal Revenue Service re-
cently released Revenue Procedure 

Michael A. lndenbaum, Chairperson 92-35, IRB 1992-18 changing its 
150 West Jefferson, Suite 2500 previous position and stating that it 
Detroit, Michigan 48226 will not take the position a limited 
(313)496-7679 partnership in certain conditions has 

1. Chairperson's Message. 
the corporate characteristic of"conti-
nuity oflife." 

Although the membership roster 
continues to grow, we are always 

Report of the Employee soliciting new members. If you or 
anyone you know is involved in issues Benefits Committee 
dealing with federal tax aspects of 
corporate taxation, please call or Janet G. Witkowski, Chairperson 
write me and I will include your One Woodward Avenue, Suite 2400 
name on our roster and hope that you Detroit, Ml 48226 
will attend our future meetings. (313) 961-8380 

2. Recent Activities. 1. Chairperson's Message. 
The most recent meeting of the Along with the notices for the Septem-
Corporation Committee was held on her meeting, I plan to mail a survey to 
Wednesday, February 26, 1992 at the members asking you to evaluate our 
offices ofKemp, Klein, Umphrey & program for this year and to make 
Endelman, P.C. in Troy, Michigan. suggestions for next year's agenda. G'· At that meeting, there was a discus- Please take a few minutes to answer I 

sion regarding the recently proposed the survey and help me plan a pro-
,J' 

Limited Liability Company Act, gram for the coming year which will 
which may form the basis for the be as useful and valuable to you as 
new Michigan legislation. possible. 

3. Future Schedule. 2. Recent Activities. 
The next meeting of the Corporation On May 4, 1992, the Committee met 
Committee will be held on Tuesday, at the Dearborn Inn. Four of our 
May 19, 1992 at 3:30p.m. at the members gave informative and excel-
offices ofKemp, Klein, Umphrey & lent presentations. JohnMcKendry, 
Endelman, P.C., located at 201 West Jr. described FASB 106: Accounting 
Big Beaver Road, Suite 600, Troy, for Retiree Fringe Benefits; Frances 
Michigan. This meeting will be a Paul Davis discussed current issues 
joint meeting of the Corporation concerning cafeteria plans; Sherril 
Committee, Partnership Committee Siebert presented a guide to preparing 
and the Committee on Federal Tax Form 5500; and Chris Rizik spoke 
Aspects of Real Estate Transactions. about current issues and recent cases 
Mr. Gary Schwarz will discuss the dealing with COBRA continuation 
recently proposed regulations under coverage. Thanks to all our speakers 
Code Sections 704 and 752. In addi- for making our 1992 annual "talent 
tion, it is anticipated that Richard show" a success! 
Soble will discuss his article which 
was published in the January 1992 3. Future Schedule. 
Journal of Taxation regarding self- The next meeting of the Committee 
employed health insurance tax issues. will be held at 2:00p.m. on Wednes- (•I day, September 16 in Lansing. This 

4 
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meeting will be held in conjunction 
with the State Bar Annual Meeting. 
Check your State Bar meeting mate
rials for the exact location. This 
meeting will feature Janna Skufca, 
Employee Plans Branch Chief for the 
Cincinnati Key District; Larry 
Burleson of the Detroit office of the 
IRS; and some of their colleagues who 
will update us on new developments. 
Our speakers would like us to help 
them structure their presentation by 
suggesting topics we would like to 
hear about, and they are encouraging 
us to provide them witlfwritten 
questions in advance. Please write or 
fax your suggestions and questions to 
me as soon as possible, and I will 
forward them. 

Report of the Estates 
& Trusts Committee 
George W. Gregory, Chairperson 
625 Purdy Street 
Birmingham, Ml 48009-1738 
(313) 646-4200 

1. Chairperson's Message. 
The Legislature did ;wrt enact the 
proposed replacement of the Michigan 
Inheritance Tax with a tax equal to 
the maximum Federal credit for state 
death taxes (the "pick up tax" pro
posal). It lost because of the Michigan 
Legislature's short term budget 
balancing concerns. (The final vote 
was 17-17 in the Senate, 45-51 in the 
House.) Instead, the Michigan Legis
lature, as part of a budget balancing 
plan, adopted a substitute for the pick 
up tax. The substitute bill requires 
inheritance tax payment 105 days 
after death. It imposes penalties for 
late payment and for late filing (it 
added a filing requirement as well). 
It has an offsetting credit. The Legis
lature believed the credit would offset 
the penalties and put one back in the 
same position as the prior law. Rea
sonable minds will differ about the 
impact of the penalties and credits. 

The Legislation did enact a "pick up" 
tax for "family businesses" and "farm
ers." 

The Legislature will not replace the 
inheritance tax with a "pick up" for all 
taxpayers until at least the fall of 
1992. The "pick up" tax probably will 
not be a legislative discussion item 
until1993. However, there is a 
chance of some further discussion in 
late 1992. 

See the Michigan Inheritance Tax 
Legislative Report in this issue for a 
report about the enacted legislation. 

2. Recent Activities. 
On May 14, 1992, David HQrvath 
(Michigan Inheritance Tax Examiner 
for Oakland County, former Acting 
Manager of Michigan Inheritance 
Taxes, and compiler of the Official 
Michigan Tax Guide, published by 
West Publishing) presented two 
Michigan Inheritance Tax topics at 
the committee meeting in Lansing. 

First, he discussed the Inheritance 
Tax Bill passed by both Houses on 
May 14, 1992. We distributed copies 
to all participants. Although the 
turnout was light, it was a useful 
meeting as it resulted in an open 
discussion about the new Michigan 
Inheritance Tax Bill. Contrary to 
radio reports, the legislature did not 
repeal the Michigan Inheritance Tax 
and replace it with a "pick up" tax. As 
explained in the Michigan Inheritance 
Tax Legislative Report, one could 
regard the exemption for "family 
business" transfers as subject to the 
"pick up" tax only. Misunderstand
ings of such reports may have contrib
uted to the low turnout. 

Second, he presented a rough first 
draft of the proposed Michigan Inher
itance Tax Return. We discussed the 
forms and made suggestions. All 
present then tried to use the forms in 
a fact setting prepared by David 
Horvath. Those present made many 
well founded observations based on 
their experience. 

Because of the low turnout we still 
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have twenty copies of the new Michi
gan Inheritance Tax Legislation and 
the first proposed Michigan Inherit
ance Tax forms. If you call or write 
requesting copies of either Gerri 
Spratt (or me) at my office, she will 
mail them to you. 

3. Future Schedule. 
The Committee meeting at this year's 
State Bar Convention will include a 
panel discussion. Robert B. Joslyn of 
Joslyn, Keydel, Wallace & Carney, 
Detroit, MI; Stephen W. Jones of 
Beier - Howlett, Bloomfield, Hills, MI; 
Dennis Mitzel of Berry, Moorman, 
King & Hudson, P.C., Detroit, Mi; 
and William Tetrick, Estate and Gift 
Tax Attorney, Internal Revenue 
Service, Detroit District, Detroit, MI 
will participate in the panel. They 
will discuss "A Planners Nightmare, 
Generation Skipping Tax: Where Are 
We Now?" They will discuss this 
developing topic at the offices of 
Foster, Swift, Collins & Smith, 313 
South Washington Square, Lansing 
Michigan. See the State Bar Conve~
tion issue of the Michigan Bar Jour
nal for more information. 

On September 22, 1992, Austin A. 
Kanter, CLU, ChFC, of American 
Benefits Group will present the 
income tax and other non-estate tax 
aspects of life insurance for estate 
planners. In addition to transfer for 
value rules and other income tax 
aspects of life insurance, he will 
address how to read and analyze a 
proposal for life insurance. 

Michigan Tax Lawyer-2nd Quarter 1992 

Report of the Partnership 
Committee 
Gary Schwarz 
211 West Fort Street, Fifteenth Floor 
Detroit, Ml 48226 
(313)965-9725 

1. Chairperson's Message. 
On February 26, 1992, the Partner
ship Committee, the Real Estate 
Section's Committee on Federal 
Income Tax Aspects of Real Estate 
Transactions and the Corporation 
Committee held a joint meeting to 
discuss the ABA proposed Limited 
Liability Company Act. The same 
committees met on May 19, 1992 to 
discuss recently issued fmal regula
tions under Code Sections 704(b) and 
752. In addition, the committees 
discussed self-employed health insur
ance issues. 

2. Future Schedule. 
The next Partnership Committee 
meeting will take place in the early 
Fall. Notices will be mailed regarding 
future meetings. 

3. Important Developments. 
The IRS recently issued a corrected 
text of the final Regulations dealing 
with allocations attributable to part
nership non-recourse liabilities (Sec
tion 704(b) allocations). 

The IRS will no longer take the 
position that a limited partnership 
has the corporate characteristic of 
continuity oflife if under local law 
and under the partnership agreement 
the bankruptcy or removal of a gen
eral partner of a limited partnership 
will cause a dissolution of the part
nership unless the remaining general 
partners or at least a majority in 
interest of all remaining partners 
agree to continue the partnership. 
Rev. Proc. 92-35, I.R.B. 1992-18. 

If\ I 
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Report of the Practice Collection Division. The Committee 

and Procedure is attempting to structure a meeting 
later in the Fall with representatives 

Committee from the District Director's Office and 

Thomas G. Mies, Chairperson 
from District Counsel's Office to 
provide a forum for dialogue and 

32900 Five Mile Road exchange with both of these offices of Suite 4 
Livonia, Ml 48154 the Internal Revenue Service. Hope-
Phone: (313) 421-5055 fully, this will become an annual 

event. 
1. Chairperson's Message. 
The Committee is making a concerted Report of the State and 
effort to increase its membElrship and Local Tax Committee to increase participation by members. 
In this regard, the Committee will Thomas D. Hammerschmidt, Jr., attempt to reach out to attorneys who Chairperson 
have practiced less than four years to 800 First National Building 
familiarize them with our Committee Detroit, Michigan 48226-3555 
and to invite them to partake in our (313)223-3500 
activities. 

1. Chairperson's Message. 
2. Recent Activities. The last meeting of the State and 
At the Committee's meeting on Local Tax Committee was held on 
April 23, 1992, the members dis- April21, 1992. We discussed recent - cussed the pending legislation con- tax law developments and heard a 
cerning the Michigan Tax Tribunal. presentation by Jim Novis on the 
The members also discussed the Preston decision and developments in 
apparent change in the Detroit the ERISA preemption challenge to 
District's outlook toward Offers in the SBT in the Thiokol case. The next 
Compromise. meeting will be held in conjunction 

with the State Bar annual meeting in 
3. Future Schedule. Lansing in September. Our committee 
A Committee meeting will be held on will meet at a location to be an-
June 25, 1992 at the offices of nounced at 2:00p.m. on September 
Couzens, Lansky, Fealk, Ellis and 16, 1992. We will hear a presentation 
Roeder, 33533 W. Twelve Mile Road, on recent state tax developments, as 
Suite 150, Farmington Hills, Michl- well as a presentation by a Depart-
gan. The meeting is scheduled to be ment of Treasury official on depart-
held from 3:00-5:00 p.m. A represen- mental policy changes and proposed 
tative of the Internal Revenue Service legislative amendments affecting 
will speak on current issues involving taxation in Michigan. 
estate and gift tax matters. The 
meeting in conjunction with the 2. Recent Developments. 
annual State Bar Convention will be The U.S. Supreme Court recently 
held on September 16, 1992 at the issued decisions in two tax cases of 
First of America Bank-Central, tremendous import to state and local 
101 South Washington Square, Lan- taxation. In Quill Corporation v. 
sing, Michigan 48933. Our speaker North Dakota, the Supreme Court 
will be William Bigby, Chief, Collec- invalidated a North Dakota use tax 
tion Division of the Internal Revenue imposed on Quill's mail order sales • Service, Detroit District, who will within the state. The Court aban-
speak on current developments in the doned the traditional notion that due 7 
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process protections required some 
physical presence of a taxpayer in a 
state. Rather, the Court held that an 
"economic presence" in a state, evi
denced by substantial advertising, 
solicitation or sales activity, would 
satisfy due process concerns. None
theless, the Court found that the 
North Dakota tax levy did not meet 
the commerce clause requirement of 
"substantial nexus" with a taxing 
state, as required by the four prong 
test enunciated in Complete Auto 
Transit v. Brady. 

In mid-June, the Supreme Court 
also announced its decision in Wrigley 
v. Wisconsin, a case addressing the 
extent to which certain business 
activities fall within the scope of 
protected or immune "solicitation" 
activities afforded under Public Law 
86-272. In Wrigley, the Supreme 
Court reversed the Wisconsin Su
preme Court in holding that Wrigley's 
activities within Wisconsin went 
beyond mere solicitation and those 
activities so closely related to solicita
tion so as to be similarly protected. 
The decision should be helpful to 
taxpayers and tax practitioners in 
attempting to structure multi-state 
business activities, by enunciating a 
more uniform nation-wide interpreta
tion of the PL 86-272 protections. 

Legislation had been proposed prior 
to the decision in Quill which would 
implement an "economic nexus" 
standard under Michigan's Sales and 
Use Taxes. And, of course, in Michi
gan we are still waiting for the Court 
of Appeals to address the more funda
mental question of whether the PL 
86-272 standards are applicable at all 
to the Single Business Tax. This issue 
should be addressed in the Guardian 
Industries case, among others. 

No decision has been issued yet by 
the Michigan Supreme Court in the 
Caterpillar case. According to affida
vits provided by Department of Trea
sury personnel in connection with 
recent "Caterpillar-type" cases, there 
are over one thousand cases pending 
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in the Michigan courts involving 
hundreds of millions of dollars of 
refund claims. 

At this writing, a subcommittee of 
the House Taxation Committee is 
considering amendments to 
Michigan's Tax Tribunal Act. The 
Senate earlier this year passed SB 
619, altering the Tax Tribunal fee 
structure, raising "small case" juris
diction limits, restricting contingent 
fee arrangements for Tribunal wit
nesses and taxpayer representatives 
and proposing procedural changes 
intended to reduce the Tribunal's 
twenty five thousand-plus case back
log. It is likely that a bill will eventu
ally be reported out of committee and 
considered by the Legislature yet this 
fall. 

A collection of bills dubbed the 
"Michigan Taxpayer Bill of Rights" 
has been introduced in the House. A 
number of states around the country 
have enacted legislation on this 
subject, providing protections against 
the abusive use of tax liens and levies, 
erroneous advice given by revenue 
division personnel, discourteous 
behavior directed at taxpayers and 
compensating or evaluating revenue 
division personnel based on assess
ment or collection results. The Michi
gan bills (HB 5772-5775) address 
some of these issues. I encourage tax 
lawyers to monitor these bills and to 
contact the chairs or members of the 
State and Local Tax or Practice and 
Procedure Committees with their 
thoughts and comments. In the past, 
members of these committees and 
other ad hoc committee members have 
delivered comments on similar legisla
tion proposed in the past. Remember, 
your participation in Taxation Section 
committees and in our occasional 
efforts directed at proposed legislation 
are educational and provide opportu
nities to interact with and learn from 
many of the true experts in Michigan 
tax law and also provide an opportu
nity to give something back to the 
profession and the public. 
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Race Horse, Hobby Horse or Nightmare-
How To Be Sure Your Client Knows The Difference 
Under Internal Revenue Code Section 183 

By: Thomas G. Mies 

I. OVERVIEW n 

The following is an overview of the 
requirements of Section 183 of the 
Internal Revenue Code of 1986, as 
amended ("Code")- Activities Not 
Engaged In For Profit. Section 183 
provides that, subject to certain 
exceptions stated in that Section, 
deductions may be disallowed if an 
expense arises out of an activity that 
is not engaged in for profit. The 
purpose of this Article is to provide 
practical suggestions to assist you in 
advising your clients to structure 
their activities in such a manner as to 
minimize the possibility of having 
deductions disallowed under Section 
183. 

TI. RAMIFICATIONS 
OF SECTION 183 

If an activity is not engaged in for 
profit, there are three tiers of allow
able deductions. First, deductions are 
allowable to the extent that they 
would otherwise be allowable under 
Chapter 1 ofthe Code, such as real 
estate taxes, mortgage interest, and 
similar items. 

The second tier allows: 
" ... a deduction equal to the 
amount of the deductions 
which would be allowable 
under this Chapter for the 
taxable year only if such 
activity were engaged in for 
profit, but only to the extent 
that the gross income derived 
from such activity for the 
taxable year exceeds the 
deductions ... " 

that would be allowable under Chap
ter 1 without regard to whether or not 
the activity is engaged in for profit. 1 

This group of allowable deductions is 
referred to in Regulation §1.183-
1(bX1Xii) as: 

"Amounts otherwise allow
able as deductions during the 
taxable year under Chapter 1 
of the Code, but only if such 
allowance does not result in 
an adjustment to the basis of 
property, determined as if the 
activity given to such . 
amounts was engaged in for 
profit, are allowed only to the 
extent that the gross income 
attributable to such activity 
exceeds the deductions al
lowed or allowable ... " 

without regard to whether the activ
ity is engaged in for profit. Thus, this 
would include such items as tele
phone expenses, supplies, commis
sions paid, and other expenses 
normally considered as "operating 
expenses", which are deductible to the 
extent of the balance, if any, after 
deducting tier 1 expenses from the 
gross income of the activity. The 
third tier consists of deductions which 
are allowable for depreciation and 
basis adjustments only to the extent 
of any remaining income from the 
activity. Accordingly, determining 
whether an activity is classified as an 
activity engaged in for profit or an 
activity not engaged in for profit can 
have a substantial impact upon the 
taxpayer's taxable income inasmuch 
as a loss cannot be created by operat
ing expenses and depreciation and 
other write-off of assets for an activity 
not engaged in for profit. It should be 
noted that to the extent that amounts 
are allowable for deductions under 
Section 183, they are miscellaneous 
itemized deductions subject to the 2% 
of adjusted gross income limitation. 
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lll. Determining whether an 
activity is not engaged 
in for profit. 

Under Code Section 183(d), there is a 
presumption that an activity is en
gaged in for profit, 

"If the gross income derived 
from an activity for three or 
more of the taxable years in 
the period of five consecutive 
taxable years which ends 
with the taxable year exceeds 
the deductions attributable to 
such activity (determined 
without regard to whether or 
not the activity is engaged in 
for profit), then, unless the 
Secretary establishes to the 
contrary, such activity shall 
be presumed for the purposes 
of this chapter for such 
taxable year to be an activity 
engaged in for profit. In the 
case of an activity which 
consists in major part of the 
breeding, training, showing, 
or racing of horses, the pre
ceding shall be applied by 
substituting 'two' for 'three' 
and 'seven' for 'five'." 

(Activities consisting of the breeding, 
training, showing or racing of horses 
will collectively be referred to as 
"horse activities".) A determination as 
to whether or not the presumption is 
met will not be made before the fourth 
year for activities other than horse 
activities, and not before the sixth 
year for activities that are horse 
activities. Under Temporary Regula
tion §12.9, the taxpayer may elect to 
postpone a determination whether the 
presumption described in Code Sec
tion 183(d) applies with respect to an 
activity until after the close of the 
fourth taxable year for activities not 
involved in horse activities, or the 
close of the sixth taxable year for 
activities involving horse activities. A 
taxpayer who desires to make such an 
election may do so by filing a state
ment and consent within three years 
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after the due date of the taxpayer's 
return for the taxable year in which 
the taxpayer first engages in the 
activity but not later than sixty days 
after the taxpayer receives a written 
notice from a District Director that 
the District Director proposes to 
disallow deductions attributable to an 
activity not engaged in for profit 
under Section 183. The election is 
made in accordance with Temporary 
Regulation §12.9(d). 

In the event an election under 
Section 183(d) is not made, or the 
taxpayer does not have a "profit" in 
three out of the five consecutive 
taxable years or two out of a period of 
seven consecutive taxable years in the 
event of a horse activity, then it 
becomes a question of fact as to 
whether or not an activity carried on 
by an individual is being operated 
with the expectation of realizing a 
profit. 2 The Conference Committee for 
the Tax Reform Act of 1969 believed 
that it would be better to have the 
focus on: 

" ... whether an activity is 
engaged in for profit rather 
than whether it is carried on 
with a reasonable expectation 
ofprofit. This would prevent 
the rule from being applicable 
to situations where many 
would consider it not reason
able to expect an activity to 
result in profit even though 
the evidence available indi
cates the activity is actually 
engaged in for profit .. .In 
making the determination of 
whether an activity is not 
engaged in for profit, the 
Committee intends an objec
tive rather than a subjective 
approach is to be employed. 
Thus, although a reasonable 
expectation of profit is not to 
be required, the facts and 
circumstances (without regard 
to the taxpayer's subjective 
intent) would ha.ve to indicate 

#.I 
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that the taxpayer entered the 
activity, ofcontinued the 
activity, with the objective of 
making a profit. As previ
ously indicated, a taxpayer 
engaged in an activity in 
which there was a small 
chance for large profit...could 
qualify under this test, even 
though the expectation of 
profit might be considered 
unreasonable. "3 

Regulation § 1.183-2 provides a 
definition for an activity not engaged 
in for profit. Under §1.183-2(a), 

" ... the determination of 
whether an activity is en-
gaged in for profit is to be 
made by reference to objec-
tive standards, taking into 
account all the facts and 
circumstances of each case. 
Although a reasonable expec
tation of profit is not re-
quired, the facts and 
circumstances must indicate 
that the taxpayer entered 
into the activity, or continued 
the activity, with the objec-
tive of making a profit. In 
determining whether such an 
objective exists, it may be 
sufficient that there may be a 
small chance of making a 
large profit." 

The Regulation then lists nine 
factors which are to be considered in 
analyzing the facts and circumstances 
to deterinine whether or not the 
activity is engaged in for profit. The 
Regulation under §1.183-2(b) provides 
that "no one factor is determinative in 
making this determination". It is the 
experience of the author of this article 
that the Internal Revenue Service 
Field Agents who are conducting the 
audit of the taxpayer's return are 
generally inclined to believe that an 
activity is one that is not engaged in 
for profit if the taxpayer has con
tinual losses, especially in areas 

dealing with horse activities. In this 
regard, it appears that the agents 
frequently arrive at their conclusions 
and then, in their reports, set forth 
their perception of the factors which 
would seem to lend credence to their 
determination that the activity is not 
conducted for profit. In view of this, 
the following discussion of the factors 
set forth in Regulation §1.183-2 will 
include items to be considered and 
suggestions for clients who are con
ducting activities which may be 
subject to challenge as not engaged in 
for profit under Section 183. 

The manner in which taxpayer 
carries on the activity. 

Regulation §1.183-2(bX1) 
states: 

"The fact that the taxpayer 
carries on the activity in a 
business-like manner and 
maintains complete and 
accurate books and records 
may indicate that the activity 
is engaged in for profit. A 
change of operating methods, 
adoption of new techniques, or 
abandonment of unprofitable 
methods in a manner consis
tent with an intent to improve 
profitability may also indicate 
a profit motive." 

In this regard, the taxpayer should 
keep a few things in mind. The tax
payer should establish a separate 
bank account for the activity and all 
the financial transactions should take 
place through such bank account. If 
the taxpayer needs to invest monies in 
the activity, it should be done through 
the separate account rather than 
commingling the activity with the 
taxpayer's personal checking account. 
If the taxpayer is using an assumed 
name, the appropriate Certificate of 
Assumed N arne should be filed with 
the County Clerk. Although many 
businesses do not prepare interim 
financial statements and many busi-
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nesses prepare no financial records 
other than those which are needed to 
prepare the U.S. tax return covering 
the respective activity, the Internal 
Revenue Service Field Agents seem to 
place considerable weight on whether 
or not the taxpayer has "books and 
records", including financial state
ments, and whether or not the tax
payer can show that decisions were 
made based upon the information in 
these financial reports in an effort to 
enhance the profitability of the activ
ity. With this in mind, although it is 
not a statutory requirement, it would 
behoove a taxpayer to consider using 
a check register system which would 
make it easier to develop accounting 
information and to summarize this 
accounting information in some style 
of income statement or profit and loss 
statement format, and to document 
the efforts which the taxpayer is 
making to reduce the trend of losses 
and enhance the profitability of the 
business. Although many small 
businesses do not prepare or use 
business plans, the Courts, on occa-
. sion, and Examining Agents fre
quently purport that the failure to 
establish and implement a business 
plan is indicative that an activity is 
not engaged in for profit. 

Expertise of the taxpayer 
or his advisers. 
Frequently, the IRS Field Agents will 
give lip service to this factor and 
acknowledge that the taxpayers are 
experienced in the field of endeavor 
and/or they have used competent 
advisers. However, the taxpayers 
should document their experience, 
which is frequently self-learned. In 
this regard, a taxpayer should main
tain a listing of books, articles and 
journals that are read either periodi
cally or on a continuing basis, semi
nars that are attended, and/or other 
forms of education. In addition, the 
taxpayer would be advised to consult 
with his attorney, along with his 
accountant, in establishing the busi-
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ness and in reviewing it periodically 
to establish "expertise" in reviewing 
the financial information. If, as is 
frequently the case, a taxpayer is 
"learning" an activity by informal 
training and/or discussions with 
"experts" in the field, then it would be 
advisable for the taxpayer to docu
ment the name of the persons with 
whom the taxpayer spoke, the date 
that the conversations occurred and 
the nature or topic of the discussion 
or contact. The taxpayer should also 
document the credentials of the 
contacted party to show that they did 
use qualified experts to the extent 
that they were able to do so. 

The time and efforts expended 
by the taxpayer in carrying on 
the activity. 

Regulation §1.183-2(bX3) 
provides: 

"The fact that the taxpayer 
devotes much of his personal 
time and effort to carrying on 
an activity, particularly ifthe 
activity does not have sub
stantial personal recreational 
aspects, may indicate an 
intention to derive a 
profit ... The fact that a tax
payer devotes a limited 
amount of time to an activity 
does not necessarily indicate 
a lack of profit motive where 
the taxpayer employs compe
tent and qualified persons to 
carry on such activity." 

Although there is no hard and fast 
rule as to the amount of time a tax
payer must expend on an activity for 
it to be indicative of the efforts ex
pended for an activity for profit, the 
taxpayer should document the time 
and efforts expended in the activity. 
This could include a log or diary of 
what was done, when it was done, 
and the amount of time expended in 
doing it. It is also advantageous if 
the taxpayer keeps detailed records, 
especially when the efforts would be 

I:, I •· 
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considered unpleasant. Frequently a 
Revenue Agent attempts to dovetail 
the efforts expended along with the 
taxpayer deriving pleasure from the 
activity, which is a separate relevant 
factor discussed hereinafter. If the 
taxpayer is unable to personally 
perform required services, the services 
of his agent may be imputed to him. 
However, as previously indicated, the 
taxpayer should document the creden
tials of the agent to show that the 
agent had the requisite .expertise. 

Expectation that the assets 
used in the activity may 
appreciate in value. 
If an activity does not generate 
current income or profits but the 
assets used in the activity substan
tially appreciate in value such that the 
disposition of the assets will generate 
a profit to offset the losses, then it 
may appear that the activity is one 
engaged in for profit since a profit is 
considered to include current activity 
and the appreciation in value of the 
underlying property. However, 
Regulation §1.183-1(d) defines 
"activity" and provides: 

"Where land is purchased or 
held primarily with intent to 
profit from an increase in its 
value, and the taxpayer also 
engages in farming on such 
land, the farming and holding 
of the land will ordinarily be 
considered a single activity 
only if the farming activity 
reduces the net cost of carry
ing the land for its apprecia
tion in value. Thus, the 
farming and holding of the 
land will be considered a 
single activity only if the 
income derived from farming 
exceeds the deductions attrib
utable to the farming activity 
which are not directly attrib
utable to a holding of the land 
(that is, deductions other than 
those directly attributable to a 

holding of the land such as 
interest on a mortgage se
cured by the land, annual 
property taxes attributable to 
the land and improvements, 
and depreciation of the im
provements to the land)." 

Thus, if an activity such as a horse 
activity is involved and a major asset 
is the ranch used for raising and 
training the horses, the Internal 
Revenue Service frequently would 
take the position that the holding of 
the land is separate from the horse 
activity and, accordingly, appreciation 
in value of the land is not to be consid
ered in determining the profitability of 
the horse activity. Also, in regard to 
this activity, there is a substantial 
difficulty in establishing the facts as 
to whether or not assets will appreci
ate or, if they will appreciate, to what 
level the appreciation may occur. For 
example, in horse activities the value 
of horses rose substantially in the 
early 1970s as oil money was used to 
bid for horses, thus bringing the value 
of horses up substantially. In the 
latter 1970s and through the 1980s, 
the values of horses have, in general, 
been substantially depressed. A 
question of fact then arises "Will a 
horse be worth more or less at some 
point in the future?" This is depen
dent on many factors, including the 
horse's performance, and if the horse 
is used as either a stud or a 
broodmare, the value of the horse is 
directly related to the quality of 
offsprings generated. Thus, there can 
be substantial uncertainty as to 
whether or not an asset will or will 
not appreciate in value. 

Success of the taxpayer in 
carrying on other similar or 
dissimilar activities. 

The Regulations provide: 

"The fact that the taxpayer 
has engaged in similar activi
ties in the past and converted 
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them from unprofitable to 
profitable enterprises may 
indicate that he is engaged in 
the present activity for profit, 
even though the activity is 
presently unprofitable. "4 

There seems to be some uncer
tainty and confusion as to the utiliza
tion and/or relevance of this factor. 
In a recent case dealing with horse 
racing and breeding activities, the 
Tax Court noted that the petitioner 
had engaged in five different activi
ties in an eight or nine year period 
and only two of the activities have 
proved profitable. The Tax Court 
stated that "despite his efforts, peti
tioner has not been very successful in 
recognizing profits from most of his 
activities." In this case, since the 
taxpayer was unable to attain a profit 
in other activities, it was not "held 
against the taxpayer" if the taxpayer 
was unable to obtain a profit in a 
horse activity. 5 In other situations, 
the Internal Revenue Service has 
argued that since the taxpayer has 
made a profit in another business 
whether a medical practice, construc
tion business, as a wage earner, or 
other activity, and since the taxpayer 
was not making a profit in the activ
ity alleged to be an activity not en
gaged in for profit under Section 183 
that the activity must be a hobby 
because a profit wasn't being made. 
Such assertions attempt to answer 
the question by using a simplistic 
formula that since there was no profit 
it could not be an activity engaged in 
for profit. 

Taxpayer's history of income or 
loss with respect to the activity. 
This has been an area in which the 
Internal Revenue Service seems to 
place substantial weight, and the 
author has encountered situations 
where the Revenue Officer and/or 
Appeals Officer has stated that since 
the activity was not profitable, it 
could not have been an activity en-
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gaged in for profit. Regulation 
§1.183-2(bX6) provides that: 

"A series of losses during the 
initial start-up stage of an 
activity may not necessarily 
be an indication that the 
activity is not engaged in for 
profit. However, where losses 
continue to be sustained 
beyond the period which 
customarily is necessary to 
bring the operation to a 
profitable status, such contin
ued losses, if not explainable, 
as due to customary business 
risks or reverses, may be 
indicative that the. activity is 
not being engaged in for 
profit. !flosses are sustained 
because of unforeseen fortu
itous circumstances which are 
beyond the control of the 
taxpayer, such as drought, 
disease, fire, theft, weather 
damages, other involuntary 
conversions, or depressed 
market conditions, such losses 
would not be an indication 
that the activity is not en
gaged in for profit. A series of 
years in which net income is 
realized would, of course, be 
strong evidence that the 
activity is engaged in for 
profit." 

The final statement of this section 
of the Regulations seems to be mean
ingless because unless there are 
losses involved, the Internal Revenue 
Service does not argue that the activ
ity falls under Section 183. Fre
quently, many of the activities which 
the Internal Revenue Service asserts 
are activities not engaged in for profit 
are activities where there are sub
stantial risks involved and they are 
very speculative. Examples ofthese 
would include horse racing, auto 
racing, writing and similar activities 
where there may be substantial losing 
ventures or activities but one activity 
or one race may result in substantial 
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profits. If the taxpayer has a history 
of repeated losses, the taxpayer 
should document the reason for the 
losses, along with the previously 
discussed recommendation that the 
taxpayer document steps or plans to 
eliminate losses. Frequently, the 
losses can be explained as being 
beyond the control of the taxpayer. 
For example, in horse activities, a 
taxpayer may have a horse that is 
worth hundreds of thousands of 
dollars suddenly die. In such event, 
the taxpayer may have been antici
pating receiving stud fees for the 
horse, selling the horse, or having 
foals from the horse, any of which 
would generate income, but the 
income opportunity would be lost 
upon the death of the horse. These 
situations should be documented so 
the taxpayer may explain why his 
losses were not due to the taxpayer's 
failure to run the business in a busi
ness-like manner. Also, in regard to 
this factor, the Internal Revenue 
Agents frequently take the position 
that if there have been a series of 
losses and/or substantial losses over a 
period of time, that they do not be
lieve that the taxpayer would ever be 
able to obtain a profit of sufficient 
magnitude to wipe out all the prior 
losses. They reason that if the activ
ity will not generate a net profit over 
the life of the activity, that the activ
ity could never generate a net profit 
and, accordingly, could not have been 
entered into or carried on for a profit. 

The amount of occasional 
profit, if any, which is earned. 
Generally, where an activity has 
obtained profitability and thereafter 
runs into a series of losses, the Inter
nal Revenue Service has been less 
likely to challenge the activity as one 
not engaged in for profit. However, 
situations have arisen where profits 
have been obtained in the first couple 
of years of an activity and then a 
substantial period of time of continu-

ing losses has occurred. In these 
situations, is it reasonable to argue 
that the profits in the earlier period, 
when converted to current dollars, 
taking into account the effects of 
inflation, would have shown that 
there would have been a cumulative 
or remaining profit? 

The financial status of 
the Taxpayer. 
As to this eighth relevant factor set 
forth in Regulation §1.183-2(b), the 
Regulations state: 

"The fact that the Taxpayer 
does not have substantial 
income or capital from . 
sources other than the activ
ity may indicate that activity 
is engaged in for profit. 
Substantial income from 
sources other than the activ
ity (particularly if the losses 
from the activity generate 
substantial tax benefits) may 
indicate that the activity is 
not engaged in for profit, 
especially if there are per
sonal or recreational ele
ments involved." 

Frequently, the Internal Revenue 
Service Agents seem to forget that at 
the time the Regulation was proposed 
in August of 1971 and adopted in July 
of 1972, the maximum individual tax 
rate was 70%, and the at-risk rules 
were still a few years away from 
being implemented. Accordingly, at 
that time, a Taxpayer could obtain a 
substantial benefit from a loss and 
could incur a benefit from a non
economic loss. However, in view of 
the at-risk limitation rules and the 
substantially reduced tax rates with 
the maximum rate now being a stated 
rate of31%, it appears to be a reason
able assertion that currently an 
activity would not generate substan
tial tax benefits. As indicated in 
Traffwante, supra, "If there is no 
other income, there can be no tax 
benefit and as long as the tax rates 
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are less than 100%, there is no "ben
efit" in losing money. Engdahl v. 
Commissioner [Dec 36. 167], 72 TC 
659, at 670." 

Elements of personal 
pleasure or recreation. 
If there are personal motives for 
carrying on the activity, it may be 
indicative that the activity is not 
engaged in for profit. As stated in the 
Regulations, 

"On the other hand, a profit 
motivation may be indicated 
where an activity lacks any 
appeal other than profit. It is 
not, however, necessary that 
an activity be engaged with 
exclusive intention of deriving 
a profit or with the intention 
of maximizing profits ... Also, 
the fact that the taxpayer 
derives personal pleasure 
from engaging in the activity 
is not sufficient to cause the 
activity to be classified as not 
engaged in for profit if the 
activity is in fact engaged in 
for profit as evidenced by 
other factors whether or not 
listed in this paragraph. "6 

Frequently, the Internal Revenue 
Service takes the position that if the 
activity is a recreational or enjoyable 
activity, that this weighs against the 
taxpayer and is indicative of a 
"hobby''. However; cases have held "A 
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business will not be turned into a 
hobby merely because the owner finds 
~t pleasurable. "7 If it's an activity that 
IS generally treated as recreational
for example, riding horses, the tax
payer should document the purpose 
for such riding, along with document
ing all the portions of the activity 
which are undesirable, as discussed 
previously. 

IV. CONCLUSION 
As indicated by the above factors 
there is no clear-cut method to d~ter
mine whether or not the facts and 
circumstances indicate an activity is 
engaged in for profit. When analyz
ing situations under Section 183 and/ 
or advising clients pertaining to 
structuring their activity to fall 
outside of Section 183, it is important 
for the taxpayer to document the 
steps that have been taken and treat 
the business to the same extent they 
would treat any other income-produc
ing activity. Although there is much 
litigation in this area, taxpayers 
frequently can have a success. 

----------------------------FOOTNOTES-----------------------------
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Michigan Sales and Use Taxation of 
Vehicles used in Interstate Commerce 

By: Jeffrey A. DeVree 

This article will discuss the Michigan 
sales and use taxation of vehicles 
used by interstate carriers to trans
port goods in interstate commerce. 
The article will focus on the Michigan 
Department of Treasury's refund 
program for interstate commerce 
carriers (subsequently referred to as 
the "ICC refund program"), and will 
consider whether or not the commerce 
clause of the U.S. Constitution re
quires such a refund program in order 
to fairly apportion the tax. The 
article assumes that the four-part test 
established by the U.S. Supreme 
Court in Complete Auto Transit, Inc. 
v. Brady, 1 Treas. Reg. and apparently 
intended to focus on economic reali
ties rather than meaningless formal
isms, provides an appropriate 
framework for analyzing Constitu
tional limitations on state taxation of 
interstate commerce. 

The ICC Refund Program 
The ICC refund program2 allowed 
interstate carriers based in Michigan 
to obtain a partial refund of Michigan 
sales or use tax paid on vehicles used 
in interstate commerce. The amount 
of the refund was determined by the 
ratio of out-of-state miles to total 
miles. 

However, there was one problem 
with the ICC refund program. This 
problem involved the interaction of 
the refund program with the Depart
ment of Treasury's two optional 
methods of sales and use taxation of 
equipment lease transactions.3 Under 
one of the optional methods, known as 
the "lessor/retailer" method, the 
lessor may purchase the equipment in 
a tax-free transaction and then lease 
the equipment in a taxable transac
tion to the lessee. Under the other 
optional method, known as the "les-

sor/consumer" method, the lessor may 
purchase the equipment in a taxable 
transaction and lease the equipment 
tax-free to the lessee. The depart
ment's position in administering the 
ICC refund program was that carriers 
which purchased vehicles from retail
ers or leased vehicles from lessor/ 
retailers were eligible for a refund 
under the program, but that carriers 
which leased vehicles from lessor/ 
consumers were 1lQt eligible for a 
refund. 

Litigation Involving the Refund 
Program 
Two carriers which leased vehicles 
from lessor/consumers challenged the 
Department of Treasury's position. 
The carriers filed refund claims, 
which were denied, and then sued for 
the refunds. One carrier filed suit in 
the Michigan Tax Tribunal; the other 
filed suit in the Michigan Court of 
Claims. 

In simplest terms, the cases pre
sented an equal protection problem
i.e., a distinction between classes of 
carriers in economically similar tax 
circumstances. However, the cases 
soon became more complicated as the 
focus shifted from equal protection 
issues to commerce clause issues. 
The commerce clause had been in the 
background from the beginning, with 
the Department of Treasury threaten
ing to terminate the refund program 
if the carriers would not accept the 
Department's position, and with the 
carriers arguing that the commerce 
clause required the refund program or 
some other apportionment formula. 
There was some ambivalence in the 
Department's explanation of the 
origins of the refund program. The 
Department's representatives ini
tially said that the program was 
established in response to threatened 
litigation involving Constitutional 
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limitations on state taxation of inter- limitations on state taxation of inter-
state commerce. However, the state commerce. But the case left 
Department's representatives later important questions unanswered. 
also said that the program was estab- Does the U.S. Constitution limit a 
lished as an economic incentive or state's ability to impose sales or use 
benefit for Michigan-based carriers, tax on the full price or value ofve-
who were perceived to be at an eco- hicles used in interstate commerce? 
nomic disadvantage because neigh- Does the Constitution require a 
boring states had express statutory refund program, like the Michigan 
exemptions for vehicles used in inter- program, or some other formula to 
state commerce while Michigan did apportion the sales and use tax on 
not. 4 vehicles used in interstate commerce? 

During the course of the litigation, 
the Department of Treasury changed Commerce Clause Analysis 
its defense strategy to focus more on The rest of this article will not at-
the commerce clause issues. The tempt to review the U.S. Supreme 
Department argued that the refund Court cases involving state taxation 
program was·not Constitutionally of interstate commerce or the doc-
necessary and that the refund pro- trines applied in those cases. 8 This 
gram was an illegal exercise of the has been attempted often enough by 
Department's administrative author- legal scholars without much success 
ity.5 Although the Tax Tribunal in making any sense out of the cases. 
decided one of the cases in favor of the Instead, the article will attempt to 
carrier, the Court of Claims agreed apply the doctrines to sales and use 
with the Department in the other case taxation of vehicles used in interstate 6 and ruled that the program was commerce, assuming (as noted above) 
illegal. that the Complete Auto Transit case 

With the commerce clause issues provides an appropriate framework 
and equal protection issues joined, the for analyzing Constitutionallimita-
cases went to the Michigan Court of tions on state taxation of interstate 
Appeals. The Court of Appeals, in an commerce and that most courts would 
unpublished decision, decided the at least start with a Complete Auto 
cases in favor of the carriers on the Transit analysis. 
equal protection issues, holding that The four parts of the Complete Auto 
there was no rational basis for distin- Transit test are nexus, nondiscrimi-
guishing between carriers which nation, fair apportionment and fair 
purchased vehicles or leased them relationship to services provided by 
from lessor/retailers, and carriers the state. Each of the four parts will 
which leased vehicles from lessor/ be discussed below, including some 
consumers. However, the court comments on the relationship of these 
avoided the commerce clause issues, requirements to tax doctrines estab-
holding that the Department of lished in other cases. 
Treasury had waived the illegality 1. Nexus 
defense by failing to raise it in time.6 The nexus requirement has been 

Avoiding the commerce clause analyzed as a due process re-
issues may have been a prudent quirement as well as a commerce 
exercise of judicial discretion in clause requirement. 9 Either way, 
deciding which issues to decide. You the requirement is essentially the 
can hardly blame the court for being same-i.e., there must be a 
reluctant to venture into the "tangled relationship, between the tax-
underbrush"7 ofU.S. Supreme Court payer and the state, which is 4!)' 

18 
decisions regarding Constitutional sufficient to justify the state's 
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imposition of tax. In the case of 
an interstate carrier operating in 
Michigan, the relationship might 
be found from the fact that the 
vehicle is based in Michigan or 
merely from the fact that the 
vehicle is being used to pick-up 
and deliver loads in Michigan. It 
does not seem to make much 
difference whether the vehicle 
was purchased in Michigan or 
whether it was purchased else
where and merely used in Michi
gan. In most cases, the nexus 
requirement seems to be satisfied. 

2. Nondiscrimination 
Nondiscrimination is usually 
analyzed in terms of whether the 
tax imposes a greater burden on 
interstate commerce than it 
imposes on intrastate commerce.10 

Complementary taxes, such as 
sales and use taxes, are usually 
considered to be nondiscrimina
tory if the combined effect is 
nondiscriminatory, even though 
one of the taxes, such as a use 
tax, applies primarily to inter
state transactions. 11 When 
viewed as complementary taxes, 
the Michigan sales and use taxes 
do not seem to impose a greater 
burden on interstate commerce 
than they impose on intrastate 
commerce. 12 As a result, like the 
nexus requirement, the nondis
crimination requirement seems to 
be satisfied. 

3. Fair Apportionment 
The fair apportionment require
ment is usually analyzed in terms 
of whether the tax is fairly appor
tioned to the taxpayer's activities 
in the state. 13 In this sense, it 
seems to be related to the older 
"multiple tax" doctrine. The 
multiple tax doctrine says that 
states may not subject interstate 
commerce to multiple taxation.14 

It also seems related to the 
younger "internal consistency" 

test, which seems to be derived 
from the older "multiple tax" 
doctrine. The internal consis
tency test asks whether a state 
tax, if it were adopted in all 
states, would result in improper 
taxation of interstate commerce. 15 

The Michigan use tax statute 
provides credit for sales and use 
tax paid to other states if the tax 
was due and paid on a retail sale 
to the consumer and if the state 
provides a similar credit for 
Michigan sales or use tax. 16 Most 
states provide some type of credit 
for tax paid to other states.17 

The obvious issue here is 
whether the credit is sufficient to 
satisfy the fair apportionment 
requirement. The credit would 
generally satisfy the internal 
consistency test, but is internal 
consistency all that fair appor
tionment requires? The internal 
consistency test was first devel
oped to test the fairness of an 
apportionment formula. 18 How
ever, the credit usually does not 
apportion the tax, and instead 
merely allocates the entire tax to 
one state or another. It would be 
ironic if the internal consistency 
test were applied to validate a 
state tax scheme which does not 
provide for apportionment. 

The credit would also gener
ally avoid multiple taxation. But 
does the multiple tax doctrine 
require apportionment? Or does 
the multiple tax doctrine permit 
credit as an alternative to appor
tionment? In a case decided after 
the Complete Auto Transit case, 
the U.S. Supreme Court said, 

In order to prevent mul
tiple taxation, this Court 
has required that taxes be 
apportioned among taxing 
jurisdictions, so that no 
instrumentality of com
merce is subjected to more 
than one tax on its full 
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value. The corollary of the 
apportionment principle, of 
course, is that no jurisdic
tion may tax the instrumen
tality in full. 19 

This statement seems to mean 
that the multiple tax doctrine 
requires apportionment. 

One problem with the credit is 
that it creates a "race to assess
ment/collection". The first state to 
impose tax gets the entire 
unapportioned tax. 20 Another 
problem with the credit is that it 
permits one state to take advan
tage of another state's unexercised 
taxing power. For example, if 
state A (like Illinois) chooses not 
to impose sales or use tax on 
vehicles used in interstate com
merce, state B (like Michigan) can 
take advantage of the opportunity 
to impose use tax, without credit, 
because no tax was actually paid 
to state A. 

Moreover, the credit does not 
necessarily avoid multiple taxa
tion. Suppose, for example, that 
the multiple tax doctrine does not 
require apportionment, and that 
credit is an alternative method of 
avoiding multiple taxation. State 
A (like Michigan) imposes a tax 
with credit for tax paid in other 
states, but only if the other state 
provides similar credit for tax 
paid to state A. State B imposes 
tax, without providing credit for 
tax paid to other states, and 
instead uses an apportionment 
formula (such as the ratio of in
state miles to total miles). Both 
taxes pass the internal consis
tency test, but the situation 
clearly results in multiple taxa
tion. State B's tax seems fairly 
apportioned; and state A seems to 
be unfairly taxing the full amount 
involved. The example shows why 
the multiple tax doctrine should 
require apportionment, not just 
credit, and why fair apportion-
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ment should require more than 
just internal consistency. 

4. Fair Relationship to Services 
Provided by the State 
The fair relationship require
ment, like the nexus require
ment, has been analyzed as a due 
process requirement as well as a 
commerce clause requirement. 
Again, either way, the require
ment is essentially the same
i.e., assuming (or having con
cluded) that the nexus 
requirement is satisfied, so that 
the state has the power to tax, 
the tax must be reasonably 
related to the extent of the 
taxpayer's contact with the state. 
In this sense, the fair relation
ship requirement21 seems related 
to the nexus requirement and 
perhaps also to the fair appor
tionment requirement. 

The fair relationship test 
seems a little vague. The U.S. 
Supreme Court has made it clear 
that the fair relationship require
ment does not require a detailed 
factual comparison of the amount 
of the tax and the value of gov
ernmental services actually 
received by the taxpayer. The 
Court has suggested that the 
requirement might be satisfied 
by the "benefits of a trained work 
force and the advantages of a 
civilized society."22 As a result, 
the fair relationship requirement 
may not have any significant 
effect. 

If the fair relationship re
quirement is going to have any 
significance, perhaps a good place 
to start is a case in which the tax 
has no relationship to the extent 
of the taxpayer's contact with the 
state. Consider again a use tax 
with credit for tax paid to other 
states, but with no apportion
ment formula. Even assuming 
that, as a result of the credit, the 
tax does not violate the multiple 
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tax doctrine, does the tax satisfy 
the fair relationship requirement? 
If the nexus requirement is 
satisfied, so that the carrier is 
subject to tax in the state, the tax 
could be the same whether the 
vehicle is operated 90% in the 
state or just 10% in the state. 
Under the circumstances, the tax 
has no relationship to the extent 
of the contact with the state, and 
this seems to violate the fair 
relationship requirement. 

The Taxable Moment Doctrine 
Before concluding this article, it may 
be appropriate to discuss the "taxable 
moment" doctrine. The taxable 
moment doctrine comes from the U.S. 
Supreme Court's 1939 decision in 
Southern Pacific Co. u. Gallagher. 23 

In that case, the Court held that 
California could impose use tax on 
equipment brought into the state for 
installation on vehicles used in inter
state commerce because the equip
ment had come to rest in the state for 
a "taxable moment" after being 
shipped in interstate commerce and 
before being·used in interstate com
merce. 

Although the Complete Auto Tran
sit case has often been considered to 
be an implicit rejection of many 
doctrines applied in earlier cases, the 
taxable moment doctrine continues to 
appear in court decisions after Com
plete Auto Transit. For example, it 
provided the basis for the decision in 
Master Craft Engineering, Inc. u. 
Michigan Department of Treasury, 24 

involving the sales and use taxation of 
corporate aircraft used in interstate 
commerce. In the Master Craft case, 
the aircraft was purchased in illinois, 
registered in Alabama, and delivered 
in Michigan. The aircraft was deliv
ered in Michigan so that a particu
larly experienced mechanic could 
install some equipment salvaged from 
the crash of another aircraft. After 
the installation was completed, the 

aircraft was taken to Georgia, where 
it was subsequently based for use in 
interstate commerce. Citing the 
Southern Pacific case and other 
equally-aged U.S. Supreme Court 
cases, the Michigan Court of Appeals 
found that the aircraft had "come to 
rest" in Michigan he.fure becoming an 
instrumentality of interstate com
merce, and thus that a "taxable 
moment" had occurred. 

In the case of a vehicle first used in 
interstate commerce he.fure entering 
Michigan, the taxable moment doc
trine suggests that the vehicle should 
not be subject to Michigan use tax. 
However, the problem in taking this 
position is that the taxable moment 
doctrine may not be reliable anymore. 
An example of this is the case of 
Kellogg Company u. Michigan Depart
ment ofTreasury,25 which also in
volved corporate aircraft used in 
interstate commerce. In the Kellogg 
case, the taxpayer was more careful 
than the taxpayer in the Master Craft 
case, and the taxpayer established a 
better case for avoiding a taxable 
moment, but lost the case anyway. 

There were two aircraft involved in 
the Kellogg case; and each of them 
was delivered in New Hampshire, 
flown around the country to several 
different states during the next few 
days, and then brought to Michigan, 
where they were subsequently based. 
The court applied the four-part test 
from Complete Auto Transit, and 
found that under the circumstances 
all four parts were satisfied. The 
taxpayer argued that no taxable 
moment had occurred, because each 
aircraft had become an instrumental
ity of interstate commerce before 
entering Michigan. However, the 
court concluded that the presence of 
the aircraft in Michigan, although 
closely related to interstate com
merce, was "distinct" and "factually 
separable" from interstate commerce, 
and thus that the aircraft had "come 
to rest" in Michigan for use tax pur-
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poses. Moreover, and perhaps more 
important, the court also concluded 
that the taxable moment doctrine had 
been superseded by Complete Auto 
Transit. The court said that the four
part test of Complete Auto Transit 
was by far the better reasoned test. 

The Kellogg case presents a prob
lem for vehicles based in Michigan, 
although the case may not affect the 
taxable moment doctrine as applied 
to vehicles merely travelling in and 
out of the state to pick-up and deliver 
loads. 26 The Kellogg case shows how 
unreliable the taxable moment doc
trine can be; and it also shows how 
easily the taxable moment doctrine 
can be manipulated, not only by 
taxpayers, but also by the court, 
because it depends on the kind of 
formalism which the Complete Auto 
Transit case was supposed to have 
abandoned. In the Kellogg case, even 
though each aircraft had clearly 
become an instrumentality of com
merce before entering Michigan, the 
court in effect concluded that the 
aircraft had come to rest in Michigan 
between uses in interstate commerce. 
A court could easily reach the same 
conclusion in other cases involving 
vehicles used in interstate commerce. 
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Conclusion 
The ICC refund program presented 
Constitutional issues involving limits 
on state taxation of interstate com
merce and Constitutional issues 
involving equal protection. The 
Michigan Court of Appeals resolved 
the equal protection issues in favor of 
the carriers, but left the other issues 
unresolved. The remaining Constitu
tional issues seem to depend prima
rily on the fair apportionment 
requirement, but perhaps also on the 
fair relationship requirement. 

The refund program has been a 
relatively simple and reliable method 
of apportioning sales and use tax on 
vehicles used in interstate commerce. 
However, the Department of Trea
sury now seems determined to termi
nate the refund program, and is 
continuing to litigate the matter.27 

Perhaps the next case will resolve the 
remaining issues. 
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Industrial Personal 
Property - True 
Cash Value 

Jones & Laughlin Steel Corp v War
ren issued as an unpublished opinion 
pe/ curiam of the Court of Appeals ( 11 
10/92; Docket No. 119309); publica
tion authorized 3/25/92. 

In this case, involving the true cash 
value of industrial personal property 
used in steel production for tax year 
1983, an economically troubled year 
for the steel industry, the Court of 
Appeals reversed the Michigan Tax 
Tribunal's determination to dismiss 
the petition filed by Jones & Laughlin 
(J&L) on grounds that the taxpayer 
had presented insufficient evidence to 
enable it to sustain its burden of 
proof. Noting the primacy of the 
market approach as "the only ap
praisal method that directly reflects 
the balance of supply and demand for 
property in marketplace trading'', the 
Court of Appeals held that the Tribu
nal erred as a matter of law in refus
ing to consider the actual selling price 
of the personal property in a commer
cial setting albeit on a date subse
quent to th~ relevant tax day; in this 
regard, the Court stated that time 
differentials occurring between mar
ket transactions and valuation dates 
go to the weight of the evidence, not 
its relevance. In addition, the Court 
ruled that the Tribunal erred in 
dismissing J&L's petition for failure 
to meet the burden of proof, for two 
reasons: (1) the taxpayer fully satis
fied its duty of going forward with the 
evidence; and (2) the Tribunal's 
determination represented an aban
donment of the requirement that it 
make an independent determination 
of the property's true cash value. 
Finally the Court questioned the 
validit~ of the assessor's use of the 
same depreciation multiplier for 
personal property of widely variable 
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ages, and ordered the Tribunal to . 
reopen proofs if necessary to ascertam 
the quantum of physical, functional 
and economic obsolescence afflicting 
the property. 

Lessees of 
Transportation 
Equipment - Sales 
Tax Refunds 

Robin Transport, Inc v Michigan Dep't 
of Treasury, unpublished opinion per 
curiam of the Court of Appeals ( 1/9/ 
92· Docket No. 119284). 
G;and Express, Inc v Michigan Dep't 
o{Treasury, unpublished opinion per 
curiam of the Court of Appeals ( 1/9/ 
92; Docket No. 122559). 

Rule 82 of the specific sales and use 
tax rules promulgated by the Michi
gan Department of Treasury accords 
taxpayers engaged in the business of 
leasing tangible personal property an 
election to pay sales tax at the time 
the equipment is purchased or to 
remit use tax on rental receipts. A 
Departmental guideline further 
provides that an interstate carrier 
may obtain a partial refund of excess 
tax paid upon a showing that tax wa~ 
paid on the rentals of property used m 
interstate commerce. 

Robin Transport and Grand Ex
press, both entities engaged i~ an 
interstate freight transportation 
business, leased tractors and trailers 
from lessors who had paid sales tax at 
the time the equipment was acquired. 
Both claimed that under the 
Department's guideline (Position 
Paper SUW 84-003), they were en
titled to partial refunds of sales tax 
given that they had borne the eco-. 
nomic burden of the sales taxes pmd 
by the lessors in remitting rent~ 
charges which incrementally rerm
bursed the lessors for sales tax paid. 

In Robin Transport, 6 MTT 136 
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(1989), the Michigan Tax Tribunal 
determined that the interstate carrier 
had standing to seek a refund of 
excess sales tax paid, even though the 
transporter had not paid the sales tax 
and was not legally obligated to remit 
to the state use tax computed on its 
rental charges. Finding no rational 
distinction between carriers who are 
entitled to a partial sales tax refund 
under Position Paper SUW 84-003 
because their lessors elected to charge 
use tax on rental receipts in lieu of 
paying sales tax at the time the 
equipment is purchased, and carriers 
who nevertheless shoulder the tax 
burden because their lessors pass the 
sales tax cost on to them in their 
rental payments, the Tribunal or
dered the Department to issue Robin 
Transport a partial refund of sales 
tax. 

The Court of Claims in Grand 
Express, Court of Claims Docket No. 
87-11546-CM (9/20/89), took a differ
ent tack and acquiesced in the 
Department's invitation to declare 
the entire refund program outlined in 
the guideline invalid as to Grand 
Express and all others because it had 
been established independent of any 
express statutory authority providing 
for refunds of sales or use taxes paid 
by carriers in interstate commerce. 
In addition, the Court opined that 
questions pertaining to tax 
recoupment in this context were 
matters to be resolved between lessor 
and lessee. 

On appeal, the Court of Appeals 
affirmed the decision of the Michigan 
Tax Tribunal and reversed the deter
mination of the Court of Claims. The 
Court expressly rejected the 
Department's contention that neither 
Robin Transport nor Grand Express 
was endowed with the requisite 
standing to seek and obtain refunds 
of sales tax, holding that the 
Department's determination to deny 
these taxpayers a refund was irratio
nally-based, and that persons who 

bear the economic burden of the tax, 
whether it be denominated a sales or 
use tax, are entitled to seek its recov
ery. The panel further declined to 
rule upon the question of the legal 
validity of Position Paper SUW 84-
003 for the reason that the issue had 
been waived in the Tribunal action as 
not having been tendered in the 
Department's answer or in a timely
filed motion, and in the Court of 
Claims litigation as not having been 
pled as an affirmative defense in a 
responsive pleading. 

Personal Income Tax -
Taxation of Deferred 
Compensation Payments 

Molter v Dep't of Treasury, _Mich 
App_; _NW2d_ (1992). 

In this case, the Michigan Court of 
Appeals considered the question of 
the taxability under the Michigan 
Income Tax Act of principal and 
accrued interest amounts received by 
employees from deferred compensa
tion plans. A former employee of the 
state of Michigan who became a 
resident of Florida challenged the 
ability of the Department of Treasury 
to withhold income tax amounts from 
payments from the state-adminis
tered deferred compensation plan, in 
this manner ensuring that the tax 
would be exacted from a nonresident. 
The Court of Claims upheld the 
taxability under the Income Tax Act 
of sums representing payment for 
wages in Michigan, as well as interest 
amounts which accrued while the 
taxpayer was a Michigan resident. In 
addition, the lower court held that 
the practice of the state in withhold
ing income tax from deferred compen
sation payments made from the state 
plan, while not withholding tax from 
payments made from similar private 
plans, violated equal protection 
guarantees; however, the Court 
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awarded no relief to the taxpayer on ment to the county. 
this basis, given its determination The Court confirmed that jurisdic-
that the state's differential practice tion properly lies in the Tribunal to 
was unintentional. decide penalty and interest questions 

The Court of Appeals affirmed the arising from matters clearly within 
Court of Claims' ruling concerning the purview of Tribunal jurisdiction. 
the taxability of payments made to As concerns the question of the pro-
the nonresident under the deferred priety of the interest portion of the 
compensation arrangement, but county's bill, the Court observed that 
reversed the trial court's decision as MCL 205.37(4); MSA 7.650(37X4) only 
it pertained to the equal protection authorizes interest on judgments in 
question, observing that participants instances in which the Tribunal has 
in both governmental and private determined that there has been an 
plans are equally subject to the unlawful overpayment of tax by a 
Michigan Income Tax Act, and that taxpayer. However, although it 
no lack of uniformity is evident in the ascertained that no authority exists 
manner in which the tax is collected. within the confines of the Tax Tribu-
[Editor's Note: Practitioners should nal Act for the exaction of interest 
note that the administrative interpre- under the circumstances presented by 
tation accorded significant weight by this case, the Court undertook addi-
the Court of Appeals in its decision, tional discussion of the interest issue 
Revenue Administrative Bulletin for the reason that it was "not con-
1985-1, has been superseded by vinced that the Legislature intended 
Revenue Administrative Bulletin to authorize interest where an assess-
1988-15, entitled "Taxability of De- mentis decreased but to preclude 

( 
"' 
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ferred Compensation."] interest in situations where the 
assessment is increased." The Court 

Personal Property Tax - stated its belief that the Legislature 

Interest on Judgment failed to discuss the provision of 
interest to prevailing respondents for 
the reason that the Tax Tribunal was 

Xerox Corporation v Oakland County, subject to the provisions of the Rev-
191 Mich App 433; _ NW2d _ enue Act, and the Revenue Act al-
(1991). ready provided for such in MCL 

Xerox Corporation brought an action 
205.23(2); MSA 7.657(23)(2), and 
remanded the matter to the Tribunal 

in the Michigan Tax Tribunal disput- so that this issue-<>ne neither briefed 
ing the authority of Oakland County nor argued by the parties-could be 
to charge it interest on a judgment for considered and decided. Finally, the 
personal property taxes rendered by Court agreed with the county that the 
the Tax Tribunal in favor of the Tribunal erred in ordering it to pay 
county. The Tax Tribunal deter- interest on the interest sum which the 
mined that it had jurisdiction to Tribunal had determined was improp-
decide the claim concerning the erly exacted by the county and accord-
exaction of interest, and further ingly subject to refund. 
concluded that MCL 205. 737( 4); MSA 
7.650(37X4) did not authorize the Property Tax Exemption -
county to add interest charges to the 
taxes it billed. On appeal, the Court Nonprofit Educational 
of Appeals agreed with the Tribunal's Institution 
jurisdictional interpretation, but 

~I reversed its ruling on the Lakeview School District of Battle 
26 awardability ofinterest on thejudg-
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Creek and Foundation of Behavioral award of a personal property 
Research d I b I a Child Development exemption. 
Center v Battle Creek (1/10/92; M'l'T 
Docket Nos. 103144 and 103232). Property Tax Exemption -
Petitioner, the Foundation ofBehav- Property Acquired 
ioral Research, a Michigan nonprofit Pursuant to an 
corporation, operates a child develop- Installment Purchase ment center (a day care center which 

Agreement includes preschool programs) within a 
building owned and also used by the 
Lakeview School District, a school Wayne County v Detroit (1/21192; 
district within the state of Michigan. M'l'T Docket No. 110922). 
Petitioner claimed an exemption in 
reliance upon MCL 211.7z(1); MSA Section 7m of the General Property 
7.7(4w), which provides that property Tax Act provides an exemption for 
"leased, loaned or otherwise made property owned, or being acq;ui.red 
available to ... a nonprofit education pursuant to an installment purchase 
institution" is exempt from agreement by a county that also is 
ad valorem real property taxation. used for public purposes. 

The Tribunal ruled that the exemp- MCL 211.7m; MSA 7.7(4j) 
tion does not apply for two reasons: In this case, Wayne County owned 
(1) the Foundation did not qualify as certain real property known as the 
an "educational institution" because "Old Wayne County Building" in 

1(, it does not fit into the general scheme downtown Detroit. Through a series 
of education provided by the state, of transactions over time, the county 
nor did it make a substantial contri- sold the building to the Wayne 
bution to the relief of the burden the County Economic Development 
government has to provide education; Corporation (EDC). The EDC then 
and (2) the school-owned real prop- sold the building to the Old Wayne 
erty is not used by the Foundation County Building Limited Partnership 
"primarily for public school or other (Partnership) which, in turn, leased 
educational purposes," but rather for the property back to the EDC. The 
the operation of a private daycare EDC assigned its lease with the 
center and preschool program. Partnership to petitioner Wayne 

However, the Tribunal did grant an County. 
exemption claimed for personal The initial issue considered by the 
property used in the Foundation's Tribunal was whether Wayne County 
daycare operations under section 9(a) acquired the property pursuant to an 
of the General Property Tax Act, installment purchase agreement 
MCL 211.9(a); MSA 7 .9(a), which within the language of Section 7m in 
confers an exemption for personal light of the lease assignments and 
property owned by a charitable insti- options. The Tribunal concluded that 
tution. The Tribunal stated that, where the lessee is obligated to pay 
although the determination of no more than the sum of the rental or 
whether the Foundation's personal lease payments to obtain title to the 
property qualified for exemption as property in question, the lessee 
property owned by a charitable insti- should be considered as the purchaser 
tution presented "vexing, fact-specific of the property under an installment 
issues," prior appellate decisions purchase agreement. The Tribunal 

t • granting exempt status to daycare also held that the property was 
and preschool operations support its utilized for a public purpose because 

27 
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the county continued to conduct The property considered by the Michl-
operations on the property; accord- gan Tax Tribunal consisted of 393 
ingly the county was deemed eligible acres of primarily vacant land, all 
for the exemption furnished by Sec- traversed by the Manistee River. At 
tion 7m. the Tribunal hearing, the Petitioner 

presented two appraisals, one which 
Property Tax Exemption - achieved a value conclusion through 

Administrative an analysis of a group of per-acre 
rates considered on a parcel-by-parcel 

Headquarters of basis, and an updated appraisal 

Health Organization disclosing a consistent methodology. 
The Township offered a method which 

Comprehensive Health Services, Inc v 
applied both a per-acre rate and a 
per-front-foot rate for that portion of 

Detroit ( 12/11/91; MTT Docket the property fronting on the river. 
No. 101340). The Tribunal rejected the 

Activities undertaken on the property 
Township's front-foot analysis be-
cause the Township was unable to 

in question, the administrative adequately explain the method em-
headquarters for a comprehensive ployed to arrive at the front foot 
health maintenance corporation, rates; thus, the appraisal was deemed 
included the processing of claims, to rest upon too subjective a founda-
billing, and the investment of corpo- tion. The Tribunal found that the 
rate monies. Petitioner asserted its sales identified by Petitioner as 
entitlement to a charitable exemption comparable were more akin to the ( 

~ 

under the General Property Tax Act subject with respect to size and other 
on grounds that it was classified as features, and concluded that 
an exempt nonprofit entity under Petitioner's appraisal represented the 
IRC Section 501(c) and under the most accurate indicator of the true 
Michigan sales and use tax enact- cash value ofPetitioner's acreage. 
ments. The Tribunal declined to 
accept Petitioner's arguments as they Sales Tax- Liability of a related to the charitable exemption, 
but nevertheless granted tax-exempt Responsible Corporate 
status for ad valorem real property Officer - Bankruptcy tax purposes under a provision 

Automatic Stay Provision allowing an exemption for hospitals 
and public health institutions, 
MCL 211.7r; MSA 7.7(4-o). lmpor- Stackpoole v Dep't of Treasury, _ 
tant to the Tribunal's conclusion was Mich App _; _ NW2d _ (5/4/92). 
its determination that the entity, as 
regulated by the Department of After certain final assessments for 
Public Health, can be identified as a sales tax had been issued to a corpo-
public health institution. rate taxpayer, a retail gas station 

operator, but before an amended fmal 
Real Property Taxation - assessment as well as an additional 

Land Valuation final assessment for penalty only 
were issued by the Michigan Depart-

Methodologies ment of Treasury, the corporate 
taxpayer filed for bankruptcy under 

First of America Bank v Garfield Twp Chapter 11, invoking the automatic 
(12/20/91; MTT Docket No. 128168). stay provisions of 11 USC 362. After \'I / 

28 
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the bankruptcy matter was dis
missed, the Department assessed 
Stackpoole under the officer liability 
provision found in MCL 205.65(2); 
MSA 7.536(2) [Editor's Note: For the 
current officer liability provision, see 
MCL 205.27a(l); MSA 7.657(27aX1)]. 
Stackpoole appealed the assessment 
to the Michigan Tax Tribunal ac
knowledging that he was a corporate 
officer responsible for payment of 
taxes, but denying personal liability 
for the taxes. The Tribunal affirmed 
the assessment. 

Before the Court of Appeals, 
Stackpoole claimed that the existence 
of the automatic stay in the context of 
the corporate taxpayer's bankruptcy 
proceeding precluded the Department 
from imposing the sales tax upon him 
under the corporate officer liability 
provision of the Revenue Act. The 
Court of Appeals disagreed, conclud
ing that the Department's issuance of 
an assessment is not an act to create, 
perfect or enforce a lien against the 
debtor's estate within the meaning of 
11 USC 362, and further opined that 
the notice of final assessment is not 
an action to assess a claim under the 
automatic stay provision, but instead 
represents a legislative attempt to 
comport with due process notice 

requirements. The Court likened the 
notice afforded by the Department in 
conformance with statutory require
ments to the notice of tax deficiency 
furnished by the IRS, which may be 
issued during the pendency of a stay. 
Although, the panel affirmed the 
. Tribunal's determination that 
Stackpoole was liable for the unpaid 
tax obligations of the corporation, it 
remanded the matter to the Tribunal 
to enable the Tribunal to address 
Stackpoole's additional claim that the 
filing of the corporate taxpayer's 
petition in bankruptcy halted the 
further accrual of penalty and inter
est sums. 
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Michigan Inheritance Tax Legislation Report 

by: George W. Gregory, Chairperson 

The new Michigan Inheritance Tax 
legislation1 accelerated the due date 
for payment, added new penalties, 
expanded the Class A beneficiary 
exemption and definition, and nar
rowed the definition of powers of 
appointment. It also created an 
exemption for the "family business," 
an exemption for "farmers," a new 
credit, and Michigan's first genera
tion skipping tax. 

New Penalty and 
Interest Provisions 
For deaths after December 31, 1991, 
the due date for the Michigan Inherit
ance Tax is no longer nine months 
after death. Instead it is the later of 
(1) 105 days after the date of death, or 
(2) September 1, 1992.2 If the "estate" 
fails to pay the tax then, it owes a 
penalty of 8% of the tax. 3 If still 
unpaid nine months after death, the 
prior penalty of 5% of the tax per 
month (or part of a month) up to a 
total of25%, remains in place.4 If 
payments are "late," interest at 3/4 of 
1% per month accrues from the date 
of death. 6 This penalty was a budget 
balancing provision. 

Primary Tax 
Old Law 

- 100.00 -0 

100.00 

0 

0 

100.00 

Primary Tax 
New Law 

100.00 

10.00 

90.00 

7.20 

6.08 

103.28 

An "estate" can avoid the 8% pen
alty, if for good reason, the "estate" 
pays at least 50% of the total tax 
timely, requests an extension, and 
Treasury grants the extension (one 
may also need to pay at least another 
25% ofthe tax within 9 months of the 
date of death.)6 

The Legislation made no change to 
the present waivers of penalties when 
an "estate" pays 75% of the tax within 
9 months of death. 7 The literal lan
guage of the statute allows a 10% 
credit against the tax for persons not 
subject to the "pick up" tax. 8 The 
State of Michigan may argue that the 
credit is not effective until the date of 
enactment under section 2 of the 
Bill. 9 David Horvath, Michigan 
Inheritance Tax Examiner for Oak
land County, does not intend to 
redetermine any final order more 
than 90 days old in order to give 
anyone a credit. David Horvath 
indicated that Treasury would pub
lish guidelines about penalties and 
interest before September 1, 1992.10 

The following is based on a person 
owing $100 Inheritance Tax and 
paying the last day of the 8th month 
after death: 

Pick Up Tax 
Old Law 

100.00 

0 

100.00 

0 

0 

100.00 

Pick Up Tax 
New Law 

100.00 

0 

100.00 

8.00 

6.75 

114.75 

(: 
,_' 
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If the "estate" paid 50% or more of death (two year presumption). This 
the tax within 105 days of death, then apparently exempts QTIP gift trans-
only interest would run from the date fers to a spouse from Michigan Inher-
of death. If the "estate" paid the itance Tax at the death of both 
entire tax within 105 days of death, spouses. It exempts irrevocable 
Treasury would impose no interest or trusts, and arguably exempts some 
penalties. revocable trusts. It appears to ex-

empt completed gifts in trust while 
Michigan Inheritance Tax living from all future Michigan Inher-
Returns and Elections itance Tax (except for the "pick up" 
The "estate"11 will file an inheritance tax). 
tax return by the due date or within 
the period of extension.12 The Trea- "Family Business" Exemption 
sury can waive this requirement, 13 or "Family owned" businesses are "ex-
impose a $5.00 per day penalty for empt" from part of the tax for dece-
failure to file. 14 The "executor" must dents dying after December 31, 
still make a QTIP election for Michl- 1992.19 The Act exempts the "family 
gan purposes only within nine owned" business from the "regular" 
months of death. 15 portion of the tax, but not the "pick 

up" portion of the tax. The exemption 
Class A Beneficiary Changes applies to the transfer of the business 
Class A beneficiaries (ancestors, (including the real and personal 
descendants, and siblings) will in- property used in the business to 
elude "stepchildren" and the widower "qualified heirs.") "Qualified heirs" (' of a daughter. Some sex and marriage for this purpose are Class A beneficia-
differences remain, so one should ries.20 

carefully consult this favored list "Family owned" means the dece-
before advising clients. Class A dent or a "qualified heir" participated 
beneficiaries will have a larger ex- in operating the business for at least 
emption. 500 hours21 in 5 of the 8 years imme-

The exempt amount for Class A diately before death, and either (1) 
Beneficiaries will be16: the decedent and the "qualified heirs" 

"altndw: :Ytw: Amount own 100% of the business, or (2) the 
1992 $10,000 decedent owned 49% or more of the 
1993 15,000 business. 22 

1994 25,000 Based on the discussion at the 
After 1994 50,000 Committee meeting in Lansing, one 

The defmition of Class A beneficia- could conclude that none of the follow-

ries is expanded to include a "step- ing were "family owned" business: 
A. Three brothers each own 1/3 of a child,"17 The legislature did not define business. One brother dies and "stepchild" for this purpose.' leaves his interest to his son. The tax rate on Class B beneficia- Although his brothers are "quali-ries (nieces, nephews, friends and 

other "unrelated" individuals) still . fied" Class A beneficiaries, they 

starts at 12% at $100, increases to are not "heirs." The deceased 
owned less than 49%. 14% at $50,000 and 17% at $500,000. B. Father has two sons and a 

Powers of Appointment daughter. The father and each of 
the sons own 113 of a business. The Act limits powers of appointment The father leaves his 1/3 to the • subject to Michigan Inheritance Tax daughter. She is a "qualified to18 transfers by wills or intestacy, heir," but her brothers are only and transfers in contemplation of 31 
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"qualified," not heirs. However, 
perhaps participation by the 
deceased father is enough to 
become "family owned." Some 
feel any combination of 500 
hours of activity by any combi
nation of the heirs and dece
dent in any 5 of the 8 years is 
sufficient. 

C. Two unrelated individuals, A 
and B, own 50% each of a 
business. The son of A works 
in the business and contributed 
greatly to its success. B dies. 
He leaves his interest to A's 
son. He is an "heir," but not 
"qualified." Again some argue 
that any combination of 500 
hours in any combination of 5 
of the 8 years is sufficient. 

Farm Exemption 
The Act23 similarly exempts a farm 
from the "regular" portion of the 
tax, but not the "pick up" portion of 
the tax. The exemption applies to 
both the "qualified" real estate and 
the "qualified" personal property. It 
only applies to transfers to "quali
fied heirs." 

For farm exemption purposes the 
definition of "qualified" real 
estate and personal property de
pends on the date of death. All such 
property must be located in the 
State of Michigan. Decedents dying 
in 1992 must meet all the following 
criteria. Decedents dying after 1992 
may meet either of the first two 
reQuirements below. 24 

A. 50% or more of the adjusted 
value of the estate is "agricul
tural use" property transferred 
from the decedent to a "quali
fied heir."25 

B. 25% or more of the adjusted 
value of the estate is "agricul
tural use" property transferred 
from the decedent to a "quali
fied heir" and either the dece
dent or the "qualified heir" was 
a "material participant" in the 
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farm operation for 5 of the pre
ceding 8 years.26 

C. The real property is eligible as 
farmland under P.A. 116.27 

D. During 5 of the 8 years ending at 
death, the deceased or a "quali
fied heir" materially participated 
in operating the farm. 28 

"Agricultural use" property pro
duces "plants and animals useful to 
people. "29 "Qualified heirs are Class A 
beneficiaries, a mutually acknowl
edged "farm business partner" and 
the lineal descendants of a "farm 
business partner. "30 

Unlike the "family business," the 
Legislation encourages transfers to 
business partners and their children. 
Additionally, the examples described 
for "family businesses" would be 
exempt if farms with a large enough 
percentage of the property trans
ferred. 

Michigan Generation 
Skipping Tax 
The Legislation enacts a new Genera
tion Skipping "Pick Up" tax for per
sons dying after December 31, 1992.31 

The statute ignores people moving in 
or out of state. It also ignores the 
residence of the deceased and the 
location of the property. The only 
limitations on its application appear 
to be those imposed by the U.S. 
Constitution. 

(( ) 

c) 
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----------------------------FOOTNOTES----------------------------
1. Public Act Number 65 of 1992 is not available as we go to press. Our copy is Draft 1 of Substitute for Senate 

Bill No. 1 (S-7). Originally S-7 called for accelerated payments of Inheritance Tax, a credit represented as 
offsetting the penalties and interest for late payment, and a "pick up" tax. However, in a budget balancing 
move, the House of Representatives amended S-7 to eliminate the "pick up" tax provisions except for farms 
and some "family businesses." It's authors believed that the credit roughly offsets the penalties and interest 
and solved a one time budget balancing need, see numbered paragraph 7 of H. Lynn Johndahl's Summary of 
Senate Bi/11 (S-7) (:bsbb1sum, BS/SB1 (S-7) SUM 5-11-92. 

2. §4(1). 

3. §4(1). 

4. §4(1). 

5. §4(1). 

6. "Claims against the estate, necessary litigation, or other unavoidable cause of delay," §4(2). In discussion, 
David Horvath, Michigan Inheritance Tax Examiner for Oakland County, felt Treasury would liberally construe 
good cause. Reasonable minds will differ about the need to pay the remaining 25% in order to avoid the 8% 
penalty. The language mandates the 25% payment, but as amended, it may be referring to the steps needed 
to avoid the other penalties. 

7. This conclusion is based on the fact that the Act did not amend the relevant provisions of §1 and §4(6) except 
to change the numbering of §4(6) to §4(5) and modernize the spelling of "willful." (The Legislature did 
modernize the spelling, structure and syntax of the 19th Century Michigan Inheritance Tax Act in a number of 
other places as well.) We concluded that this essentially ratified the 75% procedure in RAB 89-41. 

a. §2e. 

9. The date Senate Bill213 of the 86th Legislature is enacted into law. 

10.Revenue Administrative Bulletin 89-41 (RAB 89-41, 5-4-89) provided Treasury's position under the old law. 

11. §4(6) defines the "Estate" as the "personal representative, executor, or trustee of each estate" for inheritance 
tax filing purposes. The legislation continues to impose the tax on "the transfer of property" under§ 1 (1 ). 

12.§4(6). 

13.§4(6). 

14. §4(4). 

15.§1(7)(b). 

16.§2(1). 

17.§2(1). 

18.§1(1)(d). Treasury will report on its policies and procedures in this area not later than January 1, 1996. 

19.§2(6). 

20.§21(g). 

21. David Horvath felt I.R.C. §469(e) and Temp. U.S. Treas. Reg. §1.469-5 would be helpful in this area. 

22.§210). 

23. §2(d)(6) and {7). 

24.§21(d). 

25. §21 (d)(ii). 

26.§21(d)(iii), §21(d)(v) and §2d. §21(i) defines material participation using I.R.C. §2032a. David Horvath said 
that ultimately one uses the passive activity rules of I.R.C. §469(e) and Temp. U.S. Treas. Reg. §1.469-5. 

27. §21 (d)(i). 

28. §21 (d)(iv). I.R.C. §2032a defines "material participation," in §21 (I). The draftsmen probably meant I.R.C. 
§2032A. I.R.C. §2032A(e)(6) looks to I.R.C. §1402(a)(1) defines the fine line between self employed share 
cropping farm owners and rental share cropping farm owners. 

29.§21(f) also provides examples. It differs from the P.A. 116 definition . 

30.§21(g). 

31.§2a(6). 
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NEWS ABOUT TAX LAWYERS 

JOSEPH A. BONVENTRE chaired 
a program at the American Bar 
Association, Section of Real Property, 
Probate and Trust Law CLE Meeting 
in Nashville, Tennessee entitled "The 
Audit and Appeal Process Before the 
IRS and Tax Court, Including Valua
tion Disputes." Joe has also been 
nominated to be a Director of the 
Catholic Lawyers Society. 

Five new associates recently joined 
the law firm of Warner, Norcross & 
Judd, P.C.-DA VID E. KIRTLEY, 
R. PAUL GUERRE, LOREN 
ANDRUUS, KAREN 
VANDERWERFF-RADEMACHER, 
AND SUSAN GELL-MEYERS 

DAVID E. KIRTLEY receive his 
undergraduate degree, summa cum 
laude, from Wabash College, where 
he was a Mackintosh Fellow and a 
member of Phi Beta Kappa. While at 
Wabash College, he was the recipient 
of the J. Harry Cotton Prize in Phi
losophy. Kirtley received his law 
degree from Vanderbilt University 
where he was a member of the Order 
of the Coif honorary society, received 
the Johnson & Gibbs Appellate 
Advocacy Award, served as a staff 
member on the Vanderbilt Journal 
of Transnational Law, served on the 

·Moot Court Board, and was an oralist 
on the Jessup International Law 
Moot Court Team. 

R. PAUL GUERRE received his 
undergraduate degree, cum laude, 
from Dartmouth College, and his law 
degree, magna cum laude, from Notre 
Dame Law School. 

LOREN ANDRULIS received his 
undergraduate degree from 
Kalamazoo College and his law 
degree, cum laude, from Wayne State 
University. 

KAREN VANDERWERFF
RADEMACHER received her under-
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graduate degree from Michigan State 
University and her law degree from 
DePaul University, both with honors. 

SUSAN GELL-MEYERS received 
her undergraduate degree, with 
distinction, from the University of 
Michigan and her law degree, cum 
laude, from the Indiana University 
School of Law where she served as a 
managing editor of the Indiana Law 
Journal. 

PATRICIA F. CLAIRE has become 
a shareholder in the law firm of 
Willingham & Cote', P.C. which is 
located in East Lansing and St. Johns, 
Michigan. Patricia F. Claire practices 
in the areas of health care, employee 
benefits, association law and insur
ance regulation. She is a graduate of 
Stanford University Law School and 
holds a M.P.A. from Harvard Univer
sity. Ms. Claire has extensive public 
sector regulatory and policy-making 
experience, having served as a public 
executive in health, housing and 
community development for twelve 
years prior to joining Willingham & 
Cote', P.C. in 1984. 

JEFFREYS. STERNBERG has 
become associated with the firm of Lee 
& Gregory, P.C. Offices are main
tained in Birmingham and Brighton. 
He specializes in the area of Taxation, 
Estate Planning, Pension and Profit 
Sharing, Business Planning and 
Business Transactions. Mr. Sternberg 
received his LL.M. in Taxation from 
Boston University School of Law in 
1986, his law degree from Detroit 
College of Law in 1985, and his B.S. in 
Psychology from Michigan State 
University in 1982. Previously he was 
with Liberson, Bloom, Bloom & Bock, 
P.C. Jeffrey is an adjunct Professor at 
Oakland University in its Certified 
Financial Planning Program. In 
addition, Jeffrey is a frequent lecturer 
in the areas of estate planning and tax 
planning. 

(.] 
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Michigan Real Estate 
Practice and Forms 
Second Edition 

Authors: Nyal D. Deems and 
James M. Tervo 

The Institute of 
Continuing Legal Education 
1020 Greene Street 
Ann Arbor, Michigan 48109-1444 
Two Loose LeafVolumes with 
Periodic Supplementation $167.00 
Published in 1989 and 
supplemented in 1992 

As most tax practitioners are well 
aware, the practice of tax law is 
intertwined with a plethora of non
tax issues and concerns. Unfortu
nately, one does not have the time, 
nor usually the desire, to become 
intimately familiar with the other 
tangential areas of the law. As a 
result, this well-wrought work is a 
welcome addition to the tax 
practitioner's library. 

The authors have successfully 
consolidated three prior real estate 
publications: their own Michigan 
Real Estate and Sales Transactions 
together with Michigan Land Con
tract Practice and Michigan Real 
Estate Formbook. Even though this 
publication is not entirely "new" (first 
published in 1989), the 1992 Supple
ment has been incorporated into the 
original work. More specifically, 
among the subjects covered in this 
two-volume work are real estate 
descriptions, preliminary agreements, 
land contracts, financing techniques 
and documents, condominiums, water 
and mineral interests, construction 
and development issues, leases, land 
use regulation, bankruptcy issues, 
and closings. In addition, Chapter 19 
provides extensive coverage of com
plex environmental laws and regula
tions and their effect on real estate 
transactions. 

The authors concede that their 
prime motivation was to write a 
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practical guide that exposes the 
practitioner to the majority of trans
actions that occur in Michigan and to 
offer practical advice and knowledge 
with respect to those transactions. I 
believe that the authors have suc
ceeded in their endeavor. Each 
chapter is peppered with pertinent 
Michigan statutory and case law. 
Throughout almost every chapter, the 
authors have provided model forms to 
supplement the text and to better 
assist the practitioner. For those 
with IBM and IBM-compatible per
sonal computers, there are also three 
disks (word perfect 5.0/5.1) that 
contain selected forms printed in the 
book. 

As the authors noted, this work 
was not intended to address complex 
and intricate transactions, but it does 
succinctly give the practitioner an 
excellent understanding of Michigan 
real estate law. 

Buying and Selling Businesses 
Illinois Institute of 
Continuing Legal Education 
Distributed by: General Practice 
Section, ABA 
Publications Planning and Marketing 
American Bar Association 
750 North Lake Shore Drive 
Chicago, Illinois 60611 
(312) 988-5555 
Published in 1987 and 
supplemented in 1990 $97.95 

This reviewer was pleasantly 
surprised by the scope of coverage 
that this paperback volume offered. 
Rather than solely focusing on the tax 
aspects of purchasing or selling a 
business, this work delves, not too 
deeply mind you, into the fundamen
tal aspects of orchestrating transac
tions of this type. 

Organized into six cohesive chap
ters, the work covers the following 
areas in an encompassing manner: 

(1) Preliminary, Corporate law, and ,,:·· 'I 
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contractual considerations in 
the purchase and sale of a 
business; 

(2) Tax considerations of buying 
and selling an unincorporated 
business; 

(3) Tax considerations of buying 
and selling an incorporated 
business; 

(4) Evaluation, purchase price, 
and methods of payment; 

(5) Federal and state securities 
law considerations; and 

(6) Drafting the contract for the 
purchase and sale of the busi
ness. 

The text was originally written in 
1987 and is updated through 1990. 
Hopefully, the publishers will under
stand the necessity of periodically 
revising this text. 

Two of the more practical chapters 
of the text concern the area of securi
ties law and contract drafting. Due 
to my minimal exposure to securities 
law, I found this chapter extremely 
instructive. The topics of this chap
ter focus on the process and signifi
cance of registration and when 
business combinations are subject to 
and exempt from registration. In 
addition, the appendix at the end of 
the chapter provides a useful chart of 
limited offering exemptions. 

The chapter on contract drafting 
presents sample provisions for use in 
three types of transactions involving 
the purchase and sale of a business, 
including a sale of assets, a sale of 
stock and a merger, together with 
commentary highlighting key issues, 
competing issues of the purchasers 
and seller, and recent changes in the 
law (through 1990). As the author of 
this chapter notes, the separate 
provisions are drafted for a variety of 
situations and no particular transac
tion. Consequently, these provisions 
should be used with caution as a 
starting place for actual drafting, 
rather than as a substitute for the 

specific needs and concerns of one's 
client. 

Notwithstanding the lack of 
recent supplementation and the 
extensive references to Illinois 
corporate and case law, this work 
has much to offer to the tax practi
tioner and should serve one well in 
understanding the competing inter
ests surrounding these transactions. 
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All property, real and personal, 
within the jurisdiction of this state, 
which is not expressly exempted, shall 
be subject to taxation. (MCL 211.1; 
MSA 7.1.) The taxable status of 
persons and real and personal prop
erty is determined as of each Decem
ber 31, which shall be deemed the 
"tax day." (MCL 211.2; MSA 7.2.)1 

Michigan Constitution2 and stat
utes3 require the assessment of prop
erty at 50% of its real "cash value" or 
"true cash value."4 

The assessor is required to deter
mine the value of all property, both 
real and personal,5 within the assess
ing district on an annual basis.6 

Appeal to Local Level is a 
Jurisdictional Prerequisite 
The Tax Tribunal Act, enacted in 
1973,7 gives the Michigan Tax Tribu
nal original and exclusive jurisdiction 
over real and personal property tax 
assessment appeals, equalization 
appeals and related tax assessment 
levy and appeal matters. 8 

An appeal to the local board of 
review is, with very few exceptions,9 

an absolute prerequisite to further 
appeal of property tax assessments to 
the Tax Tribunal. 10 Local boards of 
review meet beginning the Tuesday 
following the first Monday in March. 11 

Many township boards meet for only a 
limited number of days. In some 
cities, advance scheduling is required. 
In some cities (including Detroit, 
Grand Rapids and Wyoming), an 
assessor's level review is required as a 
prerequisite to a local board of review 
appeal. While appearance and protest 
before boards of review are informal, 
the procedural requirements of the 
local boards vary. Some local Boards 
require personal appearance of the 
taxpayer or representative and others 
only require protest in writing, with-

out a personal appearance. 
Because it is often difficult to know 

whether the assessor's value conclu
sion as reflected on the assessment 
roll is fair in the short time available 
between learning of the assessment 
and the March local board of review 
hearings, many taxpayers file "protec
tive appeals" without serious argu
ment at that level of review, simply to 
protect their right to proceed further 
to the Michigan Tax Tribunal. This 
holds the taxpayer's options open 
until June 30 of the tax year. 

The jurisdiction of the Tax Tribunal 
is invoked by filing a petition by June 
30 of the tax year at issue. 12 The 
petition places the taxing units on 
notice of the issues raised. Tax 
Tribunal rule ("TTR") 205.1240(2) 
sets forth the requirements of what 
the petition must contain. Copies of 
the petition must be served on the 
taxing units (township or city) and on 
the school district and county. (See 
TTR 205.1208(1).)13 The assessor 
must file an answer within 30 days 
from date of service of petition. (TTR 
205.1225 and 205.1245.)14 

Post-Petition 
Procedural Requirements 
After initiating the Tax Tribunal 
appeal, the Tribunal rules call for a 
counsel conference (often by tele
phone) within 30 days of the 
assessor's answer and a summary of 
such conference must be filed within 
10 days of the conference. (TTR 
205.1250.)15 While the Tribunal is 
usually tolerant of some delay, failure 
to file a Counsel Conference Sum
mary will lead to an order of dis
missal, necessitating a Motion to Set 
Aside Order of Dismissal (with $25 
filing fee), and a prompt filing of a 
Counsel Conference Summary. 

Within 120 days of the counsel 
conference, the Tribunal rules require 
the exchange of appraisals. (TTR 
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205.1252.) The parties will usually 
stipulate to waive the 120-day rule at 
the counsel conference. The appraisal 
exchange date is then established by 
the Tribunal at the Prehearing Con
ference. 

The Tax Tribunal Rules lend the 
impression that a variety of discovery 
vehicles are available. This is not 
always true. Discovery as a matter of 
right is limited to interrogatories 
served prior to the prehearing confer
ence. (TTR 205.1255). The Tribunal 
will usually establish the discovery 
cut-off period at the prehearing con
ference. Depositions are available 
m on a special Tribunal order under 
TTR 205.1257, unless the parties 
stipulate. 

The Tribunal has traditionally 
disfavored depositions. Discovery and 
production of documents and things 
for inspection, copying or photograph
ing is only available upon motion. 
(TTR 205.1260.)16 

Comparable to the circuit court 
pretrial conference, TTR 205.1270 
provides for a Prehearing Conference. 
The Tribunal requires service on your 
opponent and the Tribunal of a 
Prehearing Statement. The confer
ence usually takes but a few minutes 
where experienced representatives of 
the parties are involved, and aside 
from clarifying the answers shown on 
the Prehearing Statement form, little 
else is usually discussed and no effort 
whatsoever is made to force settle
ment negotiations (as sometimes 
occurs in circuit court). Notwith
standing the Statement requirement 
that witnesses and exhibits be speci
fied, the Tribunal usually permits an 
exchange just before hearing. 

At the Prehearing Conference, the 
Tribunal will also schedule the ex
change date for appraisals or valua
tion reports (if not previously ex
changed within 120 days of counsel 
conference.) Failure to deliver the 
appraisal or valuation report as 
required may preclude any testimony 

as to value at the hearing. (TTR 
205.1252(1).) 

Following the Prehearing Confer
ence, the Tribunal issues a 
Prehearing Summary. This Sum
mary is an Order of the Tribunal 
which controls the future litigation. 
(TTR 205.1270(6).) The hearing 
usually takes place many months 
after the Tribunal issues its 
Prehearing Summary. 

The rules and procedures govern
ing the hearing in the Tax Tribunal 
differ in many respects from those in 
circuit court. For example, the 
Michigan Rules of Evidence are not 
strictly adhered to. The Tribunal 
tends to admit most evidence, under 
the "reasonably prudent man" test. 
(TTR 205.1410(1).) The hearsay rule 
is not enforced. There are many 
other rules and procedures unique to 
practice in the Tax Tribunal. Such a 
discussion, however, is beyond the 
scope of this article. 

The author would note that the 
Tax Tribunal has proposed an 
amendment to the Tax Tribunal Act 
which includes, among other things, 
implementing pre-trial and trial 
procedures similar to those used in 
circuit court civil actions. At the 
time this article was finalized, only 
the Senate had adopted a bill amend
ing the Tax Tribunal Act (Senate Bill 
169, passed April2, 1992). 
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----------------------------FOOTNOTES----------------------------

1. Real property for purposes of taxation is defined in MCL 211.2; MSA 7.1. Personal property for purposes of 
taxation is "defined' in MCL 211.8; MSA 7.8. 

2. Const 1963, art 9, §3. 

3. MCL211.27a; MSA 7.27(1). 

4. MCL 211.27; MSA 7.27, provides the statutory definition of "cash value." 

5. For purposes of taxation, personal property is self-reported and valued by the taxpayer. The taxpayer must 
submit a personal property tax statement no later than February 20 with the assessing officer (MCL 211.19; 
MSA 7 .19) where the property has situs. "Situsw is the location of the personal property on tax day, Oecem
ber31, of each year. MCL211.13; MSA 7.13 and MCL211.14; MSA 7.14. 

6. MCL211.10; MSA 7.10. 

7. 1973 PA 186, eft. July 1, 1974. 

8. MCL 205.731; MSA 7.650(31). 

9. SH., MCL 205.737(5); MSA 7.650(37)(5) and MCL 205.737(7); MSA 7.650(37)(7). 

10.MCL 205.735(1); MSA 7.650(35)(1). ~also Tax Tribunal Rule 205.1615. Even under this year's 1992 "tax 
freezew legislation, an appeal to the local board of review (and assessor's review, depending on city) is an 
absolute prerequisite to invoking the jurisdiction of the Tax Tribunal, even though the "tax freezew legislation 
prohibits the board of review from making any changes to the 1992 assessment under certain circumstances. 

11. MCL 211.29(1); MSA 7.29(1). 

12. MCL 205.735(2); MSA 7.650(35)(2). 

13. Taxing units which are not the respondent-units, such as county or school districts, may move to intervene in 
the proceedings. Such motions are generally granted if they are filed early in the litigation. Tax Tribunal Act 
Sec. 44; TIR 205.1220. 

14. TIR 205.1115(2) provides the filing fee schedule. Note: there is currently pending legislation (passed by the 
Senate, Senate Bill619) which proposes, among other things, a filing fee increase. 

15. The purpose of the Counsel Conference is to get the parties together early in the appeal process. The 
Summary of the Conference will usually reflect that the parties have met, discussed the exchange of 
information, and may include any other matters discussed, such as the likelihood of settlement and the waiver 
of the 120-day rule for exchange of appraisals. See TIR 205.1250. 

16. Motjon Practice: TIR 205.1230 requires written motions (with the $25 filing fee), but does not permit motion 
hearings. 
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Tax Practitioner's view of Spreadsheets: 
Finding the Programmer within you 
By: J. Thomas MacFarlane 

Do you have a personal computer 
("PC") in your office? If so, have you 
decided whether it was a good invest
ment? All the consultants in the 
world won't make a PC a good invest
ment unless you, as a tax profes
sional, put it to use. Word processing 
software alone probably won't do the 
trick. Very few sophisticated clients 
will pay attorney rates for your word 
processing skills. Of course, your 
productivity will increase to a certain 
degree from your occasional and 
judicious use of your PC's word pro
cessing capability. Nevertheless, 
unless you can type as fast as you can 
dictate, major word processing assign
ments should be delegated to support 
staff. 

As a tax lawyer, you may find that 
spreadsheet software will increase 
the usefulness of your PC more than 
word processing. Lawyers who be
come proficient with a quality spread
sheet software will significantly 
improve their efficiency and produc
tivity when it comes to frequently 
performed calculations. At a mini
mum, your PC will become a good 
investment, or perhaps even a great 
investment, if you use spreadsheet 
software on a regular basis. 

Most of us who consider ourselves 
tax practitioners have one or more 
subspecialties within the tax area. In 
my principal area of practice, probate 
and estate planning, I have found 
several useful software applications. 
For instance, the Michigan inherit
ance tax generally requires a number 
of separate steps when calculated by 
hand or even with the aid of a tradi
tional calculator. Mter learning a 
little bit about our firm's spreadsheet 
software, I realized that a properly 
designed spreadsheet can do all the 
calculations. In most cases, if I enter 

the gross taxable estate, the claims 
and the deductions and each 
beneficiary's share of the estate, the 
spreadsheet will calculate the 
amount of tax due plus the collection 
fee. I suppose you could even pro
gram the spreadsheet to calculate 
penalty and interest (but I don't 
recommend bragging to your clients 
about it if you do). 

Preparing a Michigan inheritance 
tax spreadsheet was no easy matter. 
Indeed, creating a single formula 
that will apply a progressive tax rate 
structure was more than a little 
tricky. 1 In order to program the 
spreadsheet to calculate life estates, 
I had to input all of the factors from 
the applicable life estate table. De
spite the initial effort and the addi
tional work which will be required to 
update the spreadsheet for the recent 
revisions to the statute, I expect that 
the time I spent preparing my inher
itance tax spreadsheet will prove to 
be justified. 2 

Many practitioners may have use 
for a spreadsheet which calculates 
amortization schedules. With rela
tively few formulas, you can create a 
spreadsheet which calculates the 
interest and principal portion of each 
equal installment, as well as the 
outstanding principal following each 
installment. If the amortization 
schedule is prepared in connection 
with a loan document you are draft
ing, a printout of the schedule will 
make an excellent exhibit to the 
document. 

There are many ways to learn 
about the operation, formulas and 
functions of your spreadsheet soft
ware. The instruction manual is the 
obvious starting place. The length of 
the manual and the jargon used may 
render it somewhat useless if you 
have no prior experience with spread-
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sheets. A training course on your 
particular software may be the best 
way to initially learn about the 
software. There are many consult
ants in the business of teaching 
courses to users on various software, 
and community education courses on 
this subject matter are occasionally 
scheduled. Your local bookstore and 
library are also good sources of 
information. Most major spreadsheet 
software are the subject of a number 
of books and instructional journals. 3 

I suppose it goes without saying 
that you should test and retest your 
spreadsheet for errors. It is a good 
idea to enlist the help of another 
attorney for this purpose. If you can 
recall any files where you manually 
made the types of calculations that 
your spreadsheet is designed to 
make, you may want to ruri those 
numbers through your spreadsheet to 
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make sure the spreadsheet is error 
free. 

After you achieve a level of profi
ciency with your software, you will 
hopefully find many opportunities in 
your practice for spreadsheet appli
cations. Your PC may eventually 
replace your calculator. While 
preparation of a spreadsheet may 
sound time consuming, no one knows 
your spreadsheet needs and opportu
nities better than you. Unlike most 
other investments, you alone will 
determine whether your PC provides 
a good return on the capital 
invested. 

---------------------------FOOTNOTES-------------------------------
1. For instance, my Lotus formula for calculating the tax due on a net distribution to a Class B beneficiary looks 

like this: @IF (A125>500000, + (A125 * 0.17) • 16000, @IF (A125>50000, + (A125*0.14) • 1000, + 
A125*0.12)). 

2. I am still just as hopeful for "pick-up" tax reform to the Michigan inheritance tax as the next probate lawyer. 
However, if you think the formula in footnote 1 is complicated, you should know that the federal state death 
tax credit requires a string of 19 IF/THEN commands. The formula in footnote 1 has just two. 

3. SH, e.g., T. Tepsich & A. Tepsich, Learning, Understanding & Using Spreadsheets (1990); J. Nevison, 
Microsoft Excel Spreadsheet Design: Twenty-Two Rules for Effective Writing & Editing Time After 
7ime(1990); D. Zak, Tutorial Guide to Lotus 1·2·3 Release 2.3: An Introduction to Problem-Solving with 
Spreadsheets (1992); Thommes, Proper Spreadsheet Design (1992); Excellence (monthly periodical for Excel 
users); Absolute Reference (monthly periodical for Lotus and Symphony users); Spreadsheet (monthly 
periodical). 
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