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May 31, 1989 

oear Taxation Section Members: 

The arrival of summer means the start of new activities for each of you -
vacations and outdoor projects, and the somewhat slower pace which often comes 
with the season. 

summer also signals a major annual event for Taxation Section members. The year's 
continuing legal education effort will culminate with the Annual Summer Tax 
conference at Mackinac Island on July 28 and 29. Outstanding speakers of national 
reputation will provide useful insights into current topics, including recent 
developments in the estate planning and employee benefits law, and planning 
opportunities for corporate clients. The meetings will be held at the lovely 
Grand Hotel, one of the premier destination resorts in America. 

Summer also marks the final months of Council terms for several Council members 
and two Committee chairpersons. Each of these individuals deserves a public 
"thank you" for his contribution to the growth of Taxation Section activities 
designed to help you as you serve the people of Michigan. 

Bill Sikkenga leaves the Council in September after serving seven years, three of 
which involved officer positions within the Section. While serving on the 
Council, Bill believed that a framework of successful Section programs could only 
be built on the cumulative efforts of many individuals. "Brick by brick," he 
would often say, each of us can make a positive contributi()n. Bill's tenure on 
the Council has exemplified that vision. 

Completing three year terms on the Council in September are Roger Cook and Leon 
Schurgin. Roger deserves special thanks for his major contribution to the 
substantial growth in continuing legal education activities within the Section. 
We also thank Leon for his enthusiastic efforts on a variety of projects relating 
to continuing education, IRS liaison and Section organizational matters. 

During 1988, Paul Jackson volunteered to complete the last year of a vacated three 
year Council term. We have appreciated his readiness to step in and serve. 

Completing two year terms as Committee chairs are David Ohlgren (Partnerships) and 
Bob Stevenson (Employee Benefits) . David has devoted his energy to expanding the 
involvement of Section members in Partnership Committee activities. Bob has 
maintained the high standard of service for which the Employee Benefits Committee 
has become known. The Section thanks each of them for his efforts. 

I look forward to seeing many of you at the Summer Tax Conference, and I hope that 
each of you has a pleasant and safe summer. 

Best regards, 
Taxation Section Council 

Stephen I. Jurmu 
Chairperson 
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Report of the 
Corporation Committee 
May 24, 1989 
Robert R. Stead, Chairperson 
200 Centennial Plaza 
2851 Charlevois Drive, S.E. 
Grand Rapids, Ml 49546 
(616) 949-2300 

1. Chairperson's Message. 
Our most recent meeting was held on 
May 11, 1989, at the offices of Miller, 
Johnson, Snell & Cummiskey in 
Grand Rapids. At that meeting, 
David Kirvan, the Michigan Single 
Business Tax Administrator, pro
vided an excellent overview of the 
recent changes made to the Michigan 
Single Business Tax Act. In addition, 
Mr. Kirvan reviewed the legislation 
pending in both houses of the Michi
gan legislature. We thank David for 
his excellent presentation and the 
time and effort he put into it. 

2. Future Schedule. 
The next meeting of the Corporation 
Committee will be held on Wednes
day, September 20, 1989, in conjunc
tion with the Partnership Committee. 
This meeting will coincide with the 
State Bar Annual Meeting which is 
being held in Lansing. 

It is presently anticipated that 
John Steines, a professor of law in the 
Tax Program at New York Univer
sity, will be the featured speaker. 
John will discuss some fundamental 
issues to be reviewed when deciding 
whether to organize as a partnership 
or a corporation. In addition, John 
will discuss issues peculiar to pass
through entities in connection with 
acquisitions. The meeting will be 
held in Lansing; however, the precise 
location has not yet been determined. 
You will be notified of the meeting 
information shortly. 
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3. Important Developments. 
On May 11, 1989, the Internal Reve
nue Service issued the second set of 
temporary regulations on the 
passive loss provisions contained in 
Section 469 of the Internal Revenue 
Code. The regulations focus on the 
definition of an "activity" for purposes 
of determining whether losses from 

I 
I 

such operations are subject to the i 

limitations imposed by Section 469 of 
the Code. 

The Internal Revenue Service 
also has indicated that three Sub
chapter S regulation projects will be 
completed by the fall of 1989. The 
regulation projects deal with (1) the 
classification of debt as a second class 
of stock, (2) the tax on built-in gains 
under Section 137 4 of the Code, and 
(3) guidance on adjustments to the 
basis of stock. 

Finally, on May 4, 1989, the 
Internal Revenue Service issued its 
notice on proposed rule making on 
golden parachute payments under 
section 280G of the Code. The regula
tions define in some detail the con
cept of an excess parachute payment 
subject to additional tax. The regula
tions are recommended reading for 
those involved in the mergers and 
acquisitions area. 

4. Other Matters. 
I strongly urge all of you who are able 
to attend the Taxation Section's 
Summer Conference to be held on 
Mackinac Island on July 27-29, 1989. 
The Tax Council has attracted out
standing speakers for the Conference. 
I hope to see you all in July. 
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Report of the Employee 
Benefits Committee 
May 25, 1989 
Robert B. Stevenson, Chairperson 
201 South Main, Suite 700 
Ann Arbor, Michigan 48104 
(313) 747-7050 

1. Chairperson's Message. 
Our meeting at the newly refurbished 
Dearborn Inn on May 22 was very 
well attended. Many compliments 
were heard on both the delicious 
lunch and the program which fol
lowed. Our special guest speaker was 
Michael L. Solomon of Cleveland, 
Ohio, who very clearly summarized 
the treatment of defined benefit plans 
in employer bankruptcies. Other 
speakers included Steven Lowney on 
plans investing in employer stock, 
Jane Smith and Nancy Welber on 
loans from 401(k) plans, Janet 
Witkowski on futures investing by 
qualified plans, and Warren 
Widmayer on recent developments in 
Section 89 compliance. All speakers 
provided fine written materials. 

2. Future Schedule. 
Our next meeting will be held on 
September 20 in Lansing in connec
tiqn with the State Bar Annual Meet
ing. 

3. Important Developments. 
Your chairperson's last report noted 
that a group of employee benefit 
committee members including Peter 
Sheldon, Steve Jurmu, Steve Lowney, 
Larry Ferguson, Warren Widmayer, 
Sherill Siebert and Bob Stevenson 
prepared information for both the 
Michigan Senate and House Judiciary 
Committees on legislation which 
would have provided a state law 
exemption from levy for retirement 
plan benefits. That legislation has 
now become law and is Public Act No. 
5 of1989. 

Report of the Estate 
and Trust Committee 
May 1, 1989 
Reginald Nizol, Chairperson 
P.O. Box 222 
Detroit, Ml 48232 
(313) 225-3966 

1. Chairperson's Message. 
Our committee continues to grow by 
leaps and bounds. Twenty-four 
additions to membership have been 
made in 1989. "Outstate" interest in 
the committee is great and we will 
continue to schedule one or more 
meetings per year at locations de
signed to encourage outstate partici
pation. 

2. Recent Activities. 
An IRS panel comprised of Todd 
Hittinger from District Counsel, Mike 
Mulcahy from Appeals, and Brian 
Trindell from the Estate and Gift Tax 
Group discussed the Service's activi
ties in the estate and trust area at 
our March 14, 1989 Benton Harbor 
meeting. There was an open ex
change between the panel and the 16 
committee members attending, espe
cially in response to Brian Rindell's 
remarks regarding the aggressive 
audit positions which he is encourag
ing. He noted that the District's 
Estate and Gift Tax staff has been 
bolstered by the addition of five new 
attorneys. 

3. Future Schedule. 
Our next meeting is scheduled for 
June 13, 1989 at the Clarion Inn at 
31525 West 12 Mile Road, in 
Farmington Hills. George W. Gre
gory of Lee & Gregory, P.C. will pres
ent: "Tax Planning for the Estate 
over $5,000,000 -a Case Study." Mr. 
Gregory is a frequent lecturer on tax 
subjects. He was formerly an IRS 
Revenue Agent as well as an Assis-
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tant Professor at Wayne State Uni
versity School of Business. His 
credits include numerous articles in 
technical publications and journals, 
including, "Tax Shelter Trusts: One 
Answer to Estate Planning Probems," 
which was published in the Fall 1986 
Journal of the Institute of Certified 
Financial Planners. 

The committee is geared up for 
its part in the State Bar of Michigan 
Annual Meeting in Lansing on Sep
tember 20th. Richard J. Puhek from 
the Tax Department of Old Kent 
Bank & Trust will give a presentation 
on the "Funding of Marital Trusts." I 
heard Rich speak on this subject at 
last year's Michigan Bankers Associa
tion meeting and know that we can 
anticipate an interesting and infor
mative presentation. 

4. Important Developments. 
Perhaps the most troubling provision 
in the 1986 Tax Reform Act to practi
tioners in the estate and trust area is 
new Internal Revenue Code Section 
2036(c) and its amendment by 
T AMRA. The section applies to 
interests in an "enterprise," but "en
terprise" is nowhere defined. The IRS 
promised to issue guidance as early 
as Decmeber 1988. Since then, the 
due date of the IRS pronouncement 
has been delayed repeatedly. The 
now imminent IRS pronouncement 
should clarify the meaning of "enter
prise." Speculation has it that resi
dences, term life insurance policies, 
and tangible personal property will be 
excluded from the defintion, while 
single premium policies will be in
cluded. The pronouncement promises 
to be at least 48 pages long and to 
contain at least 45 examples. 

1 
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Report of the Partnership 
Committee .·· 
June 8, 1989 
David J. Ohlgren, Chairperson 
320 N. Main, Suite 300 
Ann Arbor, Ml48104 
(313) 769-2691 

1. Chairperson's Message. 
Attendance at committee meetings is 
picking up. Our last meeting at
tracted thirteen. 

Efforts will continue to make it 
more convenient for out-state com
mittee members to participate. In 
March, I met with six of these mem
bers from the Grand Rapids area. 
They asked that some of our meet
ings be scheduled in Grand Rapids or 
Lansing. The annual meeting in 
September is, of course, in Lansing. 

Members also can participate in 
the committee by providing articles to 
the Michigan Tax Lawyer, and the 
tax issues and the "Tax Notes" col
umn of the Michigan Bar Journal. 
Interested authors should contact me 
to be put in touch with the appropri
ate editor. 

2. Recent Activities. 
The committee held its regular meet
ing on Mat 10, 1989, at the Bloom- . 
field Hills· offices of Miller, Canfield, 
Paddock & Stone. This was again a 
joint meeting with Roger Cook's 
taxation committee of the Real Prop
erty Section. Bill Acker gave a pre
pared talk on choice of entity issues 
which included a summary of recent 
rulings concerning the participation 
of Subchapter S corporations in 
partnerships. Mike Indenbaum 
summarized various rulings concern
ing the treatment of interest deduc
tions flowing from pass through 
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entities. These were followed by a 
lively roundtable discussion of vari
ous topical matters. 

3. Future Schedule. 
The next regular meeting will be held 
in conjunction with the Annual Meet
ing on Wednesday, September 20, 
1989, at 2:50 p.m. The Annual Meet
ing is in Lansing. The site of our 
meeting is presently unknown. Our 
program may include a talk by a 
special out of town guest 
who will address our committee and 
the Corporation Committee. Details 
are still being worked out with Bob 
Stead of that committee. 

4. Important Developments. 
The Internal Revenue Service issued 
Temporary Regulation Section 1.469-
4T on May 11, 1989. This regulation 
provides the long-awaited definition 
of an "activity'' under the passive loss 
rules. 

Simultaneously, miscellaneous 
changes were made to the earlier pas
sive loss regulations touching on 
topics such as average period of 
customer use, allocation of disallowed 
losses and credits among activities, 
property held for sale to customers, 
property rented incidental to a devel
opment activity, and prior material 
participation. 

The IRS indicates that the pas
sive loss regulations project will 
continue with at least six additional 
topics, including the $25,000 offset for 
active participation in real estate 
rental activities and the application of 
the passive loss rules to trusts, es
tates, beneficiaries and publicly 
traded partnerships. 

Report of Practice and 
Procedure Committee 
June 9, 1989 
Bruce A. Newman, Chairperson 
2370 South Linden Road, Suite 300 
Flint, Ml 48532 
(313) 230-8811 

1. Chairperson's Message. 
I am pleased to announce that a great 
deal of useful information was gener
ated from our last committee meeting 
held with officials of the Michigan 
Treasury Department. Updated 
telephone numbers for key contact 
persons, along with their FAX num
bers, hopefully will facilitate and im
prove communications between 
practitioners and the Department, 
and this information will be pub
lished in the next issue of the Michi
gan Tax Lawyer. 

2. Recent Activities. 
On June 6, 1989, the Practice and 
Procedure Committee held a very 
interesting and informative meeting 
in Lansing with the following Michi
gan Treasury Department officials, 
who graciously agreed to meet with 
us and respond to our questions: 

Mr. Lewis Duncan, Revenue 
Commissioner; 

Mr. Thomas Hoatlin, Deputy 
Revenue Commissioner; 

Mr. David Rudd, Deputy 
Revenue Commissioner; 

Mr. Richard Roesch, Assistant 
Attorney General, representing 
the Treasury Department. 

Topics discussed at this meeting 
included procedures for release of 
state tax liens, tolling of the statute 
of limitations on the collection of 
taxes, and enforcement of tax liens. 
Also discussed at length were prob
lems encountered by practitioners in 
dealing with the Michigan Auto
mated Collection System (MACS), 
which is the Treasury Department's 
answer to telemarketing. 
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Michigan Treasury now has in 
place a system which is designed to 
automatically release tax liens within 
seven to ten days following full pay
ment of the underlying tax liability. 
In connection with requests for par
tial discharge of tax liens as to spe
cific properties, simply sending a copy 
of the formal request made to the IRS 
will suffice for Treasury analysis 
purposes. Treasury officials stressed 
the fact that Michigan tax collection 
procedures, which are governed solely 
by statute, do not necessarily mirror 
IRS procedures. Examples of this 
would be the fact that Michigan law 
does not allow for Offer In Com pro
mise, and Michigan will not entertain 
a request for subordination. It also 
was noted that Michigan does have 
an informal penalty abatement proce
dure, whereby the taxpayer can send 
a letter setting forth the circum
stances amounting to reasonable 
cause as to why a penalty should be 
abated. 

Numerous questions were posed 
regarding the operation of MACS. It 
was stressed that MACS was de
signed to be a paperless system, and, 
therefore, any written communica
tions to MACS will present signifi
cant problems. If the taxpayer wishes 
to communicate directly with MACS, 
it is possible to FAX your Power of 
Attorney to MACS and/or to establish 
a three-way conference with the 
taxpayer, yourself and the MACS 
official. If you are experiencing , 
problems with the individual han
dling the MACS account, ask for the 
supervisor and/or the Treasury repre
sentative for assistance. 

Our committee members con
tinue to be active in the creation of 
timely and informative articles for 
the Michigan Tax Lawyer and the 
Michigan Bar Journal. 

3. Future Schedule. 
The next scheduled meeting of the 
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Practice and Procedure Committee 
will be held in conjunction with the 
State Bar Annual Meeting. The exact 
location and the time of this meeting 
are not known at this time. In addi
tion to our regularly scheduled mat
ters, we will have a guest speaker 
from the Michigan Department of 
Treasury. 

4. Important Developments. 
Our committee has been requested to 
provide testimony and comments to 
the State House committee, chaired 
by Representative Bandstra, in 
connection with his proposed legisla
tion seeking to establish a Taxpayer 
Bill of Rights for Michigan taxpayers. 
We will continue to monitor the 
development of this legislation and 
will attempt to have maximum input 
to the committee. 

Report of the State and 
Local Tax Committee 
May 26, 1989 \ 
Alan M. Valade, Chairperson 
500 Hogsback Road 
Mason, Michigan 48854 
(517) 676-5137 

1. Chairperson's Message. 
In recent years the courts and some 
state legislatures have enacted legis
lation intended to deny refund claims 
to taxpayers, or to give only prospec
tive effect to case law developments 
in the circumstance where prospec
tive application of a rule would deny 
refunds to taxpayers. This policy was 
most recently evident in Michigan 
Department of Treasury Revenue Ad
ministrative Bulletin 1989-23, re
leased on April 6, 1989, wherein the 
Department of Treasury announced 
that it will not issue refunds to fed
eral retirees for tax years 1984- 1987, 
notwithstanding the recent United 

f 
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States Supreme Court decision in 
Davis v Michigan Department of 
Treasury. In the Davis case, the 
Supreme Court held that Michigan 
discriminated against federal retirees 
by allowing Michigan retirees to ex
clude a portion of their retirement 
income from the Michigan income 
tax. 

These developments suggest the 
need for "taxpayer rights" type legis
lation such as the federal ''Taxpayer 
Bill of Rights." A task force has been 
formed in the Michigan Legislature 
to explore the enactment of a Michi
gan taxpayer bill of rights. Any Tax 
Section members interested in this 
task force should contact State Repre
sentative Richard Bandstra. Repre
sentative Bandstra is the chairman of 
the task force. 

2. Recent Activities. 
A meeting of the Committee was held 
on May 12, 1989 in Birmingham, 
Michigan. Our guest speaker was 
Mr. Scott Schrager. Mr. Schrager is 
the Senior Committee Analyst for the 
Taxation Committee of the Michigan 
House ofRepresentatives. He up
dated the committee members on 
recent legislative developments 
before the Michigan Legislature. 

Mr. Schrager stated that a num
ber of statutory developments over 
the past several years have resulted 
directly from taxpayer successes and 
some failures in the courts. He cited 
several recent examples, including 
the amendment of Section 69 of the 
Single Business Tax Act following the 
Michigan Court of Appeals decision 
in Jones v Laughlin Steel Corpora
tion. He also referred to the recent 
Rosenbalm case in the Court of 
Appeals wherein the court held that 
cash distributions from Subchapter S 
corporations are subject to Michigan 
intangibles taxation. He pointed out 
that on Christmas Day 1988, the 

Governor signed legislation which 
provides some phased-in Intangibles 
Tax relief to shareholders of Subchap
ter S corporations. 

With respect to the 1989 legisla
tive term, Mr. Schrager canvassed 
numerous House and Senate bills 
which have been introduced. He 
stated that, and while no bill has yet 
been introduced, there is a movement 
afoot for Michigan to adopt an excise 
tax on telephone service similar to the 
Illinois scheme recently affirmed by 
the U.S. Supreme Court in Goldberg v 
Sweet. He also stated that the Tax 
Tribunal Act may be amended to 
bring the appeal period under the Tax 
Tribunal (20 days) into compliance 
with the 21-day period stated in the 
Michigan Court Rules. 

He informed the Committee that 
on May 11, 1989, Senate Bill No. 1, 
which repeals the Michigan Inheri
tance Tax, was approved by the 
Senate and forwarded to the House of 
Representatives. 

Mr. Schrager also participated 
with the committee members in a 
round-table discussion regarding 
Revenue Act §27a(6). Section 27a(6) 
was enacted by the Michigan Legisla
ture following the U.S. Supreme 
Court decision in Memphis Bank & 
Trust v Garner. Mter the Memphis 
Bank case was decided, the Michigan 
Department of Treasury paid millions 
of dollars in refund claims. Mr. 
Schrager stated that the Legislature 
and the Department of Treasury were 
concerned with the "windfall" refunds 
that were paid by Michigan following 
the Memphis Bank case. The legisla
tive solution was to enact §27a(6) of 
the Revenue Act. This section pro
vides that a claim for refund based 
upon the validity of a tax law under 
the laws or Constitution of the United 
States or Michigan will not be paid by 
the state unless a claim for refund is 
filed within 90 days after the date set 
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for the filing of the original tax re
turn. As stated above, the Depart
ment of Treasury has announced that 
it will deny refund claims for all 
federal retirees for tax years prior to 
1988 notwithstanding the recent U.S. 
Supreme Court decision in Davis v 
Michigan Department ofTreasury. At 
the committee meeting, there was a 
robust discussion regarding §27a(6) 
and the fact that many tax preparers 
and practitioners are unaware of this 
provision. 

If 
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Invoking Equitable Estoppel against the IRS 
By: Robert C. Anderson 

The primary purpose of this article is 
to examine when, if ever, a taxpayer 
can invoke the doctrine of equitable or 
judicial estoppel1 against the IRS after 
having relied upon the promises, erro
neous advice or unfair conduct of an 
IRS employee. This question is espe
cially pertinent due to the recent 
revelation by the federal Government 
Accounting Office that the 800 num
ber taxpayer assistance advice\of the 
IRS is wrong about 40% of the time. 

The traditional rule is that a 
citizen cannot invoke the doctrine of 
equitable estoppel against the federal 
government. 2 The "King" can do no 
wrong.3 

The rationale for the traditional 
no-estoppel rule derives from many 
sources. Considerations of sovereign 
immunity, separation of powers, 
protecting the public fisc, the fear of 
collusion between citizens and govern
ment agents and the principle that 
citizens are deemed to know what 
statutes and regulations govern them 
when dealing with government agents 
explain this traditional judicial reluc
tance. 4 However, in recent times 
several federal circuits, notably the 
Second, Third, Fifth, Sixth, Seventh 
and Ninth, have abandoned the no
estoppel-against-the-government rule 
and have held the government bound 
to the erroneous advice or unfair 
conduct of its agents. 5 Estoppel has 
also been applied successfully against 
the IRS in at least five reported non
Supreme Court decisions, 6 including 
one case in the Sixth Circuit. 

The United States Supreme Court 
has decided almost every governmen
tal estoppel case against the citizen, 
but also has suggested that the doc
trine may be applied in limited 
circumstance where a government 
agent engages in "affirmative miscon
duct."8 In making this suggestion, the 

Court stated that citizens should be 
afforded "some minimum standard of 
decency, honor and reliability in 
their dealings with their Govern
ment.''!) 

How to invoke Estoppel 
In order to invoke the doctrine of es
toppel against the IRS, a taxpayer 
must establish a four-element test: 
(1) a misrepresentation by ·a govern
ment agent, (2) upon which the 
taxpayer reasonably relies, (3) to his 
detriment, and ( 4) which misrepre
sentation is sufficiently egregious to 
constitute "affirmative misconduct. "10 

The party claiming estoppel has the 
burden of establishing the ele
ments.11 

The first three elements of the 
test are the traditional elements 
needed to prove estoppel in the 
private party context. It is well 
settled that "the Government may 
not be estopped on the same terms as 
any other litigant."12 The fourth 
element of affirmative conduct is 
unique to invocation of the doctrine 
against the government. What is 
"affirmative misconduct?" Few 
decisions have tried to answer the 
question. One exception is Rider v 
U.S. Postal ServiceP In Rider, the 
Ninth Circuit stated that "affirma
tive misconduct" of a government 
employee involves more than a 
"simple misstatement." Rather, a 
citizen must show misconduct "going 
beyond mere negligence ... where the 
government's wrongful act will cause 
a serious injustice, and the public's 
interest will not suffer undue dam
age by imposition of the liability."14 

It now appears that the Sixth 
Circuit has adopted "affirmative mis
conduct" as an element to an estop
pel action against the government. 15 
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With this background in mind, 
we can now survey several of the 
typical trouble areas where estoppel 
may come into play. The law, as it 
concerns the IRS, has been fairly un
settled, with cases going both ways. 
The enactment in 1988 of the Tax
payer's Bill of Rights has given some 
clarity to the area. 

Promises Made by Revenue 
Agents in Closing and 
Compromise Agreements 
One of the most frustrating areas 
faced by tax practitioners is the lack 
of certainty in dealing with first-level 
revenue agents in tax audits. First, 
they have little authority to concede 
issues in favor of taxpayers. Second, 
whatever promises or representations 
they make during an audit need not 
be followed by higher level IRS offi
cials. 

In Dorl v Commissioner, 16 the 
Second Circuit refused to estop the 
Service when it sent a taxpayer 
erroneous written advice upon which 
the taxpayer relied. In that case, the 
taxpayer had made a math error on 
her 1969 tax return. She was advised 
by IRS letter that she owed an addi
tional $116.32 and if the amount was 
paid, she would have "paid in full for 
the Income Tax Return .. .for the 
period ending 12-31-69." The tax
payer paid the amount immediately. 
Upon later audit, an additional defi
ciency of $182.84 was discovered, 
which she refused to pay. The tax
payer sued the IRS, charging that the 
IRS should be estopped to deny that 
its letter constituted a closing agree
ment. The Second Circuit, however, 
held that the letter was not a closing 
agreement because the agent who 
sent it "had no authority to execute 
the formal closing agreement." The 
Court also found that the taxpayer 
failed to establish the element of 
"detrimental reliance" essential to an 
estoppel cause of action. The court 
reasoned that the taxpayer's reliance 
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on the letter did not cause her any 
consequential financial harm. 

The courts are also reluctant to 
help taxpayers to whom oral prom
ises are made in settlement negotia
tions. In U.S. v Asmar,17 the Third 
Circuit found no estoppel where a 
taxpayer relied upon a revenue 
officer's representations that the 
Service would seek enforcement 
against her former husband and joint 
obligor on tax due rather than 
against her. Relying upon these oral 
promises, the taxpayer decided not to 
bring suit against her former hus
band under an indemnification clause 
contained in the divorce judgment. 
Although it was obvious from the 
facts that the Service broke its prom
ise to the taxpayer and the taxpayer's 
reliance was reasonable, the court 
found that the third element of 
"detriment" was missing because 
there was no evidence that the tax
payer could not now seek reimburse
ment from her former husband for 
taxes paid. 

On the other hand, the Sixth 
Circuit upheld the taxpayer in Rey
nolds v C.I.R. 18 Here the court ap
plied a judicial estoppel theory to 
prevent the IRS from maintaining a 
different position in the Tax Court 
than it had taken earlier in the 
bankruptcy court. It is also notewor
thy that Reynolds held that the U.S. 
Tax Court does in fact have sufficient 
equitable jurisdiction to entertain 
estoppel cases. 

To satisfy the statutory and regu
latory requirements of compromise 
agreements, the applicable IRS forms 
must be used and signed by the 
taxpayer, the revenue agent and the 
District Director. 19 The same rule 
applies to closing agreements. 20 It is 
not sufficient that the local agent 
signs. The District Director must 
also sign and if the Director does not, 
the agreement is invalid and addi
tional tax adjustments are possible. 21 

In conclusion, it would appear 
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that the maxim "caveat taxpayer'' br 
"let the taxpayer beware" applies to 
closing and compromise agreements. 
A taxpayer should not rely on oral 
pronrises or representations and 
should remember that the District 
Director can reject closing and com
promise agreements signed by the 
lower-level revenue agent. To protect 
a taxpayer who has concluded a 
closing or compromise agreement 
with the local agent, the tax practitio
ner will want to establish a quick , 
deadline for the District Director's 
approval. 

Erroneous IRS Advice 
The second major estoppel area 
arises when taxpayers rely upon erro
neous oral or written advice given by 
IRS employees long before an audit 
ensues. Thanks to the Taxpayer's 
Bill ofRights enacted as part of the 
Technical and Miscellaneous Revenue 
Act of 1988 ("TAMRA"),22 there is 
now some degree of certainty in this 
area. T AMRA Section 6229, adding 
Section 6404(£) to the Internal Reve
nue Code, gives a taxpayer the right 
to estop the IRS when he receives 
inaccurate written advice given by an 
IRS employee acting in his official 
capacity. The taxpayer must have 
given the IRS employee adequate and 
accurate information, his reliance on 
the advice must have been reason
able, and he must have specifically 
requested the advice in writing. In 
contrast with the invocation of equi
table estoppel, a taxpayer need not 
establish detrimental reliance. This 
is a significant advancement for tax
payers. TAMRA Section 6229, how
ever, does not relieve a taxpayer who 
receives inaccurate oral advice on the 
telephone or in person, nor does it 
establish new rules for requesting 
written advice. 

IRS regulations, when issued, 
should help to clarify procedures im
plementing TAMRA Section 6229. 
For the time being, it would seem 

that the proper tools for requesting 
written advice are requests for pri
vate rulings under Rev. Proc. 87-1, 
determination letters under Rev. 
Proc. 80-30, as modified by Rev. Proc. 
84-86 and technical advice under 
Rev. Proc. 87-2. These procedures 
are overly complicated and may be 
subject to costly IRS user fees. 

If a taxpayer is unable to rely on 
TAMRA Section 6229 because the 
incorrect advice is oral or is written 
but fails to meet the rules ofTAMRA 
Section 6229, he will have to resort to 
the judicially recognized estoppel 
remedy discussed above. 

An important case in this area is 
Walsonovich v U.S. 23 in which the 
Third Circuit permitted taxpayers 
owing excise taxes to assert estoppel 
against the IRS. The statute of 
limitations for refund purposes had 
run against the taxpayer because the 
taxpayer had been "lulled into a 
sense of security" by signing an 
extension of the statute of limitations 
for audit purposes.24 It is interesting 
to note that in allowing the taxpayer 
to file a refund, the court ignored the 
fact that such a refund claim was not 
authorized by statute. 

Another important case is the 
1964 decision of Simmons v U.S. 25 

This decision implicitly allowed 
estoppel against the IRS based on 
inaccurate oral advice. Here, tax
payer was a merchant in the fishing 
rod business, and the question was 
whether he was subject to a federal 
"fishing rod" excise tax on the bam
boo fishing poles he was about to sell. 
Taxpayer made every effort to ascer
tain whether he was subject to the 
tax. Specifically, he received the oral 
advice of the head of the IRS Excise 
Tax Division in Mississippi, who 
stated that he was not liable for the 
tax. 

Other cases in which oral advice 
was held to establish a successful 
estoppel include Akbarin v INS26 and 
Portman v U.S. 27 
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On the other hand, the U.S. Dis
trict Court, Western District of Michi
gan, in the 1988 case of Veterans of 
Foreign Wars v U.S.28 denied estoppel 
involving an oral misstatement. 
There, a local chapter of the VFW had 
obtained, in 1978, the erroneous oral 
advice of a local IRS agent that be
cause the VFW was tax exempt for 
income tax purposes under IRC 
Section 501(c)(19), the VFW also 
would be exempt from FICA taxes. 
The statutes and regulations in effect 
at that time allowed only 501(c)(3) 
charities to be exempt from FICA. In 
denying estoppel, the Court held that 
oral advice cannot meet the "reason
able reliance" element and the inac
curate advice of the agent, being a 
merely careless misrepresentation of 
the statute, did not rise to the level of 
"affirmative misconduct."29 

Other cases in which the oral 
nature of the advice was a key factor 
in denying estoppel include United 
States v Swanson30, the United States 
Supreme Court decision of Heckler v 
Community Health Services of 
Crawford Co. 31 and Rider. 32 The 
moral of the story is simple. Get it in 
writing. Get it in writing. 

In conclusion, making an estop
pel case against the IRS is extremely 
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difficult, although not impossible. To 
improve the chances of success, be 
sure to keep a good paper trail, con
firm oral conversations with IRS 
employees with written letters, make 
extensive use of certified or registered 
mail and request written responses 
from the ffiS. Also, the Taxpayer's 
Bill of Rights can help in two ways. 
First, as mentioned above, a taxpayer 
may be able to estop the ms on 
inaccurate written advice based on 
full disclosure, reasonable reliance 
and a request that the ffiS's advice be 
in writing. Second, taxpayers are 
now permitted to tape interviews 
with the IRS, provided that notice is 
given and a second tape is made for 
the IRS. 
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180 (1957) (an IRS case). 

3. W. Prosser, Law of Torts, Sec. 131 at 970 (4th ed. 1971). 

4. See generally Blumenschein, Equitable Estoppel of the Government, 47 Brooklyn L. Rev. 423 (1981 ); 
Thompson, Equitable Estoppel of the Government, 79 Colum. L. Rev. 551 (1979). 

5. Portman v United States, 674 F.2d 1115 (7th Cir. 1982); Miller v United States, 500 F.2d 1007 (2nd Cir. 
1974); Community Health Services, Etc. v Califano, 698 F.2d 615 (3rd Cir. 1983), wtd,. Heckler v Commu
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Reynolds,~; Fano vO'Neill, 806 F.2d 1262 (5th Cir. 1987); Simmons vU.S., 309 F.2d 938 (5th Cir. 
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1976); ~~. Joseph Eichelberger & Co. v Commission, 88 F.2d 874 (5th Cir. 1937); Perkins eta/. v 
Thomas, Collector, 86 F.2d 954, a.ffli. 301 U.S. 655 (1937); Stockstrom v Commissioner, 190 F.2d 283 
(1951 ). 
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s. Lyng v Payne, 476 U.S. 926 (1986); Schweiker v Hansen, 450 U.S. 785 (1981 ); Heckler, ildQI:a; INS v H/81, 
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"rationale" of equitable estoppel against the government in Moser v United States, 341 U.S. 41 (1951 ).) 

9. Heckler, iJ.!1Ua. at 51. 
10. United States v Asmar, 827 F.2d 907 (3rd Cir. 1987). 
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Federal Retirement Benefits under the Michigan 
Income Tax Law 
By: Paul S. Davis 

On March 28, 1989, the United States 
Supreme Court, in Davis v Michigan 
Department of the Treasury, 1 held 
that the Michigan Income Tax Act, in 
taxing federal retirees while exempt
ing state retirees, unlawfully dis
criminates against federal retirees in 
violation offederallaw. This writer 
was plaintiff and counsel pro se in 
this case, and has been asked to sum
marize the case and discuss some of 
its background. 

Historical Background 
The legal principles presented in this 
case go back to the historic case of 
M'Culloch v Maryland,2 decided by 
the United States Supreme Court in 
1819. In that case the Court held in
valid an attempt by the State of 
Maryland to tax the Bank of the 
United States. Justice Marshall 
stated his famous dictum that "the 
power to tax involves the power to 
destroy."3 As a result of that decision 
it became established that federal 
obligations and compensation were 
considered constitutionally exempt 
from state taxation, and reciprocally 
state and municipal obligations were 
exempt from federal taxation. (Dob
bins v Commissioners of Erie County4 

and Collector v Day5 ). 

Decisions of the United States 
Supreme Court in the 20th Century 
gradually limited the scope of inter
governmental tax immunity. 

Thus, in South Carolina v United 
States,6 it was held that the immu
nity did not extend to a state-oper
ated liquor business, and in Helvering 
v Powers/ the Court sustained appli
cation of the income tax to the salary 
of a transportation utility executive 
where the utility was owned by a 
state. 

I 

On April 25, 1938 President 
Franklin D. Roosevelt sent a message 
to Congress urging legislation apply
ing the federal income tax to income 
from state and municipal securities 
and to salaries of state and local gov
ernmental employees. 8 A few weeks 
later, the United States Supreme 
Court decided Helve ring v Gerhardt, 9 

which upheld applying the federal 
income tax to an employee of the Port 
of New York Authority. 

Early in the next session of Con
gress, on January 19, 1939, President 
Roosevelt sent another message to 
Congress reaffirming his earlier 
message.10 Legislation to carry out 
his recommendations with respect to 
federal and state salaries was 
promptly introduced and was the 
subject of hearings and debates in 
Congress. In those debates, oppo
nents questioned the constitutionality 
of the proposed legislation, but Con
gress enacted the Public Salary Tax 
Act, which imposed the federal in
come tax on state salaries. 11 Congress 
did not accept the President's recom
mendation to tax the interest from 
state and municipal securities. 

As part of the law authorizing 
the taxation of state salaries by the 
federal government, Congress author
ized the states to tax federal sala
ries.12 This authorization contained 
the limitation that the taxation must 
"not discriminate against the officer 
or employee because of the source of 
the pay or compensation." It is this 
language which was at issue in the 
recent litigation. 

While the Public Salary Tax Act 
was pending in Congress, after pas
sage by the House and hearings 
before the Senate committee, the 
United States Supreme Court decided 
Graves v New York ex rel O'Keefe. 13 In 
that case, the Court specifically 



Michigan Tax Lawyer-2nd Quarter 1989 

overruled earlier cases and held that 
federal government employees were 
no longer entitled to immunity from 
state taxation on their salaries, 
where the tax was non-discrimina
tory. In effect, the Act as passed by 
Congress affirmed and codified the 
principles of intergovernmental 
i.nJ.rounity as defined by the Supreme 
Court in the Graves case. 

Institution of Davis v Michigan 
Department of Treasury 
In January, 1983 the United States 
Supreme Court decided Memphis 
Bank & Trust Co v Garner. 14 In that 
case, the Court invalidated a Tennes
see excise tax on banks which in
cluded in the tax base income from 
federal obligations, but excluded 
incoroe from obligations of the state 
and its political subdivisions. Michi
gan had a similar law applicable to 
its banks. As a result of this Su
preroe Court case, Michigan refunded 
to Michigan banks about 
$70,000,000, a fact which was well 
publicized. 

In April1984 the writer filed 
amended Michigan income tax re
turns for prior years, seeking refunds 
of income taxes paid on his federal 
retirement benefits, citing in his 
refund request the Memphis case and 
the federal statute. 15 Mter the Michi
gan Treasury Department denied the 
refund claims, the writer as plaintiff 
instituted suit in the Michigan Court 
of Claims. The Michigan Attorney 
General took the position that the 
federal statute applied only to pres
ent federal employees, and was not 
applicable to federal annuitants. 
Mter a hearing and the presentation 
of briefs, the Court of Claims agreed 
with the State's position, and ruled 
for the State on this ground. 

The Michigan Court of Appeals 
affirmed the decision of the Court of 
Claims (Davis v Department of the 
Treasury). 16 That court also con-

eluded that the federal statute did 
not apply to federal retirees, and in 
addition found that the state had a 
reasonable basis for discriminating in 
favor of its own retirees, in order to 
meet the state objective of attracting 
and retaining qualified employees. 
The Supreme Court of Michigan 
declined to review the case, 17 and on 
December 21, 1987 Plaintiff filed his 
appeal in the United States Supreme 
Court. 

Proceedings in the Supreme 
Court 
The writer, as a member of the Bar of 
the United States Supreme Court, 
filed his appeal as attorney prose. 
Although documents for the Supreme 
Court are usually printed, the Court 
Rules authorize the use of typewrit
ten briefs, duplicated by photocopy or 
similar_ methods, provided that texts 
are double spaced and all require
ments are met with respect to such 
matters as the. size of paper, width of 
margins and proper binding.18 Appel
lant fulfilled these requirements for 
his jurisdictional statement, joint 
appendix and briefs. 

Some weeks after the filing in 
the Supreme Court an order was 
entered by the Court inviting the 
Solicitor General to submit a brief 
expressing the views of the United 
States in the case. In June 1988 the 
Solicitor General filed such a brief, in 
which he concurred in the legal 
position of Appellant and recom
mended that the Court note probable 
jurisdiction. Such action was taken 
by the Court on June 27, 1988, 
shortly before the end of its term. 

Briefs were filed by the parties 
during the summer and fall of 1988. 
The Solicitor General filed a brief on 
behalf of the United States as amicus 
curiae, in which he substantially sup
ported the Appellant's position. The 
National Association of Retired 
Federal Employees was also given 
leave to file an amicus brief in 
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support of the Appellant. Although it 
was clear that the disposition of this 
case would have an impact on many 
other states, no other states or or
ganizations sought leave to file briefs 
in support of Michigan's position. 

Oral argument was held before 
the United States Supreme Court on 
January 9, 1989. Appellant was 
pleased to share his time for argu
ment with Michael K. Kellogg, Assis
tant to the Solicitor General of the 
United States, each having 15 min
utes. Appellant summarized the 
facts and emphasized the statutory 
provisions, and Mr. Kellogg discussed 
particularly the constitutional as
pects. The State's argument was ably 
presented by Thomas L. Casey, Assis
tant Solicitor General ofMichigan. 
During the argument some questions 
were asked by members of the Court, 
particularly by Justice Stevens. 

The Supreme Court Opinion 
The opinion of the Supreme Court 
was issued on March 28, 1989. Jus
tice Kennedy delivered the majority 
opinion, in which all of the Justices 
joined except Justice Stevens, who 
filed a dissenting opinion. 

Part I of the Court's opinion sets 
forth the pertinent facts and summa
rizes the proceedings in the Michigan 
courts. Part II quotes the relevant 
language of the United States Code 
(4 U.S.C. 111), the governing statute, 
and discusses the controverted ques
tion as to its applicability to compen
sation paid to federal retirees. Mter 
quoting the phrase in that code 
section referring to "compensation for 
personal services as an officer or 
employee of the United States," the 
opinion concludes that because retire
ment benefits are based and com
puted on the individual's salary and 
years of service, they are "deferred 
compensation for past years of serv
ice."19 Accordingly, the Court held 
that retirement benefits are compen
sation earned as an employee, and 
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therefore are within the scope ofthe 
statute. 

Part III of the Court's opinion 
discusses the legislative history of the 
Public Salary Tax Act and reviews 
the important cases dealing with 
intergovernmental tax immunity, 
commencing with M'Culloch v 
Maryland, supra, and emphasizing 
Graves v New York ex rel O'Keefe, 
supra. Justice Kennedy concludes 
that, in effect, the statute (now 4 
U.S.C. 111) codified the result of the 
Graves case. 20 The opinion empha
sizes that the statutory language 
consenting to state taxation of federal 
compensation is expressly limited to 
exclude "state taxes that discriminate 
against federal employees on the ba
sis of the source of their compensa
tion."21 The opinion points out that 
this statutory language closely paral
lels the constitutional immunity 
doctrine barring discrimination 
against the government or those with 
whom it deals, citing various cases, 
including Memphis Bank & Trust Co 
v Garner, supra. 

Part IV of the opinion discusses 
the discrimination in the Michigan 
income tax in favor of state and 
against federal retirees. The Court 
considers the state's contentions that 
Appellant was not entitled to assert 
rights under the statute and that the 
discrimination is justified. The Court 
concludes that Appellant under the 
cases may properly rely on the stat
ute, and that the state's desire to 
favor its own employees does not 
furnish a legal basis for the discrimi
nation.22 

The opinion concludes (Part V) 
that the Michigan Income Tax Act 
"violates princi pies of intergovern
mental tax immunity by favoring 
retired state and local government 
employees over retired federal em
ployees."23 The Court held that Appel
lant is entitled to a refund to the 
extent that he had paid taxes "pursu
ant to this invalid tax scheme."24 
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As to prospective relief, the Court 
held that the state might resolve the 
invalid discrimination "either by 
e:x:tending the tax exemption to 
retired federal employees (or to all re
tired employees), or by eliminating 
the exemption for retired state and 
local government employees."25 The 
Court stated that the Michigan courts 
are in the best position to determine 
how to comply with the mandate of 
equal treatment, and for this purpose 
remanded the case to the Michigan 
Court of Appeals for further proceed
ings.26 

Justice Stevens dissented. His 
position is that since the Michigan 
Income Tax Act taxes retirees from 
private employers as well as federal 
retirees, the tax does not discrimi
nate against federal retirees within 
the meaning of 4 U.S.C. 111. He 
argues that the preference given by 
the State of Michigan to its own retir
ees, since they are a small percentage 
ofits residents, does not make the tax 
discriminatory under the doctrine of 
intergovernmental tax immunity.27 
According to Justice Stevens, state 
retirees may be exempted so long as 
federal retirees are treated like other 
ordinary residents of the state,28 and 
he distinguishes other cases, includ
ing the Memphis Bank case, relied on 
by the majority.29 

Proceedings Subsequent to Su
preme Court Decision 
Following the decision of the United 
States Supreme Court, the Attorney 
General of Michigan filed a brief in 
the Michigan Court of Appeals. In 
this brief the Attorney General 
discusses the alternative remedies 
pointed out by the Supreme Court, 
and urges that the extension of the 
tax exemption to federal retirees, 
rather than taking it away from state 
and local governmental retirees, 
would be most consistent with the 
intent of the statute and with the 
public policy of the State of Michigan. 

Appellant filed a short response to 
the Attorney General's brief, fully 
concurring with the proposed action. 
As of this writing, the Court of Ap
peals has not acted on this matter. 

Legislation has been introduced 
in the Legislature which would 
amend the Michigan Income Tax Act 
to exclude from taxable income the 
full amount of federal retirement 
benefits, on the same basis as state 
retirement benefits (Senate Bill 4 72, 
introduced on May 23, 1989.) At this 
writing the bill is pending before the 
Senate Finance Committee. 

Refunds to Michigan Taxpayers 
Section 441 of the Michigan Income 
Tax Act30 permits taxpayers to file 
claims for refund of taxes claimed not 
to be due on or before four years from 
the date the return is due. In other 
words, a claim for refund of 1985 
taxes may under that provision be 
filed on or before April 15, 1990. 

However, effective May 1, 1986, 
the Michigan Legislature amended 
the general statute relating to the 
administration of the revenue laws 
by adding a new provision 31 stating 
that the four-year statute will not 
apply to any claim for refund based 
on the' constitutional validity of a tax 
law (1986 PA 58, amending 1941 PA 
122), but that in such cases the claim 
for refund must be filed within 90 
days of the due date of the tax return. 
On the basis of this statute, the 
Michigan Revenue Commissioner has 
announced that claims for refund of 
the taxes paid on federal retirement 
benefits will be honored only for 1988 
taxes, if filed by July 17, 1989, and 
that claims for refund for prior years 
will not be honored. 32 

There may be some question as 
to the proper application ofM.C.L.A. 
205.27a(6) to refunds of tax on fed
eral retirement benefits. When this 
section was enacted, no change was 
made in §441 of the Income Tax Act, 
which specifies a four-year period for 
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refunds. Section 402 of the Income 
Tax Act33 expressly provides that in 
case of conflict between the provisions 
of the Income Tax Act and the Reve
nue Administration Act, the provi
sions of the Income Tax Act shall 
prevail. Furthermore, the title of 
Public Act 58 of 1986 has no language 
indicating any amendment relating to 
refunds or statutes oflimitations. At 
the time of its consideration and 
enactment, this bill was character
ized as one to implement an amnesty 
program.34 

A bill has been introduced in the 
Legislature which would amend the 
90-day provision in the 1986law to 
make it inapplicable to any claim for 
refund of tax imposed on federal 
retirement benefits (Senate Bill 4 73, 
introduced on May 23, 1989). At the 
present writing, this bill is pending 
before the Senate Finance Committee 
and no action has been taken on it. 

On March 22, 1989 the United 
States Sureme Court heard oral 
arguments in McKesson Corp v 
Florida and American Trucking Asso
ciation, Inc v Arkansas. 35 In both of 
these cases tax statutes had been 
held unconstitutional, and the state 
courts, while granting prospective 
relief, declined to allow retroactive 
refunds. The question argued before 
the Supreme Court is whether the 
United States Constitution requires 
that such refunds be made. On July 
3, 1989, the Supreme Court directed 
that these cases be held over for 
reargument at the next term of the 
Court and somewhat broadened the 
issues to be considered at that time. 
The Supreme Court decision in these 
cases may be important in determin
ing the extent to which federal retir
ees in Michigan are entitled to retro
active refunds for years prior to 1988. 

Effect of the Decision on 
Other States 
Many other states have the same 
policy as Michigan of taxing federal 
retirement benefits but exempting 
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their own state retirees. According to , 
the writer's information, based on 
published sources, 36 but without an 
examination of all the pertinent state 
statutes, the following twenty-one 
states come within the scope of the 
principles set forth by the Supreme 
Court in Davis v Michigan Depart
ment of the Treasury: 

Arizona New Mexico 
Arkansas New York 
Colorado North Carolina 
Georgia Oklahoma 
Iowa Oregon 
Kentucky South Carolina 
Louisiana Utah 
Michigan Virginia 
Mississippi West Virginia 
Missouri Wisconsin 
Montana 
In a footnote in his dissenting 

opinion, Justice Stevens lists most of 
the foregoing states, and sets forth 
the pertinent statutory citations. 37 

Of the remaining states not listed 
above, six states exempt both federal 
and state retirement benefits, four
teen states and the District of Colum
bia tax both, and the remaining nine 
states do not have general income 
taxes. 

It is not within the scope of this 
article to survey the action taken by 
the various affected states since the 
Supreme Court decision. However, it 
should be mentioned that Virginia 
has revised its law to equalize the 
treatment of federal and state retir
ees, giving substantial exemptions to 
both groups. The Missouri Supreme 
Court has ruled that taxpayers in 
that state may obtain refunds for a 
three-year period. In Virginia, Mon
tana and North Carolina class actions 
have been commenced to assert 
federal retirees' claims for refunds. 

As is the case in Michigan, the 
matter of retroactive refunds in many 
of the involved states may be clarified 
when the Supreme Court decides the 
McKesson and American Trucking 
cases referred to above. 
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Michigan Use Tax -Interstate Commerce- Airplane 
Replacement Parts. 
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A taxable "moment" or "event" occurs 
when airplane replacement parts 
reach their destination prior to instal
lation and are stored prior to installa
tion regardless of the duration of the 
storage. 

Zantop International Airlines, 
Inc v Michiqan Department of 
Treasury, Michigan Tax Tribunal 
No. 95728 (January 13, 1989). 

Facts: 
The Petitioner is a Michigan corpora
tion engaged in the business of inter
state air transportation of freight. 
Ninety-five percent of Petitioner's 
operations are interstate and are not 
subject to taxation. The remaining 
five percent of its revenue miles are 
apportioned to Michigan. The Peti
tioner has approximately 800 em ploy
ees at its Ypsilanti facility, of which 
200 are engaged in maintenance 
operations. Petitioner was assessed 
for failure to pay use tax on replace
ment airplane parts used by its main
tenance operations division. The 
parts were shipped into Michigan just 
prior to installation into the aircraft. 

Petitioner asserts that the impo
sition of use tax on these parts is an 
unconstitutional burden on interstate 
commerce, arguing that the repair 
parts have not left interstate com
merce. No lengthy storage occurs 
prior to installation in the aircraft 
under Petitioner's 'just in time" 
system of replacement parts inven
tory. Petitioner maintains that no 
taxable event or moment occurs 
which should subject these parts to 
state taxation. 

Conclusion: 
The Tribunal ruled that the airplane 
replacement parts are stored prior to 
installation and are subject to Michi-

gan use tax. Once the parts have 
reached their final destination in 
Michigan prior to installation, they 
are no longer in interstate commerce 
even though the airplane itself is in ' 
interstate commerce. The hearing 
officer concluded that a taxable "mo
ment" or "event" occurs when the 
parts reach their destination and 
before they are actually installed into 
the aircraft. 

The Tribunal affirmed the use 
tax assessment. Neither party has 
filed a claim of appeal. 

Michigan Single Business Tax -
Throwback 
A state does not have jurisdiction to 
assert tax unless there is a substan
tial nexus between the state and the 
business being taxed. 

Amway Corp v State of Michiqan, 
Department of Treasury, Revenue 
Division, Revenue Commissioner, 
__ Mich App_; __ NW2d _ 
(1989) 

Facts: 
Am way is a Michigan corporation 
that manufactures and sells products 
to independent distributors in all 50 
states. Amway filed single business 
tax returns for the fiscal years 1976 
through 1979. In 1980 the Michigan 
Department of Treasury ("Depart
ment") audited Amway's returns for 
these years and issued a Notice of 
Intent to Assess additional Single 
Business Taxes. In March 1982, 
Amway filed amended single business 
tax returns for the years 1976 
through 1978. Sales made in the 
State of Kentucky were excluded from 
Michigan sales for the purpose of 
determining the sales factor in the 
apportionment formula. In May 
1982, an Informal Conference was 

J 
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conducted. The Hearing Referee 
issued a recommendation to the 
Revenue Commissioner that sales 
Illade in Kentucky should be consid
ered Michigan sales because Amway 
was not subject to taxation in Ken
tucky. The Notice of Intent was 
finalized. 

Am way filed a Complaint in the 
Court of Claims alleging that the 
Department erred in failing to ex
clude its Kentucky sales from Michi
gan sales and moved for summary 
disposition. The Court of Claims 
denied Amway's Motion and granted 
summary disposition to the Depart
ment dismissing Amway's Complaint. 
Arn.way appeals this dismissal to the 
Michigan Court of Appeals. 

Conclusion: 
The Court of Appeals ruled that 
although Amway paid a nominal fee 
when it filed its Annual Report in 
Kentucky, Amway was not presently 
subject to any other taxation by the 
State of Kentucky. The court rejected 
Am.way's argument that Kentucky 
had jurisdiction to subject it to one or 
more of the taxes enumerated under 
§42(b) of the Single Business Tax Act. 
The court ruled that states may not 
impose a tax upon sales, income, or 
the privilege of doing business within 
the state unless there is a substantial 
nexus between the state and the 
business being taxed, citing 15 USC 
1381, popularly known as Pub. L. 86-
272. Although registered to do busi
ness in Kentucky, Amway did not 
have employees in Kentucky or own 
or rent property in that state. Am
way did, however, solicit orders and 
make sales in Kentucky through 
independent contractors. Nonethe
less, the court ruled that these activi
ties did not constitute sufficient 
nexus to allow Kentucky to tax Am
way. Since Kentucky does not have 
jurisdiction to tax Amway, Amway is 
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not considered taxable in Kentucky 
under §42. Thus, the court ruled that 
Amway's Kentucky sales are consid
ered Michigan sales. 

Amway requested leave to appeal 
to the Michigan Supreme Court on 
April 24, 1989. 

Michigan Single Business 
Tax - Consolidated Returns 

Michigan Jobber, et al., v Michi
gan Department of Treasury, 
Michigan Court of Appeals Docket 
No. 104559 (March 13, 1989). 

Facts: 
In tax years 1976 through 1979, 
fourteen (14) petitioners filed two 
consolidated Michigan single business 
tax returns, one for a group of peti
tioners which utilized the one factor 
mileage apportionment formula for 
transportation companies (the "trans
portation group") and another for a 
group of petitioners utilizing the 
standard three factor formula (the 
"non-transportation group"). In 1982, 
the Michigan Department of Treasury 
issued assessments against the 
above-referenced petitioners for the 
years 1976 through 1979. 

The Michigan Tax Tribunal con
cluded that the "transportation 
group" and the "non-transportation 
group" did not meet the requirements 
under §77 of the Single Business Tax 
Act to file a single consolidated re
turn. The Tribunal ruled that while 
the groups met the definition of an 
affiliated group, the petitioners failed 
to establish the existence of intercor
porate transactions of a substantial 
nature. Having reached this determi
nation, the Tribunal did not rule on 
whether the members of each group 
were subject to the same apportion
ment formulas, the third prerequisite 
to filing consolidated returns. 

23 
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On rehearing, the Tribunal con
cluded that three members of the 
transportation group had intercorpo
rate transactions of a substantial 
nature during 1977 through 1979. 
However, there was insufficient 
evidence of such transactions among 
other members of the group and the 
original judgment affirming the 
assessments was upheld. 

Conclusion: 
The Michigan Court of Appeals found 
the Tribunal's decision to be sup
ported by competent, material, and 
substantial evidence on the whole 
record. 

Appellants argued that because, 
on rehearing, the Tribunal found 
three corporations met the require
ments of §77 of the Act, the Tribunal 
should have allowed those corpora
tions to file a consolidated return for 
1977 through 1979. The Court of 
Appeals rejected Appellants' argu
ment because the Tribunal never 
decided whether the corporations 
were subject to the same apportion
ment formula as required by §77 of 
the Act. The court remanded the 
case to the Tribunal for taking of 
additional evidence, if necessary, 
and directed the Tribunal to deter
mine whether the corporations were 
subject to the same apportionment 
formula. The Court directed that if 
the Tribunal determines that the 
corporations were subject to the same 
apportionment formula, it should 
then determine if the corporations 
are entitled to file consolidated re
turns for 1977 through 1979. Neither 
party has requested leave to appeal. 

Corporate Officers Responsible 
for the Preparation of Michigan 
Tax Returns - Personal Liability 
for a Corporation's Tax Liability 
- Statute of Limitations. 
A corporate officer responsible for the 
preparation of Michigan tax returns 
may be personally liable for a corpo-

r 
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ration's failure to file a tax return or 
failure to pay taxes. The 4-year 
statute oflimitations period is tolled 
at the time the corporation receives a 
Notice of Intent to Assess against 
both the corporation and the officer in 
his individual capacity. 

Seabourn S. Livingston and Gor
don H. Wood v Michiqan Depart
ment of Treasury, 169 Mich. App. 
209 (1988). 

Facts: 
A summary of this tax case was 
previously published in the State and 
Local Tax Update section of the 1988 
4th Quarter Edition of the Michigan 
Tax Lawyer. In this case, the Michi
gan Court of Appeals ruled that a 
corporate officer who may be held 
personally liable for a corporation's 
unpaid tax liability, but fails to 
contest the assessment of that tax on 
behalf of the corporation, loses any 
right to contest the tax in an individ
ual capacity. 

The taxpayer requested leave to 
appeal to the Michigan Supreme 
Court, and the application for leave to 
appeal was granted by the Court on 
April 7, 1989. 

Michigan Income Tax- Exemp
tion - State Employee/Federal 
Employee Retirement Benefits 
The Michigan Income Tax Act vio
lates principles of intergovernmental 
tax immunity by favoring retired 
state and local government employees 
over federal employees. 

Davis v Michigan Department of 
Treasury, 49 U.S._, 109 S.Ct. 1500 
(1989). 

Facts: 
The Appellant is a Michigan resident 
and former employee of the United 
States Government. He received 
retirement benefits pursuant to the 
Civil Service Retirement Act. For 
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1979 through 1984, Appellant paid 
:Michigan income tax on his federal 
retirement benefits in accordance 
with the Michigan Income Tax Act 
(hereinafter the ''MITA"). The MITA 
excludes from taxation all retirement 
benefits received from the state or its 
political subdivisions, but requires 
inclusion of most other forms of 
retirement benefits, including retire
ment benefits received from the 
federal government. 

The Appellant requested refunds 
of state taxes paid on federal retire
ment benefits from 1979 through 
1984 on the grounds that such dispa
rate treatment of state and federal 
retirement benefits discriminated 
against federal retirees and violated 
the Equal Protection Clause of the 
U.S. Constitution. The Court of 
·Claims denied Appellant's complaint 
and the Michigan Court of Appeals 
affirmed. Appellant appealed to the 
United States Supreme Court. 

Conclusion: 
The United States Supreme Court 
found that Michigan's income tax 
system discriminates in favor of 
retired state employees and against 
retired federal employees. The Court 
held that the imposition of a heavier 
tax burden on those who deal with 
one sovereign than is imposed on 
those who deal with the other must 
be justified by significant differences 
between the two classes. 

Michigan alleged two significant 
differences between state and federal 
retirees. First, the state argued that 
its interest in hiring and retaining 
qualified civil servants through the 
inducement of a tax exemption for re-
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tirement benefits is sufficient to 
justify the preferential treatment of 
its retired employees. The Court dis
missed this argument on the grounds 
that while the argument may estab
lish a rational basis for discriminat
ing between two similar groups of re
tirees, it is irrelevant in establishing 
the similarity between the two 
classes. Second, the state argued that 
retirement benefits for state employ
ees are significantly less than those 
offered by the federal government. In 
response, the Court stated that even 
assuming such estimations are cor
rect, the difference does not justify an 
exemption for state employees at the 
exclusion of federal employees for 
determining Michigan income tax. If 
the tax exemption is truly intended to 
account for the differences in the 
amount of retirement benefits, the 
statute should discriminate on the 
basis of the amount ofbenefits re
ceived by the individual retirees. 

The Court concluded that the 
MITA violates the principle of inter
governmental tax immunity by favor
ing retired state and local govern
ment employees over retired federal 
employees. The judgment of the 
Court of Appeals was reversed and 
the case ·was remanded for further 
proceedings not inconsistent with the 
opinion. 
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Revenue Administrative Bulletin 1989-23 

Approved: April 6, 1989 

Income Tax- Information Notice to Michigan Taxpayers Following 
Davis v Michigan Department of Treasury 

RAB89-23. This Bulletin contains a 
notice to Michigan taxpayers, par
ticularly those that may be affected 
by the United States Supreme Court 
decision in Davis v Michigan Depart
ment of Treasury (hereafter referred 
to as Davis). 

Summary of the Davis Decision 
The United States Supreme Court 
held that Section 30 of the Michigan 
Income Tax Act [MCL 206.30, MSA 
7.557(130)] violates principles of 
intergovernmental tax immunity by 
favoring retired state and local 
government employees over retired 
federal employees. Section 30 au
thorizes a complete deduction from 
adjusted gross income for retirement 
or pension benefits received from a 
public retirement system but limits 
the deduction for retirement or 
penson benefits from any other 
retirement system to $7,500 for a 
single return and $10,000 for ajoint 
return. 

The United States Supreme 
Court further held that the appropri
ate remedy was a question of state 
law within the special expertise of 
the Michigan courts. Accordingly, 
the Court reversed the judgment of 
the Michigan Court of Appeals and 
remanded the case for further pro
ceedings. 

Implications for Mfected 
Michigan Taxpayers 
Until Michigan courts articulate the 
legal remedy in this case, the Depart
ment advises taxpayers to file their 
Michigan income tax returns under 
the pre-Davis law. Taxpayers may 
preserve the right to claim a refund 
for tax paid in 1988 by timely filing 
an amended return no later than July 
17, 1989, on Form MI-1040X in accor
dance with the Section 27 a of the 
Revenue Act. [MCL 205.18a; MSA 
7.657(27a)]. 

In accordance with Subsection (6) 
of Section 27 a of the Revenue Act 
[MCL 205.27a(6); MSA 7.657(27a)(6)] 
a claim for refund that is filed for tax 
years 1984, 1985, 1986 and 1987 will 
be denied by the Department as 
having been untimely filed. Subsec
tion (6) provides that a claim for 
refund based upon the validity of a 
tax law under the laws or 
constitution of the United States or 
the Michigan constitution of 1963 
shall not be paid unless the claim is 
filed within 90 days after the date set 
for filing a return. 

The decision of whether a refund 
should be authorized for tax year 
1988 will be determined by the Michi
gan courts or an amendment to 
Michigan's Income Tax Act. 
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Revenue Administrative Bulletin 1989-55 

Approved: June 8, 1989 

List of Certified Community Foundations- Single Business 
Tax Credit and Income Tax Credit 

RAB-89-55. This Bulletin announces 
the names, addresses and phone 
numbers of the community founda
tions that have been certified by the 
Department of Treasury in accor
dance with Public Act 514 of 1988 
and Public Act 515 of 1988. Contri
butions to a certified community 
foundation may be eligible for the tax 
credit described in Revenue Adminis
trative Bulletin 1988-4. 

Additional updated, cumulative 
Revenue Administrative Bulletins 
may be issued announcing those or
ganizations that later qualify as 
community foundations. 

Albion Civic Foundation 
1620 VanWert 
Albion, Michigan 49224 
(517) 629-4519 

Ann Arbor Area Foundation 
121 W. Washington, Suite 400 
Ann Arbor, Michigan 49017 
(313) 663-0401 

Battle Creek Foundation (Greater) 
512 Michigan National Bank 
Battle Creek, Michigan 49017 
(616) 962-2181 

Bay Area Community Foundation 
809 Saginaw Street 
Bay City, Michigan 48708 
(517) 893-4438 

Berrien Community 
Foundation, Inc. 
275 Ridgeway 
St. Joseph, Michigan 49085 
(616) 983-2077 

Capital Region Community 
Foundation 
300 N. Washington #201 
Lansing, Michigan 48933 
(517) 372-8550 

Community Heritage Foundation 
of Eaton Rapids 
902 Raeburn 
Eaton Rapids, Michigan 48827 
(517) 663-4434 

Four County Foundation 
PO Box 118 
Romeo, Michigan 48065 
(313) 798-8341 

Frankenmuth Area Community 
Foundation (Greater) 
c/o Trust Department 
210 S. Main Street 
Frankenmuth, Michigan 48734 
(517) 652-8597 

Fremont Area Foundation 
108 E. Genesee 
Fremont, Michigan 49412 
(616) 924-5350 
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Grand Haven Area Community 
Foundation, Inc. 

· One South Harbor Drive 
Grand Haven, Michigan 49417 
(616) 842-6378 

Grand Rapids Foundation 
209-C Water Building 
Grand Rapids, Michigan 49503 
(616) 454-1751 
Jackson Foundation 
5055 Wildwood Avenue 
Jackson, Michigan 49201 
(517) 787-1321 

Kalamazoo Foundation 
332 Comerica Bank Building 
Kalamazoo, Michigan 49007 
(616) 381-4416 

Leelanau Township 
Foundation, Inc. 
c/o George Anderson Agency, Inc. 
Depot 
Northport, Michigan 49670 
(616) 386-5341 

Marshall Civic Foundation 
17723 G Drive North 
Marshall, Michigan 48640 
(616) 781-7832 

Midland Foundation 
PO Box289 
Midland, Michigan 48640 
(517) 839-9661 

Muskegon County Community 
Foundation 
425 W. Western Avenue - Suite 304 

. Muskegon, Michigan 40440 
(616) 722-4538 

Northeast Michigan Community 
Foundation, Inc. 
150-B North State Avenue 
Alpena, Michigan 49707 
(517) 354-2221 

Rochester Area Community 
Foundation (Greater) 
415 W. University Drive 
Rochester, Michigan 48063 
(313) 651-6700 

Saginaw Community Foundation 
118 East Genesee 
Saginaw, Michigan 48607 
(517) 755-0545 
Southeastern Michigan 
(Community Foundation for) 
333 W. Fort Street 
Detroit, Michigan 48226 

Three Rivers Area Foundation, Inc. 
POBox453 
Three Rivers, Michigan 49093 
(616) 279-7402 

Zeeland Community 
Foundation, Inc. 
101 E. Main Street 
Zeeland, Michigan 49464 
(616) 396-9100 
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News about Tax Lawyers 

The Taxation Section has over 2,000 
members, but despite this size, there 
are many close friendships within the 
Section and many joint activities. 
This column brings you news about 
your fellow tax lawyers to further 
that spirit of collegiality within our 
Section. 

Kelly M. Hayes, an associate with 
the Troy law firm ofKeywell and 
Rosenfeld, recently presented a 
seminar on Section 89 of the Internal 
Revenue Code to the Oakland County 
Chapter of the Michigan Credit 
Union League. There were approxi
mately 105 attendees for the seminar, 
which was held on May 11, 1989. 

Bruce A. Newman of Shaheen, 
Newman, Farah & Menear, P.C., 
Flint, Michigan, acted as Moderator 
of a recent ICLE seminar entitled 
"How to Create and Advise a Small 
Corporation" which was presented 
April 18, 1989 in Southfield, 
Michigan. 

Nancy Keppelman has recently 
joined the Law Offices of Robert B. 
Stevenson in Ann Arbor, Michigan. 
She will continue to specialize in 
pensions and employee benefits. 

Paul McKenney, a shareholder of 
the firm of Raymond & Dillon, P.C., 
Southfield, Michigan, recently spoke 
at the May 13, 1989, American Bar 
Association Tax Section Meeting in 
Washington, D.C. Paul's topic re
lated to asset allocation in connection 
with the purchase and sale of a busi
ness. Paul is a member of the ABA 
Tax· Section. 

Marc Wise recently joined the law 
firm of Raymond & Dillon, P.C., 
effective April 24, 1989. Marc will be 
working in the area of employee 
benefits. 
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Mark J. Henderson and Robert R. 
Stead, both of Grand Rapids, Michi
gan, recently have announced the 
formation of a new firm, Henderson 
Stead, P.C. The new firm will prac-, 
tice general corporate law, with an 
emphasis on mergers and acquisi
tions, taxation and real estate. The 
firm will be located at 200 Centennial 
Plaza, 2851 Charlevoix Drive, S.E., 
Grand Rapids, Michigan. 

Mark E. Rizik of Miller, Johnson, 
Snell & Cummiskey in Grand Rapids, 
Michigan, recently received his LL.M. 
in taxation from Wayne State Univer
sity. Before joining Miller, Johnson, 
Mark had five years of experience at 
District Council's Office in Detroit, 
including two years as a Special As
sistant U.S. Attorney. 

John J. Collins, Jr. has taken a 
leave of absence from Miller, 
Canfield, Paddock and Stone to 
become General Counsel and a gen
eral partner of James Communica
tions Partners in Bloomfield Hills, 
Michigan. James owns and operates 
cable television networks throughout 
the United States. 

Where do we get news? 
In many cases, the news comes di
rectly from you. Don't be bashful; 
unless we hear from you, your news 
won't be told, and you will miss the 
opportunity to ma~e new acquain
tances and become known to your 
fellow tax practitioners. Also, don't 
hesitate to send us information about 
a colleague. Newsworthy items are 
not limited to legal accomplishments. 
We also are interested in changes in 
firm affiliation, marriages and births, 
lectures or seminars presented, 
interesting travel, sports awards, or 
other items. Please send your news 
to Michigan Tax Lawyer, 505 North 
Woodward Avenue, Suite 3000, 
Bloomfield Hills, Michigan 48013-
7136. 
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Lump-Sum Distribution 
Tax Calculations Made 
Easy 

By: Thomas B. Spillane, Jr. 

Tax lawyers frequently are asked to 
advise clients on the tax conse
quences of taking a lump-sum distri
bution from a qualified plan. Often, 
this question arises when the client is 
deciding whether to pay the tax 
currently on the lump-sum distribu
tion and invest the after-tax funds or 
roll over the distribution to an Indi
vidual Retirement Account to defer 
taxation. Generally, distributions 
from qualified plans are subject to tax 
at ordinary income rates. However, if 
the distribution qualifies as a lump
sum distribution, then more favorable 
tax treatment is available. 

Lump-Sum Distributions. 
A lump-sum distribution ("LSD") is 
defined as a distribution or payment 
from a qualified plan of the en tire 
balance to the credit ofthe employee 
within one taxable year if the distri
bution is payable (1) on account of the 
employee's separation from service, 
(2) after the employee reaches age 
59112, or (3) on account of the em
ployee's death or disability. (Code 
("IRC") Section 402(e)(4)(A)). Gener
ally, if the employee is at least age 
59112 and has been a participant in 
the plan for at least five years, then a 
one-time special forward averaging 
election is available for taxation of 
the LSD. The forward averaging 
election provides for a separate tax on 
an LSD computed as if it were re
ceived ratably over a period of years 
using the single taxpayer's rates. 
The result is that generally the tax on 
the LSD is lower than if ordinary 
income rates were used. 

Tax on Lump-Sum Distributions. 
The Tax Reform Act of 1986 dramati-
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cally changed the taxation of LSDs 
from qualified plans by repealing 
both the 10-year averaging method 
and the favorable capital gains treat
ment for the portion of the LSD 
attributable to pre-1974 years. In
stead, the capital gains rate is phased 
out and individuals are allowed only 
to use a one-time 5-year averaging 
method. Individuals who were age 50 
by January 1, 1986 (and now would 
be at least age 53), however, are 
grandfathered so that they are eli
gible for a one-time 10-year averaging 
election based on 1986 rates and/or a 
20% capital gains rate for pre-1974 
amounts. Because individuals are 
allowed to elect to use different 
methods to calculate the tax on LSDs, 
tax lawyers must be able to deter
mine which method produces the 
lowest income tax liability in order to 
advise their clients. 

Computer Spreadsheet 
Applications. 
Although the LSD tax using 5-year 
and 10-year averaging can be calcu
lated manually by using an IRS form, 
a computer spreadsheet program 
such as Lotus 1-2-3 could be used to 
compute the tax under both alterna
tives quickly. Of course, it will take 
more time to initially create the com
puter spreadsheet program, but the 
additional time will not be wasted. 
Mter the spreadsheet program is 
created, it will be available in the 
future to calculate the LSD tax for 
other clients. A model spreadsheet 
can be structured so that once the 
necessary information is inputted 
into a client data table, the computer 
will automatically calculate the LSD 
tax. An example of a spreadsheet 
program print-out, which is attached 
as Table 1 below, shows the calcula
tion of the income tax liability on a 
LSD received in cash by an individual 
over age 50 on January 1, 1986. Note 
that because the excise tax on large 
distributions under IRC § 4980A is 
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the same for both calculations, it is 
not computed for purposes of this 
coJilparison. 

Basically, the spreadsheet in 
Table 1 follows the format provided 
by the IRS Form 4972, Tax on Lump
Sum Distributions, to calculate the 
tax on a LSD received in cash upon 
retirement. For persons with some 
basic knowledge of computer spread
sheets, it is relatively easy to set up a 
program following this format. While 
the computation of the LSD tax in the 
spreadsheet is self-explanatory, the 
Jllore complicated part, like any 
spreadsheet used for tax calculations, 
is creating a formula to automatically 
compute the tax liability. Ordinarily, 
creating a formula for this calculation 
is difficult because of the graduated 
income tax rates; however, a lookup 
table can be created in the spread
sheet which will search for the tax
able income amount in the table and 
then automatically calculate the tax. 
The use of a lookup table for the 
spreadsheet in Table 1 allows the 
computer to automatically calculate 
the LSD tax either using the 1986 
rates for 10-year averaging or using 
1989 rates for 5-year averaging. 

Tax Calculations Made Easy 
Using a Lookup Table. 
To illustrate how to create a lookup 
table, an example of a vertical lookup 
table is provided below in Table 2 
which will calculate the tax liability 
for the 10-year averaging method 
based on 1986 rates. A tax lookup 
formula operates by using the values 
assigned to the individual cells in the 
lookup table to calculate the tax 
liability. The basic lookup formula is 
written as @ VLOOKUP (x, range, 
offset). For purposes of calculating 
the tax liability, the lookup function 
compares "x," the test value (i.e., 
taxable income) with the values in 
~he first column of the lookup table 
Identified by the range. Mter the 
computer finds the value which 

e~ceeds the test value, it will choose 
the preceding figure in the column 
which is less than the test value. 
Then, the computer selects a value in 
the columns immediately to the right 
as designated by the offset in the 
formula (ie., the tax on the base 
amount). Since the income tax rates 
are graduated, the formula to calcu
late the tax must include the tax on 
the excess over the base taxable 
income amount by combining addi
tional lookup functions. The addi
tional tax is calculated by subtracting 
the value chosen in column A from 
the test value (taxable income) and 
multiplying the excess by the percent
age in column C. The complete 
lookup formula to compute the tax 
liability is shown below in Table 2. 

Once a lookup table is created, 
the tax liability generated by any 
given taxable income, large or small, 
can be calculated automatically for 
each client without individual formu
las. The formula may look intimidat
ing at first, but after it is used once, it 
becomes easy. Knowledge of how to 
create a lookup table will be useful in 
any computer spreadsheets that 
require the calculation of tax liability. 

Comparison of 5-year and 
10-year Averaging. 
After completing a computer spread
sheet that will automatically calcu
late the tax on a LSD using both 5-
year or 10-year averaging and the 
capital gains rate when beneficial, the 
tax lawyer can compare the alterna
tives and quickly determine which 
method is appropriate for the client. 
By using this computer spreadsheet 
through trial and error, some general 
guidelines can be formulated to 
determine which methods create the 
least income tax on a LSD. Gener
ally, it will be more beneficial to use 
10-year averaging, when available, 
for an LSD that is less than approxi
mately $4 73,500. For larger distribu
tions, the tax liability using 5-year 
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averaging is smaller because the 
effective tax rate using the 10-year 
averaging method with 1986 rates 
exceeds 28% at that point. Of course, 
the crossover point will change if tax 
rates are increased in the future. In 
addition, the capital gains treatment 
may be beneficial with 10-year aver
aging when the LSD exceeds approxi
mately $137,100 and with 5-year av
eraging when the LSD exceeds about 
$74,000. Mter these crossover points, 
the 20% capital gains rate may be 
lower than the tax rate using the av
eraging methods. Calulation of the 
LSD tax with and without the capital 
gains election should be made to 
determine if the election produces a 
lower tax. 

I 
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Mr. and Mrs. Client 
5 vs. 10-Vear Averaging 

General Facts and Assumptions 
* Federal Tax Rate 
* Michigan Tax Rate 
* Combined Effective Tax Rate 
* Husband's Age 
*Wife's Age 
* Pre-1974 Participation (years x 12) 
* Post-1973 Participation (months) 
*Capital Gains Election 
* Taxable LSD 
* Reason for LSD 

28.00% 
4.60% 

31.31% 
68 
67 
60 

180 
YES 

$500,000 
RETIREMENT 

Calculation of Lump Sum Distribution Tax 
Using 10-Vear Averaging 

Special 10· Year Averaging Method 
Description 

1. Capital Gain Portion 
2. Ordinary Income Portion of LSD 
3. Distribution for Averaging (line 2, or 1 and 2) 
4. Less: Min. Distr. Allowance (0 if line 3 > $70,000) 
5. Taxable Distribution 
6. 
7. Taxable Amount 
8. Plus: Zero Bracket Amount 

/ 9. Taxable Amount 

10. Tax- (1986 Single Taxpayer Rates) 

11. Tax on LSD 
12. Tax on Capital Gains Portion (line 1 x 20%) 
13. TOTAL TAX 

14. EFFECTIVE RATE 

Amount 
$125,000 

375.000 
$375,000 

0 
$375,000 

X 10% 
$ 37,500 

2.481 
$ 39.980 

$ 9,310 
X 10 
$93,100 

25.000 
$118.100 

23.62% 

Table 1 

35 



Short 
Subjects 

36 

Table 1 
(cont'd) 
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Mr. and Mrs. Client 
5 vs. 10-Vear Averaging 

General Facts and Assumptions 
* Federal Tax Rate 
* Michigan Tax Rate 
* Combined Effective Tax Rate 
* Husband's Age 
*Wife's Age 
* Pre-1974 Participation (years x 12) 
* Post-1973 Participation (months) 
*Capital Gain Election 
* Taxable LSD 
* Reason for LSD 

28.00% 
4.60% 

31.31% 
68 
67 
60 

180 
YES 

$500,000 
RETIREMENT 

Calculation of Lump Sum Distribution 
Tax Using 5-Year Averaging 

Special 5-Year Averaging Method 

Description 
1. Capital Gain Portion 
2. Ordinary Income Portion of LSD 
3. Distribution for Averaging (line 2 or 1 and 2) 
4. Less: Min. Distr. Allowance (0 ifline 3 > $70,000) 
5. Taxable Distribution 
6. 
7. Taxable Amount 
8. Plus: Zero Bracket Amount 
9. Taxable Amount 

10. Tax- (1989 Single Taxpayer Rates) 

11. Tax on Ordinary Income Portion of LSD 
12. Tax on Capital Gains Portion (line 1 x 20%) 
13. TOTAL TAX 

14. EFFECTIVE RATE 

Amount 
$125,000 
375.000 

$375,000 
0 

$375,000 
X 20% 
$75,000 

N/A 
$75.000 

$20,272 
X 5 

$101,360 
25.000 

$126.360 

25.27% 

.----~----~-- -~~------------... 
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Table 2 

A B c 
1 TAXABLE INCOME $282,480 
2 1986 Schedule X - Single 128,221 ** 

TAXABLE TAXON 
3 INCOME BASEAMT. %TAX ON EXCESS 

4 $ 0.00 $ 0.00 0 
5 2,480.00 0.00 11% 
6 3,670.00 130.90 12% 
7 4,750.00 260.50 14% 
8 7,010.00 576.90 15% 
9 9,170.00 900.90 16% 
10 11,650.00 1,297.70 18% 
11 13,920.00 1,706.30 20% 
12 16,190.00 2,160.30 23% 
13 19,640.00 2,953.80 26% 
14 25,360.00 4,441.00 30% 
15 31,080.00 6,157.00 34% 
16 36,800.00 8,101.80 38% 
17 44,780.00 11,134.20 42% 
18 59,670.00 17,388.00 48% 
19 88,270.00 31,116.00 50% 

** Lookup Formula 
@Round(@VLOOKUP(C1,A4 .. C19,l)+((Cl-®VLOOKuP(C1,A4 .. C19,0)*@V
LOOKUP(Cl,A4 .. C19,2)),0) 
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Shortcuts is a regular feature of the Michigan Tax Lawyer that provides suggestions and 
tips to expedite your work and help you get the answers you need quickly. This issue 
features excerpts from the "EP/EO Newsletter'' that is published semiannually by the 
Employee Plans/Exempt Organizations office of the Cincinnati Key District Office of the 
Internal Revenue Service. If you are interested in receiving this newsletter, or if you 
already are on the mailing list but would like to submit a comment to the IRS on this 
publication, write: EP/EO Division, P.O. Box 2508, Cincinnati, OH 45201, Attention: 
Chief, Review Staff, Room 4010. 

Employee Plans Volume 
Submitter and Determination 
Letter Program Update 
The volume submitter program for 
the 1989 effective provisions of the 
Tax Reform Act of 1986 (TRA-86) is 
projected to open on September 1, 
1989. The determination letter 
program for individually designed 
plans is anticipated to open on Janu
ary 1, 1990. User fees for the volume 
submitter program were published in 
Rev. Proc. 89-4, 1989-3 I.R.B. 18. The 
user fee is $1,000 for the lead or 
specimen plan submitted by the 
practitioner and $100 for the em
ployer adopting and submitting the 
approved plan on Form 5307. For 
information on the volume submitter 
program, contact Vickie Surguy or 
Charlotte Allender at 513-684-3241. 

Procedures on Notification 
Letters for Regional Prototype 
Plans 
Rev. Proc. 89-13, 1989-7 I.R.B. 25, ef
fective February 13, 1989, provides 
new procedures for issuing notifica
tion letters relating to the qualifica
tion, as to form, of regional prototype 
plans, including cash or deferred 
arrangements. 

This revenue procedure replaces 
the uniform plans procedures de
scribed in Rev. Proc. 84-86 with a 
regional prototype program which 
eliminates many of the restrictions 
that applied to uniform plans. Some 
of the principal features ofthe re
gional prototype program are: 

• greater flexibility in the elec
tions available to adopting 
employers 

• reciprocity, so that a regional 
prototype plan approved in one 
region of the Service will be 
automatically accepted in other 
regions 

• a sponsor registration program 
that provides continued reliance 
to adopting employers in the 
event amendments are needed 
because of subsequent changes 
in plan qualification 
requirements 

• modification of user fees as pro
vided in section 17 of this 
revenue procedure 

• an extended period of reliance 
for applications submitted under 
this revenue procedure that 
receive a favorable notification 
letter from the Service 

Under this procedure, applica
tions submitted on Forms 4461 or 
4461-A relating to non-mass submit
ter regional prototype plans will be 
accepted beginning July 14, 1989, 
and must be submitted to the key 
district office within the region of the 
Service where the sponsor has its 
principal place ofbusiness. A sponsor 
may submit any number of plans as 
long as each will be adopted by at 
least 10 clients and the total number 
of clients is at least 30. The user fee 
is $1,000 for each regional prototype 
plan and $100 for the employer 
adopting the plan and submitting the 
approved plan on Form 5307. 
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Plan Termination Applications 
Notice 87-57, 1987-2, C.B. 368 pro
vides in part that terminating plans 
must be amended to meet the qualifi
cation requirements of the Internal 
Revenue Code as amended by TRA-86 
that are in effect at the time of the 
plan's termination in order for the 
termination of such plan not to ad
versely affect its qualified status. 
Applications for termination (Form 
5310) that are submitted to the 
Service for a determination letter will 
be expeditiously processed if the 
following information accompanies 
the application. 

!.Executed and dated copy ofBoard 
of Directors Resolution terminating 
the plan. 

2. Copy of latest IRS determination 
letter. 

3. Executed copy of plan amendments 
updating the plan for TRA-86 and 
Technical Corrections of the Tax 
Reform Act of 1984 and the Retire
ment Equity Act of 1984 for Pre-89 
requirements. (Required only if 
not ruled on in item 2 above). 

4. Signed and dated statement as re
quired in section 5 of Rev. Proc. 88-
9, 1988-1 C.B. 634. 

5. Social Security number and home 
address of any trustee participant 
receiving a distribution from the 
plan. 

Anyone needing assistance or sample 
language pertaining to items 3 and 4 
may.contact the EP Technical 
Screener at 513/684-3347. 
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The following is a regular part of each issue, providing brief summaries of P'!blications 
that should be of interest to tax practitioners, where to obtain these publications, and 
their prices. 

By: Mark R. Solomon 

Bender's Federal Tax Service 
Thirteen editors-in-chief and over two 
hundred fifty contributors. Matthew 
Bender & Co., 11 Penn Plaza, New 
York, New York 10001. Telephone: 
(800) 544-6563. Nineteen looseleaf 
volumes and one Forms binder. 
$900.00 for one year or $850.00 per 
year for two years. (1989). 

Bender's Federal Tax Service 
(BFTS) is a major new tax research 
service designed to provide compre
hensive coverage of the entirety of the 
tax law in a topically-organized 
format. As such, it is in keen compe
tition, since Commerce Clearing 
House (CCH), Prentice Hall (PH) and 
Research Institute of America (RIA) 
already provide excellent research 
services, each having their own 
specialized features and their own in
dividual strengths and weaknesses. 

The primary feature of BFTS is, 
of course, that it is topically-organ
ized. The quality of its topical index 
is therefore critical. In my view, the 
1600 page index constituting volume 
one of the service satisfies that need 
quite well-the entries are in general 
logically organized, easy to find, well
captioned, and quite comprehensive. 

Volume two of BFTS consists of 
findings tables, tax tables, and prac
tice aids. The findings tables consists 
of a case table, an Internal Revenue 
Code table, a United States Code 
table, tables of final, temporary and 
proposed Treasury regulations, a 
table of DOL regulations, a table of 
other federal regulations, and tables 
for revenue rulings, revenue proce
dures and other administrative pro
nouncements, all cross-referenced to 
the various volume sections contain
ing the analysis of the cited legal 
authority. Also included in this 

volume are over 50 tax tables ranging 
from the tax rate schedules to tables 
of annuities to unstated interest rate 
tables. 

Volumes three through ten 
contain a detailed analysis of the 
federal income and estate and gift tax 
laws. There does not appear to be 
comprehensive coverage of the vari
ous excise taxes (although the pen
sion and exempt organization excise 
taxes are covered) or of the various 
United States tax treaties. The 
analysis volumes are subdivided into 
16 major, well-chosen topics (partner
ships, tax accounting, procedure and 
administration, etc) which in turn are 
broken down into over 300 chapters. 
Each of these chapters has been 
written by one or more presumably 
expert tax practitioners, none of 
whom are regular members of the 
Matthew Bender tax editorial staff 
(and none of whom are from Michi
gan). Thus, conceptually the idea is 
to have a research service written by 
persons who are for the most part 
regularly found in the trenches. The 
presence of actual practitioners 
results in a plethora of comments, ex
amples, and planning notes which are 
often quite helpful. An example of a 
planning note from the section on 
carrybacks of post-acquisition losses 
is illustrative: 

Merqer Versus Consolidation. 
As these two examples demon
strate, a new corporation result
ing from a consolidation is 
barred from carrying back post
consolidation net operating 
losses to the tax years of either 
constituent corporation, while 
the surviving corporation in a 
merger can carry back post
merger net operating losses to 
its own pre-merger tax years. 



Michigan Tax Lawyer-2nd Quarter 1989 

Thus, it may be advantageous to 
use the merger route rather 
than the consolidation route in 
certain instances in order for 
the acquiring corporation to 
avail itself of the carryback 
benefit. 

Examples, calculations, and precau
tionary comments are abundant. 

Following each chapter is a Cur
rent Developments tab which is 
updated on a monthly basis. Since 
monthly updating would not be satis
factory for most tax practitioners, an 
eight page weekly newsletter (with a 
binder as part of the service) is in
cluded ·as part of the subscription (I 
am unable to see why the publisher 
believes there will be exactly eight 
pages of tax news each week). The 
newsletter is cross-referenced to the 
appropriate sections of BFTS, thus 
making it relatively easy to check for 
latest developments. Rather than 
replace individual pages on a 
monthly basis, the publisher plans 
for the most part to replace entire 
chapters at a time, a feature that 
should substantially reduce staff 
filing time. 

Volumes 11 through 18 repro
duce the Internal Revenue Code sec
tion by section, with the regulations 
presented immediately following 
their related Code section. The ad
ministrative regulations (the State
ment of Procedural Rules) and the 
proposed regulations conclude volume 
18. I note that I was unable to find 
Treas. Reg. 1.9100-1 (which has no 
~elated Code section) even though it 
1s referred to in the Table of Regula
tions. 

A separate volume with repro
ducible forms completes the set. Un
fortunately, the collection of forms is 
not comprehensive and there does not 
appear to be any plan for providing 
b1nders so that as the IRS revises its 
Various forms and instructions the 

non-current forms and instructions 
could be retained for future use and 
reference. 

BFTS has a number of attractive 
features, not the least of which is its 
reasonable price structure. Other at
tractive features include: (a) all case 
citations are made not only to the offi
cial citation, but also given are the 
parallel citations to both the CCH 
and Prentice Hall corresponding case 
volumes, 0>) virtually every non-sum
mary sentence in the analysis sec
tions are footnoted to legal authori
ties, (c) numerous citations to private 
letter rulings are given, and (d) the 
service is available on compact disc 
for those who have an IBM XT or AT 
or equivalent with 640K of memory a 
hard disk drive and a compatible CD 
ROM player. The CD service is 
updated monthly with a whole new 
CD for $1200 for one year, for $2250 
for two years, or for $450 per year if 
the CD subscription complements a 
hard copy subscription. A convenient 
and easy-to-use pamphlet on how to 
use BFTS is also provided 

As might be expected for a project 
of this magnitude, not all is Nir
vana-inevitably a certain amount of 
diffi~ulty and outright error creeps in. 
For mstance, as part of a sampling 
process, I chose to look at the ques
tion of which corporations are ex
cluded corporations in determining 
when corporations are component 
members of a controlled group within 
the meaning of section 1563. I chose 
to look in the index under "Compo
nent Member Rules" which sent me to 
Topic C, Chapter 18, section 60, 
subsection 3 (C:18:60[3]), which is in 
the midst of a discussion of controlled 
groups as they apply to qualified 
deferred compensation plans. In 
perusing this section, in subsection 1, 
I came across the following passage: 

The term controlled group of cor
porations, when used for the 
purpose of applying the related-
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employer requirements dis
cussed in Sec. C:18.40 through 
C:18.43, is generally defined in 
the same way as under the rules 
pertaining to the filing of con
solidated corporate returns. See 
Chapter 1:23. 

This sentence strikes me as overly
obtuse because of the references to 
prior analysis sections by number. 
Furthermore, it seems to me that the 
statement made is either misleading 
or outright erroneous (the term "con
trolled group" when used for the 
related employer pension require
ments is not generally the same as 
the rules used for consolidated re
turns-parent-subsidiary affiliated 
groups can file consolidated returns, 
while both parent-subsidiary groups 
and brother-sister groups are con
trolled groups for pension purposes). 
Of course, subsequent paragraphs 
clarify this inaccurate statement and 
the reader shortly comes across 
statements accurately describing the 
correct rules-and, indeed, the reader 
is referred to Chapter 1:23 which con
tains a complete description of con
trolled groups in the usual corporate 
context. 

In conclusion, while the BFTS 
probably needs some time to get all 
the kinks out, it does provide anum
ber of features not found elsewhere 
and is reasonably priced. Many 
practitioners will find this service as 
an ideal way to upgrade if they cur
rently receive only a tax guide or are 
for their own reasons dissatisfied 
with RIA. Others will find it an af
fordable second service to comple
ment a first service that is Code
oriented rather than topic-oriented. 

Federal Income Taxation of 
Individuals 
Boris I. Bittker and Martin J. McMa
hon, Jr. Warren, Gorham and 
Lamont, 210 South St., Boston, 
Massachusetts 02111. Telephone: 

I 
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(617) 423-2020. Hardbound binder, 
not consecutively paginated, with 
periodic supplementation. $96.00. 
(1988). 

The subject of individual taxation 
has been surprisingly neglected by 
writers of tax treatises. This volume 
is, in my judgment, a masterwork 
which every tax practitioner will 
want to have close at hand. Lucid, 
thorough, and concise are the adjec
tives which spring first to mind. 

The authors in their preface indi
cate that their object is to focus "on 
the forgotten men and women of the 
tax world-single taxpayers, heads of 
households, married couples, and sur
viving spouses." This objective is met 
with a writing style that is both 
elegant and graceful, and a level of 
scholarship that is unlikely to be 
surpassed anytime soon in a single 
volume tax work. 

Divided into 46 chapters, the cov
erage is exactly what one would 
expect-and what one would want: 
basic constitutional and tax system 
structure, various inclusions and 
exclusions, the different deductions 
and credits available to individuals, 
gains and losses from the sale of 
property, assignments of income, 
community property, tax accounting 
as applied to individuals, various 
methods of calculating income and 
the tax, and tax practice and proce
dure as applied to individual taxpay
ers. 

Helpful tables of cases, Code sec
tions, regulations and other adminis
trative pronouncements are provided, 
along with a table of contents and an 
index. 

Highly recommended! 
One word of caution: the pub

lishers of this text charge an addi
tional fee for shipping and handling. 
This charge is $12.95 for the main 
text and will likely be $5.95 or more 
per supplement. The publisher in
forms me that these charges may be 
avoided by prepaying the order. 
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Drafting Legal Opinion Letters 
r.f, John Sterba, Jr., editor. John 
Wiley & Sons, Inc., 605 Third Ave
nue, New York, New York 10158-
0012. Telephone: (201) 469-4400. 
Hardbound with insert slot on back 
inside cover for periodic supplement. 
$95.00. (1988). 

While not strictly-speaking a 
work on taxes, this volume is never
theless of substantial interest to all 
tax lawyers. With the·ever-increas
ing spectre of malpractice suits 
looming over the shoulders of even 
the best tax practitioner, a knowledge 
of both the law of opinion letters, and 
perhaps more importantly, the art of 
drafting opinion letters, has become 
mandatory. 

Of primary interest, of course, is 
the chapter on Tax Opinions, which 
was written by Boyd A. Blackburn, 
Jr. of Bancroft, Avery and McAlister 
in San Francisco. Included in this 
one chapter is a very elaborate analy
sis of the essential considerations in 
drafting a tax opinion. Tax shelter 
opinions are treated in depth, with 
ample coverage of both ABA Opinion 
346 (Tax Shelter Opinion Letters) 
and Treasury Circular 230 (Practice 
before the Internal Revenue Service). 
A lengthy and well-wrought example 
of the ''tax risks" section of a private 
offering memorandum is reproduced. 

The rest of this volume consists 
of a general analysis of the elements 
of opinion letters and specialized 
chapters on legal opinions as they 
relate to such things as corporate 
matters, real estate, securities, intel
lectual property, and international 
transactions. There are separate 
chapters on legal opinion liability and 
letters to auditors. A table of cases 
and a modest index are included. 

If you regularly draft tax opin
ions, this work should help keep your 
malpractice premiums in line. 

S Corporations: State Law and 
Taxation 
James Edward Maule. Callaghan 
and Company, 155 Pfingsten Road, 
Deerfield, illinois 60015. Telephone: 
(800) 323-1336. Two Volumes (loose
leaf). Supplemented periodically. 
$128. (1989). 

The impact of state income taxes 
on the decision to make an election 
under Subchapter S or the decision to 
continue the status of an S corpoora
tion has received little, if any, atten
tion in the literature until recent 
years. Indeed, this is hardly surpris
ing in view of the fact that there are 
fifty different states, many of which 
spew forth new tax laws at the same 
rate with which the United States 
Congress does. 

This treatise goes a long way to
ward making the incomprehensible 
comprehensible. Organized along 
transactional lines (forming an S 
corporation, converting to S status, 
taxation of S corporation distribu
tions, taxation of S corporation liqui
dations, etc.), the author undertakes 
to identify the various issues that 
may arise in connection with a trans
action and the different approaches 
used by various states in dealing with 
such issues. An incredible array of ci
tations to state statutes, regulations, 
rulings and cases accompanies the is
sue identifications and resolutions. 
Of particular interest because of the 
unusualness of the topics are sepa
rate chapters on (1) the effect of S 
elections on corporate law issues, (2) 
taxes other than income taxes, (3) the 
effect of S elections on the economics 
of divorce, and ( 4) the effect of S 
elections on property rights. The au
thor emphasizes in his preface the 
need to verify the current status of 
any reference found in the treatise. 
In a refreshing change of pace, the 
author requests the users of the 
treatise to advise him of any slip-ups 
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that may have been made and pro
vides his mailing address to facilitate 
communication of such information to 
him. Volume 2 of this work consists 
entirely of reprinted forms from the 
various states that might be of use to 
an S corporation. 

This is an outstanding work 
which will be of interest to anyone 
who has clients with S corporations 
in states other than Michigan. 

The RIA Section 89 Compliance 
Manual 
Research Institute of America, Inc. 
Editorial Staff. Research Institute of 
America, Inc., 90 Fifth Avenue, New 
York, New York 10011. Telephone: 
(800) 431-9025. Hardbound, not 
consecutively paginated. $75.00. 
(1989). 

This modest (but handy) volume 
will be of interest to employee welfare 
benefit plan specialists. The first half 
of the work consists of a detailed 
analysis of the qualification and non
discrimination requirements of Sec
tion 89, done in the familiar RIA style 
with lots of illustrations, cautions, 
recommendations and observations. 
Following the editorial analysis are 
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the complete texts of Section 89 
itself, the Proposed Treasury 
Regulations, the Committee Re
ports and the text ofH.R. 1864 
(the Rostenkowski bill) including 
the floor statement and descrip
tion of the bill. 

There is no provision for 
keeping this volume up to date, 
and it is likely to suffer from 
instant obsolescence if the Ros
tenkowski (or some other) bill 
amends Section 89 or if the pro
posed regulations are ever final
ized. Indeed, a last second insert 
suggests checking for latest 
developments in RIA's new Bene
fits Coordinator. Of course if you 
have the Benefits Coordinator to 
check for updates, this volume 
would be reduced primarily to a 
convenience item. 




