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MICHIGAN TAX LAW jOURNAL 

THE ADVANTAGES OF A FEDERAL 
PROPERTY LAW IN TAXATION 

By: Thea Marie Sankiewicz* 

I. Introduction 

Early in the history of income taxation in the United 
States, the Supreme Court stated the relationship between 
state and federal law. "State law may control only when the 
federal taxing act, by express language or necessary impli
cation, makes its own operation dependent upon state law." 
Burnet v Harmel, 287 US 103, 110 (1932)1 Generally, by 
"necessary implication," the tax system looks to established 
state p~erty law to answer questions arising under federal 
tax law. 

This article explores the historical use of state 
property law with regard to marital assets. The article then 
discusses the advantages of a federal tax property law over 
a state scheme and shows how a federal tax property law 
works in defining qualified property for investment tax 
credits. The discussion concludes with a look at where a 
federal tax property system movement could go. 

ll. The Use of State Property Law in Marital Tax Decisions 

The tax system has in the past applied, and is 
currently applying, state property law in tax decisions 
dependent on marital property. In the past the application 
of state law in marital tax decisions has led to disparate tax 
treatment between taxpayers of common law property 
states and similarly situated taxpayers in community 
property states. 

One area where state property law has impacted 
marital tax decisions, at least historically, is in the area of 
income splitting. Before the adoption of joint tax reporting, 
each spouse would file a separate return cgaiming half of the 
income of the principal wage earner. Reporting the 
income in this fashion reduced the tax burden of the couple 
in comparison to the principal wage earner's reporting the 
whole income. 4 This attempt to avoid a heavier tax burden 
would work only in a community property jurisdiction where 
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one spouse's rights in the income earned by the other would 
vest immediately when earned. The spouse in a common law 
property jurisdiction had no similar interest in the income of 
the other spouse, and the courts refuted efforts to contract
ually establish such rights. Lucas v Earl, 281 U.S. 111 
(1930). 

The Service in reliance on United States v Robbins, 
269 U.S. 314 (1926), refused to allow this attempt at income 
splitting. In Robbins, the Supreme Court prevented the 
above-described income splitting device in the community 
property state of California because the husband alone had 
control of the property. The Service quickly discovered in 
Poe v Seaborn, 282 U.S. 101 (1930) that Robbins did not 
prevent income splitting in other community property 
jurisdictions. In Seaborn, the Supreme Court, after 
thoroughly discussing the wife's property rights in the 
community property jurisdiction of Washington, found that 
the wife had "a vested property right in the community 
property, equal with that of her husband; and in the income 
of the community, including salaries or wages of either 
husband or wife, or both." The Court thus approved the 
income splitting device available only in some community 
property jurisdictions where a vesting of the spouse's 
interest in property of the other spouse has occurred. 

To allow their citizens to take advantage of the dis
tinctions, between 1945 and 1947 six states converted from 
commo!P law property states to community property 
states. In 1948, Congress ended the bifurcation between 
states by providing for income splitting on joint tax 
returns. Revenue Act of 1948, ch. 168, 62 Stat. 110 (1948). 

Another marital tax area where the authorities have 
reverted to looking toward state property law is in the area 
of disposition of property at divorce. In the seminal case of 
United States v Davis, 370 U.S. 65 (1962), the Supreme 
Court held that a transfer of property pursuant to a divorce 
settlement was a taxable event where the wife's interest in 
the husband's property did not reach the "dignity of co
ownership" under the law in Delaware. Delaware was a 
common law jurisdiction where the wife's only interest in 
her husband's property amounted to intestate succession, 
dower and a share of his property on divorce. Davis, at 66, 
69. 

Besides the disparity that exists between common law 
property jurisdictions and community property states, a 

2 



MICHIGAN TAX LAW jOURNAL 

more recent development in domestic relations law further 
confuses the area of tax law dealing with disposition of 
marital property upon divorce. The majority of states now 
recognize some hybrid form of common law property and 
community property known as "equitable distribution." 
Note, Equitable Distribution - The Tax Effects of North 
Carolina's Equitable Distribution Statute, 18 Wake Forest L. 
Rev. 555 (1982). Under equitable distribution, property is 
distributed upon divorce " ••• regardless of how title is hel:1 
so as to effectuate equity and justice between the parties." 

The impact, in terms of number of states using a form 
of equitable distribution, is dramatic. As of May of 1983, 
every state can be classified as either an equitable distribu
tion state or a community property jurisdiction. 8 Eight 
states have community property, while the remainder, 
together with the District of CoJgtmbia, recognize equitable 
distribution of marital property. Of the eight community 
property states, four also provide

1
bhat equity is to play a 

role in the distribution of property. 
For tax purposes, the most noteworthy element of 

equitable distribu£ion is that the laws among the states are 
far from uniform. 1 The disparity has led to much litigation 
in trying to determine the taxpayer's and the spouse's 
interest in marital property so as to determine the proper 
burden of tax. The Tenth Circuit's evaluation and treatment 
of the equitable distribution statutes of Oklahoma, Kansas 
and Colorado evinces this disparity. 

First, in Collins v Commissioner, 421 F2d 211 (lOth 
Cir. 1969), the Tenth Circuit found that under Oklahoma law 
the wife obtained a " ••• vested interest in property she and 
her husband held under "a species of common ownership."' 
Thus, the transfer of stock from the husband to the wife 
upon divorce was a " ••• non-taxable division of property 
between co-owners" (Collins at 212). The decision was not 
easily reached; In fact, the Tenth Circuit, in a previously 
reported decision, had held that the same transfer was a 
taxable event. Collins v Commissioner, 388 F2d 353, 357-58 
(lOth Cir. 1968). This decision was reversed by the Supreme 
Court in light of a state decision which found the identical 
transfer non-taxable for state tax purposes because the 
Oklahoma equitable distribution statute gave the wife an 
interest W property similar to that of community 
property.! Collins v Commissioner, 393 U.S. 215 (1968). 
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Second, the Tenth Circuit decided Wiles v 
Commissioner, 499 F2d 255 (lOth Cir. 1974). The Court 
found that under the Kansas equitable distribution statute 
(Kan. Stat. Ann. § 60-1610(b)(l983)), the wife's share in her 
husband's property was limited to intestate succession and a 
form of dower. Because there was no co-ownership, the 
transfer of appreciated property from the husband to the 
wife was taxable. Wiles at 257 and 258. 

Last, the Tenth Circuit found for the taxpayer in Imel 
v United States, 523 F2d 853 (lOth Cir. 1974), under the 
Colorado equitable distribution statute (Col. Rev. Stat.§ 14-
10-113(l)(Supp. 1983)). The Tenth Circuit certified to the 
Colorado Supreme Court the question 6f the nature of the 
wife's property interest in the marital estate. The Colorado 
Supreme Court held that the wife had a "species of common 
ownership" of the marital estate which vested at the time of 
the filing of the divorce action. The Tenth Circuit found 
that Davis did not require an earlier vesting of the wife's 
interest, just that it vests. Imel at 856. 

From this discussion Of one circuit's treatment of 
equitable distribution statutes, it is apparent that taxable 
results vary between states. Moreover, the nature of the 
wife's interest is still at issue. The Service has been far 
from clear in aiding the disputes. In Revenue Ruling 7 4-34 7, 
the Service stated: 

Property may be co-owned where {1) title 
to it is taken jointly under state property 
law, (2) the state is a community property 
law state, or (3) state property law is 
found to bf

3 
similar to community 

property law. 

In that Ruling, the wife's right to an equitable distribution 
of property upon divorce, under state law, did not give rise 
to co-ownership, and marital property disposition at divorce 
was a taxable event. The above-described issues would have 
to be litigated in each state that has adopted equitable 
distribution due to the variances in each state's statutes and 
doctrines. 

The Tax Reform Act of 1984, Pub. L. No. 98-369, § 421 
(1984), will eliminate this litigation. Under the Act, the 
transfer of property pursuant to divorce will be treated like 
a gift; gain or loss will not be recognized to the transferor, 
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and the transferee receives the transferor's basis. In other 
words, Congress is removing the determinative character of 
state law in the answering of federal tax questions relating 
to taxation of distributions of marital property. The Act 
describes what transfers it is applicable to and thus esta
blishes a federal tax reference point. 

III. A Federal Tax Property Law is Preferred When 
Answering Federal Tax Questions 

A. Unfairness 

Under the existing state of affairs, a taxpayer's 
burden of tax often directly relates to the state of which he 
is a resident; yet in choosing a state of residence, few, if 
any, taxpayers consider the effect of state laws on their tax 
returns. It is not until the particular events arise, and the 
return is ~led, that the "accident of geography" becomes 
apparent.1 

There is no reason in the tax system for the 
divergent results. It benefits the government only s&htly 
to have this inconsistent application of. the law. It 
promotes no underlying policy for the government. Most 
taxpayers do not even realize that this situation exists.16 

Moreover, the question of recognition is not the 
only inequity in dealing with the taxpayers of the different 
states. When there is no taxable event on divorce, for 
example, the appreciation on the property received by the 
wife would remain untaxed until she sells or .rxchanges it. 
This allows for investment of

1
1eferred taxes.1 Better yet, 

should the now ex-rJfe die, the appreciation would go 
completely untaxed. 

Furthermore, inequities result if the property 
depreciates in value. If, because of state ~~w, the divorce is 
a taxable event, no deduction is all~fed because of the 
familial relationship of the parties. If divorce is not a 
taxable event, a subsequent sale or exchange will trigger 
recognition of the loss. Again, no apparent reason exists for 
this distinction. Uniform treatment among the states is 
preferred when the differences, as here, cannot be rational
ized. 

5 



MICHIGAN TAX lAW jOURNAL 

B. Congressional intent and the Constitution. 

Aside from a general feeling that it is unfair to 
burden a taxpayer with additional taxes merely because of 
where the taxpayer lives, an argument can be made that 
Congressional intent in the past has been adverse to differ
entiating between taxpayers of different states. The Court 
in Davis relied on the fact that Congress has permitted 
disparity to exist in the past in hoLding that disparate 
treatment is not unconstitutional. Davis at 71. Congress is 
attempting to unify the tax treatment which Davis rendered 
unequal. --

The Constitution provides: 

The Congress shall have the power {1) to 
lay and collect taxes, duties, imposts and 
excises ••• but all duties, imposts and 
excises shall be uniform throughout the 
United States ••• Z2 

This doctrine arose from the founding fathers' concern that 
Congress might ~':Ppose a different tax upon citizens of 
different states. The Sixteenth Amendment did not 
eradicate this concept. The effect of using state property 
law to answer tax inquiries obtains the result the founders 
had hoped to avoid. A differing tax burden violates the 
Constitution and was so construed by the dissent in United 
States v Stem, 357 U.S. 39, 49 (1958). 

The Supreme Court has avoided .the apparent 
clash by holding that 

the constitutional requirement of 
uniformity is not intrinsic, but geogra
phic. • •• And differences of state law, 
which may bring a person within or with
out the category designated by Congress 
as taxable, may not be read into the 
Revenue

2
_fct to spell out lack of uni

formity. 

C. Practical Use. 
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Taxpayers have difficulty in knowing when to use 
state law and applying it to tax questions. The courts look 
to state property law because the states have defined the 
law of property and " ... it is judicially uneconomical ~g 
create a body of federal law dealing with the question." 
Additionally, there is the longstanding ideal that cert~g 
areas of the law belong exclusively to the states. 
"Property rights are creat~fnd defined by the states, not 
by the federal government." 

Despite these reasons, it is not so clear that 
state law is as defined as the system assumes. The Tenth 
Circuit had to review Collins twice; reaching contrary 
conclusions each time. .Additionally, the Tenth Circuit 
certified the questions of state property law to the Colorado 
Supreme Court in Ime1 This adds time and costs to tax 
litigation which the taxpayer must bear. The tax law should 
be as clear and concise as possible to avoid extended litiga
tion. 

Although Congress cannot foresee all areas of 
dispute, conflicts that develop among circuits can be obvi
ated, statutorily or judicially. Although some do not like 
the idea of federal substantive law, we are discussing a 
federal property law that is limited to federal tax. The 
states would still be free to develop their own property law 
for state purposes. 

D. Conflict of laws. 

If the tax system looks to state law for 
decisions~ 8the question of which state law to use arises as a 
problem. In the past, this has not been an extensive 
problem; generally, transactions occurred where the tax
payer resided. The more multi-state the issue to be 
decided, the more problems there are in determining proper 
tax treatment. With the non-uniformity existing between 
the states, the battles as to which state's law to use will be 
long and hard. This makes reporting complex and complex
ity breeds errors. 

IV. An Example of the Use of Federal Definitions to 
Determine Qualified Property for Investment Tax Credits 

7 
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The use of federal tax property law has been accepted 
in certain areas of tax law. One important area deals with 
qualified property for investment tax cl,'edit. The invest
ment tax credit is a credit against tax for investment in 
certain depreciable property commonly referred to as 
"section 38 property." In granting this credit, Congress was 
very expl~~it as to what would constitute "section 38 
property." Congress even fJovided very explicit exclu-
sions of "section 38 property." , 

With regard to "section 38 property," there is no need 
to turn to state law. Legislative history specifically indi
cated that, with regard to determining tangible person:r-:f 
property, it is not necessary to follow rules of state law. 
"Section 38 property" requires property to be tangible. Such 
property is defined in the Regu~~tions as tangible property 
except land and improvements. These Regulations also 
provide: 

Local law shall not be controlling for 
purposes of determining whether property 
is or is not 'tangible' or 'personal.' Thus, 
the fact that under local law property is 
held to be personal property or tangible 
property shall not be controlling. 
Conversely, property may be personal 
property for purposes of the investment 
credit even though under local law the 
property is considered ~ be a fixture and 
therefore real property. 3 

Thus, uniformity is achieved with relatively little hardship. 
The definition is clear and somewhat concise considering the 
scope of the area involved. 

The enactment of the investment tax credit occurred 
in 1962, the same year as Davis. Yet, the definitions 
surrounding "section 38 property" have survived with little 
controversy while, after extensive litigation, a felt need for 
change is occurring with regard to marital property divi
sions. 

V. Other Areas Where the Move to a Federal Tax Property 
Law Could Have an Impact 

8 
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As stated earlier, state property law is looked to 
whe~~ver expressly or impliedly necessary. Burnet at 
110. With the trend and obvious ability to adopt a federal 
tax property law, the following areas may soon be subject to 
debate. 

First, the tax free exchange of "like-kind" property35 

is determined by state law. IRC § 1031(a). In the c~~e of 
Commissioner v Crichton, 122 F2d 181 (5th Cir. 1940), the 
Fifth Circuit held that real estate for real estate met the 
like-kind exchange requirement where under Louisiana law, 
mineral rights

3
rere real property. Comparing the nature 

and character of the properties involved will depend on 
state law property determinations of interests. 

Second, property law is applicable to the determina
tion of federal tax liens. The basic question of property 
interests in tax lien cases is whether the taxpayer has 
property or interests in property sufficient to which the 
government's lien for unpaid taxes can attach. Numerous 
cases have held that state law controls in determining when 
the taxpayer has an interest in property. Acquilino v United 
States, 363 U.S. 509, 513 (1959); Commissioner v Stern, 357 
U.S. 39, 44-45 (1958); United States v Bess, 357 U.S. 51, 57 
(1958). 

Finally, state law is relevant in the area of fraudulent 
conveyances. As in other debtor-creditor relationships, the 
government has the power to set aside fraudulent convey
ances in levying upon a deficiency. Whether or not the 
conveyance is fraudulent is determined by state law. 
Wiener v Commissioner, 12 T.C. 701, 708-9 (1949). 

In each of these areas, Congress can remove the 
unexplained inequities by statutorily removing the tax law's 
reliance on state property law. 

VI. Conclusion 

In short, the progression to a federal tax property law 
has begun, and should be encouraged. The creation of a 
federal property tax law relates exclusively to federal tax 
concerns. Accordingly, in those instances where exclusively 
federal concerns are involved, all "accidents of geography" 
should be removed. This methodology would aid planning 
and compliance, as well as further Congressional intent and 
Constitutional mandate. 

9 
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NOTES 

* The author is an associate with the firm of Raymond, 
Rupp and Wienberg, P.C., Troy, Michigan, and a 1984 
graduate of Wayne State University Law School. 

1. Texas' construction of an oil and gas-lease as a sale 
rather than a lease did not bind the taxing authorities 
into treating the lease as a sale. 

2. Oliver, Federal Tax Significance of State Law: A 
Study of the Areas of Influence, 5 Tax Inst. U.s. Cal. 
L. Center 483, 485 (1953). 

3. See, e.g., Poe v Seaborn, 282 U.S. 101 (1930); United 
States v Robbins, 269 U.S. 314 (1926). 

4. Note, Should Federal Income Tax Consequences of 
Divorce Depend on State Property Law? 49 S. Cal. L. 
Rev. 1401, 1426 (1976). 

5. Note, supra note 4, at 1427. 

6. Baxter, Marital Property §6.1 (1973). The six states 
include Hawaii, 1945; Michigan, 1947; Nebraska, 1947; 
Oklahoma, 1945; Oregon, 1947; Pennsylvania, 1947. 
Id. at §6.1, n. 34. 

7. Equitable Distribution as of December 1982 (Jan.
June) 9 Fam. L. Rep. (BNA) No. 10, at 4001 (Jan. 11, 
1983). 

8. Equitable Distribution Adopted by West Virginia's High 
Court (Jan.-June) 9 Fam. L. Rep. (BNA) No. 34, at 
1133 (June 28, 1983). 

9. The eight community property states are Arizona, 
California, Idaho, Louisiana, Nevada, New Mexico, 
Texas and Washington. Id. at 1133. 

10. Arizona, Nevada, Texas and Washington. FLR's 1983 
Survey of American Family Law [Jan.-June] 10 Fam. 
L. Rep. (BNA) No. 11, at 3017, 3021-24 (Jan. 17, 1984). 
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11. Equitable Distributions, supra note 7, at 4001. 

12. Collins v Commissioner, 388 F2d 290 (Okla. 1968). 
Okla. Stat. Ann. tit. 12, § 1278 (West Supp. 1983). 
Collins v Oklahoma Tax Commissioner, 446 P2d 290, 
295 (Okla. 1968). 

13. Rev. Rul. 74-347, 1974-2 C.B. 26, at 27. 

14. DuCanto, Federal Tax Law: Where Your Divorce Does 
Make a Difference, 9 Loy. U. Chi. L.J. 397, 411 (1978). 

15. The Report of the House Ways and Means Committee 
on the Tax Reform Act of 1984 notes that a change in 
the law will reduce revenues by less than $5 million. 
Report of the House Ways and Means Comm. Mar. 5, 
1984, 71 Stand. Fed. Tax Rep. (CCH) no. 12, part ill 
(Mar 9, 1984). 

16. The author could not find a case discussing the move 
of parties to a state to obtain beneficial tax treatment 
upon divorce; but once residency is established, there 
is no reason to contest such a move. · 

17. Note, supra note 4, at 1402. 

18. Id. at 1402. 

19. I.R.C. § 102 (1983). 

20. I.R.C. § 267(a) (1983). 

21. House Report, supra note 15. 

22. U.S. Const. art. I, § 8, 1. 

23. Note, supra note 4, at 1433. 

24. Poe v Seaborn, 282 U.S. 101, 117-18 (1930). 

25. Berger, Tax Consequences of Non-Tax Proceedings, 17 
Inst. on Fed. Tax'n. 87, 98 (1958). 
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26. "The powers reserved to the several States will extend 
to all the objects which, in the ordinary course of 
affairs, concern the lives, liberties, and properties of 
the people ••• " The Federalist No. 45 (Madison). 

27. Note, Federal Income Tax Consequences of Property 
Settlement Under the Pennsylvania Divorce Code of 
1980, 54 Temp. L.Q. 35, 36 (1980). 

28. Note, The Role of State Law in Federal Tax 
Determinations, 72 Harv. L. Rev. 1350, 1355 (1959). 

29. I.R.C. § 48(a) (1983); Treas. Reg.§ 1.48-1(a) (1983). 

30. I.R.C. § 48(b) (1983). 

31. S.R. Rep. No. 1881, 87th Cong., 2d Sess. reprinted in 
1962 U.S. Code Cong. & Ad. News 3297, 3318. 

32. Treas. Reg.§ 1.48-1(a) (1983). 

33. Treas. Reg.§ 1.48-1(c) (1983). 

34. Burnet v Harmel, 287 u.s. 103, 110 (1932). 

35. I.R.C. § 1031(a) (1983). 

36. Commissioner v Crichton, 122 F2d 181 (1941), aff'g, 42 
B.T.A. 490 (1940). Contra, Fleming v Commissioner, 
24 T.C. 818, 823-24 (1955), aff'd, sub . nom. 
Commissioner v P.G. Lake, Inc., 356 U.S. 260 (1958), 
rev'g, 241 F2d 78 (5th Cir. 1957). 

37. Treas. Reg.§ 1.1031(a)-1(b) (1983). 
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PENSION ISSUES IN COLLECTIVE BARGAINING 

By: E. Frank Cornelius* 

Introduction 

This article is intended as a brief survey of current 
issues which affect collectively bargained pension plans, 
although its applicability is by no means so limited. For 
example, recent cases which hold that punitive damages 
may be awarded for mishandling a pension claim and that 
compensatory damages are not limited to the amount of 
pension benefits in dispute are of concern to both single
employer and multiemployer plans and their administra
tors. Among numerous topical issues, only those with liti
gation histories are discussed, and an effort has been made 
to limit cases to those decided in 1983-84. For example, 
although the full impact of TEFRA - The Tax Equit1_ and 
Fiscal Responsibility Act of 1982 - is now being felt, the 
Act has not yet generated many reported cases of interest. 
Subjects are arranged alphabetically, not necessarily in the 
order of importance. Topic X, "Plan Documents," is perti
nent to all others. It will become clear how each problem 
addressed can be avoided or at least ameliorated by skill
fully drafted plan provisions. 

I. Arbitration 

In UAW v Greyhound Lines, 701 F2d 1184 (CA 6, 1983), 
the Sixth Circuit ruled that arbitral immunity from civil 
liability was not abolished by ERISA - the Employee 
Retirement Income Security Act of 1974. Thus, an arbitra
tor who decides a pension case need not fear reprisal in the 
form of a suit for damages from a disgruntled party. The 
court stopped short of holding that an arbitrator is a fidu
ciary within the meaning of ERISA ~(21), and declined to 
state its views on whether the doctr~ne of arbitral immunity 
would bar a suit for equitable relief. 

The Multiemployer Pension Plan Amendments Act of 
1980 (MPPAA) requires that an employer who withdraws 
from a multiemployer pension plan be assessed a withdrawal 
liability in the form of the employer's proportionate share of 

13 
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the plan's unfunded vested liability (if any) (ERISA §4201). 
MPP AA further provides for arbitration of disputes between 
employer and plan sponsor over the employer's withdrawal 
liability (ERISA §4221). The tim~ limits for arbitration set 
by MPP AA are strictly enforced, and even a valid defense, 
such as the defense that the employer did nbt in fact with
draw from 

4
the plan, can be waived by failing to pursue 

arbitration. Arbitration is not required by ~PPAA if the 
issue is solely one of statutory interpretation. 

Courts sometimes seem to belie their protestations of 
overwork by deciding cases which could be referred to 
arbitration. In Amaro v Continental Can, 724 F2d 747 (CA 
9, 1984), the Ninth Circuit held that arbitration of contract 
claims is not res judicata of ERISA claims arising out of the 
same facts and that ERISA claims need not be arbitrated 
before filing suit, thus dealing a double blow to collectively 
bargained grievance procedures. 6 

IT. Attorney's Fees 

MPP AA made the award of attorney's fees (~2_ 
interest and liquidated damages) mandatory in an action by 
a fiduciary to collec~ overdue contributions to a multi
employer pension plan. This mandatory award of attorney's 
fees extends to a multiemployer fiduciary's successful 
defense of a counterclaim. O'Hare v General Marine 
Transport, 578 F Supp 72 (SD NY, 1984). 

A simple numerical example illustrates the impact of 
these statutory provisions. Suppose that an employer owes a 
multiemployer plan $100,000 in delinquent contributions and 
that interest of $25,000 thereon is due. If the cost of the 
collection action is $25,000 to tge plan, then a court must 
award the plan at least $175,000. 

In other ERISA actions, the award of attorney's fees is 
discretionary (ERISA ~02(g)(1), 4301(e)). Several courts 
have set standards for the discretionary award of attorney's 
fees. The Tenth Circuit has isolated five factors to be 
considered: 

(1) the degree of the loser's culpability; 
(2) the loser's ability to pay; 
(3) the deterrent effect; 
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(4) whether the party requesting the fees 
seeks to benefit the plan as a whole or to 
resolve an important ERISA issue; and 

(5) the r~lative merits of the parties' posi
tions. 

The Seventh Circuit has adopted· the standard found in the 
Equal Access to Justice Act, under which attorney's fees 
should be awarded to a prevailing plaintiff unless the court 
finds that the position of the defendant was substantially 
justified or that special circumstances make an award 
unjust. Bittner v Sadoff & Rudo Industries CCH PPG 11 23, 
647X (CA 7, 1984. For further references on attorney's 
fees, see Note 16.) 

III. Bankruptcy 

In NLRB v Bildisco, the Supreme Court held that a 
collective bargaining agreement is an executory contract 
under Section 365(a) of the Bankruptcy Code and hence may 
be rejelbed by a debtor-in-possession upon a proper 
showing. A Bildisco-type rejection could have a profound 
effect on a multiemployer pension plan, especially if a large 
employer should withdraw unexpectedly from a plan in 
which costs are computed on a plan-wide average basis. 

Consider a typical multiemployer pension agreement 
which calls for cents-per-hour contributions, with the cost 
of each dollar of benefits computed on an average basis over 
all plan participants. Suppose that a bankrupt employer 
withdraws from the plan under Bildisco (now, 11 USC §1113) 
early in the term of the collective bargaining agreement. If 
the withdrawing employer has a low-cost workforce (e.g., 
many young employees projected to work many thousands of 
hours), then the plan could become seriously underfunded.11 

1\nY unanticipated Bildisco-type withdrawal from a 
multiemployer pension plan IS cause for concern over the 
plan's actuarial soundness. Immediate corrective measures 
can be taken if the collective bargaining agreement or plan 
document contains a provision for adjusting benefit levels or 
contributions in such an event. 

Despite Bildisco, union employees may not be com
pletely helpless in the face of their employer's bankruptcy. 
In Crowe & Associates v Bricklayers Union, 723 F2d 211 
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(CA6, 1983), the Sixth Circuit held that a Bankruptcy Court 
cannot ~njoin a strike to collect pre-petition pension pay-
ments.1 t 
IV. Damages 

Of utmost concern to all pension plans, not just 
collectively bargained ones, is the proliferation of damage 
suits and the expanding scope of relief granted by courts. 
Of the recent cases, none is more troubling than Russell v 
Massachusetts Mutual, 722 F2d 482 (CA 9, 1983). In Russell, 
the Ninth Circuit held that mishandling of a benefit claim 
gives rise to an ERISA cause of action, that compensatory 
damages are not limited to the amount of pension benefits 
in dispute, and that punitive damages may be awarded. The 
scope of damages discussed in Russell is very broad, 
including such items as mental suffering and loss of a 
spouse's pension which had to be cashed in to provide means 
of support. · 

Russell has profound implications for pension plan •. 
administrators who usually attempt to protect themselves ~ 
from personal liability by means of fiduciary liability insur-
ance policies. The typical fiduciary liability policy excludes 
punitive damages and damages for bodily injury. Russell 
certainly involved the former and arguably involved the 
latter in the form of physical manifestations of emotional 
distress.

13 
Until final resolution of the issues raised in 

Russell, the case will continue to be a source of concern 
for pension plans and their administrators. 

The court in Winterrowd v David Freeman and Co, 724 
F2d 823 (CA 9, 1984), relying on Russell, sustained the 
award of $75,000 in punitive damages in addition to $70,000 
in overdue contributions against

1
4mployers who withheld 

pension contributions in concert. From the size of the 
award, especially in proportion to the principal amount at 
issue, it is clear thf!t the threat of punitive damages under 
ERISA is very real. 

ERISA requires a plan administrator to respond to a 
participant's request for information about his benefits 
within 30 days and provides a discretionary penalty of up to 
$100/day (payable by the administrator to the participant) 
for failure to do so (ERISA §502(c)). At least one court has 
held that a participant need not prove prejudice in order to 
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collect under this penalty provision. Porcellini v Strassheim 
Printing Co, CCH PPG ,I 23, 655B (ED Pa, 1983). 

The courts have imposed some limits on damages 
obtainable under ERISA. For example, it has been held that 
ERISA's criminal sanctions are sufficient to punish willful 
violations of reporting and disclosure requirements, and so 
punitive damages are unnecessary for this purpose. Meyer v 
Philip Morris, CCH PPG ,I 23, 651J (ED Mo, 1983). 

V. Duty to Bargain 

In RCA v Federation of Engineers, 700 F2d 921 (CA 3, 
1983), the Third Circuit held that an employer must bargain 
over a change in actuarial assumptions. The assumptions at 
issue were the interest rate used to calculate lump sum 
equivalents and the rates used in buy back provisions of the 
pension plan, under· which cashed out pension credits could 
be restored. 

In contrast to the duty to bargain upheld in RCA, the 
Sixth Circuit ruled in UAW v Yard-Man 716 F2d 1476 (CA 
6, 1983); cert den 104 S Ct 1002 (1984~, that an employer 
can settle a pension suit directly with -retirees without 
notice to the union, even when the union is the retirees' 
legal representative. 

VI. ERISA Problems 

Although ERISA is now 10 years old, plans continue to 
violate very basic sections of the Act. One of the most 
common violations occurs in rounding off hours of service. 
Typically, a collectively bargained plan will call for the 
crediting of service in the following manner (assuming an 
1800-hour base): 
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Hours Worked Pension Credits 

0-89 0 
90-269 .1 

270-449 .2 
II II 

II II 

II II 

1530-1709 .9 
1710 or more 1.0 

Such a scheme of rounding down is clearly illegal under 
ERISA,16 but nevertheless is quite prevalent. 

Another fundamental ERISA violation is a service 
requirement for normal retirement. Typically, a plan will 
require that an employee attain age 65 and have at least 5 
(or some other number) years of service in order to qualify 
for retirement benefits. AgY9' this is not, and never has 
been, permitted under ERISA. 

A surprisingly large number of plans remain deficient 
in fundamental respects; even those with IRS approval are 
not sufficient to shield employers, unions, and plan afgnini
strators against participants' ERISA rights claims. In 
view of the broad scope of compensatory and punitive 
damages which courts are awarding in ERISA litigation, it is 
incumbent upon plan administrators to eliminate technical 
violations of ERISA from plan documents. 

VII. Exhaustion of Administrative Remedies 

As a general rule, a claimant is required to exhaust a 
plan's claims and review procedures under ERISA §503 
before filing suit.19 But exhaustion is not required if it 
would be futile. Anderson v Alpha Portland Industries, 727 
F2d 177 (CA 8, 1984}. The standard for review by a court of 
an administrative determination of pension rights is whether 
the decision is arbitrary and capricious, but a stricter 
standard (in the sense of restricting the scope oJ the court's 
review) is applicable to an arbitrator's award.2 In light of 
these principles, one effective way of reducing pension 
litigation is to establish detailed claims and review 
procedures and to follow them religiously. 
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The Third Circuit seems to have undermined some of 
the finality of administrative determinations in Wolf v 
National Shopmen, 728 F2d 182 (CA 3, 1984), a case in 
which it concluded that ERISA §502(a) does not require issue 
or theory exhaustion but only claim exhaustion. The 
plaintiff in Wolf argued her entitlement to a pension before 
the plan's administrative body on one ground, then filed suit 
under a different legal theory not presented to the admini
strators. The court held that the claimant had exhausted 
her administrative remedies within the meaning of ERISA 

- simply by going through the plan's review procedure and was 
entitled to resort to the courts on any theory at all. 

The holding in Wolf seems inconsistent with 
Congressional intent in setting up claims and review proc~l 
dures and also with complaints of overburdened courts. 
Perhaps it is merely an anomaly in which the court felt that 
the plaintiff deserved a pension based upon broad equitable 
considerations even thoug~2the result finds little support in 
conventional pension law. In any event, the procedural 
result of Wolf can be avoided by an express plan provision 
requiring "'Ts'Su"e and theory exhaustion of administrative 
remedies. 

VIII. Investments 

There is growing interest in pension investment 
performance as improved performance is perceived as a way 
to raise benefit levels in defined benefit plans without 
increasing employer contributions and as defined contribu
tion plans replace burdensome defined benefit plans. A 
common investment vehicle is an insurance investment 
contract. These agreements frequently are vague about the 
insurance company's obligations and often leave the insur
ance company with considerable discretion as to actuarial 
assumptions, refund provisions and payouts. 

Pension plan parties to inequitable insurance contracts 
may find comfort with Peoria Union Retirement Plan v Penn 
Mutual, 698 F2d 320 (CA 7, 1983), in which the Seventh 
Circuit ruled that an insurance investment contract may be 
a security within the meaning of federal and state securities 
laws and that an insurance company may be a pension plan 
fiduciary within the meaning of ERISA. Thus, pension plans 
may have available the full arsenal of remedies found in 
both the securities laws and ERISA. 
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Whether an insurance company is an ERISA fiduciary 
seems to depend upon the degree of its discretionary author
ity retained under the insurance contract after the contract 
has been negotiated in an arm's length transaction. In 
unrelated cases, Blue Cross has been found to be a fiduciary 
because of its discretionary authority over plan assets and 
benefits claims Security Plan v Blue Cross, 583 F Supp 380 
(SD NY, 1984), but not a fiduciary with respect to setting 
rates when it does not exercise discretionary authority in 
doing so Schulist v Blue Cross, 717 F2d 1127 (CA 7, 1983). 

IX. MPPAA 

A multiemployer pension issue which flamed furiously 
only months ago has been extinguished suddenly by an act of 
Congress. MPP AA, which was signed into law 
September 26, 1980, imposed withdrawal liability retroac
tive to April 29, 1980. (ERISA §4402(e)(2)(A).) No sooner 
had the Supreme Court resolved a split among the circuits 
by upholding the constitutionality of the retroactive imposi
tion of withdrawal liability (PBGC v Gray & Co, CCH PPG 
,123, 657F (1984)), Congress repealed the retroactivity of 
MPP AA's withdrawal liablity provisions and established 
refund procedures for employers upon whom withdrawal 
liablity had been imposed retroactively (Tax Reform Act of 
1984; PL 98-369 §558). 

X. Plan Documents 

There are few problems addressed in this article which 
cannot be avoided, or at least ameliorated, by skillfully 
drafted plan provisions. Plan provisions designed to elimi
nate problem areas should, of course, be explained clearly to 
participants in the summary plan description. 

Perhaps the most important plan provisions which can 
be designed to minimize administrative problems are those 
relating to the plan's claims and review procedures, which 
have already been discussed. Closely allied with claims and 
review provisions are those related to limitation periods for 
filing lawsuits against the plan. 

A court will enforce a reasonable limitation period set 
forth in a plan document. Scheirer v National Maritime 
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Union, 585 F Supp 76 (SD NY, 1984). Absent an express 
limitation in the document itself, a plan remains subject to 
suit for benefits until the applicable state statute of limita
tions ~~s run. Jenkins v Teamsters, 713 F2d 247 (CA 7, 
1983). In Jackson v American Can, 485 F Supp 370 (WD 
Mich, 1980), the court concluded that a pension annuity is an 
installment contract within the meaning of Michigan's 
statute of limitations and so suit for a monthly pension 
payment need not be brought until 6 years after the pay
ment becomes due. Thus, it can be seen that a plan without 
an internal limitation on court actions may leave itself 
vulnerable to suit almost indefinitely. 

XI. Plan Terminations and Partial Terminations 

A partial termination of a pension plan occurs when a 
substantial percentage of plan participants cease to be 
covered, as when a plant is closed or a division is sold. It is 
up to the IRS to determine if a partial termination has 
occurred. Income Tax Regulations s.t.4ll(d)-2(b)(1). 
Whether or not a particular event is classified as a partial 
termination can have a profound impact on the pension 
rights of affected participants because upon partial termi
nation, accrued benefits become vested to the extent that 
there are plan assets sufficient to pay them. IRS §4ll(d)(3); 
Income Tax Regulations ~1.41l(d)-2(a)(1), (b)(3). If an event 
is held not to be a partial termination, then those affected 
participants whose rights have not already vested stand to 
lose all of their pension benefits. IRS §411(a)(6)(D). 

In Well v Retirement Plan of Terson Co, 577 F Supp 
781 (SD NY, 1984), the court sustained the IRS' determina
tion that the layoff of 27% of plan parti~wants was not a 
partial termination of the pension plan. Many multi
employer plans avoid the result of Well by providing that 
when a participating employer withdraws, the accrued 
benefits of affected participants vest to the extent funded, 
which has the same effect on participants' rights as an IRS 
approved partial termination. 

Plan terminations continue to spawn litigation with 
results frequently surprising to employers. It is a common 
misconception among employy? that satisfying one's obliga
tions under Title IV of ERISA fulfills all of one's financial 
obligations upon plan termination. This simply is not the 
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case. Heppenstall Co v Murphy, 635 F2d 233 (CA 3, 1980); 
cert den 102 S Ct 999 (1982). Contin~~d liability to 
employees may be predicated upon contract, or upon what .J 
is essentially a theory of estoppel or detrimental reliance • 
(I.A.M. v Sargent Industries, 522 F2d 280 (CA 6, 1975)), 
although estoppel is losing favor because unanticipated 
awards constitute a drain on a plan's assets. Peabody v 
Trustees of Pension Fund, CCH PPG ,I 23,472 (WD Mich, 
1981). 

An employer may recover surplus assets ~<fowing plan 
termination, if the plan document so provides, even if the 
reversion results from actuarial gains due to purchasing 
annuities. Rev Rul 83-52; 1983-1 CB 87. Although the 
PBGC insists that a plan cannot be amended after termina
tion to provide for reversion of excess assets to the 
employer (Audio Fidelity Corp v PBTC' 624 F2d 513 (CA 4, 
1980)), not all courts seem to agree Van Orman v American 
Insurance, 680 F2d 301 (CA 3, 1982)). In all cases, 
employers and unions should be cautious about altering a 
plan's asset allocation scheme near the time of termina
tion. Hauser v Farwell, Ozmun, Kirk & Co, 299 Supp 387 (D 
Minn, 1969). 

Xll. Vested Rights 

Rights required to be vested by ERISA §203 are rather 
narrowly prescribed as accrued pension benefits. Income 
Tax Regulations §1.41l(a)-7(a). As a result, litigation con
tinues over vesting of other types of benefits. The right to 
retire early is not a vested benefit within the meaning of · 
ERISA §203. Dhayer v Weirton Steel, 571 F Supp 316 (D W 
Va, 1983). But see Benciven a v Teamsters, CCH PPG 
,I 23,660X (WD Pa, 1984 • The right to medical benefits may 
(UAW v Cadillac Malleable Iron, 728 F2d 807 (CA 6, 1984)), 
ormay not (UAW v New Castle Foundry, 4 EBC 2455 (SD 
Ind, 1983)), be vested (Bower v The Bunker Hill Co, 725 F2d 
1221 (CA 9, 1984)). As always, the issue can be resolved by 
carefully drafted plan provisions. 
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NOTES 

* This article is based on a talk by the same title which 
the author gave at the Ninth Annual Labor Law 
Seminar sponsored by ICLE April 6, 1984. C.E. Frank 
Cornelius, 1984, 400 Renaissance Center, Suite 500, 
Detroit, MI 48243 (313 446-6810). The author 
received his Ph.D. in mathematics from the University 
of Washington and his J.D. from the University of 
Michigan. He serves primarily as legal counsel to 
multiemployer pension plans (the remainder of his 
practice centers around trade secrets litigation). 

1. Calendar year plans must be amended by 
December 31, 1984 retroactive to January 1, 1984. 
See generally IRS Notice 83-4, 1983-1 CB 532. 

2. When asked to serve a5 the impartial chairman of a 
deadlocked board of administration or in some other 
tie breaking capacity, the author requests the parties 
to execute an agreement that "the tie breaker has all 
of the defenses and immunities of a judge deciding a 
case." 

Pulliam v Allen, 104 S Ct 1970, L Ed 2nd 565, 52 
USLW 4525 may have eroded some of the protection 
granted in U A W v Greyhound. 

3. Soloff v Cotton Garment Industries, 583 F Supp 1098 
(SD NY, 1984). 

4. Teamsters v Arizona-Pacific Tank Lines, CCH PPG 
1123, 647B (ND Cal, 1983). See also Teamsters v F.C. 
Parsons, Inc, CCH PPG 1[ 23, 661X (WD Wash, 1984). 
"CCH PPG" denotes the Pension Plan Guide published 
by Commerce Clearing House, Inc., Chicago, illinois. 

5. Such as the meaning of "complete withdrawal" in 
ERISA §4203(a)(1). I.A.M. v Stockton TRI Industries, 
727 F2d 1204 (CA DC, 1984). See also Sunstar Foods v 
Food Workers, 5 EBC 1349 (D Minn, 1984). 
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6. A possible solution is to include a prov1s10n in the 
collective bargaining agreement or plan document 
requiring that administrative remedies be exhausted ..j 
with respect to all pension related claims before ~ 
resorting to the courts. See Amaro at 724 F2d 751. 

Also see Topic VII, especially the discussion of the 
Wolf case, for more on the exhaustion of administra
tive remedies. 

7. ERISA ~502(g)(2), 515; Operating Engineers v Reed, 
726 F2d 513 (CA 9, 1984). 

8. $100,000 contributions (ERISA §502(g)(2)(A)} + $25,000 
interest (ERISA §502(g)(2)(B) + $25,000 liquidated 
damages (ERISA §502(g)(2)(C)} + $25,000 attorney's 
fees (ERISA §502(g)(2)(D}). 

Punitive damages may be added on top of all this; see 
the Winterrowd case discussed under Topic IV. 

9. Gordon v U.S. Steel, 724 F2d 106 (CA 10, 1983). 

10. NLRB v Bildisco & Bildisco, 625 CCH LLR Part 2 (2-
24-84). "CCH LLR" denotes Labor Law Reports 
published by Commerce Clearing House, Inc., Chicago, 
illinois. 

Congress reacted to Bildisco in the Bankruptcy 
Amendments and Federal Judgeship Act of 1984. PL 
98-353 §541; 11 USC §1113 now sets a more stringent 
test before a collective bargaining agreement can be 
rejected. 

11. ERISA's withdrawal liability provisions provide little 
consolation to the plan if the withdrawing employer is 
in Chapter 11 because the plan's claim for withdrawal 
liability has the status only of an unsecured claim. In 
re Granada Wines, CCH PPG ,[ 23, 635G (US Bank
ruptcy Ct Mass, 1983). 

12. Note that Crowe was decided before Bildisco and does 
not involve repudiation of the pension agreement. 
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13. A petition for a writ of certiorari has been filed. 485 
CCH PPG 3. The court in UAW v Federal Forge, 5 
EBC 1513 (WD Mich, 1984) also is grappling with these 
issues. 

14. Note that the Winterrowd court also awarded the 
other damages mentioned under Topic II; see note 8. 
724 F2d 824, 826, 827. 

15. $500,000 in punitive damages was awarded in Monson v 
Century Manufacturing, 5 EBC 1625 (CA 8, 1984). 

16. DOL Regulations ,[ 2530.204-2(c); Janowski v 
Teamsters, 673 F2d 931 (CA 7, 1982); vacated and 
remanded for reconsideration of award of attorney's 
fees 103 S Ct 3565 (1983). 

17. ERISA ,[ 206(a); Rev Rul 84-69; Duchow v Teamsters, 
691 F2d 74 (CA 2, 1982), cert den 103 S Ct 1902 
(1983). 

18. The Janowski plan had received a favorable letter of 
determination from IRS. 673 F2d 936. 

19. Each of the cases cited under Topic Vll contains 
numerous citations from this hornbook principle. 

20. Mahan v Reynolds Metal, 569 F Supp 482 (ED Ark, 
1983). This is an unusually well-written opinion. 

21. Recall that ERISA has no jurisdictional amount. 
ERISA ~ 502(f). 

22. Garth, J., filed a dissenting opinion, 728 F2d 189, but a 
petition for rehearing and for rehearing in bane was 
denied, 728 F2d 192. 

23. The statutes of limitations contained in ERISA pertain 
only to breaches of fiduciary duty, ERISA ,r 413, or to 
breaches of multiemployer responsibility, ERISA 
,r 4301(f). 
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24. Although the court noted that the IRS had issued a 
letter of determination, 577 F Supp 782, the case ~ 
contains no discussion of any duty on, the part of 
plaintiffs to pursue the avenues of appealin IRS ~476. 

25. By paying withdrawal liability under ERISA §4201(a) in 
the multiemployer case or by reimbursing PBGC under 
ERISA §4062(b) for payments made on behalf of a 
single-employer plan. 

26. "BNA PR" denotes the Pension Reporter publised by 
the Bureau of National Affairs, Inc., Washington, D.C. 

27. ERISA §4044(d); PBGC Regulations ~618.30-32; UAW 
v Harper & Row, 576 F Supp 1468 (SD NY, 1983). --

Ironically, MPPAA removed the applicability of ERISA 
§4044 to multiemployer plans. New government guide
lines on asset reversions are expected shortly. PBGC 
News Release No. 84-23. 
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FRAUDULENT TAX ASSESSMENTS - TAX TRIBUNAL 
JURISDICTION 

The Tax Tribunal has eguity jurisdiction to decide an allega
tion by a taxpayer of fraud committed by the taxing 
authority. The Tribunal also has the equitable power to 
grant appropriate relief. 

Canonie v Marathon Township, MTT Docket No. 82934, 
(Decided on Aprilll, 1984). 

FACTS: Petitioner was assessed a property tax on newly 
acquired personal property. Petitioner challenged the 
assessment on two grounds. First, he had not received 
notice from Respondent concerning the property or related 
tax and consequently was not able to make a timely appeal 
or protest. Second, the value of the property was so exces
sive compared to market value that it constituted fraud or 
alternatively, error or mistake. A Motion for Default was 
sought because Respondent failed to respond to the petition 
filed by Petitioner. Jurisdiction has not been established. 

HELD: The Tribunal dismissed the petition for lack of 
jurisdiction. Citing MCLA 205. 735(1) and ·(2), the Tribunal 
ruled that Petitioner failed to make timely appeal regarding 
both arithmatic errors or mistakes and assessment increases 
without proper notice. Errors and mistakes must be 
appealed within sixty days after mailing by the Assessment 
District Treasurer. Valuation disputes must first be brought 
to the Board of Appeals by petition filed within thirty days 
of the Board's final decision. Petitioner was delinquent in 
filing his petition by some two months and three months, 
respectively. The Tribunal considered Petitioner's claim of 
jurisdiction based on fraud. Citing Johnson v State of 
Michigan, 113 Mich App 447; __ NW2d __ (1982), Endros 
Corp v Port Huron, 78 Mich App 273; 259 NW2d 456 (1977) 
and ~yde v Lansing Twp., 105 Mich App 370; 306 NW2d 797 
(1981 , the Tribunal concluded they have equity jurisdiction 
to decide a taxpayer's claim of fraud committed by the 
taxing authority. In addition, it is within their equitable 
powers to grant the appropriate relief. 
The elements of fraud must be established by clear and 
convincing evidence; Petitioner failed to do so. 
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SINGLE BUSINESS TAX...;. LABOR DEDUCTION 

Deductions for labor intensive business are to be calculated 
before any allowable allocations or apportionments. 

ACCO Industries, Inc. v Department of Treasury, 134 Mich 
App 316; __ NW2d __ (1984). 

FACTS: Petitioner ACCO Industries, a New York corpora
tion, with its principal place of business in Connecticut, is 
subject to Michigan's single business tax MCL 208.1; MSA 
7 .558(1), because of its operation of plants in Warren, 
Adrian and Plymouth. The Michigan Single Business Tax is a 
value added tax levied on the economic activity and growth 
of a business measured by the increase in value of goods and 
services between the time of purchase and sale. At issue is 
the method of calculating the deduction granted by MCL 
208.31(5); MSA 7 .558(31)(5), to labor intensive businesses. 
The Petitioner interprets the term "total tax base," found in 
MCL 208.31(5); MSA 7 .558(31)(5), to mean its tax base after 
apportionments and allocations allowed by other sections of 
the statute. In contrast, the Department of Treasury reads 
the terms "total tax base" to mean the tax base before 
allocations and apportionments. The difference in calcula
tions led the Department of Treasury to assess a tax 
deficiency against Petitioner of $201,455 for the years 1976 
through 1979. The Tax Tribunal upheld the assessment. 

AFFIRMED: The Tax Tribunal correctly upheld the assess
ment. In construing statutes, the intent of the legislature is 
the controlling factor. Here the intent of the Michigan 
Legislature in enacting the single business tax 1975 PA 281, 
is clearly stated in an amendment to that statute, 1981 PA 
208, which was added to avoid confusion over the very issue 
presented in this case. By deleting the word "total" from 
the phrase "total tax base," the amendment makes clear 
that the tax in question is to be calculated before appor
tionments and allocations are made. While its effect is 
retroactive on Petitioner, the amendment is binding on the 
court as a subsequent statement of legislative intent 
regarding a previously ambiguous statute. 
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SALES TAX -SERVICE BUSINESS EXEMPTION 

Income derived from separately invoiced service business is 
not subject to retail sales tax under General Sales Tax Act, 
MCL 205.51; MSA 7 .521. 

Natural Aggregates Corporation v De0artment of Treasury, 
133 Mich App 431; _ NW2d _ (1984 • 

FACTS: Petitioner, Natural Aggregates Corporation, 
appeals a State Board of Tax Appeals decision upholding an 
assessment of deficient sales tax imposed by the 
Department of Treasury. Petitioner mines, processes, and 
engages in the retail sale of sand and gravel. In addition, 
Petitioner operates a fleet of trucks to deliver its products 
to customers upon request. The retail charges for the sand 
and gravel are invoiced separately from the delivery 
charges. Petitioner paid no sales tax on the income derived 
from its trucking service. In December of 1979, the 
Department of Treasury assessed a sales tax of $7,040.03 
plus $2,081.12 interest on the trucking-generated income 
covering the period from October 1, 1974 through April 30, 
1978. 

REVERSED: The State Board of Tax Appeals erred in 
upholding the assessment of deficient sales tax against the 
Petitioner. Under MCL 205.52; MSA 7.522 only sales at 
retail are taxable. Retail sales are defined by MCL 
205.51(1)(b); MSA 7.521(1)(b) to include transactions by 
which tangible personal property is transferred for consider
ation in the ordinary course of the seller's business and is 
made for the consumption or use of the buyer. To ascertain 
whether a retail sale occurred, the Court, borrowing a ~est 
from lower state courts, looked to the time at which title to 
the property passed to the purchaser. In this case 
Petitioner's customers paid the same price for the products 
whether they employed their own trucks or employed the 
Petitioner's. If they employed the Petitioner's delivery 
service, they had to negotiate and contract' separately at a 
substantial price. Title passed to purchasers with the sale 
not the actual delivery. Thus, the proceeds from the 
delivery were not part of a retail sale per se. 
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USE TAX- LONG DISTANCE TELEPHONE 
COMMUNICATIONS 

A company providing long distance telephone services was 
liable for Michigan use taxes on its purchase of exchange 
services from Michigan Bell based on a finding that such 
services are intrastate. 

MCI Telecommunications Corporation v State of Michigan, 
Department of Treasury, Revenue Division, 136 Mich App 28 
(1984), 355 NW2d 627 (Mich App 1984). 

FACTS: Petitioner provided long distance telephone 
communication services to private customers through a 
series of microwave relay stations which transported signals 
on interstate calls. · Customers of this service obtained 
access to the microwave relay stations through Michigan 
Bell's local telephone system. A customer's telephone call 
travelled through Michigan Bell's local exchange facility 
before entering Petitioner's interstate network. Respondent 
assessed the use tax for amounts which Petitioner had paid 
to Michigan Bell for exchange services used to facilitate the 
Petitioner's long distance telephone service. The use tax is 
imposed on telephone services by MCL 205.93a; MSA 
7 .555(3). 

Petitioner contended that it provides an interstate 
communication service and the purchase of exchange 
services was an integral part of that service and was there
fore not an intrastate service subject to state taxation. 
Petitioner next urged that the tax violated the Commerce 
Clause of the U.S. Constitution, US Const, art I, § 8, 
claiming the taxed activity did not have a substantial nexus 
to the taxing state and that the tax discriminated against 
interstate commerce. Further, Petitioner contended the 
imposition of the use tax interferes with federal regulation 
of interstate commerce in violation of the Supremacy 
Clause, US Const, art VI§ 2. Finally, Petitioner argued that 
the respondent's failure to impose the use tax on AT&T for 
its use of Michigan Bell's exchange services amounted to 
disparate treatment of Petitioner and AT&T and was a 
denial of equal protection. 

HELD: The Tax Tribunal found that service purchased by 
Petitioner was located and delivered solely in Michigan and 
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was therefore intrastate and subject to the Michigan use 
tax. 

The use tax assessed on Petitioner was valid and the 
decision of the Tax Tribunal was affirmed. The purchase of 
Michigan Bell's exchange services was a taxable intrastate 
aspect of Petitioner's businP.ss even though Petitioner in 
turn provided interstate services to its customers. The 
court, in rejecting Petitioner's Commerce Clause claim, 
held that the intrastate link in the taxed company's inter
state network was identifiable and a proper subject of state 
taxation. In addition, the use tax does not require 
Petitioner to pay anything more than its nondiscriminatory 
share of the state's cost in maintaining Michigan Bell's local 
exchange service facilities. Petitioner failed to meet its 
burden of showing how local taxation actually interfered 
with any federal agency's regulations except that the agency 
may be required to consider Petitioner's increased costs in 
setting rates. The court also held that, while Petitioner was 
correct in its contention that Respondent erroneously failed 
to tax AT&T for its use of Michigan Bell's exchange 
services, Petitioner had not demonstrated that Respondent's 
error was knowing or intentional and, accordingly, there was 
no showing of an equal protection violation. 

The dissent took exception to the majority's classification of 
Petitioner's use of Michigan Bell's local lines as an intra
state service since such use represents a mere channel 
through which interstate communication travels. Thus, as 
part of interstate communications, believe local authorities 
should be able to tax each separate mode of relay or trans
mission of a message through Petitioner's system. Further, 
the dissent argued that, as a result of the majority's 
position, interstate commerce and communications would be 
unduly burdened. The dissent emphasized the great need for 
the unimpeded flow of information between the states and 
the potential for disparate treatment by taxing authorities 
in the different states. Finally, the failure of the 
respondent to tax AT&T was not inadvertent, but instead an 
arbitrary and capricious application of the use tax, and 
therefore a violation of the equal protection clause.An 
application for leave to appeal to the Michigan Supreme 
Court has been filed. 
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