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most appreciated by the individuals who are coordinating these programs. 
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Section members are encouraged to submit to the Journal editor for 
publication materials of general interest to tax practitioners in this state. 
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Internal Revenue Service 

District 
Director 

•l<lr. Stephen I. Jurmu 
Foster, Swift, Collins & Coey, P.C. 
313 s. Washington Square 
Lansing, !·IT 48933 

·Dear Mr. Jurmu, 

Department of the Treasury 

P. 0. Box 32500 - Stop 29 
Detroit, HI 48232 

Person to Contact: 
A. A. Geldhof 

Telephone Number: 
(313) 226-6041 

R~Ji})'f~o~i AAG 
Date: Harch 1, 19$3 

~le recently received suggested language for amending plans to meet the 
new Section 415 protisions of TEFRA from the Technical Staff in the 
Cincinnati Key District Office. I thought you may be interested in re
newing this language. If you feel it will be helpful you may wish to 
share it 1-dth your associates. 

Attachment 

Very truly yours, 

~ A. A. Geldhof 
Chief, Technical Staff 
EP/FJJ Ditision 



DEFINED CONTRIBUTION PLAN PATTERN LANGUAGE 

The amount of annual additions which may be credited to a participant's account 
for any limitation year may not exceed the lesser of: 

(a) $30,000, or such larger amount as may be determined by the 
Commissioner of Internal Revenue for limitation years 
ending on or after January l, 1986, or 

(b) 25% of the participant's compensation for the limitation year. 

Annual additions shall mean the sum of the following amounts credited to a 
participant's account for the limitation year under all defined contribution 
plans maintained by the employer: 

(a) employer contributions 
(b) forfeitures, and 
(c) the lesser of (i) one-half of non-deductible employee 

contributions, or· (ii) non-deductible employee contri
butions in excess of 6% of the participant's compensation 
for the limitation year. 

For purposes of the limitations of this section, compensation shall mean all 
compensation of the participant from the employer for the limitation year. 

If, due to a reasonable error in estimating a participant's annual compensation, 
or due to the allocation of forfeiture&, an excess annual addition exists, such 
excess will be disposed of as follows: 

(a) Non-deductible voluntary employee contributions will becreturne~ 
to the participant to the extent necessary. 

(b) If an excess still exists, the excess amount will be used to 
reduce employer contributions for such participant in the 
next, and succeeding, limitation years. If the participant 
was not covered by the plan at the end of the limitation year, 
such excess will be applied to reduce employer contributions 
for all remaining participants in the next, and succeeding, limitation 
years. 



DEFINED BENEFIT PLAN PATTERN LANGUAGE 

The annual be~efit payable to a participant in any limitation yea~ from all 
defined benefit plans maintained by the employer, may not exceed the lesser of: 

(a) $90,000 or 

(b) 100% of the participant's average compensation for the three 
consecUtive years that produces the highest average. 

If the Annual Benefit commences when the participant has less than 10 years 
of service"with the Employer, the maximum benefit payable is reduced by 
one-tenth for each year of service less than ten. 

Annual benefits commencing before age 62 will be actuarially reduced to the 
equivalent of a $90,000 benefit beginning at age 62. 

Annual benefits commencing before age 55 will be actuarially reduced to the 
greater of: 

(a) the actuarial equivalent of a $75,000 benefit beginning at age 
55, or 

(b) the actuarial equivalent of a $90,000 benefit beginning at age 
62. 

If the annual benefit commences after age 65, the benefit may not exceed the 
~ctuarial equivalent of a $90,000 annual benefit beginning at age 65. 

Annual benefit shall mean a benefit payable annually in the form of a straight 
life annuity with no ancillary benefits. Benefits payable in· any other form 
will be adjusted to the actuarial equivalent of a straight life annuity. 

Actuarial equivalent shall be determined by using an interest rate assumption 
equal to. the greater of 5%, or the rate specified in the plan. For benefits 
payable after age 65, the word "lesser" shall be substituted for the word 
"greater11 in the preceding sentence. 

For purposes of the limitations of this section, compensation shall mean all 
compensation of the participant from the employer for the limitation year. 

The limitations of this section will be deemed satisfied if the annual benefit 
payable to a participant is not more than $1,000 multiplied by the participant's 
years of service with the employer (not exceeding 10), and the participant never 
participated in a defined contribution plan maintained by the employer. 

Effective on January 1, 1986, and on each January 1 thereafter, the $90,000 limi
tation will be automatically adjusted by the Commissioner of Internal Revenue. 
The new limitation will apply to limitation years ending on or after that date. 

3 



DEFINED BENEFIT A!>.'ll DEFINED CONTRIBUTION PLANS PATTERN LANGUAGE 

If the participant is, or was, covered under a defined benefit plan and a 
defined contribution plan maintained by the employer, the sum of the partici
pant's defined benefit plan fraction and defined contribution plan fraction 
may not exceed 1.0 in any limitation year. 

The defined benefit plan fraction is a fraction, the numerator of which is the 
sum of the participant's projected annual benefits under all defined benefit 
plans (whether or not terminated} maintained by the employer, and the denomi
nator of which is the lesser of (i) 1.25 times the dollar limitation of Section 
415(b)(l)(A) of the Internal Revenue Code in effect for the limitation year, 
or (ii) 1.4 times the participant's average compensation for the three 
consecutive years that produces the highest average. 

The defined contribution plan fraction is a fraction, the numerator of which 
is the sum of the annual additions to the participant's account under all 
defined contribution plans maintained by the employer (whether or not termi
nated) for the current and all prior limitation years, and the denominator 
of which is the sum of the lesser of the following amounts determined for 
such year and for each prior year of service with the employer: (i) 1.25 times 
the dollar limitation in effect under section 415 (c) (1) (A) of the Code for 
such year, or (ii) 1.4 times the amount which may be taken into account under 
section 415(c)(l)(B) of the Code. 

Projected annual benefit means the annual benefit to which the participant 
would be entitled under the terms of the plan, if the participant continued 
employment until normal retirement age (or current age, if later) and the • 
participant's compensation for the limitation year and all other releyant 
factors used to determine such benefit remained constant until normal retire
ment age (or current age, if later). 

If, in any limitation year, the sum Qf the defined benefit plan fraction and 
the defihed contribution plan fraction will exceed 1.0, the rate of benefit 
accruals under the plan will be reduced so that the sum 
of the fractions equals 1.0. 
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DEFINITIONS PATTERN.LANGUAGE ALL PLANS 

The limitation year for this plan, and for all other qualified plans main
tained by the employer, shall be ---------------------

Employer shall mean the employer that adopts this plan, as well as all 
members of a controlled group of corporations or commonly controlled trades 
or bus}nesses (as defined in sections 414(b) & (c) of the Code as modified 
by section 415(h) of the Code) or affiliated service groups (as defined in 
section 414(m) of the Code) of which the adopting employer is a part. 

5 



Internal Revenue Service 

District 
Director 

• Hr. Stephen I. Jurrnu 
Foster, S11ift, Collins 
Foster Building 
313 S. 1·lashington Sq. 
Lansing, m 48933 

Dear t·:r. Jurrnu: 

& Coley, P.C. 

Department of the Treasury 

P. o. Box 32500 - Stop 29 
Detroit, HI 48232 

Person to Contact: 
A. A. Geldhof 

Telephone Number: 
(313) 226-6041 (not toll free) 

Refer Reply to: 
EP/E0:370:AAG 

Date: 
OCT 8 1982 

At our recent presentation to the State Bar meeting, three questions were 
asked 1;hich required folloH-up on our part. Attached are the questions 
and our ans~;ers. ~Je trust that they can be made part of your next letter 
to the committee members. 

Sincerely yours, 

E:,ty :!:#ilL 
Chief, EP/30 Division 

Attachments (l) 
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1. Q. Do plans need amendments to accept deductible voluntary 
employee contributions? 

A. A plan which currently has a voluntary employee contribution 
provision does not have to be amended to accept deductible 
employee contributions but can handle this administratively. 
However, unless the plan is amended to provide deductible 
employee contributions in an amount not greater than the lesser 
of $2000 or 100 percent of compensation, the limitations stated in 
the plan pertaining to voluntary employee contributions would 
preclude accepting any kind of voluntary employee contributions, 
whether deductible or not, in excess of those stated in the plan. 
Notice 82-13 ORB 1982-19, 16), provides guidance and can be 
relied on until regulations are issued. 

2. Q. When does ENCEP relief expire? 

A. Delegation Order 96 (Rev. 4) which gave ENCEP its birth, 
expires as of midnight on December 31, 1982. This means that 
December 31, 1982 is the last day on which ENCEP relief may be 
granted by the District office. Therefore, it is strongly recom
mended that all plans seeking ENCEP relief are submitted no later 
than October 31, 1982, because we are obligated to hold a case 
open for at least sixty days before a determination letter may be 
issued. It is also suggested that practitioners do not attempt 
obtaining ENCEP relief by means of adopting the IRS model 
plans. · 

3. Q. In completing Column (1), Schedule A, Form 5310, Application 
for Determination Upon Termination, should we enter only the 
amount of employer contributions distributed or proposed to be 
distributed as of plan termination date, or should this column 
also include for each participant, employer contributions, gains 
and losses and forfeitures? 

A. Only the amount of employer contributions should be listed in 
Column (I) for each participant. If a specialist needs any addi
tional information, it can be asked for during the analysis of the 
application. Please be sure to complete Columns (g) and (h) of 
Schedule A for each participant, as this information is vital to our 
analysis. 
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SAMUELJM<KIM.III 

ANOII~W M.SAVEL 
on•O<• "'~'''""'.reo. 

Date: 

Time: 

Place: 

TAXATION SECTION 
STATE MICHIGAN 

October 11, 1982 

TAXATION SECTION COUNCIL MEETING 

October 14, 1982 

9:00 a.m. 

Michigan Inn 
Southfield, Michigan 

AGENDA 

A. Introduction of new council members 

B. Minutes of September 22, 1982 meeting 

c. Treasurer's Report 

D. Committee Reports: 
1. Seventh Annual Federal and r.1ichigan Tax Institute -

Sanford A. Klein 
2. Annual Taxation Section Meeting - Donald M. 'Lansky 
3. Michigan Taxation Essay Contest - Susan S. Westerman 
4. Michigan Tax Law Journal -Eugene A. Gargaro, Jr. 
5. Tax Practice and Procedures Manual- Lawrence R. Van Til 
6. Michigan Tax Legislation- PeterS. Sheldon 
7. Employee Benefits Committee- Stephen I. Jurmu 
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8. Inheritance Tax- Andrew M. Savel ~, 
9. Single Business Tax - Samuel J. ~1cKim, III ~ 

E. Project Reports: 
1. The Michigan Bar Journal: Taxation Issue - Lawrence 

R. Van T1l 
2. Advice to Michigan Tax Tribunal: RE: Representa-

tion of Taxpayers by Non-Attorneys - Samuel J. McKim, III· 
3. Tax Court Pro Se Program- Edward B. Goodrich 

F. Bar Liaison Heetings: 
1. Central Region IRS: November 4-5, 1982. 
2. CPA's: 

a. Federal Tax Committee 
b. State and Local Tax Committee 

3. Bar Committees and Sections 
4. Third Annual Conference of State Bar Tax Sections: 

October 22-23, 1982 

8 
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Tax Council Members 
October 11, 1982 
Page Two 

G. Appointment of Committee and Project Chairpersons 
1. Eighth Annual Federal and Michigan Tax Institute 
2. Annual Taxation Section Meeting 
3. Michigan Taxation Essay Contest 
4. Michigan Tax Law Journal 
5. Tax Practice and Procedures Manual 
6. Michigan Tax Legislation 
7. Employee Benefits Commi~tee 
8. Inheritance Tax 
9. Single Business Tax 

10. Tax court Luncheons 
11. The Michigan Bar Journal, "Tax Notes" 
12. State of the Law: Annual Bar Meeting 
13. Liaisons 
14. Joint Seminar with MACPA 
15. Publication of Michigan Tax Tribunal decisions 
16. Tax Tribunal Judge candidate review 

H. Chairperson•s Report: Discussion of 1982-1983 Objectives 

I. New Business 

J. Next Council Meeting 

9 
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MINUTES OF REGULAR MEETING OF 
COUNCIL OF TAXATION SECTION 

OF STATE BAR OF MICHIGAN 

The Council of the Taxation Section met at the Michigan Inn, 
Southfield, Michigan, October 14, 1982 at 9:00 a.m. 

Council Members Present 

C. Richard Abbott 
Allen J. Claypool 

Eugene A. Gargaro, Jr. 
Edward B. Goodrich 

Stephen R. Kretschman 
Sanford A. Klein 

Donald M. Lansky 
Samuel J. McKim, III 

Andrew M. Savel 
PeterS. Sheldon 

William J. Sikkenga 
Lawrence R. Van Til 

Council Members Absent 

Susan Westerman 

Guest 

Austin Anderson 

MINUTES 

Reading of the minutes of the September 22, 1982 regular meeting of 
the Council and of the Annual Meeting of the same date were waived. 
Copies of the minutes had been circulated to each member of the Council. 

TREASURER'S REPORT 

The Treasurer's report was waived because there had been no activity 
in the account since the Annual Meeting of September 22, 1982. Mr. 
Gargaro reported that dues would begin to be received in 3-4 weeks. 

COMMITTEE REPORTS 

Seventh Annual Federal and Michigan Tax Institute. Mr. Austin 
Anderson (ICLE) reported that attendance was slightly down, to 130 
registrants, but that he expected a good number of late registrations. He 
also reported that outlines had been received from all speakers, including 
state representatives. 

Annual Taxation Section Meeting. Mr. Lansky reported generally 
good attendance at the annual meeting to hear talks given by Samuel J. 
McKim III, Professor Lawrence W. Morgan and Professor L. Hart Wright. 
There was some discussion regarding the publication of Professor Wright's 
materials. The decision was left to the Law Journal Editor and Mr. 
Gargaro. 

10 
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Michigan Taxation Essay Contest. Mr. Van Til reported the award
ing of $1700 in prizes. The articles submitted were lengthy and special 
thanks were extended to the judges Benjamin 0. Schwendener and 
Stephen H. Clink and to Chairperson Susan Westerman. 

Law Journal. Mr. Gargaro reported that he had requested and 
received several bids for publication of the Law Journal but that the 
difference in bids was not substantial enough to change publishers. He will 
instead try to cut down the size of the Journal in order to reduce costs. 

Mr. Patrick Keenen, former editor, has gone into private practice. Mr. 
Gargaro will assume co-editor duties with Mr. Edward LeDuc, the current 
Articles Editor. 

Tax Practice and Procedures Manual. Mr. McKim's section has been 
completed and the Manual is ready for publication. However, publication 
will not be completed before mid-January 1983. 

Michigan Tax Legislation. Mr. Sheldon reported on the SBT legisla
tion (P .A. 1981, 208) dealing with the computation of the excess compen
sation adjustment. 

Employee Benefits Committee. Mr. Claypool reported for Mr. 
Stephen Jurmu, who was in Washington, D.C., that the Employee Benefit 
Committee would set up meetings in November 1982, February and April 
1983. The Committee is particularly interested in two topics: Multi
Employer pension plan liability and Single Employer Liability legislation 
which is expected to become law next year. 

Request and approval was received by Mr. Claypool to expend $1000 
for each of two Employee Benefits committee meetings as travel costs to 
bring in Federal government officials to address these topics. 

Inheritance Tax. Mr. Savel reported that HB 5790, sponsored by 
Representatives W. Bryant and W. Ryan had not been presented as yet to 
the House Taxation Committee. He was informed that the Legislature 
would not re-convene until after the November elections and that they 
would probably only deal with "cleap-up" matters at that time. HB 5790 
deals with an unlimited marital deduction for inheritance tax purposes. 

(Subquently, however, Mr. Savel was informed that HB 5790 was 
scheduled for committee hearings which occurred on November 10, 1982 
at which time the Bill was reported out of Committee with a recommenda
tion for passage.) 

Single Business Tax. Mr. McKim reported no siginificant activity 
since the last meeting. Mr. Fred Lynch was out because of ill health and 
Mr. Gary Sanborn was acting in his place. 

11 
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PROJECT REPORTS 

Bar Journal will be devoted entirely to tax topics. The general theme will IJ' 
Michigan Bar Journal. Mr. Van Til reported that an issue of the State , .. 

concentrate on tax laws as they affect the lawyer's practice. November was 
contemplated as the targeted issue but the January issue seems more like-
ly. 

Advice to Michigan Tax Tribunal. Representation of Taxpayers by 
Non-Attorneys. Mr. McKim reported that the recommendation had not 
been finalized as yet, but will probably suggest limiting representation to 
attorneys as much as possible. It is recognized that in some cases, par~ 
ticularly property tax cases, there are many qualified appraisers who can
not properly represent clients regarding procedures, court rules, etc. In 
some cases this forces the judge to assist, thereby limiting the judge's 
objectivity. 

Mr. Claypool suggested making a more forceful objection to the non
lawyer role. 

Tax Court ProSe Program. Mr. Goodrich reported that the Regional 
Council's office was in favor of the program. The Tax Court docket is 
overburdened. Increasing numbers of taxpayers don't know the legal 
issues and are distrustful of and unwilling to deal with the IRS. 

Florida has discontinued its program. Mr. Goodrich will try to find .out 
more details. 

BAR LIAISON MEETINGS 

Central Region IRS. The meeting will take place in Cincinnati on 
November 4-5, 1982. Steve Jurmu may attend. Mr. Van Til will confirm 
and perhaps send two non-Council members, e.g., James Durkin and 
Erwin Rubenstein, to attend and report back. 

CPA's. The following were appointed 
Federal Tax Committee - Stephen Kretschman 
State and Local Tax Committee - Andrew M. Savel 

Bar Committees and Sections. 
Administrative - P. Sheldon 
Corporation/Finance/Bus. Law - R. Abbott 
Real Property - D. Lansky 

Third Annual Conference of State Bar Tax Sections. Steve Kretsch-
man will attend the meeting on October 22-23, 1982 and report back to the A-~ 
Committee. • 

Appointment of Committee and Project Chairperson: 
1. Eighth Annual Federal and Michigan Tax Institute - D. Lansky 
2. Annual Taxation Section Meeting - S. Kretschman 
3. Michigan Taxation Essay contest - S. Westerman 
4. Michigan Tax Law Journal - E. Gargaro 

12 
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5. Tax Practice and Procedures Manual - L. Van Til 
6. Michigan Tax Legislation - P. Sheldon 
7. Employee Benefits Committee - S. Jurmu, R. Buydens, D. 

Rosenberger 
8. Inheritance Tax - A. Savel, S. Westerman 
9. Single Busness Tax - S. McKim 

10. Tax Court Luncheon - W. Sikkenga 
I 1. Michigan Bar Journal, "Tax Notes" - L. Kasischke 
12. State of the Law: Annual Bar Meeting - D. Lansky 
13. Joint Seminar with MACPA - R. Abbott 
14. Publication of Michigan Tax Tribunal Decisons - E. Gargaro 
15. Tax Tribunal Judge Candidate review - S. Klein 
16. ProSe Program - E. Goodrich 

Next Council Meeting .. Tentatively scheduled for December 7, 1982. 

Andrew W. Savel 
Secretary 

13 
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TAXATION SECTION 

1982 - 1983 OBJECTIVES 

A. To continue the following activities: 

1. Annual Michigan and Federal Tax Institutes. Co-sponsor with 
ICLE the annual Institute. Rethink the methods of participation 
by administrators from the Michigan Department of Treasury. 
The institute will be held in the fall of 1983. 

2. Michigan Tax Law Journal. Publish a quarterly Tax Law Jour
nal. The emphasis will continue to be upon Michigan tax law. The 
Tax Law Journal will also report Tax Section activities. Professor 
Keenan is on a leave of absence but intends to continue as editor. 

3. Tax Court Luncheons. Sponsor reception - luncheon for visit
ing U.S. Tax Court judges. 

4. Tax Essay Contest. Underwrite an essay contest open to stu
dents of Michigan Law Schools. The committee will publicize the 
event, will obtain judges and award the prizes. Winners will be 
announced at the annual meeting in September, 1983. 

5. Michigan Tax Practice and Procedures Manual. Complete jj 
work on the update to cover judicial and legislative developments .. , 
since prior publication. 

6. Michigan Tax Legislation. Review proposed legislation and pro
vide drafting assistance or testimony at legislative hearings. (See 
"New Projects" below). Maintain cooperative efforts with State 
Bar's committee on Legislation. 

7. Joint Efforts with MACP A. 

a. Liaison with: 

1) ·Federal Tax Committee 
2) State and Local Tax Committee 

b. Seminars: Co-sponsor annual program on general tax topics 

c. Review of agency rules and regulations: continue review of 
Single Business Tax and Intangibles Tax proposed rules and 
regulations 

8. ICLE. Maintain and increase cooperative efforts with the 
Institute for continuing Legal Education to present quality legal 
education programs for the bar and the section membership. 

9. State Bar of Michigan. 

a. Annual Bar Meeting: presentation of a high level, quality 
program 

b. State of the Law: presentation of a pragmatic program for the 
non-specialized practitioner. 

14 
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10. The Michigan Bar Journal, "Tax Notes". Presentation of arti
cles of general interest to the members of the bar. 

11. Employee Benefits Committee. Continue the program which has 
found great success. The 1982-1983 program began with a liaison 
type meeting with the Detroit District IRS office, Employee Plans 
Division on September 22, 1982. Future meetings will include 
review ofPBGC regulations and formal presentations by commit
tee members. Meetings are being planned for November, Febru
ary and April. Stephen I. Jurmu will continue as the chairperson of 
the committee. 

12. Specialization. Develop and report to a committee of the Repre
sentative Assembly with a definition of "tax practitioners". 
Monitor developments regarding specialization. 

13. State Bar Library. Funding to provide BNA, Tax Management 
Portfolio series. 

14. Michigan- Florida attorney consortium. Continue to explore 
the establishment of a consortium among the more than 150 attor
neys who are licensed to practice in both states. Define scope, 
goals, objectives and feasibility. 

15. Central Region IRS Liaison Meeting. Encourage participation 
in the Central Region IRS Liaison meetings. Report the minutes 
of the meeting to the section membership. 

16. Michigan Inheritance Tax. Continue efforts with the Probate 
and Trust Law Section to amend the Michigan Inheritance Tax 
Act. 

B. New Projects: 

.J. Survey of section membership. Develop a survey questionnaire to 
determine: 

a. The composition of the section; 

b. Reasons for being a member of the section; 

c. Expectations concerning activities and programs of the sec
tion; and 

d. Expectations of benefits derived from being a member of the 
section, and dissemination of information concerning the sec
tion. 

2. Conference of State Tax Sections. Appoint a delegate to attend 
the Third Annual Conference of State Bar Tax Sections to be held 
on October 22-23, 1982 in Washington, D.C. and report the 
minutes of the meeting to section members. 

3. Michigan Tax Laws and Regulations. 

a. Develop a systematic review of Michigan Tax Statutes and 
regulations· for: 
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1) Compatibility with the Internal Revenue Code; 
2) Compatibility with each other; and 
3) Consistency with the various model tax acts and report on 

whether there exists a need for law revision. 

b. Actively respond to proposed legislation. Develop and dis
seminate views on legislation, rules and regulations. 

4. Federal Tax Legislation and Regulation Review. 

a. Respond to proposed legislation to amend the Internal 
Revenue Code. Develop and disseminate views on legisla
tion, rules and regulations, e.g., debt - equity regs. 

b. Respond to the GHO July 1, 1982 report "Key Issues Affect
ing State Taxation of Multijurisdictional Corporate Income 
Need Resolving" to determine extent federal legislation 
would impact Single Business Tax, Sales and Use taxes, and 
other Michigan Taxes. 

5. Expand liaison with Bar Sections. Consider whether it is either 
desirable or worthwhile to appoint and/or invite liaison members 
with the following sections: 

a. Administrative Law Section 

b. Corporation, Finance and Business Law Section 

c. Probate and Trust Section 

d. Real Property Law Section 

e. Others 

6. Speaker's Bureau. Consider the establishment of a speaker's 
presentations on tax topics to various lay groups. Speakers would 
be asked to speak on pragmatic tax topics to provide information 
which is helpful and understandable to taxpayers. 
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REPORT ON THIRD ANNUAL MEETING OF THE 
NATIONAL ASSOCIATION OF STATE BAR TAX 

SECTIONS 
October 22- 23, 1982 

Reston, Virginia 

The Third National Conference of State Bar Tax Sections was held on 
Friday and Saturday, October 22 and 23, 1982 at the Sheridan Interna
tional Conference Center, Reston, Virginia. Approximately thirteen states 
were represented and approximately twenty states, representing between 
fifty and seventy-five percent of the total population of the United States 
were noted as dues paying members of this organization. States repre
sented included California, Missouri, West Virginia, Texas, Indiana, New 
York, Illinois, Florida, Minnesota, Michigan, Pennsylvania and Georgia. 

The National Association of State Bar Tax Sections is still in its forma
tive stages. The organization receives significant staff support from the 
American Bar Association Section of Taxation. Mr. Edward Delaney was 
present representing the American Bar Association and expressed the con
tinuing support of that organization for the activities of the National 
Association of State Bar Tax Sections and believed it to be a better vehicle 
for a role in the state and local taxation area in particular. 

The Friday agenda consisted of a series of discussions of state and local 
tax issues. 

The Unitary Concept 

A panel discussion was led by George Beatty, an attorney that repre
sented ASARCO in the case recently decided by the United States 
Supreme Court. Also participating in the panel discussion were Don Har
nack, the attorney representing Caterpillar Tractor before the United 
States Supreme Court; William R. Brown, President of the State Cham
bers of Commerce and Gregory J. Ziombra, with the General Accounting 
Office. The panel members suggested that the interpretation to be given to 
the ASARCO case remains to be seen. ASARCO may be a mere aberra
tion, and rest more on an inadequate audit and case presentation than on a 
real rebuff to the states seeking to apply an international unitary concept. 
The pending Container case set for re-argument may further define the 
attitude of the United States Supreme Court. Copies of briefs and a report 
to the Chairman of the House Committee on Ways and Means by the 
Comptroller General on key issues affecting state taxation of multi
jurisdictional corporate income were passed out to the seminar partici
pants. 

Tax Courts - Creation and Operation 

Judge Marvin Rimm described the New Jersey Tax Court operation. 
Of particular significance to the adoption of a tax court as a division of the 
judicial system of the state and use of judges who specialize in tax matters 
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is the degree of professionalism and expertise that such a structure brings 
to the adjudication of tax matters. Judge Rimm indicated that the judge 
determined whether particular opinions would be published depending on 
their precedential value. Seventy-five percent of the cases brought before 
the New Jersey Tax Court were property tax appeals. Rules of representa
tion precluded non-lawyers from representing participants before the New 
Jersey Tax Court. The judges of the New Jersey Tax Court are strong 
advocates of the adoption of a state tax court as the preferred method of 
dealing with state tax disputes. 

Current Property Tax Valuation Problems 

Professor Oliver Oldman of Harvard University and a member of the Lin
coln Institute of Land Policy conducted a discussion of the recent case of 
GRF vs. Nassau Counry4l NY 2d 512, 362 NE 2d 597, 393 NYS 2d 965. 
This case involved the taxation of a Gimbel's store in Long Island which 
had been acquired by Gimbel's from the developer at a cost below the cost 
of construction. The question was whether the cost of construction or 
valuation based on gross receipts (a widely recognized method of valua
tion of a retail store such as Gimbel's) should be determinative of value. It 
was noted that the store was in its early years of operation. The case illustr
ated the difficulty of determining the proper outcome when two traditional 
approaches to value produce divergent results. 

Property Tax Remedies 

James F. Gossett, association counsel of the International Association 
of Assessing Officers, presented a paper on the availability of various 
remedies in property tax matters. 

General Session, N a tiona! Association of State Bar Tax Sections 

A discussion of the activities of the various state bar tax sections that 
were present followed. Each representative was asked to describe in 
general terms the activities of their tax section. It was apparent that the 
largest portion of the various sections' activities were devoted to federal 
income tax issues. Very few of the state bar sections had a very effective 
lobbying effort and many noted that lobbying had to be conducted th~ough 
the state bar association lobbyist since the state bar tax section did not 
have its own lobbyist. Lobbying tended to be reactive with very little initia
tion of new legislation. The New York Tax Section was the most organized 
and most effective tax section. The large New York law firms evidently 
devote a great deal of time and effort to the various sub-committees of the 
New York Tax Section. 

The discussion of the role of the National Association of State Bar Tax 
Sections reached no definitive conclusions. It was noted that many of the 
states had tax laws that differed markedly from those of other states (such 
as the Michigan single business tax). The primary benefit of the organiza
tion appeared to be to stimulate an exchange of resources between various 
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state bar tax sections and to provide a vehiCle for communication. For ins
tance, in the area of specialization, Florida and Louisiana appeared to be 
forced to deal with the issues associated with specialization, largely as a 
result of spontaneous legislative activity, and the state bar sections of 
these states would provide valuable information on this topic as it emerges 
as an issue in other states. The National Association also provides a liaison 
with the Committee on State Taxation (COST), the International Associa
tion of Assessing Officers, the Institute of Property Taxation, the Lincoln 
Institution of Land Policy, theM ulti-State Tax Commission, the National 
Association of Tax Administrators, the United States Chamber of Com
merce, and other similar organizations. It was felt that the organization 
would not function well on specific projects (such as the development of a 
definition of a "unitary business") and no specific projects were under
taken. 
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MINUTES OF LIAISON MEETING 
CENTRAL REGION 

INTERNAL REVENUE SERVICE 
BAR ASSOCIATION 

at 
Cincinnati, Ohio, November 5, 1982 

Liaison Meeting 

The regular annual Central Region Internal Revenue Service - Bar 
Liaison Meeting commenced at 9:00a.m. on Friday, November 5, 1982, 
in the Federal Office Building, Cincinnati, Ohio. A complete list of atten
dees is attached hereto. The meeting was opened by Barbara Schwartz 
Bromberg, Secretary of the Bar Liaison Group. Mrs. Bromberg welcomed 
the members and announced that Donald M. Hawkins, Toledo, Ohio, 
would remain as Chairman of the Group for 1983, with Don W. Buttrey, 
Indianapolis, Indiana, as the 1983 Vice Chairman of the Group. The Vice 
Chairman is a new position for the Group, with the thought that the Vice 
Chairman would automatically become Chairman in the following year, 
thereby affording continuity in the offices of the Group. Barbara Schwartz 
Bromberg, Cincinnati, Ohio, will remain as Secretary of the Group. The 
date of the next Meeting of the Group was set for October 27 and 28,· 1983. 
Mr. Hawkins then introduced the new Regional Commissioner for the 
Region, Mr. P.E. Coates, and the Regional Counsel, Mr. Vernon J. 
Owens. 

A. State of the Region. 

Mr. Coates gave a report on his first eight months in office, noting that 
he had not made a lot of changes in the Region thus far, but there has been 
and will continue to be special emphasis on tax shelters, collection of 
accounts receivable, and tax protesters. Mr. Coates stated that he was 
pleased with TEFRA 's compliance tools for the Internal Revenue Service, 
and promised that the Service would use a lot of good judgment in employ-· 
ing those tools only where they are warranted. 

Mr. Coates also discussed the computerization of powers of attorney 
which will be available to District and Appeals personnel, and practitioners 
should automatically receive copies of all items for taxpayers for whom 
they have powers of attorneys on file. This program will be phased in two 
weeks with the Memphis Service Center as a pilot. No new powers of 
attorneys need be filed, as existing powers of attorney will be entered in 
the data base. Every practitioner will be assigned a unique number to be 
used on all of his or her powers of attorney in the future. 

Mr. Coates also mentioned that it is likely that there will be an announ
cement soon that the automatic extension for filing tax returns will be 
increased from two months to four months, beginning with 1982 returns. 
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Mr. Coates then discussed the new individual form which has been 
added for the 1982 filing season- i.e., Form 1040-EZ. This return arises 
out of a Congressional mandate to the Service to study its forms, and the 
retention by the Service of a consulting firm which recommended three 
forms. It is believed that there are 22 million potential filers of this Form 
which, among other items, is only to be used by single persons with taxa
ble income under $50,000 who have no dividends and interest of under 
$400, with no dependents. Memphis was the pilot on this as well. The goal 
is faster and bigger capacity with faster microfilm turn-around. Mr. Coates 
also noted in general that the Service Centers have less employees every 
year because of increased automation in processing. 

Mr. Coates then reported on the new Automated Collection System, 
which is about to go into operation. This System involves computer 
programed telephone calls by collection people, programed to operate at 
the least cost with an automatic callback feature. Taxpayers will be hearing 
by telephone from IRS collection personnel much more frequently than 
they have in the past. Indianapolis is one of the two pilots for the System, 
and is a call site for Indiana, Kentucky and West Virginia. This program 
begins in May. 

Mr. Coates then commented on Commissioner Egger's commitment 
to consult with outside groups before regulations projects begin. For 
example, with respect to the proposed regulations as to withholding on 
dividends and interest issued in November, 1982, several meetings were 
held with the private sector in September to solicit input on this subject. 
The Service will continue to do this, and genuinely wants this type of 
valuable input. 

A question was raised by a member of the Group as to whether any
thing is being done to process refunds more quickly and Mr. Coates rep
lied that this is done as fast as possible because if the Service delays a 
refund for more than 45 days, the Service has to pay interest on the funds. 
However, Mr. Coates promised to review this situation to see whether any 
improvements can be made. 

B. Tax Shelters, Audits and Settlements, and Questionable W-4 
Program. 

Mr. Donald L. Stewart, ARC - Examination, chaired this portion of 
the meeting. He began by stating that the top priority program in his area 
now is tax shelters. The Commissioner recently testified before the Con
gressional Oversight Committee that the shelters now being sold are often 
not the traditional type, but the abusive type involving illegal and fraudu
lent schemes. The Commissioner cautioned the American public about 
buying this type of shelter. The Service's view is that this type of shelter 
involves tax benefits which are wholly out of proportion to economic 
reality. There are over 300,000 tax shelter cases currently in process with 
16,000 before the Tax Court. It is estimated that there are 24,000 abusive 
tax shelter cases in this Region, involving nineteen different types. In 
1982, the Service in this Region closed 5,500 cases averaging a deficiency 
of approximately $18,000 each. However, the inventory of these cases 
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continues to grow. Mr. Stewart pointed out that ERT A and TEFRA have 
given the Service new tools and penalties for dealing with tax shelters 
which they have missed in the past, and reviewed these various provi
sions. 

Mr. Stewart then reported that the Commissioner has recently signed 
P-4-64, under which examination can offer in pre-1981 shelter cases that 
the taxpayer would be able to deduct his cash investment in the initial year 
of the investment- i.e., the so-called out-of-pocket costs settlement. Mr. 
Stewart emphasized that this option is available only for 1980 and prior 
years in non-litigating vehicle cases. He pointed out that if this offer is dec
lined at the revenue agent level, the Appeals Officer will not better this 
offer, but will merely repeat it. If the taxpayer accepts the offer, the tax
payer will be asked to execute a closing agreement and if he will not do so, 
the case will be forwarded to Appeals. 

In the Central Region, about 20% of examination resources are 
devoted to abusive tax shelters, and 45 promoters have been indicted in 
this Region over the past three years. 

A question was asked by a member of the Group as to who makes the 
decision that a shelter is abusive. Mr. Stewart replied that this is made at 
the district level by the Chief and certain agents, and the Chief of 
Examination checks for uniformity. Moreover, Mr. Stewart stated that this 
category is continually being reviewed to determine if any cases can be 
transferred to regular case status, and that there are not many litigating 
vehicles at this time. 

Mr. Stewart also discussed the Service's computer list wherein anum
ber has been assigned to all promoters and it is now possible for the Ser
vice to categorize all investors automatically by promoter. This list is cons
tantly being updated. Mr. Stewart emphasized that this Jist was not a target 
list, but rather a way of efficiently controlling partnership audits. The Ser
vice is attempting to both identify shelters and also check promoters who 
have been involved in past abusive tax shelters. The Service believes that 
this program is sophisticated computer control which insures notification 
of investors when a case closes. 

A member of the Group raised a question as to what the Service's posi
tion is with respect to cases involving timing adjustments. Mr. Stewart rep
lied that in general, the instructions to its personnel are to look atsuch 
adjustments carefully to make sure the adjustments are "worthwhile" 
before making them. See Internal Revenue Service Manual 4261-4(12). 
However, there seemed to be a general feeling among the Group that 
agents are still making these adjustments somewhat routinely. 

With regard to the questionable W-4 Program, Mr. Stewart reported 
that he felt that ERT A's penalty and reporting procedures have had little 
effect on the filing of questionable W -4 's, and that in the first ten months 
of 1982 approximately 52,000 of these have been filed in the Region. He 
also noted that a number of taxpayers are claiming 13 rather than 14 
exemptions so as to avoid triggering the reporting requirement. Appprox
imately 90% of those W -4 's which are examined are subject to correction. 
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While approximately 3,000 of these had a penalty assessed this year, many 
of these penalties are eventually abated since there is actually no harm to 
the Government by reason of the filing, because of refunds paid to the tax
payer in the following year; this is an area that the Service wili be giving 
more attention to as to whether a case is one where a penalty should be 
assessed. 

C. Council - Appeals Reorganization, Revenue Procedure 82-42, and 
Tax Protesters. 

Mr. Vennon J. Owens, Regional Counsel, chaired this portion of the 
meeting. He began by outlining the new Counsel - Appeals Reorganiza
tion, mentioning that this is the first time that there has been a direct line 
of authority between Counsel and the Commissioner's Office for Techni
cal and Appeals matters. (The line with respect to Legal Services is still 
advisory between the two.) There is also a new position of Deputy Chief 
Counsel. The goal of the reorganization is to promote uniformity in 
application of the laws. With regard to the effect of the reorganization on 
the bar, Mr. Owens stated that it will result in a greater emphasis on settle
ment of cases. One of the current goals of Appeals is to settle more cases 
faster, and eliminate old cases. Revenue Procedure 82-42, which is the 
new Procedure outlining settlement authority as between Appeals and 
Counsel sets no hard and fast rules, whether of time or otherwise, as bet
ween Appeals and Counsel; each office has sole settlement jurisdiction 
when it has the file. The mission of Appeals is to settle cases, and that of 
Counsel is to try non-settleable cases. The hope is that Appeals will be 
more conscious of litigation hazards than it has in the past. Settlement with 
Counsel's Office is not encouraged. 

There seemed to be a feeling among the Group that Appeals Officers 
are more cautious as to settlement decisions than they have been in the 
past, and some practitioners felt that this was true at all levels of the Ser
vice. Mr. Owens reported that at present, approximately 65% of all cases 
are settled in Appeals, 10% to 15% are tried, and approximately 20% are 
settled by Counsel's Office. The goal is to attempt to move the 20% of 
cases now being settled by Counsel to settlement in Appeals. Mr. Owens 
further mentioned that District Counsel personnel are available to meet 
with the Appeals Officer at the Appeals Officer's request to discuss a case, 
and that this is encouraged. (There was some feeling among the practi
tioners that this may not be a good idea.) In response to a question, Mr. 
Ownes mentioned that if a taxpayer believes a case is settleable and 
receives a letter from District Counsel's office transferring the case to 
Counsel, it is perfectly in order for the taxpayer's representative to request 
a second look at the case and it will be referred back to Appeals. 

With regard to tax protesters, Mr. Owens stated that the Service and 
the practitioners have a common purpose to enlighten the public about 
this problem, and asked the tax bar to speak out on this issue whenever 
possible, because if the Service does this, it may be considered self-serv
ing. Mr. Ownes noted that the courts are getting tougher and tougher on 
this issue, but any help the organized bar can give in this re~ard will be 
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greatly appreciated. Mr. Owens cited the new TEFRA penalty of up to 
$5,000 for frivolous petitions to the Tax Court as hopefully being a help in 
this area. 

D. Service Center Jurisdiction. 

Mr. John 0. Hummel, Director, Cincinnati Service Center, chaired 
this portion of the meeting. He began with a discussion of Revenue Pro
cedure 82-51, the new Procedure for advance remittances. The Service 
Center's instructions require that payments received from taxpayers 
before a deficiency has been proposed or those designated by taxpayers as 
"cash bonds" should be treated as cash bonds. Payments received after a 
liability has been proposed or after a notice of deficiency has been issued 
should be treated as "payments of tax." Unfortunately, both types are 
applied under the same transaction code preventing the automatic 
allowance of interest on any excess refunded later. This works out correct
ly for excesses arising from a "cash bond", but if the overpayment 
resulted from a "payment of tax", the taxpayer must request interest due 
by writing to the Service Center. Mr. Hummel hopes that a procedure will 
be developed within the next year to allow interest automatically when it is 
due. 

Mr. Hummel then disucssed some estate tax problems which had been 
raised by practitioners. The first situation is where an estate tax return is 
filed on one Service Center and the return is transferred to another Service 
Center unprocessed. In the past, this was done because the instructions 
were to transfer the return to the Center where the Executor resided, but 
this was changed in mid-March, 1982 so that the return should now be 
processed in the Service Center where it was filed. 1f a practitioner wishes 
the audit, if any, to be handled in a different office, this can be requested 
when the return is filed and will be followed. 

Second, in the estate tax area, Mr. Hummel discussed how to deduct 
interest where there is an installment payment of estate taxes. Revenue 
Procedure 81-27 discusses how this is done on the estate tax return (Form 
706). Alternatively, this interest can be deducted on the heirs' returns or 
on the estate's Form 1041. The method to deduct this inteJ;est on the 
estate tax return is to file the first page of a Form 706 with the words "sup
plemental information" placed on the top of the form. The taxpayer 
should attach a request to the front of the 706 return and indicate that the 
installment interest will be claimed for year(s) 19XX on the estate tax 
return. The supplemental form cannot be filed before the payment of the 
interest for which the deduction is claimed. The actual computation will be 
made by the Internal Revenue Service National Office, and the taxpayer 
will be furnished a copy of the computation. Both the Memphis and Cin
cinnati Service Centers are handling this computation pursuant to the 
above procedure. 

Mr. Hummel then reported on the Service's Information Returns Pro
cessing program, which involves matching of dividends and interest. In 
response to questions, Mr. Hummel agreed that sometimes the informa
tional input to this program is not always correct, and about 50°/i, of these 
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errors are screened out when the return is checked. He pointed out that of 
the 75,000 notices mailed by the Service Center last year under this 
program, approximately 75% were returned with check for the amount 
requested. 

Questions were raised as to computer deficiency notices, where two 
bills are received by a taxpayer. Mr. Hummel noted that most often fiduci
ary notices are the ones in error because of the fact that payments are often 
made by fiduciaries under different EIN's or with no EIN. 

A suggestion was made by the group that when a notice and demand is 
sent out, the Service's system of interest computation should be explained 
with it. Mr. Hummel replied that it is not possible to do this on an 
automatic basis, but if a taxpayer writes and requests a computation, the 
Service Center will do this for the taxpayer. 

Another question was raised as to how the Service Treats Subchapter S 
elections which are hand-filed with the District Director rather than being 
mailed to the Service Center. Mr. Hummel replied that these are sent by 
the District to the Service Center and treated as an election as of the date 
received at the District Director's Office. 

Mr. Hummel also mentioned the computerization of power of attorney 
numbers from the Service Center's standpoint. He noted that the practi
tioners' numbers were supposed to be mailed by the Memphis Service 
Center momentarily, and that this will be done by the Cincinnati Service 
Center August I, 1983. Again, this program will automatically generate 
copies to both the client and the practitioner. If a pr1}ctitioner receives two 
numbers, the practitioner is to use the lowest of the two numbers and 
inform the Service of the situation. 

* * * * 

The meeting was recessed for lunch at the Bankers Club. The guest 
speaker at the luncheon was Mr. Kenneth W. Gideon, Chief Counsel of 
the Internal Revenue Service, Washington, D.C., who spoke on the topic 
"Tax Court Litigation - New Developments". His comments were very 
interesting and informative, and everyone felt that his presence at this 
meeting made it especially valuable to all concerned. 

* * * * * 

E. Views form the Chief Counsel. 

The next portion of the meeting was a continuation of Mr. Gideon's 
comments at the luncheon. He began by discussing the TEFRA penalty 
and enforcement provisions which have vastly increased the Service's 
arsenal to deal with fraud and questionable return positions. Mr. Gideon 
mentioned that the first overvaluation penalty was enacted by ERT A and 
we will now begin to see cases where it is asserted - this is an automatic 
imposition situation. The TEFRA penalties are particularly aimed at 
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abusive tax shelters. Mr. Gideon stated that he feels the tax shelter market 
is very different now than in the early 1970's where fraud was not 
widespread as it now is - for example, one sees overvaluation of assets by 
as much as 99 to 1, sales of assets that do not exist and the like. These pro
motions frequently involve boiler room promoters and unadvised buyers, 
and it was in reaction to this situation, that much of the TEFRA penalties 
were enacted. Mr. Gideon believes that these new panalties and the 
injunction that is now available will enable the Service to reach the fraudu
lent promoter. at a much earlier stage of the proceedings. Another weapon 
will be the new civil penalty against one who aids or abets the preparation 
of a document which he knows will result in an understatement of income 
tax. 

In another area, Mr. Gideon discussed the fact that conduct which was 
not previously illegal is now subject to penalty, and that TEFRA 's 
penalties in the substantial understatement area represent a legislative 
compromise which must be viewed in this light. In this regard, TEFRA 
provides that if the tax on a return is understated by the greater of $5,000 
or 10%, a 10°;1, penalty will be imposed unless (1) there is substantial 
authority for the taxpayer's position, or (2) there is adequate disclosure of 
the taxpayer's position on the return, and in the tax shelter area, which is 
defined very broadly, the taxpayer must have reasonably believed that it 
was more likely than not that the tax benefits would be achieved. The 
penalty is waivable by the Service. Mr. Gideon sees as the biggest problem 
with this legislation the fact that the term "substantial authority" is not 
defined, although the Committee Reports do list certain authorities which 
will be considered authority such as statutes, regulations, published rul
ings and cases; cited as not being authority in and of themselves are private 
letter rulings, law review articles and attorney's opinions (but the regula
tions may provide that such opinions meeting the requirements of ABA 
Ethics Opinion 346 may be considered authority). 

Mr. Gideon stated that the Service will be fairly conservative in apply
ing this penalty, and that it has not been resolved what level of the Service 
will be making this decision, but there will be similar controls to .those now 
applicable to imposition of the return preparer penalty. 

With regard to the proposed withholding and broker reporting regula
tions, Mr. Gideon mentioned the salutary effect of asking trade associa
tions and the public for input to these regulations, and that this procedure 
will continue. 

Mr. Gideon also mentioned that the injunction provided in TEFRA 
will be reserved for the most abusive shelter situations. At first, these will 
be selected on an ad hoc basis, and then a program will be developed for 
the selection of such cases. 

In reply to a question from the Group, Mr. Gideon stated that with 
regard to the revision of circular 230, the Service is meeting on this in 
about two weeks and it should be resolved shortly thereafter. Mr. Gideon 
believes that there is substantial support within the Service for adopting 
the ABA Ethics Opinion 346 standard. 
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A question was raised by a member of the Group as to the Service's 
Business Opportunities Program in light of the recent Jones case which 
held certain aspects of the Program to be unacceptable. Mr. Gideon replied 

i\ that this undercover Program to find businesses engaged in cash skimming 
'.1 was an important part of the Service's program which would continue, and 

the Service will work towards obtaining reversal of the Jones case on 
appeal. 

In other areas, Mr. Gideon concluded by reiterating that District 
Counsel personel are available to meet with an Appeals Officer in an effort 
to resolve cases. He also stated that with regard to the Service's no-rulings 
list, all of the areas which have recently been added to this list were subs
tantively motivated except for the recapitalization area, where the motiva
tion was one of conservation of time and energy; and secondly, that the 
Service will probably make one more attempt to promulgate regulations 
under Code Section 385, and if these are not acceptable, will probably ask 
Congress to repeal this Section. 

F. Revenue Procedure 82-51 (Advance Payments). 

This portion of the meeting was chaired by Mr. Charles M. Layton, 
Deputy Regional Counsel, General Litigation, and focused entirely on 
new Revenue Procedure 82-51, which governs the handling of remit

~ tances which are made to the Service either prior to or after the issuance of 
' a statutory notice, and which are either designated or undesignated as a 

cash bond or advance payment of tax. Mr. Layton presented a very helpful 
summary and synthesis of Revenue Procedure 82-51, which applies to 
remittances made after August 27, 1982, and such synthesis and summary 
is attached to the minutes of this meeting. The summary is unofficial and 
was compiled for use during Mr. Layton's presentation. Reference must 
be made to Revenue Procedure 82-51 and other related authorities for 
final determinations as to the classification of remittances and the conse
quences which flow from such classification. For remittances made prior 
to August 27, 1982, the old Revenue Procedure 64-13, continues to apply. 

The discussion highlighted the fact that there is a danger in a taxpayer 
making undesignated deposits, since such sums may not accrue interest if 
they are treated as cash bonds, and also, undesignated full payments made 
at certain stages of the case may deprive the Tax Court of jurisdiction. Mr. 
Gideon noted that this Revenue Procedure was intended to be liberal 
towards the taxpayer and reinforce the designation of remittances. The 
discussion and summary was extremely helpful to the attendees in analyz
ing this new and intricate Revenue Procedure which has become very 
important with the higher interest rates now charged by the Service on t deficiencies. 

* * * 

There being no further business to come before the meeting, it was 
adjourned. 

Barbara Schwartz Bromberg 
Secretmy 
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CAN YOU REALLY DEDUCT THOSE 
VACATION (CONDOMINIUM) 

HOME EXPENSES.? 

By: Joseph F. Dillon, Esquire 

Raymond & Dillon, P.C. 

As in the case of virtually every rhetorical question raised in the head
lines of newspapers, the above question is also to be answered in the nega
tive in certain cases. In fact, this area of the tax law has the appearances of 
a numbers game. Very different results are reached depending upon the 
number of days the vacation home is rented and the number of days it is 
used personally. It will be helpful to you if you keep in mind the theme 
that exists in this area: The more the ownership and operation of the vaca
tion home appears to be a business and the more the personal benefit of 
the second home is not apparent, the more deductions you will get. 

As suggested, the deductions allowable for a vacation home are pri
marily affected by the number of days the home is rented to others. Then, 
the number of days the taxpayer himself uses the home will decrease the 
"allowable" deductions. Therefore, the following presentation is divided 
according to the number of days the home is rented to others with further 
division according to the number of days the taxpayer uses it personally. 

I. VACATION HOME RENTED TO OTHERS FOR LESS THAN 
FIFTEEN (15) DAYS PER TAXABLE YEAR 

Pursuant to §280A (g) of the Internal Revenue Code of 1954 
(hereinafter referred to as the Code), if a vacation home is rented to 
others for less than fifteen (15) days per year, no deductions are allowable 
for the home, other than those deductions ordinarily allowable such as 
interest, taxes and casualty losses. However, no income received as a 
result of the rental need be reported. 

Example: The taxpayer rents his vacation home to others for 12 days 
during the taxable year. He receives $600 rent and incurs the following 
expenses: 

Taxes ......................... . 
Interest ....................... . 
Casualty Loss ................. . 
Utilities .. , .................... . 
Insurance ..................... . 
Depreciation .................. . 

$ 650 
350 
200 
500 
300 

1,000 

$3,000 

Since the taxpayer rented his home for less than 15 days, he may only 
deduct the ordinarily. allowable expenses of interest, taxes and casualty 
losses of $1,200. As an offset, he need not report as income the $600 of 
rent received. 
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In this instance, upon taking the casualty loss deduction the applicable 
limitation would apply. Therefore, upon itemizing his deductions, he will 

~ have a deductible casualty loss to the extent it exceeds $100. 

II. VACATION HOME RENTED TO OTHERS FOR MORE THAN 
FIFTEEN (15) DAYS PERT AXABLE YEAR 

A. Taxpayer personally uses the home for fourteen (14) days or 
less or 10% or less of the time rented to others. 

If the taxpayer rents his vacation home for fifteen (15) days or more to 
others, and did not personally use the vacation home for more than four
teen (14) days or 10% of the days rented to others (whichever is greater) 
then §183 of the Code determines the allowable deductions. Pursuant to 
§183, it is necessary to determine whether the taxpayer's rental of the 
home was a "for profit" or a "not for profit" activity. The factors relevant 
to making this determination, as found in the regulations covering §183, 
include the manner in which the taxpayer carries on the activity; the 
expertise of the taxpayer or his advisor; the time and effort expended by 
the taxpayer; the expectation of appreciation of the assets involved; the 
taxpayer's history of income or losses, and the element of pleasure or 
recreation involved. Once a determination is made, the deductions allowa-

~ ble are determined as follows. 

' 1) If the rental is determined to be a "for profit" activity, and 
no personal use is made of the home, then all ordinary and necessary busi
ness expenses incurred may be deducted pursuant to·§ 162 of the Code. 
These expenses are deductible in full even if they exceed the rental fees 
received. In addition, the interest, taxes and casualty losses of the home 
are deductible. In short, there is no "ceiling" to the deductions. 

Example: Due to his prior rental activities, the taxpayer's rental of his 
vacation home qualifies as a "for profit" activity. During the taxable year 
he receives rent of$2,500 on 20 days of rental and makes no personal use 
of the home that year. He incurs the following expenses: 

Taxes ......................... . 
Interest ....................... . 
Casualty Loss .................. · 
Utilities ....................... . 
Insurance ..................... . 
Depreciation .................. . 

$ 650 
350 
200 
500 
300 

1,000 

$3,000 

~ Since the taxpayer rented his home for more than 15 days; made no 
, personal use of the home, and his rental qualified as a "for profit" activity, 

he may deduct all of his ordinary and necessary business expenses without 
limitation. Thus, he may deduct the full $3,000. As a corollary, he must 
report as income the $2,500 of rent. As a result, he would have a tax loss 
of $500 which would "shelter" the same amount of ordinary income. A 
"savings" of $250 would result, assuming a "50% taxpayer." 
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NOTE: Since we concluded that a "for profit" activity was involved, 
the $100 casualty limitation is not applicable. Therefore, the entire $200 
would be deductible. Sec. 165 (c) of the Code. 

2) If the rental is determined to be a "for profit" activity, but ~ 
now there is some personal use of the home and it was limited to fourteen , 
(14) days or less or 10% or less of the time rented to others, then only 
those expenses allocable to the rental of the home during the rental period 
may be deducted. In addition, the ordinarily allowable deductions for 
interest, taxes and casualty losses would be allowed. 

The expenses allocable to the rental period are determined by 
multiplying the total expenses of the home, excluding interest, taxes and 
casualty losses, by a fraction, whose numerator is the number of days 
actually rented out and whose denominator is the number of days the 
home was actually used (rental days plus personal use days). This amount, 
along with the interest, taxes and casualty losses, may then be deducted in 
full even if it exceeds the rental fees received. 

Example: The facts are the same as in the preceeding example, except 
that the taxpayer personally uses his vacation home for 10 days. 

The taxpayer may deduct in full the interest, taxes and casualty losses 
incurred. However, due to his personal use of the home, he must allocate 
the remaining expenses between rental expense and personal expense. 
This is done by multiplying the remaining total expense of $1,800 by a 
fraction whose numerator is the days of rental use and whose denominator 
is the total days of use. Thus, 

20/30 x $1,800 = $1,200 allowable rental expense. 

Therefore, the deductions for the home are $1 ,200 for rental expenses and 
$1,200 for interest, taxes and casualty losses totaling a deduction of 
$2,400. Hence a taxable profit of $100 would have been realized. 

3) If the rental is determined to be a "not for profit" activity 
and no personal use is made of the vacation home, then only the general 
restrictions on deductibility of §183 apply. The ordinarily allowable deduc
tions of interest, taxes and casualty losses may be deducted. However, the 
deduction for other expense is limited to the amount by which the rental 
received exceeds the interest, taxes and casualty losses. Thus, the deducti
ble expenses will be limited to the difference between the rental received 
and the amounts deducted for interest, taxes and casualty losses. In short, 
there is a "ceiling" to your deductions but no allocation is required. 

Example: Due to his prior rental activities the taxpayer's rental of his 
vacation home does not qualify as a "for profit" activity. During the taxa
ble year he receives rent of $2,500 on 30 days of rental and makes no per
sonal use of the home that year. He incurs the following expenses: 

Taxes ......................... . 
Interest ....................... . 
Casualty Loss ................. . 
Utilities ....................... . 
Insurance ..................... . 
Depreciation .................. . 

30 

$ 650 
350 
200 
500 
300 

1,000 

$3,000 

J 

i 
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As usual, the taxpayer may deduct in full the amounts of interest, taxes 
and casualty losses. However, since his activity does not qualify as a "for 
profit" activity, his remaining deductions are limited to the amount by 
which his rental income exceeds his ordinarily allowable deductions. 
Thus, his remaining deductions are limited to $2,500 minus $1,200 which 
equals $1,300. His actual expenses are $1,800, but only $1,300 of them 
may be deducted. Thus his total deductions are $1,200 plus $1,300 equal
ing $2,500. 

4) If the rental is determined to be a "not for profit" activity 
and there is some personal use of the home but it was limited to fourteen 
(14) days or less, or 10% or less of the time rented to others, then not only 
do the limitations of§ 183 apply, but an allocation of the expenses incurred 
must be made as in subsection (2) above. In this situation, the interest, 
taxes and casualty losses may be deducted as usual. The total of these 
deductions is then subtracted from the rental received to determine the 
maximum amount of other expenses that may be deducted. 

Next, the expenses of the home must be allocated between personal 
use and rental use as in (2), by multiplying the expenses incurred by a 
fraction whose numerator is the total number of rental days and whose 
denominator is the total number of days of use (rental days plus personal 
use days). The resulting product may be deducted up to the amount of the 
difference between the rental received and the deductions for interest, 
taxes and casualty losses as previously determined. Accordingly, there is a 
"ceiling" to the deductions and an allocation is required. 

Example: The facts are the same as in the preceeding example, except 
that the taxpayer personally uses his vacation home for 10 days. 

Again, the taxpayer's deduction of his expenses beyond these ordinari
ly allowable is limited. But here they are further limited in that an alloca
tion of the expenses must be made. By multiplying by the fraction of rental 
use over total use, the allocation renders a deductible amount of: 

20/30 X $1,800 = $1,200. 

This amount is fully deductible since it is less than the $1,30,0 limit. His 
total deductions are thus $1,200 plus $1,200 equaling $2,400. Were his 
allocable rental expense $1,500, $200 of that amount would be non
deductible due to the $1,300 ceiling. 

III. VACATION HOME RENTED TO OTHERS FOR MORE THAN 
FIFTEEN (15) DAYS PER TAXABLE YEAR AND TAXPAYER 
PERSON ALLY USES THE HOME MORE THAN FOURTEEN 
(14) DAYS PER YEAR OR GREATER THAN 101\-11 OF THE 
TIME RENTED TO OTHERS 

This situation is the converse of Section II A with respect to the per
sonal use. Here, the taxpayer has rented for greater than fifteen (15) days 
but has also used the home more than fourteen (14) days or 10% of the 
time rented to others. In tb.is situation, §280A of the Code is fully applica
ble. 
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Pursuant to §280A, the ordinarily deductible items, interest, taxes and 
casualty losses remain deductible. However, a limit is plac-::d upon the 
deductibility of the other expenses of the home so as to prevent deduc-
tions of expenses in excess of the received rentals. The total amount of .~ 
deductible expenses, other than interest, taxes and casualty losses, is I 
determined as follows: 

First, from the gross rental is deducted an allocable share of interest, I 
taxes and the casualty loss. This share is determined by multiplying those I 
items by a fraction, the numerator of which is the number of days rented 
to others and the denominator of which is 365, the number of days in the 
year. This product is then subtracted from the rental income. The resulting 
difference is the maximum amount of expense which may be deducted. 
Thus, we have both a ceiling and an allocation. 

Second, to determine the allocable expenses, the total expenses are 
again multiplied by a fraction as in parts II A.2). and II A.4)., where the 
numerator is the days of rental and the denominator is the days of use 
(rental and personal). The resulting product is the deductible expenses of 
the home to the extent it does not exceed the maximum deductible 
amount previously determined. This amount is the allowable rental 
expense and is deducted along with the amount for taxes, interest and 
casualty losses. 

Example: The taxpayer rents his vacation home for 50 days during the 
taxable year and receives $2,500 of rental income. He personally uses the 
home for 30 days. The following expenses are incurred: 

Taxes .................... , .... . 
Interest ....................... . 
Casualty Loss ................. . 
Utilities ....................... . 
Insurance ..................... . 
Depreciation .................. . 

$ 650 
350 
200 
500 
300 

1,000 

$3,000 

The taxpayer may, as always, deduct the full amount of the interest, 
taxes and casualty losses incurred. However, since he has used the home 
for the greater of fourteen (14) days or 10% of the time that the home was 
rented to others, he is limited in the amount of the deduction which he 
may take for other expenses by §280A. From his rentals received, the tax
payer must deduct an allocable share of his interest, casualty loss and 
taxes. This allocation is made on a full year's basis by multiplying the 
interest plus casualty loss and tax expenses by a fraction whose numerator ·~ 
is the days (or months) rented to others and whose denominator is the 
days (or months) of the year: 

2/12 X $1,200 = $200. 

When subtracted from the total rent received, the difference is the ren
tal expense deduction ceiling. 

$2,500 - $200 = $2,300. 
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To allocate the expenses of the home between personal and rental, a 
fraction is again used as in the earlier example: 

60/90 X $],800- $],200 

Since the allocated amount is less than the ceiling of $2,300, it may be 
deducted in full. Thus, the total deduction for the year is $1,200 of 
interest, taxes and casualty loss and $1,200 of allowable rental expense for 
a total of $2,400. 

IV. VACATION HOME RENTED TO OTHERS FOR 12 OR MORE 
MONTHS BEGINNING OR ENDING IN THE TAXABLE YEAR 
OR LESS THAN 12 MONTHS BEGINNING IN THE TAXABLE 
YEAR AND ENDING WITH THE SALE OR EXCHANGE OF 
THE HOME 

This situation is a specific exception to §280A. It applies only when 
§280A applies, that is, when the taxpayer rents the home for at least fifteen 
(15) days and personally uses the home for the greater of 14 days or I O(YIJ 
of the number of rental days. If the taxpayer does not rent and use the 
home for the specified number of days then §280A does not apply and 
§183 applies as in part II. 

Under this exception, the limitation on the deductibility of expenses 
other than interest, taxes and casualty losses imposed by §280A is lifted 
when the taxpayer rents his home for a "qualified rental period." This 
period is defined to include a period of 12 months of rental beginning or 
ending in the taxable year or beginning in the taxable year and ending with 
the sale or exchange of the home. However, only the limitation of the 
deductibility is lifted. An allocation must still be made between personal 
expenses rental expenses. 

As before, the allocaton is made by multiplying the total expenses by a 
fraction, the numerator of which is the number of rental days and the 
denqminator of which is the total number of days of use (rental and per
sonal). The resulting product is the amount of expenses that may be 
deducted in addition to the deduction for interest, taxes and casualty 
losses. The difference here, though, is that there is no ceiling on the 
amount of the allocable expenses that may be deducted. 

Example: The taxpayer rents his vacation home for 12 consecutive 
months beginning with the last four months of the preceeding taxable year 
and ending with the eighth month of the current year. The taxpayer 
receives $1,600 and incurs the following expenses: 

Taxes ......................... . 
Interest. ...................... . 
Casualty Loss ................. . 
Utilities ....................... . 
Insurance ..................... . 
Depreciation .................. . 
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$ 650 
350 
200 
500 
300 

1,000 

$3,000 
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The taxpayer personally uses the vacation home for the remaining four 
months of the current year. 

The taxpayer's deductions for his vacation home are determined in 
accordance with §280A since he rented his home for more than fifteen 
(15) days and personally used the home for the greater of fourteen (14) 
days or 10% of the rental period. However, since the rental period was for 
12 consecutive months that ended in the taxable year, he has rented his 
vacation home for a "qualified rental period." As such, the limitation of 
deductibility of §280A is lifted and the taxpayer may, in addition to his 
ordinarily allowable deductions for interest, taxes and casualty losses, 
deduct all of the other expense allocable to the rental of the vacation 
home. Thus, 8/12 x $1,800 = $1,200 which is the allocable amount of 
rental expense. His total deductions for the year then are $1,200 plus 
$1,200 (interest, taxes and casualty loss) equaling $2,400. 

Y. OTHER POINTS OF INTEREST 

A. Order of Deduction 

I 
[ 

In those situations where limitations are imposed upon the deduction 
of expenses, the Service has imposed a definite order in which restricted 
items must be deducted. Specifically, the regulations under § 183 are 
applicable and they provide that the expenses attributable to rental 
activities which do not result in an adjustment to basis are deductible first. ~ 
Thus, if the expenses for depreciation and maintenance together exceed 
the allowable rental deductions, the maintenance expenses are deducted in j 
full first and the depreciation expense is deducted in the allowable amount 
remaining. 

B. Some Definitions 

Personal Use - Obviously, personal use includes use of the home by 
the taxpayer or his immediate family. But, pursuant to §280A(d) (2), per
sonal use also includes rental to 1) a family memtier, 2) a person with an 
interest in the home, 3) a person who in turn allows the taxpayer to use 
some other home regardless of whether rent is charged for that home, or 
4) any individual if a fair rental is not charged. 

There is, however, a limited situation in which the taxpayer may use 
the home without the use constituting personal use time. Pursuant to P.L. 
97-119, the Secretary has proposed regulations which state that a day on 
which the taxpayer spends a substantially full day repairing or maintaining 
the home will not constitute personal use even if others are present who 
do not work on a substantially full time basis. Beyond this limited excep
tion, any part of a day spent at the home constitutes a days of personal use. 

CAVEAT: Rental of a taxpayer's vacation home by a family member 
will consitute personal use even if rented at fair rental value unless the 
home is rented to the family member as his/her "principal" residence. 
Thus, mere vacation rental to a family member will constitue personal use. 
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Only if the family member uses the home as a principal residence (and if 
the rental is the fair amount) will such family use not constitute personal · 
use. The relevant code sections are §208A (d) (1) (A) and 
§280A (d) (3) (A). 

Unfortunately, there is a good deal of confusion on this point which 
could lead to inadvertent losses of deductions. 

VI. CONCLUSION 

As suggested, the deductibility of such an important deduction as 
depreciation will depend upon whether the vacation home is a business 
asset or your own private Shangri-La. !fit is the latter, you will pay for it in 
the form of lower deductions. 
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LEGISLATIVE UPDATE 

ENACTED LEGISLATION 

1. P.A. 453 
(Trusts 

2. P.A. 454 
(Trusts) 

3. P.A. 500 
(Wills) 

4. P.A. 476 
(Enforce
ment) 

The responsibility of a person who succeeds to the 
position of a trustee of a revocable inter vivos trust 
following a grantor-trustee has no liability for acts of 
the grantor-trustee, has no responsibility of investigat
ing or reviewing the grantor-trustee's acts, and has no 
greater responsibilities for locating assets than he or 
she would have if acting as personal representative of 
the estate of the grantor-trustee. 

Testamentary trusts may be designated as the benefici
ary of retirement, insurance, annuity and other agree
ments under which the testator had a contractual right 
to designate a beneficiary, subject to four stated condi
tions. 

Unless the testator manifests a contrary intent, a 
general direction in a will to pay all taxes imposed on 
account of the testator's death will not apply to genera
tion skipping taxes, taxes in connection with a power of 
appointment, and taxes imposed upon a testator who 
had a qualifying QTIP income interest under I.R.C. 
Section 2044. 

Liens filed by the Michigan Department of Treasury 
will expire 7 years after attachment. Under prior law 
such liens expired 6 years after attachment. 
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CASE DIGESTS 

Colonial Square Cooperative v City of Ann Arbor 

MTT Docket No. 46455. decided October 22, 1982 

FACTS: 

This case involved the property tax assessments for 1980-1982 on a 
federally subsidized residential cooperative composed of one-story, one
bedroom units and two-story townhouses varying from two to four 
bedrooms. Under the federal program, petitioner, a cooperative associa
tion, owned and managed the cooperative but could not sell it without the 
approval of the Federal Housing Commissioner. Petitioners could only sell 
memberships to the association. The government also regulated rental 
rates and specified who co1.1ld rent the units. 

The parties' experts disagreed as to the fair market value of the proper
ty. Petitioner's expert took into account government restrictions encum
bering petitioner's use of the property, whereas respondent's expert did 
not. Also, in using the income approach, petitioner's expert used data 
from the calendar year which was the same as the tax year. Respondent's 
expert used data for the calendar year which followed the tax year in issue. 

HELD: 

The income approach appraisal of petitioner's expert was valid. The 
Tribunal ordered respondent to correct the assessments-for all three years. 

·For this valuation, the Tribunal accepted only the income approach. And it 
required the use of data which was from the same calendar year as the tax 
in dispute. The Tribunal accepted the valuation's departure from standard 
appraisal practices because no standard practices existed for valuing pro
perty where the owner possessed limited rights in the property, such as 
existed in this case. 

Scholten v City of Kalamazoo 

MTT Docket No. 52136. decided October 15, 1982 

FACTS: 

The City of Kalamazoo had issued a personal property tax assessment 
of $24,700 for the petitioner's goods marketed through a "rent to buy" 
program. Petitioner competed in the business of retail television set sales. 
Petitioner heavily promoted a "rent to buy" program, under which 
customers would rent the television sets and retain an option to purchase 
them at a specified price. Petitioner maintained that MCLA 211.9(c) 
exempted the property in issue because it was primarily intended for sale. 
He also claimed that if the tax applied, the city had incorrectly valued the 
inventory. Respondent argued that the inventory was leased at the time of 
taxation and that therefore the property was taxable, notwithstanding that 
petitioner was likely to ultimately sell almost all of the taxed property. 
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HELD: 

The goods rented under petitioner's "rent to buy" program were not ~ 
"held for resale" and therefore not exempt. According to the Tribunal, i~ 
the plain meaning of the statute was to not exempt property which was 
leased or principally intended for lease. The Tribunal considered the pro-
perty in issue as leased property. 
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