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The staff and officers of The Michigan Tax Law Journal would like to thank outgoing Steven 
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We wish all of our readers much success in 1981. 
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MINUTES OF REGULAR MEETING OF 
COUNCIL OF TAXATION SECTION OF 

STATE BAR OF MICHIGAN 

A regular meeting of the Council of the Taxation Section of the State 
Bar of Michigan was held at the Michigan Inn, Southfield, Michigan at 
9:00a.m. on Thursday, October 16, 1980. 

Council Members Present Present 

Allan J. Claypool 
Joseph F. Dillon 
James A. Durkin 

Eugene A. Gargaro, Jr. 

John W. McNeil 
Lawrence J. Murphy 
Erwin A. Rubenstein 

Peter S. Sheldon 
Lawrence R. Van Til 

Susan Westerman 
John G. Gibbons 

Edward B. Goodrich 

Absent 

Andrew M. Savel 

Guests 

In attendance was George Walker, C.P.A., liaison member from the 
Michigan Association of Certified Public Accountants (Federal Tax Com
mittee). Also in attendance was Austin Anderson of the Institute for Con
tinuing Legal Education. 

Council Chairperson John W. McNeil presided and Council Secretary
Treasurer Lawrence R. Van Til acted as Secretary of the meeting. 

MINUTES OF SEPTEMBER 24, 1980 MEETING: The minutes 
of the meeting of the Council of the Taxation Section, held on September 
24, 1980, were approved as submitted to the Council members. 

TREASURER'S REPORT: Mr. Van Til reported that there was no 
change in the Section's balance from that reported to the Section members 
at the annual meeting held on September 24, 1980. He noted, however, 
that he expected to shortly receive statements for printing and mailing of 
the Tax Journal. 

COMMITTEE REPORTS 

FIFTH ANNUAL TAX INSTITUTE: Mr. Van Til reported that the 
Institute would begin with a reception and lunch honoring the administra
tive officers of the Revenue Division, Michigan Department of Treasury. 
The Institute would then continue for a day and a half with Thursday 
devoted to Michigan tax subjects and Friday devoted to Federal tax sub
jects. Mr. Austin Anderson reported that the early planning had helped 
procure an impressive array of speakers and that the materials produced by 
the speakers required two binders instead of the usual one. He noted that 
although early registration was lower than previous years he expected a 
total registration in excess of 150 attendees. 
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MICHIGAN TAX LAW JOURNAL: Mr. Gargaro reported that he 
has had several meetings with Professor Patrick A. Keenan of the Univer
sity of Detroit Law School. The next issue of the Michigan Tax Law Journal 
will go to press at the end of October and will be mailed to the Section 
members in early November. 

Mr. Gargaro continues to solicit articles from Section members. The 
suggestion was made that several of the materials produced for the 5th 
Annual Institute could be made into article form by the speakers. 

Mr. Gargaro also reported that it is the policy of the Section to have the 
Michigan Tax Law Journal published the month following the end of a 
calendar quarter. Professor Keenan is prepared to meet this publication 
schedule. 

EMPLOYEE BENEFITS: Mr. Gargaro reported that the Chairman 
of the Committee, George Whitfield, organized a luncheon meeting with 
representatives of the Detroit District Director's Office/Employee Plans 
Division of the Internal Revenue Service and about fifty (50) attorneys. 
The meeting featured a question and answer session which fo.cused on 
future amendment processes. The committee will again meet in mid-Janu
ary, 1981, -to plan future meetings and programs. 

TAX COURT LUNCHEONS: Mr. Gibbons reported that the last 
luncheon was held on Septembr 30, 1980, which about fifty people 
attended. The luncheon featured Judge Taylor. The next luncheons will be 
held on March 3, 1981, and May 12, 1981. Mr. Gibbons expects that the 
luncheons will continue to be held in Detroit at the University Club. 

ANNUAL STATE BAR MEETING: Mr. Sheldon reported that the 
speakers at the 'annual meeting had been Vernon Owens, Regional 
Counsel of the Internal Revenue Service, and L. Hart Wright of the 
University of Michigan Law School. Mr. Sheldon reported that the IRS is 
generally pleased to be included in such programs. Mr. Sheldon also 
reported that there was considerable interest in having Professor Wright's 
presentation published. After discussion it was determined that Mr. 
Sheldon will follow up on the question of publication. 

LEGISLATIVE REVIEW: Mr. Sheldon reported that 1980 P.A. 
162 and its companion legislation contains several jurisdictional and pro
cedural changes. 

TAX SEMINAR FOR GENERAL PRACTITIONERS: Mr. 
Dillon reported that the speakers' written materials were slowly coming in. 
He still needed commentators for a few of the video presentations. Mr. 
Goodrich will be a commentator at the Grand Rapids presentation and Mr. 
Claypool will do the same in Lansing. 

SINGLE BUSINESS TAX: Mr. Murphy reported that Revenue 
Commis.sioner Goodman is sending a copy of the first draft of the pro
posed rules for review by the committee. The committee will meet soon tb 
begin its review. 

MICHIGAN INHERITANCE TAX ACT: Mr. Murphy reported 
that the impetus to write new legislation appears to be waning. 
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LIAISON REPORTS 
FEDERAL TAX COMMITTEE: Mr. Walker reported that the 

CPA's federal tax committee is currently most concerned about questions 
relating to preparers' liability. The IRS appears to have adopted the prac
tice of auditing every return signed by a preparer about whom it has a 
question. 

STATE AND LOCAL TAX COMMITTEE: Mr. McNeil will con
tact either Richard Hardin or Steve Chapin to coordinate the review of the 
proposed Single Business Tax rules and the review of the proposed 
Intangibles Tax rules. 

OLD BUSINESS 
CENTRAL REGION BAR LIAISON MEETING: Mr. Rubens

tein reported that he sent a letter to the Council members soliciting topics 
for discussion at the Cincinnati, Ohio meeting on November 6 and 7, 
1980. A general discussion followed concerning several topics but center
ing on the general topic of preparers' liability and the apparent effort of the 
IRS to change the role of the tax practitioner. Treasury Circular 230 (31 
C.F.R. P. 10) was cited as an example of this development. James Durkin 
and Robert Pierce will also attend the meeting. 

LETTER TO IRS CONCERNING REV. RUL. 79-353: Mr. 
Claypool distributed a previously circulated draft (see Minutes of Meeting 
held September 24, 1980) of a proposed letter to the IRS expressing the 
Taxation Section Council's disagreement with Rev. Rul. 79-353 and urg
ing its revocation. In this connection, Mr. Claypool noted that the Bylaws 
(Article IX) of the State Bar of Michigan provide that the Council may 
express an opinion or take a position (report, recommendation or other 
action) with respect to a tax matter when such opinion is: 

(a) germane and not inconsistent with Commissioners or Assembly 
policy, 

(b) approved by a majority of the full Council membership after 
notice, 

(c) the opinion discloses the vote on the matter and that notice was 
given, and 

(d) the opinion indicates in a form approved by the Executive Direc
tor of the State Bar that it is the action of the Council only and 
does not necessarily represent the view of the State Bar. 

After some further discussion, it was moved and the Council unanimously 
approved the sending of the letter over the signatures of the chairperson 
and vice chairperson. 

MAILING LIST POLICY: Mr. McNeil distributed proposed policy 
guidelines concerning conditions under which the Taxation Section's 
membership and mailing list would be made available to groups organiza
tions and individuals. After discussion relating to secondary distribution, 
the thirty day provision and non-profit versus profit organizations, it was 
determined to defer action until additional information could be obtained 
concerning the policies of other sections of the State Bar. 
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NEW BUSINESS 
EXPENSE REIMBURSEMENTS: It was moved and unanimously 

approved that reimbursement for mileage be set at twenty cents per mile. 

DEDUCTIBILITY OF LEGAL FEES: Mr. Van Til reported that at 
the September 25, 1980 meeting of the Representative Assembly the 
Assembly approved a resolution supporting the concept of deductibility of 
legal expenses for federal and state income tax purposes. 

APPOINTMENT OF COMMITTEE CHAIRPERSONS: Mr. 
McNeil appointed the following persons to chair the Council's Commit
tees: 

1. Michigan Tax Law Journal - Eugene Gargaro. 

2. Annual Michigan and Federal Tax Institute - Eugene Gargaro. 

3. Tax Legislation - Peter Sheldon. 

4. Tax Court Luncheons - John Gibbons. 

5. Single Business Tax - Lawrence Murphy. 

6. Central Region IRS Liaison Meeting - Erwin Rubenstein. 

7. Tax Notes: Michigan State Bar Journal - Louis Kasischke. 

8. Annual Bar Meeting - James Durkin. 

9. Joint Seminar with MACP A - Joseph Dillon and Andrew Savel. 

10. Employee Benefits - George Whitfield. 

11. Liaison to MACP A Federal Tax Committee - Andrew Savel. 

12. Liaison to MACPA State & Local Tax Committee - Peter 
Sheldon. 

WORK PLAN FOR TAXATION SECTION: Mr. McNeil dis
tributed a work plan for the Taxation Section. 

Mr. McNeil reported that the next Council meetings will be held on 
January 21 and March 3, 1981, and in May, 1981. 

Mr. McNeil noted that Mr. Kasischke needs articles for Tax Notes. He 
requests that Section members submit potential articles to him. 

Mr. McNeil then noted that ICLE has requested consideration of the 
Section participating in the State of the Law portion of the next annual 
State Bar meeting. He noted that the matter would be on the agenda for 
the January Council meeting and requested the members to give the mat
ter further thought. 

Mr. McNeil reported that the State Bar Committee on Specialization 
would be meeting on November 5, 1980. He and Mr. Claypool will con
tinue to monitor developments. 

It was moved and unanimously approved that the work plan for the 
Taxation Section be attached to the minutes of this meeting and dis
tributed to the members of the Taxation Section. 
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SPECIAL PROJECTS 
MICHIGAN TAX PRACTICE AND PROCEDURE 

MANUAL: Mr. McNeil noted that there have been many changes in 
Michigan law since the publication of the Manual. He asked Lawrence Van 
Til, Lawrence Murphy and Ernest Getz to again serve as co-editors with 
Mr. Van Til to serve as chairperson. ICLE will underwrite the cost of revis
ing the Manual. 

JOINT MACPA AND TAXATION SECTION RULES COMMIT
TEE: Mr. McNeil noted that since the Section has such a committee for 
the Single Business Tax rules and that the MACP A has a committee for 
the same purpose that a joint committee might be appropriate. He asked 
Mr. Sheldon to explore the establishment of a joint committee with the 
MACP A for the review of the proposed rules being issued by the Revenue 
Division. 

RETIRING COUNCIL MEMBER RECOGNITION: Mr. 
Rubenstein noted that retiring Council members are not currently given 
any recognition at the time they retire from the Council. He suggested that 
they be given a certificate, plaque or something similar to commemorate 
their service. Mr. McNeil will pursue the matter. 

SPEAKER'S BUREAU: Mr. McNeil requested the Council to give 
consideration to the establishment of a speaker's bureau whereby Section 
members would make presentations on tax topics to various lay groups. 
He noted that such an effort could be coordinated with the MACP A. 

Approved By: 

JOHN W. McNEIL, 
Chairperson 

LAWRENCE R. VAN TIL, 
Secretary 
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MINUTES 
EMPLOYEE BENEFITS COMMITTEE 

TAXATION SECTION 
STATE BAR OF MICHIGAN 

September 25, 1980 

The Employee Benefits Committee held a brief meeting at the offices 
of Dykema, Gossett, Spencer, Goodnow & Trigg on Thursday, September 
25, 1980. A list of members in attendance is attached. 

IRS LIAISON MEETING 

Chairman Whitfield distributed and reviewed the format for the liaison 
meeting with the chief and members of the staff of the EP/EO branch of 
the District Directors office in Detroit. In later discussion, committee 
members expressed a desire to make the IRS liaison meeting an annual 
event. 

COMMITTEE ACTIVITIES 

There was a discussion of potential committee activities for the year. 
Two projects were established. 

It was agreed that the next meeting, which will be held at the end of 
January or in early February, will involve a roundtable discussion of cur
rent topics based upon a prepared agenda. Bob Buydens, Sherill Siebert 
and Jack Schultz volunteered to prepare the agenda and to conduct the 
program for this meeting. 

In addition, it was agreed that a survey of experiences with the IRS in 
the determination letter process and in the audit of plans would be a 
beneficial project. Steve Jurmu, Charles Lax and Jim Tilton volunteered 
to lead this project. 

Other possible activities discussed by the committee were: 
1. Meetings with officials of the PBGC and the Department of 

Labor. 
2. Sponsoring one or two seminars per year on employee benefits 

topics. Peter Prokop suggested new developments and ideas in 
insurance products as a topic and offered to explore that topic. 

3. Preparation of articles for publication in the Michigan Tax Law 
Journal and The Michigan Bar JournaL Some topics suggested for 
articles or alternatively for committee seminars included loans 
from retirement plans, controlled group rules, and technical cor
rections needed in the law. 

ADJOURNMENT 

The meeting adjourned to the Book Cadillac Hotel for the liaison meet
ing with IRS officials in conjunction with the annual meetings of the State 
Bar of Michigan. A summary of that meeting is attached. 
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IRS LIAISON MEETING 
EMPLOYEE BENEFITS COMMITTEE 

TAXATION SECTION 
STATE BAR OF MICHIGAN 

September 25, 1980 

The Employee Benefits Committee of the Taxation Section held a 
liaison meeting with officials of the EP/EO branch of the District Directors 
Office of the Internal Revenue Service. The meeting was held on Septem
ber 25, 1980 in conjunction with the annual meeting of the State Bar of 
Michigan. IRS officials in attendance included Mr. Alvin Freeman, Chief; 
Mr. Gene Pety, Employee Plans Specialist and Reviewer; Mr. Andre Re', 
Employee Plans Group Manager; and Mr. Arthur Moore, Sr., Employee 
Plans Reviewer. 

Mr. Freeman opened the discussion with a general explanation of the 
operations of the EP /EO branch. In 1979 the staff included 40 specialists 
divided into three groups. Each group was headed by a reviewer. The three 
groups handled the determination letter and review process. At the time of 
the meeting, the staff had dropped to 30 specialists and 2 reviewers with an 
increased caseload. The objectives which Mr. Freeman has established for 
the forthcoming year are (1) to bring the determination letter workload to 
current status, (2) to carry out the ENCEP program and (3) to complete 
the compliance examination program. 

ENCEP, the ERISA Noncompliance Enforcement Program was dis
cussed by Gene Pety. He described the program as the ultimate relief pro
cedure under Section 401 (b) of the Internal Revenue Code. It will be 
applicable to plans with either pre-ERISA or post-ERISA determination 
letters. Generally, plans with post-ERISA letters will be given complete 
relief with respect to defects in form and operation without significant 
adverse consequences. There may be some exceptions such as failure to 
observe the controlled group rules of Section 415, violation of the limits 
on contributions and benefits in Section 415, and discrimination in opera
tion. Plans with pre-ERISA letters may or may not achieve complete relief. 
Specific details of the program are not yet available. Other members of the 
Detroit staff are in Cincinnati for ENCEP training at the present time. Mr. 
Pety and Mr. Freeman agreed to make additional information available to 
the committee through David Rosenberger in the near future. 

Mr. Freeman noted that those cases which had been referred to 
Washington under Section 401 (b) would be returned to the District Office 
for processing under ENCEP. 

The remainder of the meeting covered specific questions and problems 
set forth on the meeting agenda. A recurrent theme in the exchange was 
dissatisfaction with the time factor involved in the determination letter 
process. Mr. Freeman reiterated his intention to bring the determination 
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letter workload to current status. He hopes to have the backlog of cases 
cleared up by March, 1981. By that time, applications for determination 
letters in conjunction with plan terminations should be processed in a 
period of about 90 days and initial plan qualifications in a period of about 
120 days. Mr. Freeman was troubled by remarks from numerous commit
tee members that there was no response to date on a number of applica
tions filed in June, 1979 as part of the final regulations compliance amend
ments program. He asked those present to write to the chief of the techni
cal staff to advise of any such outstanding applications. 

All of those present appeared to agree that the meeting was informa
tive and useful. Mr. Freeman agreed with Mr. Whitfield's suggestions that 
the meeting should become an annual event. Further information con
cerning the Employee Benefits Committee or the meeting can be obtained 
by contacting George L. Whitfield, Warner, Norcross & Judd, 900 Old 
Kent Building, Grand Rapids, Michigan 49503. ~ 
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TOUGHER STANDARDS FOR 
PRACTITIONERS IN THE 

TAX SHELTER AREA 
Pamela J. Fairbanks 

The heightened prosecutorial activity of the Internal Revenue Service, 
particularly within the last two years in the tax shelter area, has culminated 
in the release of a proposed rule for public comment.v2 T The rule amends 
and supplements existing regulations, (31 C.F,R. Part 10), which govern 
the practice of attorneys, certified public accountants and others entitled to 
practice before the Internal Revenue Service and also sets standards for 
the provision of opinion letters in tax shelter promotions.2This paper will 
focus on the second part of the proposed rule. 

"A legal opinion is normally the expression by a lawyer of his profes
sional judgment as to how courts of appropriate jurisdiction would 
ultimately decide the matter to which the opinion is addressed. As such, 
the opinion represents the lawyer's view of the applicable law as applied to 
facts and circumstances ascertained, provided or assumed for purposes of 
the opinion." 3 

According to the Internal Revenue Service, approximately 25,000 
abusive tax shelters have been promoted in recent years, involving 
190,000 returns with $5.1 billion in adjustments. The Department of the 
Treasury has defined abusive tax shelters as transactions "without any sig
nificant economic purpose other than the generation of tax benefits, that 
typically employ exaggerated valuations and otherwise mischaracterize cri
tical aspects of the transaction." 4The mistaken interpretation of these opi
nions as endorsements by potential investors in these tax shelters is a 
source of concern to the agency. 

Four types of opinion letters were identified by the Internal Revenue 
Service as major problem areas: opinions that are intentionally false, 
incompetent, or knowingly or recklessly mistake the law or facts; opinions 
that purportedly rely on factual representations of promoters when the 
accuracy of critical facts is questionable; opinions that never reach a con
clusion on the tax aspects of the offering or do not address all tax aspects; 
and those opinions that state that a reasonable basis exists for the tax
payer's claims but which, if challenged by the Internal Revenue Service, 
the taxpayer would probably lose. 

With the exception of opinion letters drafted specifically for the practi
tioner's own clients, the Internal Revenue Service wants to give a broad 
reading to these amendments. The scope of the proposed rule is described 
by the Department of.the Treasury as extending to opinions which the 
practitioner "knows or should know will be referred to or included in 
offering materials distributed to parties who are not the practitioner's 
clients in connection with the promotion of a tax shelter." 5 

Proposed paragraph §10.33(a)(l)(i) addresses due diligence as to fac
tual matters. "Due diligence" is defined by reference to prevailing stan
dards in good professional practice. B The actual facts of the transaction 
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should form the basis of the practitioner's opinion; hypotheticals are not 
acceptable. The Internal Revenue Service has determined that the use of 
hypotheticals in the past has led too readily to abuse in tax shelter promo
tion. 

The proposed rule creates, for the practitioner, a duty to examine the 
offering materials to insure the accuracy and completeness of the facts. For 
example, "If the offering materials refer to an appraisal of property to be 
acquired by an investor, the practitioner ordinarily should review the 
appraisal and the appraiser's credentials and consider whether the terms 
and conditions on which the property will be sold are consistent with the 
purported valuation." 1 No opinion should be provided if doubts exist 
which cannot be resolved. 

Due diligence as to tax law matters is the subject of proposed paragraph 
§10.33 (a) (1) (ii). This standard requires adequate descriptions and conclu- l 
sions as to the legal outcome for each "important Federal tax aspect," " 
defined by Paragraph (c) (4) as "all tax benefits on the basis of which the 
tax shelter is promoted." 8 Under this new standard there must be a con
clusion drawn and it must be the "likely legal outcome" of all the facts 
advanced; a reasonable basis for belief would no longer be sufficient. The 
reasonable basis standard would still stand when applied to tax returns but 
not to the giving of tax shelter opinions. A lawyer does not have to give 
municipal bond or securities exemption opinions using a reasonable stan-
dard. 9 Why should the standard be different for tax opinions? 

Treasury suggests that in rare circumstances a conClusion as to a par
ticular Federal tax aspect may be inappropriate. Such circumstances might 
be as follows: internal inconsistency in a statute; inconsistency between a 
statute and the legislative scheme; or an absence of regultions or case law 
covering that tax aspect. A practitioner may also be excused from writing 
an opinion on all tax aspects if another practitioner has provided an opi
nion on one or several aspects of the problem. Nevertheless, one of the 
practitioners must have reason to believe that the opinion is complete and 
complies with the proposed rule on all accounts before it is disseminated. 
This does not entail an audit of the conclusion drawn by the other practi
tioner but it does require at least a careful reading. 

An issue often ignored in tax shelter offering materials is the possible 
consequences of the recapture of tax benefits obtained, which could entail 
substantial adverse tax consequences. Under the proposed rule such con- 1 

sequences should be discussed in full. Due diligence must be exercised to •l 

see that the basis for the opinion is accurately and clearly described and l 
that all possible adverse economic consequences are explained. As a result 
of this responsibility, it is likely that the practitioner will insist upon 
reviewing the offering materials. 

Proposed paragraph §10.33 (a) (2) contains a requirement that a practi
tioner may provide the opinion only if he or she concludes that "it is more 
likely than not that the bulk of the benefits" will be allowable under tax 4' 

law.lOThis revises the present standard of good faith belief that there is a ( 
reasonable basis for the position even if the practitioner suspects that the 
deduction would ultimately be disallowed. 11 It is obvious that "bulk" will 
mean more than fifty-one percent of the benefits, but there is no indica-
tion as to exactly how much more will be required. 
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Concern has been expressed in the legal community over a lack of 
objective standards for defining terms such as "more likely than not," 
"bulk" of the transfers, and "likely legal outcome." One member of our 
local community, Mr. Steven Olds, has expressed doubts that these stan
dards will materially affect the present high level standards under which he 
now practices. 12More particularly in reference to the furnishing of an opi
nion letter, Mr. Olds stated, "It is difficult to prejudge how a court might 
decide to rule on a taxpayer's claim or how a jury might react. One should 
be entitled to select the most favorable opinion if that is a reasonable posi
tion." 13Proposed rule §10.33 (a) (2) allows a practitioner to disagree with a 
position of the Internal Revenue Service if he or she believes that 
ultimately the courts would sustain the position advanced. The rule 
requires only a conclusion that it is more likely than not that the benefits 
will be allowable. Opinions that are intentionally or recklessly misleading 
(those reaching a conclusion with which no reasonable practitioner would 
concur) and patterns of providing incompetent opinions are prohibited by 
proposed paragraph §10.51 (j) as instances of disreputable conduct. The 
new, tougher standard is an outgrowth of the belief that the tax practi
tioner has a greater responsibility when his or her opinions promote tax 
shelters targeted at investors other than the practitioner's own clients. 

There is an inherent conflict of interest on the part of the attorney writ
ing these opinions, between a duty on the one hand to the promoter and 
on the other hand to the investor. The present applicable standard only 
exacerbates this dilemma. 14 The new rule tips the scales in favor of the 
investor. A conscientious practitioner has a strong interest in supporting 
the enactment of strict standards to prevent the loss of clients to a less 
scrupulous practitioner who would be willing to furnish any opinion for 
which the client wishes to pay. 15 

CONCLUSION 

The Internal Revenue Service proposes tougher standards to p(otect 
investors who are not clients of the practitioner writing the tax shelter opi
nion and who are unlikely to have either adequate knowledge of the facts 
or an opportunity to question the attorney. Policy further dictates that a 
comprehensive review of a proposed venture be made available in the tax 
opinion itself, as most investors lack the economic means for conducting 
independent research to obtain this on their own. 16Finally, the prime con
cerns of the Department of the Treasury are the amount of receipts and 
preventing any possible defrauding of the Internal Revenue Service. As a 
result of these tougher standards there will most likely be a pronounced 
increase in the number of successful prosecutions by the Internal Revenue 
Service in the tax shelter area. 
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APPENDIX A 
PROPOSED AMENDMENTS TO THE 

REGULATIONS 

In consideration of the foregoing, it is proposed to amend Part 10 of 31 
C.F.R. by adding a new §10.33, §10.51 (j), and by revising existing §10.52 
as follows: 

Section 10.33 is proposed to be added to read as follows: 

§10.33 Tax Shelter Opinions: 

(a) General Rule. A practitioner who provides a tax shelter opinion 

(1) Shall exercise due diligence to assure that 
(i) The opinion or the offering material fully and fairly dis

closes those facts which bear significantly on each 
important Federal tax aspect and 

(ii) The opinion fully and fairly describes and, unless inap
propriate under good professional practice, states a con
clusion as to the likely legal outcome with respect to each 
important Federal tax aspect, and 

(iii) The opinion is accurately clearly described in any discus
sion of tax aspects appearing in any offering materials, 
and 

(2) Shall provide the opinion only if the opinion concludes that it 
is more likely than not that the bulk of the tax benefits on the 
basis of which the shelter has been promoted are allowable 
under the tax law. 

(b) Reliance on Other Opinions. 

(1) Notwithstanding paragraph (a) (1) (ii), a practitioner may pro
vide an opinion on fewer than all of the important Federal tax 
aspects if 

(i) Other practitioners provide opinions on the other impor
tant Federal tax aspects which are disseminated in the 
same manner as the practitioner's opinion, and 

(ii) The practitioner, upon reviewing such other opinions 
and any offering materials, has no reason to believe that 
the standards set forth in paragraph (a) (1) have not been 
violated. 

(2) In providing an opinion under paragraph (b) (1), the practi
tioner is not required to comply with paragraph (a) (2) at least 
one other opinion properly relied upon for purposes of 
paragraph (b)(l) satisfies the standard of paragraph (a)(2). 

(3) In providing an opinion under paragraph (b}(l) that also 
seeks to meet the standard of paragraph (a)(2), the practi
tioner may rely on conclusions in opinions properly relied 
upon for purposes of paragraph (b) (1). 
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(c) Definitions. For purposes of §10.33: 

(1) "Practitioner" is any person authorized under §10.3 to prac
tice before the Internal Revenue Service. 

(2) "Tax shelter" is a sale, offering, syndication, promotion, 
investment or other transaction in which the claimed tax 
benefits are likely to be perceived by the taxpayer as the prin
cipal reason for his or her participation. 

(3) "Tax shelter opinion" is written advice relating to the Federal 
tax law which the practitioner providing such advice knows or 
reasonably should know will be referred to or included in 
offering materials distributed to parties who are not then his 
or her clients in connection with the promotion of a tax 
shelter. 

(4) "Important Federal tax aspect" is any Federal tax aspect on 
the basis of which the tax shelter is promoted in whole or in 
part or which is significant in relation to the total tax benefits 
which may be claimed from the tax shelter. Frequently the 
recapture of tax benefits obtained may result in adverse tax 
consequences so substantial as to constitute an important 
Federal tax aspect. 

Section 10.51 is proposed to be amended by adding paragraph (j) as set 
forth. 

§10.51 Disreputable Conduct. 

(j) Giving.an intentionally or recklessly misleading opinion, or a 
pattern of providing incompetent opinions, on questions arising under the 
Federal tax laws. 

§10.52 Violation of Regulations. 

In addition to the grounds set forth in §10.51, any attorney, certified 
public accountant, or enrolled agent or other eligible individual may be 
disbarred or suspended from practice before.the Internal Revenue Service 
for violation of §§10.22, 10.33, or 10.50 or for willful violation of any of 
the other regulations contained in this part. 

The standard of these sections makes the requirement of willfulness in 
the present §10.52 inappropriate. 17 
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STATE LEGISLATURE BRINGS 
UNIFORMITY TO THE 

ENFORCEMENT OF 
MICHIGAN'S TAX LAWS 

Scott R. Torpey 

Prior to the 'enactment of H.B. 4718, et a!., 1980 P.A. 162, the 
Revenue Division of the Department of Treasury was responsible for col
lecting taxes, assessments, fees, and interest owed the state under eight 
widely-divergent taxing statutes. Consequently, each tax had to be 
administered differently. This created confusion for taxpayers and their 
attorneys, as well as extra work for the Revenue Division. In response to 
these pressures, H.B. 4718, eta!., were passed into law on June 18, 1980. 
In short, the bill established a uniform series of pro~edures under which 
the Revenue Division will collect money, provide for appeals, and set up a 
schedule of penalties for failure to pay taxes. Also, as of September 19, 
1980, all new appeals must thereafter be brought before the Tax Tribunal. 
Finally, the statute oflimitations for alltaxes becomesfouryears. As 1980 
P.A. 162 is a significant change in Michigan's tax laws, it is crucial that 
Section members become intimatefy familiar with its provision 
immediately. This article will provide an outline of the act to aid in achiev
ing this goaL 

Since its establishment, the Revenue Division has had the respon
sibility of auditing accounts, examining records, carrying out court actions 
and preforming any other function which would insure that the State's 
income, intangibles, severance, cigarette, use, sales and motor fuel tax 
laws were uniformly, fairly, and effectively applied. To carry out its duties, 
the Revenue Division had to follow specific enforcement provisions of 
each of the eight tax statutes. Problems arose because enforcement provi
sions of the various statutes were widely divergent in content. Conse
quently, since there was lack of uniformity between the eight taxing 
statutes themselves, the Revenue Division was precluded from uniformly 
enforcing the law. For example, Section 421 of the Income Tax Act, 1967 
PA 281; MCLA 206.421; MSA 7.557, provides for review of tax deter
minations by the State Board of Tax Appeals or suit for refund in Ingham 
County Circuit Court. Section 22 of the Sales Tax Act, 1933 P A 167, as 
amended; MCLA 205.421; MSA 7.543, confines review to the same 
Board, and suits for refund may be brought in the Circuit Court of the 
county in which the retail sales operation is carried on. Section 13 of the 
Intangibles Tax Act, 1939 PA 301; MCLA 205.143; MSA 7.556, provides 
for judicial review in Circuit Courts after payment of taxes found due. 

To complicate matters still further, in 1973 the State Tax Tribunal Act 
was originally passed; 1973 PA 186, as amended by 1976 PA 37, MCLA 
205. 779; MSA 7 .650. The Tax Tribunal Act stated, "Beginning January 1, 
1976, cases presently submitted to any quasi-judicial body, Court of 
Claims, Probate Court, District Court, Municipal Court, Common Pleas 
Court; or Circuit Court of this state and dealing with the state income, 

15 



MICHIGAN TAX LAW JOURNAL 

intangibles, inheritance, franchise, general sales, use, motor fuel, 
cigarette, and severance taxes shall proceed only before the Tax Tribunal." 
This was in marked conflict with the administrative provisions of the 
already existing income, intangibles, inheritance, franchise, and general 
sales tax statutes which expressly provided review by other bodies. 

Responding to an inquiry regarding this conflict, in OAG, 1975-1976, 
No. 5138,P.704 (December 10, 1976), the Michigan Attorney General 
stated, "Taxpayers may continue to submit tax controversies to the review 
of those bodies designated for that function in the particular tax statute." 
Nevertheless, the State Legislature did not repeal or amend those portions 
of 1973 P.A. 186 which gave the Tax Tribunal its exclusive jurisdiction. 

In addition to the conflict regarding review and appellate procedures, 
other conflicts also existed between the various tax statutes. For instance, 
the Revenue Department had subpoena power under some statutes but 
not others. Penalties for fraud, misdemeanors and perjury existed in some 
tax laws but were absent in other statutes. In short, each tax had to be 
administered very differently. 

In response to this problem, H. B. 4718 et al., 1980 PA 162 became law. 
This act established uniform investigative powers, appellate procedures, 
and fines and penalties for all eight of the state's taxing statutes. Specifical
ly, the act declares itself "an act to establish a revenue division of the 
department of treasury; to prescribe its powers and duties as the revenue 
collection agency of the state; to create the position and to define the 
powers and duties of the state commissioner of revenue; to provide for the 
transfer of powers and duties now vested in certain other state boards, 
commissions, departments and offices; to abolish the state board of tax 
administration; and to declare the effect of this act." Furthermore, 
"unless otherwise provided by specific authority in a taxing statute 
administered by the department, all taxes shall be subject to the pro
cedures of administration, audit, assessment, interest, penalty, and appeal 
provided herein." 

First, outlining the Revenue Division's new investigative powers, the 
act allows the Treasury Department to get information from any available 
source if a person, firm, or corporation failed or refused to make a return 
of a tax owed, or if someone failed to supply information sufficient to 
assess a tax. The Department's agents may examine books, records and 
papers, audit accounts, and look at any other papers pertaining to a tax. 
The Commissioner or any of the duly appointed agents of the Commis
sioner, may issue a subpoena requiring a person to appear for examination 
with reference to any matter within the scope of the inquiry or investiga
tion being conducted by the Department and to produce any pertinent 
books, records or papers. 

No one is excused from testifying at a hearing or from producing 
books, papers, records, or memoranda in an investigation when ordered to 
do so by the Department, even upon grounds that the testimony or evi
dence might tend to incriminate that person or subject that person to a cri
minal penalty. 1 The constitutional problems of this procedure are 
minimized as no one can be prosecuted or subjected to a criminal penalty 
on evidence produced at an investigation or hearing.2 
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In addition, the Commissioner of Revenue may use information and 
records from other departments and agencies of the state, ordering those 
entities to produce information, records and withhold licenses and permits 
of persons under investigation upon request of the commissioner.3Treas
ury Department employees are forbidden to divulge information obtained 
in connection with the administration of a tax unless ordered to do so by a 
judge, or when requested by a state agency to reveal facts in a return or 
report necessary to effectively administer laws of the state. 4 U.S. Treasury 
officials, local officials and officers of other states could obtain such infor
mation if Michigan entered into reciprocal agreements with them, pro
vided those agreements contained similar confidentiality provisions. A 
person who revealed confidential information without authorization 
would be guilty of a misdemeanor and would face a fine of $1,000 and a 
year in prison. 

Regarding the new appellate procedures under 1980 P.A. 162 et. al., a 
person can request an informal conference within 20 days of receiving 
notice from the department that a tax is due. The Department would have 
to give reasonable notice of the date of a conference and permit the tax
payer to appear or be represented. Afterwards, the Commissioner of 
Revenue must give a written decision detailing findings and levying any 
tax interest and penalty. Persons who believe themselves wronged by an 
assessment could appeal to the State Tax Tribunal within 30 days or go to 
the Court of Claims within 90 days. If an appeal is made to the Court of 
Claims, the taxpayer would have to pay the tax and any penalties and 
interest, but this could be done under protest and be claimed as a refund in 
the appeal. 

As the next step, a taxpayer can appeal a decision of the Tax Tribunal 
or the Court of Claims to the Court of Appeals, which would look at the 
record of the case made before the Tribunal or the lower court. Further 
appeal could then be made to the Supreme Court under its procedures. 

Finally, outlining the uniform fines and penalties under the new act, if 
the Department determines that a taxpayer paid less than the amount due 
under any tax law, the amount deficient will bear interest of .75% a month 
from the due date and will be payable upon notice from the Department 
after a conference, if requested. The same interest will be charged from 
the time a payment is paid. When money is owed because of negligence or 
intentional disregard of a tax law without intent to defraud, the Depart
ment can collect a penalty of 10% of the amount deficient and interest of 
.75% a month. If the Department decides that the taxpayer intended to 
defraud the state, it can charge a penalty of 100% of the deficient amount 
and interest of .75%. 

Failure or refusal to file a return or pay tax on time can result in a 
penalty of $5 or 5% of the tax if the failure is for one month or less, but for 
each additional month the penalty would increase by 5% until a maximum 
of 25% was owed. In addition, the state can collect . 7 5% from the time the 
tax became due until it is finally paid. If the Commissioner of Revenue 
believes that a person failed to file for reasonable cause, the penalty can be 
waived. Some statutes require information returns and reports and failure 
to file one would result in a penalty of $5 a day, up to $200. 
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The act also empowers the Commissioner to seize real, personal, tangi
ble and intangible property owned by a person who fails to pay a tax, and 
sell it to pay the tax, the cost of executing a warrant, and penalties and 
interest. 

Anyone who refuses to surrender property subject to a levy will be per
sonally liable to the state for the value of the property up to the cost of the 
levy and interest of9%. In addition, a person who refuses to surrender pro
perty will be liable for a penalty of 50% of the amount recoverable· for the 
levy. 

Finally, the act permits the Department to ask for immediate payment 
of a tax if its agents find that a person plans to leave the state or hide self or 
property to avoid payment of a tax. The Department can seek a warrant 
upon issuance of a jeopardy assessment and the tax would become due 
immediately. If the Department finds that the person was not in default 
and had furnished evidence that the return will be filed, then the tax would 
not be payable until its normal time. 

The act also makes it a felony to do the following with intent to defraud 
or evade or assist in evading a tax: fail or refuse to make a return on time 
or make a false or fraudulent statement in a return; aid another in an 
attempt to evade a tax or file a false claim for credit; make or permit to be 
made for oneself, a company, or association a false return, claim for credit, 
or refund. A person found guilty will be subject to a fine of $5,000 and 5 
years in jail and could be prosecuted for perjury. A person who could not 
be shown to have intended to defraud the state may be charged with a 
misdemeanor and punished by a $1,000 fine and one year in jail. 

With the passage of 1980 P.A. l-62, the Revenue Division of the 
Michigan Department of the Treasury acquired a uniform and efficient 
method for enforcing Michigan's income, intangibles, severance, 
cigarette, use, sales and motor fuel tax laws. In addition to resolving major 
conflicts between the various tax statutes and ending taxpayer and 
Revenue·Division confusion about enforcement procedures, this act will 
save the state money by making enforcement and administration of 
Michigan's tax laws considerably more efficient. Finally, prior to this act a 
single administrative change would require the passage of eight different 
statutes in order to make the laws uniform. In the future, the Legislature 
can effect changes in administration of the state's tax laws by amending , 
this single statute. J 

FOOTNOTES 

1. 1980 P.A. 162 et al., §3(A). 

2. Id. 

3. Id. 

4. Id. at §28 (F). 
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THE LIMITED PARTNERSHIP I 
REAL ESTATE INVESTM·ENT/ 

TAX SHELTER 
by Barbara Wynder-Lytle 

Why real estate as a shelter? Sky-high property prices have made real 
estate investment the sport of the very rich and have encouraged creative 
ways of investing for middle income taxpayers, such as limited partner
ships. 

As a tax investment, real estate transactions can be structured to pro
vide current deductions to offset immediate income and future deductions 
to offset potential salary increases and income from other investments. 

There are six distinct features applicable to real estate tax shelters: 

(1) Soft-dollar expenses (costs incurred during construction related to 
building cost) deductible either during construction or during the 
initial years of operation of the completed project. 

(2) The taxpayer may depreciate the full cost of the building and 
improvements after construction is completed even though he has 
borrowed most of his costs (money) from the mortgagee and has 
no personal liability on the mortgage debt. 

(3) The owner of new residential real estate may use accelerated 
methods of depreciation (double declining balance or sum-of-the
year digits). 

(4) Depreciation recapture: upon sale, the excess depreciation (i.e., 
the difference between accelerated depreciation taken in prior 
years and the amount that would have been taken if the straight
line method had been used) is recaptured to the extent of any gain 
realized on the sale and taxed at ordinary income rates. 

(5) Possibility of capital gain on ultimate sale or disposition. 

(6) An owner of a subsidized housing project may defer the tax which 
would otherwise be payable on the sale of the project if it is sold to 
a tenant-cooperative and the proceeds of the sale are reinvested in 
another subsidized housing project within one year (applicable 
only to subsidized housing). I 

A. CHARACTERISTICS OF REAL EST ATE LIMITED 
PARTNERSHIPS 

The term "limited" in limited partnership applies to the life of the 
arrangement (fixed at the outset in the partnership agreement), the inves
tor's voice in management (none) and the investor's liability in law suits 
against the enterprise (none beyond the amount of the investment). 

Limited partnerships have been formed to construct, rehabilitate or 
purchase prime commercial properties as well as residential units. It is 
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especially useful to the taxpayer in the fifty-percent tax bracket interested 
in real estate as an inflation hedge because of the tax benefits to be 
enjoyed. 

The limited partnership is not a tax-paying entity, but merely a conduit 
through which tax consequences pass to the partner-investor taxpayer. As 
such, it is designed to shelter income from present inflated taxes. Tax
payers can deduct the interest paid on borrowed money. And since most 
loans are structured so that the bulk of the interest is paid back in the early 
years, investors in highly leveraged real estate gain a tax advantage in the 
present and future years by taking deductions on interest paid on borrowed 
money. Losses which provide tax write-offs eventually translate into 
profits when the property is sold. Normally, these profits are then taxed at 
long-term capital gains rates.2 

Partners in the limited partnership may, by agreement, also allocate 
income and deductions among themselves so as to maximize their tax 
advantage. This power is one of the options available to partners in the 
limited partnership and one of its flexible characteristics.3 

There are risks involved in any investment, particularly in real estate. 
Attorneys advising clients investing in real estate must advise the clients 
of these risks and that it is "real estate" actually being purchased. Dangers 
involve foreclosure, which will destroy the tax shelter causing disastrous 
economic results to the investor, and the "at-risk" provisions as extended 
by the Revenue Act of 1978 (infra). 

There are criteria to consider in forming the limited partnership for 
Internal Revenue Service purposes. A partnership will be treated by the 
IRS as an "association taxable as a corporation" if it has more corporate 
characteristics than non-corporate characteristics. 4 It is essential, 
therefore, to consider for Federal income tax purposes if the following cor
porate characteristics are present in the limited partnership: (1) associates, 
(2) an objective to carry on business and divide gains therefrom, (3) con
tinuity of life, (4) centralized management, (5) limited liability and (6) 
free transferability of interests. 5 

The first two characteristics are generally considered to be present in 
business organizations comprised of at least two people. Therefore we 
examine the four remaining factors. 

Continuity of Life 

An "organization has continuity of life if the death, insanity, 
bankruptcy, retirement, resignation, or expulsion of any member will not 
cause a dissolution of the corporation. 6 Continuity of life does exist if the 
agreement establishing the entity has the effect of prohibiting by agree
ment or under law any member from exercising or possessing the power to 
dissolve the entity in contravention of the agreement. This may be done, 
for example, by providing that the organization is to be continued' for a 
stated period or until the completion of a stated transaction. 1 Continuity of 
life does not exist if, under local law the death or withdrawal of any mem
ber causes a dissolution of the organization. 8 
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Centralized Management 

An "organization has centralized management if any person or any 
group of persons which does not include all the members has continuing 
exclusive authority to make the management decisions necessary to the 
conduct of the business for which the organization was formed".9 
Centralized management is defined as "a concentration of continuing 
exclusive authority to make independent business decisions on behalf of 
the organization which do not require ratification" by the members 
thereof. 10Therefore, where the centralized authority is to perform merely 
ministerial acts as an agent at the direction of a principal, there is no 
centralized management. Centralized management ordinarily does exist in 
a limited partnership if substantially all of the interests in the partnership 
are owned by the limited partners. 11 The IRS will rule that centralized 
management does not exist where the limited partners own twenty percent 
or more of the interest in the partnership's capital or profits.12 

Limited Liability 

An entity has "limited liability" if under local law there is no member 
who is personally liable for the debts of claims against the organization.13 

Free Transferability of Interests 

An organization has the characteristic of free transferability of interests 
if each of its members or those members owning substantially all of the 
interests in the organization, have the power, without the consent of other 
members, to substitute for themselves in the same organization a person 
who is not already a member of the organization. 14 Free transferability 
does not exist unless the member is able, without the consent of other 
members, to confer upon the substitute all the attributes of the conferring 
members interest in the organization. If a member of an organization can 
transfer his or her interest to a non-member only after having offered such 
interest to the other members at its fair market value, it will be recognized 
that a modified form of free transferability of interest exists.15 

Whether an entity will be treated as an association or partnership 
depends on the presence or absence of the criteria discussed above. If a 
majority of these characteristics are present, the entity will be considered 
an association taxable as a corporation. If any two are present, other factors 
may be examined in catergorizing or classifying the entity. 

B. TAX BASIS 

The basis of taxing a partner for partnership interest acquired by con
tribution is the sum of the money and the adjusted basis of the property 
contributed.16 If the acquisition of the partnership interest resulted in 
income to the partner, the amount of income is added to the basis.17Ifthe 
property contributed was subject to a liability or if the partnership assumed 
liabilities of the partner, the basis of the contributing partner is reduced to 
a sum not lower than zero by the portion of the indebtedness assumed or 
taken subject to by the partnership. The bases of the other partners are 
increased by their share of the increased indebtedness. 18 Under IRC 
§752(a), any increase in a partner's share of partnership liabilities, or any 
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increase in personal liabilities by reason of assumption of any partnership 
liabilities, is considered a contribution of money by such partner to the 
partnership, thereby increasing the tax basis. Under IRC §752(c), any 
liability to which the property is subject is, to the extent of the fair market 
value of the properthconsidered a liability of the property owner, thereby 
increasing the basis in the property. 19 

The basis of contributed property in the hands of the partnership is the 
adjusted basis to the contributing partner at the time of contribution.20 
Once the property is contributed to the partnership, the adjusted basis in 
the hands of the partnership is not affected by any adjustment which 
affects the basis of the partner's partnership interest. Because the partner
ship's basis is a carry-over basis, the holding period of thEl partnership 
includes the holding period of the contributing partner for the property.l/ 

Regulation § 1. 752-1 (e) provides "where none of the partners have any 
personal liability with respect to a partnership liability (as in the case of a 
mortgage on real estate acquired by the partnership without the assump
tion by the partnership or any of the partners of any liability on the 
mortgage), then all partners, including limited partners, shall be con
sidered as sharing such liability - in the same proportion as they share 
profits." Thus, the limited partner clearly includes in the basis for a 
limited-partnership interest a proportionate share of any non-recourse 
partnership liabilities in accordance with his or her share of partnership 
profits. 

The IRS permits partnerships to elect to adjust the basis of partnership 
property on, inter alia, the transfer of an interest in a partnership by sale or 
exchange. 22The general effect of such an election is that transferees of the 
partnershiJ2 interests are treated as though they had acquired a direct 
interest in the partnership assets. The adjustment is made with respect to 
the transferee partner only, and is equal to the difference between the 
initial basis for the partnership interest and the proportionate share of the 
adjusted basis of the assets of the partnership. The basis adjustment will 
affect the timing and character of the gain or loss realized by the transferee 
partner. 

C. NO APPLICATION OF "AT RISK" PROVISIONS 

The "at-risk" provisions as extended by the Revenue Act of 1978 do 
not apply to the ''holding of real property (other than mineral property)''. 
"Personal property and services which are incidental to making real pro
perty available as living accommodations shall be treated as part of the 
activity of holding such real property". (I.R.C. §465 (c)(3) (D). The 
statutory language change from the Tax Reform Act of 1976 is found in 
the exclusion to §704(d) partnerships, "the principal activity of which is 
investing in real property (other than mineral property)". 

The Joint Committee on Taxation's General Explanation of the 
Revenue Act of 1978 stated that: "Generally, the principal activities of a 
partnership would involve real property if substantially all of its activities 
involve the holding of real property for sale, for investment, or for deriv
ing rental-type income. The holding of real property for sale, for invest
ment, or for deriving rental-type income would include the investment in 
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a partnership or joint venture where substantially all of the activities of the 
partnership or joint venture involve the holding as real property for sale, 
for investment, or for deriving rental-type income." 

There are still some unresolved issues with respect to the investing-in
real-property test. For example, does holding property for sale fail as an 
activity which is investing in real property? When does a business opera
tion integrally related to a building structure fall outside of an activity 
which is investing in real property? 

Still more issues too will undoubtedly arise as interest in such limited 
partnerships increases. These issues will surely become the focus of atten
tion by the Joint Committee on Taxation, the Internal Revenue Service, 
tax practitioners and taxpayers during the next year or two. 
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INVENTORY ACCOUNTING 
UNDER THOR POWER 

Michael P. Dean 

"Publishing houses say that within the next few weeks they will 
destroy, or sell at a discount, millions of books in their warehouses 
because they are no longer able to reduce the value of their inventories for 
tax purposes." 1 Manufacturers are stating that their cost of doing business 
will go up and force many smaller firms out of business since their 
marginal cost per good will increase because they cannot afford to carry a 
large inventory. · 

The source of this unrest is a recent U.S. Supreme Court decision: Thor 
Power Tool v Commissioner, 439 U.S. 522 (1979), and the recent revenue 
interpretations which officially extend the Supreme Court's holding to all 
taxpayers: Revenue Rule 80-60 and Revenue Procedure 80-5. 

Thor Power Tool manufactures hand-held power tools, parts and 
accessories, and rubber products. The tools which Thor manufactures con
tain from 50 to 200 parts. In order to be able to fulfill any order for replace
ment parts promptly, to avoid costly retooling, and to offset the difficulty 
of predicting the future demand for various parts, Thor Power produced 
liberal quantities of each part to avoid subsequent production runs. 

In 1964, Thor Power determined that some 44,000 items were held as 
excess inventory, that is, they were held as excess of any reasonable 
foreseeable future demand. Thor Power decided to write down this inven
tory to its net realizable value, which in most cases was scrap value. The 
management of Thor Power determined excess inventory by citing general 
business experience and presented no statistical evidence to rationalize its 
decision. The problem, as the Tax Court saw it, was that Thor Power did 
not immediately scrap the articles or sell them at reduced prices, but con
tinued to hold the goods for sale at their original prices. 

Thor Power contended that language in Treas. Reg. § 1.446-1 (a) (2), 26 
CFR §1.446-1(a)(2) 1964 and §1.471-2(b), 26 CFR §471-2(b) 1964 cre
ated a presumption that an inventory practice conformable to generally 
accepted accounting principles is valid for income tax purposes. The tax 
court did not contend that generally accepted accounting principles were 
not practiced by Thor Power and were indeed required to be followed if, 
Thor Power, desired to have its financial statements certified. The tax 
court stated, though, that the Code and Regulations give the Commis
sioner broad discretion to set aside the tax payer's method of accounting 
if, in his opinion, it does not reflect income clearly. "The language is com
pletely at odds with the notion of a "presumption" in the tax'payers favor. 
The Regulations embody no presumption. They merely say that in most 
cases generally accepted accounting practices will pass muster for tax pur
poses. And in most cases they will. But if the Commissioner, in the exer
cise of his discretion, determines that they do not, he may prescribe a 
different practice without having to rebut any presumption running 
against the Treasury." 2 
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For a manufacturing concern like Thor Power Tool, gross profit 
basically equals sales minus cost of goods sold. Cost of goods sold equals 
opening inventory, plus cost of inventory acquired, minus closing inven
tory. A reduction of closing inventory therefore increases cost of goods 
sold and decreases gross profit accordingly. Inventories are governed by 
§471 of the Code, which states: Whenever in the opinion of the Commis
sioner the use of inventories is necessary in order to clearly determine 
income of any taxpayer, inventory shall be taken by such taxpayer on such 
basis as the Commissioner may prescribe as conforming as nearly as may 
be to the best accounting practice in the trade or business and as most 
clearly reflecting income. 3 

Sections 471 of the Code and its Regulations set up a two-prong test to 
which inventory must conform. It must conform as nearly as may be to the 
"best accounting practice," a phrase that is synonymous with "generally 
accepted accounting principles." 4 Second it "must clearly reflect 
income." 5 Thor Power met the first prong of the test, the only question 
for the court is whether it met the second. 

Thor Power Tool used the "lower of cost or market" method of inven
tory accounting. Under this method, the taxpayer must value inventory 
for tax purposes at cost unless the "market" is lower. The Regulations 
under §471 specify two situations which permit a taxpayer to value inven
tory below "market," market being defined in Reg. 1.471-4(a) and (b) as: 

(a) The current bid price prevailing at the date of the inventory for the 
particular merchandise in the volume which is usually purchased 
by the taxpayer, or 

(b) Where no open market exists, the taxpayer is to determine the 
current bid price by evidence of a fair market price made in good 
faith at a date nearest available to the inventory. B 

The first is where the taxpayer in the normal course of business has 
actually offered merchandise for sale at prices lower than replacement 
cost. Inventories of such merchandise may be valued at those prices less 
direct cost of disposition, "and the correctness of such prices will be deter
mined by reference to the actual sales of the taxpayer for a reasonable 
period before and after the date of the inventory." 

The second situation in which a taxpayer may value inventory below 
replacement cost is where the merchandise itself is defective. If goods are 
"unsalable at normal prices or unusable in the normal way because of 
damage, imperfections, shop wear, changes of style, odd or broken lots, or 
other similar causes," the taxpayer is permitted to value the goods "at 
bona fide selling prices less direct cost of disposition." §1.471-2(c). The 
Regulations define "bona fide selling price" to mean an "actual offering 
of goods during a period ending not later than 30 days after inventory 
date." Ibid. The taxpayer bears the burden of proving that "such excep
tional goods as are valued upon such selling basis come within the 
classifications indicated," and is required to "maintain such records of the 
disposition of the goods as will enable a verification of the inventory to be 
made." 1 
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The Court decided that Thor's procedures for writing down the value 
of its excess inventory was inconsistent with the Internal Revenue Code's 
regulatory scheme. The Court concluded that Thor Power failed to meet 
the regulatory scheme by: 

(1) Failing to ascertain a market value in accordance with the Regula
tions. 

(2) Failing to meet the burden of proof in showing that the inventory 
was excessive. 

\3) Failing to provide any objective evidence showing that the excess 
inventory had the market value which management had ascribed 
to it.B 

The Court, therefore, disallowed Thor Power's $926,952 inventory write 
down of 1964. 

The Court's recognition of the vastly different objectives of financial 
and tax accounting is the underlying theme of Thor Power. "The primary 
goal of financial accounting is to provide useful information to manage
ment, shareholders, creditors, and others properly interested; the major 
responsibility of the accountant is to protect these parties from being 
misled. The primary goal of the income tax system, in contrast, is the 
equitable collection of revenue; the major responsibility of the Internal 
Revenue Service is to protect the public first. But Thor sought a current 
deduction for an estimated future loss. Under the decided cases, a tax
payer so circumstanced finds no shelter beneath an accountancy presump
tion." 9The Court does not want to allow the taxpayer to be able to deter
mine how much tax he wishes to pay. "In light of the well known potential 
for tax avoidance that is inherent in inventory accounting, the Commis
sioner in his discretion may insist on a high evidentiary standard before 
allowing write-downs of inventory to "market." 10 

Revenue Ruling 80-60 declared to the tax public that if their method of 
inventory valuation does not comply with the Regulations and the Thor 
Power decision they must change their method of accounting to the 
prescribed method for their first taxable year ending on or after December 
25, 1979. 

In Revenue Procedure 80-5 the Commissioner of the Internal 
Revenue has granted advance consent so that §446(e) of the Code does 
not prevent a taxpayer from changing his federal income tax return for the 
first taxable year ending on or after December 25, 1979 to the prescribed 
method of inventory accounting. More importantly, Rev. Proc. 80-5 
shows the application of the §481 (a) adjustment: an adjustment which 
must be made when there is a change in the accounting method so that 
amounts are not allowed to become omitted or duplicated by the taxpayer 
who is changing his method of accounting to the "prescribed method." 
The Revenue Procedure then illustrates the application of the §481 adjust
ment to the taxpayer's gross income when he treats the change in method 
of accounting as a change initiated or not initiated by the taxpayer. 

Senator Oaylord Nelson, D-Wis., has introduced a proposal which 
would prohibit the retroactive application of the Thor Power decision. The 
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proposal, however, is attached to the general tax cut in the Senate and is 
unlikely to reach the floor of the Senate this year. Rep. Barber B. Conable 
(R-N.Y.) has introduced a bill in Congress, H.R. 7390; which provides for 
Rev. Rul. 80-60 to be applied starting January 1, 1980. The bill is still in 
the Ways and Means Committee. Both Congressmen urge that the deci
sion of Thor Power not be applied retroactively in the name of "fair 
play." 11 

There has recently been a great amount of attention paid to the Thor 
Power decision in the publishing industry. Publishers and their authors say 
it will seriously affect their business by: 

(1) Making publishers increasingly reluctant to sign contracts for 
slower-selling non-commercial and scholarly books. 

(2) Titles will go out of print sooner and will be unavailable to 
researchers and students. 

(3) Publishers will tend to order smaller first printings as well as fewer 
second printings, forcing an increase in the prices of individual 
books.12 

The Court in Thor Power viewed the company as suffering no present 
loss. The Court compliments Thor Power for making two rational business 
decisions: the first, in producing excess spare parts when it is judged that 
the marginal cost of unsalable inventory would be lower than the cost of 
retooling machinery if demand surpassed expectations; the second, in not 
scrapping excess parts when it is not so confident of its prediction that it 
cannot sell the excess inventory. The Court though decides that there is no 
reason why the Treasury, that is the American taxpaying public, should 
subsidize Thor's hedging of its bets.lJ 

The Code's purpose is to collect revenue for the operation of the 
government. The Code is a piece oflegislation put together by lobbyist and 
special interest groups each working to ensure that "their group" is 
"excepted" from the giant net of the U.S. Treasury. Thor Power illustr
ates a failure on the part of the lobbyist and special interest groups of 
businesses which use the "lower of cost or market" inventory accounting 
method. They failed to insert a clear "exception" into the legislation so 
that when, and if, the courts had to interpret it they would only be left with 
one "out." The Court, when it views the lobbyist and special interest 
groups as having failed in its duties, will protect the American taxpaying 
public from continuing their support to a group which has not yet earned 
its "exception", that is, its right to be subsidized by the American taxpay
ing public vis-a-vis the U.S. Treasury. 

There is no doubt that the lobbyists for the publishing industry are 
already at work in Washington. The argument which they are presenting to 
Congressmen in Washington is: "There's something badly askew in a 
society and tax structure which encourages the three martini lunch, but 
discourages the availability of books, or equates a warehouse full of prose 
and poetry with a stock of widgets and gadgets." 14 

I believe that the task for the lobbyist and special interest groups which 
desire to overrule Thor Power will be much easier once the 97th Congress 
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is convened. The members of Congress will make an "exception" to pro
tect the publishers and manufacturers of Bibles and crosses even though 
the publication of Karl Marx's works and the manufacturing of sex toys 
will also be "excepted" with the reversal of Thor Power. 

FOOTNOTES 

1. Kakutani, Publishing Houses Caught in A Bind, Detroit Free Press, Oct. 
10, 1980, §B, at 11, col. 1. 

2. Thor Power Tool v Commissioner, 439 U.S. 522, 540 (1979). 

3. I.R.C. §471. 

4. Treas. Reg. §1.471-2(a)(2) (1958). 

5. Id 

6. Treas. Reg. §1.471-4(a)&(b) (1958). 

7. Thor Power Tool v Commissioner, 439 U.S. 522, 534-35 (1979). 

8. ld at 535. 

9. /d at 542. 

10. Id at 538. 

11. See note 1 supra. 

12. See note 1 supra. 

13. Thor Power Tool v Commissioner, 439 U.S. 522, 545 (1979). 

14. Detroit Free Press, Oct. 25, )980, §A, at 6, col. 1. 

29 



MICHIGAN TAX LAW JOURNAL 

CASE DIGESTS 

DISPARITY OF ASSESSMENT 

The intentional and systematic disparity of a public utilities tax assessment 
will be enjoined when there is no plain, speedy, and efficient remedy under state 
law by the principle of equal protection of the law. 

Louisville and Nashville Railroad v. Public Service Commission, --F2d 
_(6th Cir) No. 78-1308 Filed Sept. 26, 1980. 

FACTS: The plaintiff-taxpayers are a railroad and telephone company. 
The plaintiffs filed complaints in the district court in early 1978 seeking 
injunctive relief which would restrain the defendants from certifying plain
tiffs' 1977 property tax assessments in accordance with the final order and 
decision of the State Board of Equalization. The plaintiffs also sought a 
declaration that the assessments were null and void and that the Board of 
Equalization be directed to equalize plaintiffs' appraisals. 

The plaintiffs contend that locally assessed properties were valued 
intentionally and systematically by local assessors at lower percentages 
that were the centrally assessed properties. The plaintiffs believe that they 
are entitled to reduced valuations in order to be equalized with locally 
assessed properties in conformity with the equal protection and commerce 
clauses of the Constitution. The plaintiffs also allege that there is a hick of 
a plain, speedy, efficient or adequate remedy at law or in equity in Ten
nessee. 

Under an amended article of the Tennessee Constitution property was 
required to be reclassified, for ad valorem purposes, at 100 per cent of full 
market value. The district court found that there was an intentional and 
systematic disparity in the assessments of the plaintiffs' properties, which 
were being appraised at 100 per cent of value, and the locally assessed pro
perties, which were being appraised at a median of 63 per cent of value. 

The district court enjoined certification of valuations or assessments or 
taking other action to enforce the 1977 ad valorem property tax assess
ments on properties of the plaintiffs except to the extent that the assess
ments are reduced to the state-wide median level of appraisal for locally 
assessed properties or to levels based on each county's average of appraisal 
for locally assessed properties. 

HELD: Affirmed. Plaintiffs' equitable remedy in a federal court is bar
red by 28 U.S.C. §1341 only if a plain, speedy and efficient remedy is 
available in the state courts. 

In Tennessee, the remedy available to a taxpayer whose complaint is 
premised on allegations of disproportionate assessments or valuations was 
laid down by the state supreme court's pronouncement in Carroll v. Alsup, 
107 Tenn. 257, 64 S.W. 193 (1901). The court formulated remedy pro
vides that the complaining taxpayer can only seek to have the actual cash 
value of his neighbors property increased after showing that it is not 
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assessed to the actual cash value. This state remedy does not prohibit a 
federal court from issuing an injunction under the principle of equal pro
tection of the law. 

IRS SUMMONS 

An appeal on a summons order is generally moot if the party has complied 
with the summons. 

U.S. v. Frederick Patman, __ F2d __ (6th Cir) No. 75-2246 Filed 
Sept. 16, 1980. 

FACTS: Respondent, appeals an order which requires his professional 
agency to comply with an Internal Revenue Service summons. The sum
mons requires the respondent to appear before an Internal Revenue agent 
with certain tax records of a client/taxpayer. The client/taxpayer has been 
permitted to intervene in the proceedings. 

The IQternal Revenue Service conducted an investigation of the 
income tax liability of the client/taxpayer for four calendar years. The Ser
vice issued a summons to the respondent to appear before the agency to 
testify and produce certain books, records, and papers pertaining to the 
client/taxpayer's returns for those four years. The Service issued its sum
mons pursuant to 26 U.S.C. §7602. In a series of letters to the Service, 
which cited various constitutional and statutory objections, the respondent 
refused to comply with the summons. The Service petitioned for enforce
ment of the summons pursuant to U.S.C. §7402(b) and §7604(a) seeking 
to have respondent show cause why he should not comply with and obey 
the summons. 

The Internal Revenue Service agent testified at the show cause hearing 
that he began his investigation of the client/taxpayer because of reports 
that he, client/taxpayer, was spending large amounts of money. The agent 
testified at the hearing that he had contacted the Detroit Police, the 
telephone company, and conducted a car surveillance of the client/tax
payer. The agent also testified about contacts with the Organized Crime 
Strike Force and the State of Michigan. 

The district court found that the summons was issued with a proper 
purpose and ordered respondent to appear before it on January 22, 1976. 
Respondent complied with this order. 

On July 30, 1976, the Commissioner of the Internal Revenue Service 
issued a statutory notice of deficiency to the client/taxpayer. The Service 
agent on the case recommended that the client/taxpayer be criminally 
prosecuted, but the Service's tax division decided not to prosecute on 
October 5, 1978. The client/taxpayer has petitioned the tax court to 
redetermine his tax liability. As an intervenor in this case, the client/tax
payer claims that government should not be able to make a claim moot by 
illegally obtaining records. 

HELD: The intervenor's claim that the government should not be able 
to make a claim moot by illegally obtaining records is found to be without 
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merit. Compliance with the summons makes this appeal moot. The Inter
nal Revenue Service has stated that it has no interest in obtaining further 
information pursuant to this summons. Therefore, if no live controversy 
exists, an appeal should be dismissed as moot. In general a case is moot if 
the party has complied with the summons. This is consistent with Article 
III's prohibition against federal courts issuing advisory opinions. In this 
case, the government is seeking no further action on the part of the res
pondent and the issues raised by the intervenor are similarly no longer at 
issue given the government's decision not to attempt to prosecute. 

INCOME TAX 

l.R.C. §162(a) and §170(e) do not permit a business expense or 
charitable deduction based on the value of the taxpayer's labor. 

Joseph Maniscalco v. Commissioner of Internal Revenue, __ F2d __ 
(6th cir.) No. 78-1591 decided October 8, 1980. 

FACTS: A review of a tax court decision, 37 TCM 1174 (1978), denying 
taxpayer a deduction for the value of taxpayer's labor in paintings he 
donated to charity. In 1974, taxpayer donated six paintings to charity and 
deducted as a business expense the costs of materials and labor involved in 
the paintings. 

HELD: §162 of the IRC does not permit a business expense deduction 
based on the value of the taxpayer's own labor. Further §170 (e) expressly 
limits the taxpayer's charitable deduction for his own labor to his cost 
basis. In the present case, the taxpayer incurred no expense with respect to 
his paintings other than his cost of materials. Creativity does not support a 
tax deduction as a business expense, even if the value of the paintings is 
almost exclusively attributable to the creative labor of the taxpayer. The 
court also noted that the taxpayer's contention that §170(e) was 
unconstitutional was without merit; "Deductions are a matter of grace and 
Congress can, of course disallow them as it chooses", Commissioner v. 
Sullivan, 356 US 27, 28 (1958). 

PROPERTY TAX 

When lawful notice of a tax assessment increase has been received, albeit 
late, action must be taken in subsequent years to correct the difficulty or absent 
an appearance before the Board of Review (pursuant to M.C.L.A. 205. 735), 
Michigan Tax Tribuna/jurisdiction will be precluded 

Rochester Meadows Apartments v. City of Rochester, __ Mich App 
__ ; __ NW2d --·Docket No. 38637. Decided (Oct. 7, 1980). 

FACTS: Petitioner's witness, Mr. Ralph Levin, was co-partner of a 348 
unit apartment complex, with three different tax identification numbers 
appearing on Respondent's tax assessment rolls from 1974 to 1979 (as 
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demonstrated by Respondent's Exhibit 1). From 1974 to 1977 the assess
ment remained unchanged. In 1978 there was a tax assessment of $35,600. 
In 1979, the year in issue, there was an increase of $302,900. 

In 1979 H.U.D. was listed on the tax roll of the plaintiff apartments. In 
1978 and 1979 timely notice had been sent by the city assessor to H.U.D. 
in Washington, D.C., and Mr. Levin received notice of the increase in tax 
assessment via H.U.D. In 1978, Mr. Levin received notice of the tax 
assessment aftertime had elapsed for a Board of Review hearing but made 
no complaint because he believed that the increase was minor. He took no 
steps to cause notice to be sent to him directly. The following year, 1979, 
Mr. Levin received notice from H.U.D. of an increase of$302,900 in the 
tax assessment for the plaintiff apartments. Notice was again received by 
Mr. Levin after the City of Rochester's Board of Review hearing had been 
concluded. 

Mr. Levin seeks Michigan Tax Tribunal jurisdiction in order to contest 
the tax assessment increase. 

HELD: Respondent's Motion for Dismissal Granted. Petitioner's 
Motion for Summary Judgment Denied. Notification is sufficient when 
the Assessor mails notice of the increase to the owner, or those persons 
whose name appears on the roll. Failure to first protest property tax assess
ments before the Board of Review upon receiving proper notice precludes 
jurisdiction of the Michigan Tax Tribunal over the matter. (M.C.L.A. 
205. 735). M.C.L.A. 205.735 sets forth the pertinent notice requirements 
for this case: 

Sec. 24c. The supervisor or assessor shall give to each owner or 
person or persons listed on the tax roll of the property a notice 
by first class mail of an increase in the assessment for the year. 

H.U.D.'s name and address were listed on the tax roll for the years con
cerned and Mr. Levin had neglected to request direct mailing. This neglect 
could not be overlooked. It is reasonable to expect petitioner to be aware 
that absent action on his part, notice would be received by the same cir
cuitous route and would be received too late for a Board of Review hear
ing. Every owner of land is chargeable with notice that a tax will be levied 
on it each year. Blunt v. Auditor General, 324 Mich 675, 682 (1949). 
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LEGISLATIVE .. UPDATE 
FOR THE PERIOD 10/10/80-12/5/80 

Act/Bill No. 
and Date 

P.A. #283 
10/10/80 

H.B. #6110 
10/13/80 

H.B. #6111 
10/13/80 

H.B. #6119 
11117/80 

S.B. #1319 
11/18/80 

S.B. #1328 
11/25/80 

S.B. #1329 
11/25/80 

P.A. #307 
12/2/80 

Explanation 
Sets forth guidelines for the conversion of apart
ment buildings into condominiums. Requires 
the offering of extended leases to certain senior 
citizens, etc. Provides for certain developers to 
receive loans from the Michigan State Housing 
Development Authority for conversion con
dominium projects, etc. 

Exempts real property owned and occupied by a 
neighborhood organization, as defined, from 
taxation under this Act. 

Exempts the sale of goods to neighborhood 
organizations, as defined, from taxation under 
this Act. 

Allows a taxpayer certain deductions allowed by 
Parts VI and VII of Subchapter B of Chapter 1 of 
the Internal Revenue Code. 

Makes many changes in the Business Corpora
tions Act including language dealing with cor
poration name changes and the issuance of 
rights to corporate directors. Prescribes condi
tions for merger and consolidation, as well as 
registration of foreign corporations and amend
ments to articles of incorporation, et al. 

Provides for the retention of the last state 
equalized valuation levels for 1981 levels. 
Beginning the equalization of assessments made 
for the 1980 property tax levies, the State Board 
of Equalization shall meet the second Monday in 
May, 1980, 1982, and each year thereafter. 

Beginning with assessments made for the 1980 
property tax levies, assessments shall be made 
every 2 years until assessments are made for 
1982 property tax levies, and annually 
thereafter. Provides for the assessment of new 
construction and improvements in non-assess
ing years, etc. 

Codifies all laws relating to Savings and Loan 
Associations in this State. Includes authoriza
tion for organization, restrictions on transfers of 
stock, management of associations, powers of 
association, investment of funds, mergers, stock 
issuance, and procedures for dealing with viola
tions of laws or rules: Savings and Loan Associa
tions to be under the supervision of the Com
missioner of the Financial Institutions Bureau, 
etc. Effective 1 II /81. 
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Act/Bill No. 
and Date 

P.A. #318 
12/9/80 

Explanation 
Institutions of higher learning which receive 
contributions from certain non-profit organiza
tions, foundations, and trusts must make annual 
reports to the chairpersons of the House and 
Senate Appropriations Committees and the 
House Taxation and Senate Finance Commit
tees indicating in what manner the contributions 
were or are being used, etc. Effective for tax 
years commencing January 1, 1980. 
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5£$ l!fi;l SENATE ANALYSIS SECTION 

700 Senale Off~ee Build•ng • lans•ng. M•thigan 48909 • (517)373·9200 
DEC 131980 

Hoose Bill 4280 (Substitute S-1) 
Sponsor: Reprcscnative George Montga:ezy 
Hoose Ca:r.li ttee: Taxatian 
Se1.a.te Ccr.mittee: Finance 

P.ATimALE: 

In bopt.'S of clearing up a lB.Jbe lxlcklog of cases, the legislature in l!l76 
increased the size of the State Tax Tribunal to seven re!'llJers frao five, and 
penni tted the appoint:I..Ent of referees to hear cases brought to the residential 
property and stall claims division. The l:e.cklog of Simll clairs cases has 
largely l:een cleared away, Wt r.cr.lbers of the tribunal believe they could 
operate even rrore efficiently with further cl>anges in the law. Althout;h the 
tribunal has seven l:'erl>ers, the law defines "entire trilrunal" as three or more 
r.cclJers. Moreover, the law says that one r.:er.lber may hear r.~ajor valuation 
cn.scs, lut the "entire tribunal" must decide them. --

This requirer:cnt has ~red efficiency OOcause it forces r.cml>ers to drop 
their o.m cases to hear transcribed testii.nny. on ma. t ters heard Uy others in 
order to participate in a decision. Thus, a lx:tcklq; of rmjor property tax 
cases has "built up, r:nking it ii!!pOOSiblc for r:any local govenrr,.,nts to close 
their rolls on tir.l:!. Sa;e relieve that penni tting one judge to both hear and 
decide cases would iL:lProve the efficiency of the tribunal. 

In addition, the law prohibits the charging of fees for filing clair:ls in 
the residential property and sr.all clair.Js division of the tribunal. It has 
been argued that the intent of that provision was to rmke the process of filing 
less c>..1xmsive, less difficult, aJld therefore r:nre accessible to haresteaders 
and o;mers of sroll plrCCls of property. It has reen noted, ho.~·ever, that the 
lack of filing fees has led to abuses by a.mers of large ar.ounts of property 
who, instead of filing a single r.njor assess:cnt n.ppeal, .divide their property 
into sr.all parcels and file multiple appeals in the tribunal's sr.all claims 
division, theretJy lec;a1ly evading the payr:ent of any fees in cases which r.ny in 
the ~gate involve trillions of dollars of valuation. It has been su~ested 
that filin;; fees be required for small clair."S in all cases except those 
iuvol vinb ha:estead property. ' 

The bill would a.r.end the T:.x Tribunal Act to allo;~ cases to be decided lJy 
one or t.nre r:er:lllers of the trib' .. mal. (NOI'E: Addi tiona! sections of the act 
woold require wrcnding to bring t!JeiO into confon.ti. ty with the change proposed 
here.) Payrent of filing fees woold !Jc required for appeals to the resideutial 
property and stall clair.Js division of the tribunal except for those cases 
involving hurcstead pro,lJCrty. 
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FISCAL IllFO!'.\!ATIOO: 

The Senate Fiscal A!,oency has not ca:Jpleted a re)Xlrt an tile bill. 
(12/8/80) 

~: 

SupPOrtinG AIJ,'Ilmnt: 
Allowin:; nnjor cases to be !Icard and decided by one or r.nre J:Erl>crs of the 
triwnal woold increase the efficiency of the tribunal while still allowing the 
chtirpcrson to assibJl t10re rembcrs to a decision as a case t:ny warrant. 

Supporting Arb'llmnt: 
Requiring filing fees for non-h~stead cases in s:all claims wculd elimi.nate a 
SiGDificant al:usc of the intended advantaGes afforded to the Sl:lall-property 
oh'ncr 1Jy the sr.a.ll chir:s division of the tribunal. 

~ AIJ,'"llmnt: 
Recent e><pansian of the state tax tribunal's jurisdiction has brought a 
siGDificant rn.u:t1.>er of noo-property tax cases before tho panel. If those cases 
are to 00 decided by one I':Er.i>cr, thn.t I~r should be either n.n attorney or a 
certified public accountant. The bill contains no such b"ua.rantee. 

lles;:x>nse: Not all non-property tax cases require the specific expertise 
of an attorney or -a a>A and those particular !iET.lbers of the tribunal should not 
be tied up with a S',>eeific casoload when they might at tin>s 1Jetter serve the 
tril.nnal 3.nd the clai.I.rurts on other r.nttcrs. As under current law, it wculd 
be up to the chair of the tribunal to determine which Irei:Ibers r.light best serve 
on which cases and to nnke the appropriate nssi~nts. 

~ /uJ,'UIICnt: 
Given the excellent level of expertise cUITently residing on the tax tribunal, 
the one-J:Er.lber decision woold present no problcr.s. llo\lever. that level of 
excellence may not always prevail and the three-L'EITllJer decision provides an 
iq>Ortant check and balance within the tril:unal. 

Response: The state must either place its trust in the tribunal and give 
it the latitude it needs to function well or the leGislature should dissolve 
the tribunal and seck an alternative. The trib.mal has worked well since its 
creation and there is every reason to believe that, with the support of the 
lct...~slature, it will continue to do so. 

POSITIONS: 

The Taxation Section of the State Bar of Michigan opposes the prov~s~ons 
of the sul:sti tuto v.hlch would allow a r.er.lber of the tribunal who is not an 
attorney or rortified public accountant to hear and decide non-property tax 
cases. (12/8/8/J) 

'l11e MicldGBJl Assessors' Association has not taken a position on the 
sul:stitute. (12/8/80) 
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STATE OF MICHIGAN 

BOTH LEGISLATURE 

REGULAR SESSION OF 1980 

Introduced by Reps. Montgomery, Thomas H. Brown, Vanek, Roy Smith and Buth 

ENROLLED HOUSE BILL No. 4280 
A:'\ ACT to amend sections 3, 26, 34, 45, 49, 62, 64, and 65 of Act ~:o. 186 of the Public Acts of 1973, 

entitled "An act to create the tax tribunal; to provide for personnel, jurisdiction, functions, practice and 
procedure; to provide for appeals; and to prescribe the powers and duties of certain state agencies; and to 
abolish certain boards," sections 3, 62, and 64 as amended by Act :'\o. 365 of the Public Acts of 1976 and 
sedions 26 and 34 as amended by Act ~o. 439 of the Public Acts of 1978, being sections 205.703, 205.726, 
205.i34, 205.745, 205.749,205.762, 205.764, and 205.765 of the Compiled Laws of 1970. 

The People of the State of Michigan enact: 

Section 1. Sections 3, 26. 34, 45, 49. 62, 64, and 65 of Act :'\o. 186 of tht> Public Acts of 1973, sections 3. 
62. and 6-1 as amended by Act :\o. 365 of tht> Publi(· A(·ts of 19i6 and sections 26 and 34 as amended hr Act 
:'\o. 439 of the Public Acts of 1978, being sections 205.i03, 205.726, 205.i34, 205.i45, 205.i49, 205.762, 
205.76-1, and 205.765 of the Compiled Laws of 1970, are amended to read as follows: 

Sec. 3. As used in this act: 
(a) "Tribunal" means the tax tribunal 
(b) "Agency" means a board, official, or administrative agency .who is empowered to make a deeision, 

finding, ruling, assessment, determination, or order which is subject to review under the jurisdiction of the 
tribunal or who has coUected a tax for which refund is claimed. 

(c) "Chairperson" means the chairperson of the tribunal. 
(d) "Proceeding" means an appeal. 

Sec~' 26. The tribunal may appoint 1 or more hearing officers to hold hearings. Hearings, except as 
otherwise pro\ided in chapter 6, shall be conducted pursuant to chapter 4 of Act Xo. 306 of the Public Acts 
of 1969, as amended, being sections 24.271 through 24.287 of the Michigan Compiled Laws and Act !\·o. 267 
of the Public Acts of 1976, as amended, being sections 15.261 to 15.275 of the Michigan Compiled Laws. 
Public notice of the time, date, and place of the hearing shall be given in the manner required by Act ~o. 
267 of the Public Acts of 1976, as amended. In matters other than before the small claims diYision under 
chaptt>r 6. a proposed decision of the hearing officer shall be considered and decided by I or more 
members of the tribunal. 

Se,·. 34. (1) One or more members of the tribunal may hear and decide proceedings. 
(2) The tribunal shall sit at places throughout the state as the tribunal determines. The county board of 

commissioners for the county in which the tribunal is sitting, except when the tribunal is sitting in the city of 
Lansing. shall provide the tribunal with suitable accommodations and equipment on request of the 
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chairperson. The business which the tribunal may perform shall be conducted at a public meeting on the 
tribunal held in compliance with Act No. 267 of the Public Acts of 1976, as amended. Public notice of the 
time, date, and place of the meeting shall be given in the manner required by Act No. 267 of the Public Acts 
of 1976, as amended. 

Sec. 45. An order or decision may be entered hr a member of the tribunal upon written consent of the 
parties filed in the proceeding or stated in the record. The order or decision is not appealable and has like 
effect as an order or decision in a contested hearing. 

Sec. 49. (I) The tribunal by rule shall prescribe filing fees and other fees to be paid in connection with 
a proceeding. The fees charged shall be sufficient to cover costs of the tribunal except the costs of 
publishing its decisions, the salaries of the tribunal members, their chief clerk, and the costs of homestead 
appeal in the small claims division. The fees shall be paid to the clerk of the tribunal and by order of the 
tribunal may be taxed as costs. 

(2) The residential property division of the tribunal shaJI not charge fees or costs on appeals of 
homestead property. 

(3) Fees shall be co1lected by the clerk and paid directly into the state general fund. 

Sec. 62. (1) The division created under section 61 has jurisdiction of a proceeding, otherwise cogniz
able by the tribunal, in which residential property is exclusively involved. Property other than residential 
property may be inc1uded in a proceeding before this division, if the assessed valuation of the property 
after applying the state equalization factor, is not increased or decreased by more than $20,000.00. The 
division also has jurisdiction of a proceeding involving an appeal of any other tax over which the tribunal 
has jurisdiction where the amount of the tax in dispute is $1,000.00 or less. 

(2) For purposes of this chapter, "residential property" means a homestead or other residential or 
agricultural real estate including less than 4 rental units. 

(3) A person or legal entity entitled to proceed under section 31, and whose proceeding meets the 
jurisdictional requirements of subsection (1), may elect to proceed before this division or the tribunal. A 
formal record need not be taken of the division proceedings. Within 20 days after issuance of an order by a 
hearing referee, a party may request a rehearing by a tribunal member which hearing shall be de novo. 

(4) The residential property tax division shall meet in county seats so that a hearing is held in the county 
seat in which the property in question is located or in a county contiguous to the county in which the 
property is located. An appellant shall not be,required to travel more than 100 miles from the situs of the 
property to the hearing site, except that a rehearing by a tribunal member shall be at a site determined by 
the tribunal. 

(5) The tribunal will make a short form for the simplified filing of residential appeals. 

Sec. 64. (1} With the permission of the petitioner-appellant, the division or the chairperson may refer a 
proceeding to the tribunal for its decision. 

(2) A party or an intervening party may request a transfer of a matter to the tribunal for hearing and 
decision. If the request is granted the party requesting the transfer shall pay: 

(a) The fees and costs related to the transfer. 

(b) The reasonable expenses incurred by the other parties incidental to the transfer from the division. 
(c) Costs resulting from subsequent appeals if the other party prevails. 

Sec. 65. A decision of the division is not a precedent unless so designated by the tribunal. 



This act is ordered to take immediate effect. 

~ ........................... ······················ 
Clerk of the House of Representatives. 

{V~c~ 
. . ········ ........ . 

Secretary of the Senate. 

Approved ..... 

Governor. 



MICHIGAN TAX LAW JOURNAL 

STATE OF MICHIGAN 
FRANK J. KELLEY 

ATTORNEY GENERAL 

TAX COLLECTION: Partial payment of property taxes 

While the Legislature has expressly authorized the deferment of property 
taxes by certain eligible persons until such time as they received state 
income tax credits, it has not authorized the partial payment of property 
taxes in other cases of alleged hardship. · 

Opinion No. 5777 

Ms. Agnes Mary Burke, City Clerk 
City of Manton 
306 West Main, Box 100 
Manton, Michigan 49663 

You have requested my opinion whether it is permissible for a city 
treasurer to accept partial payments of real property taxes in hardship 
cases. 

OAG, 1977-1978, No 5400, p 711 (December 12, 1978) concluded 
that statutory or charter authority is necessary before a partial payment or 
installment payment of property taxes may be made. This opinion stated: 

"Thus 1893 P A 206, § 53, supra, authorizes the separate pay
ment in full of the property tax of a school, county, township, 
or other governmental unit, but does not authorize the partial 
payment of any one tax, nor does it authorize the proration of 
less than 100% payment of the total taxes due among the 
various tax-levying entities. This conslusion (sic) is supported 
by Chapin Mining Co v Uddenberg, 126 Mich 375, 377; 85 NW 
872 (1901), wherein the Court, in construing§ 53, held: 

'* * * the taxpayer may not pay a portion of a given 
tax today, and another portion tomorrow, and still 
another portion next week, thus allowing him to pay 
his tax in installments; but we are also of the opi
nion, as we have already said, that he may pay a por
tion of the tax which he deems to be valid, and 
receive a receipt therefor, and contest the validity of 
that portion of the tax unpaid. * * *' 

"Furthermore, in Sayers v O'Connor, 124 Mich 256, 258; 82 
NW 1044 (1900) it was held that: 

'* * * The tax collector is not obliged to take pay
ment of a given tax in installments. * * *" 
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There is, however, statutory authority for deferral of property taxes for 
certain eligible individuals. 

If persons seeking to make partial payments are, for example, senior 
citizens, widows, veterans, or disabled persons, they may, if otherwise 
eligible, avail themselves of1893 P A 206; MCLA 211.1 et seq; MSA 7.1 et 
seq,§ 51, as last amended by 1978 PA 274, which provides in pertinent 
part: 

"(2) In a city, village, or township which collects a summer 
tax a person who is a paraplegic, quadriplegic, senior citizen, 
eligible serviceman, eligible veteran, eligible widow, totally and 
permanently disabled, or blind, as those persons are defined in 
chapter 9 of Act No. 281 of the Public Acts of 1967, as 
amended, being sections 206.51 to 206.532 of the Michigan 
Compiled Laws, and who for the prior taxable year had a total 
household income of $10,000.00 or less, may defer the sum
mer taxes until the following February 15 by filing with the 
treasurer of the city, village, or township an intent to defer the 
homestead property taxes which are due and payable in July of 
that year without penalty or interest. Taxes deferred under this 
subsection which are not paid by the following February 15 
shall not be subject to penalties or interest for the period of 
deferment." · 

In 1893 PA 206, supra, § 44, as last amended by 1977 PA' 166, the 
Legislature has provided: 

"Upon receipt of the tax roll the township treasurer or other 
collector shall proceed to collect the taxes. . . . On all taxes 
paid after February 14 the governing body of a city or township 
may authorize the treasurer to add to the tax and 1% fee an 
additional collection fee equal to 3% of the tax. The additional 
collection fee, if added, may be waived by the governing body 
of a city or township for a senior citizen, 1 paraplegic, quadrip
legic, eligible serviceman, eligible veteran, eligible widow, 
totally and permanently disabled, or blind, as those persons are 
defined in chapter 9 of Act No. 281 of the Public Acts of 1967, 
as amended, being sections 206.501 to 206.532 of the Michigan' 
Compiled Laws, who makes a claim before February 15 for the 
credit provided by chapter 9 of Act No. 281 of the Public Acts 
of 1967, as amended, being sections 206.501 to 206.532 of the 
Michigan Compiled Laws, who presents a copy of the form filed 
for that credit to the local treasurer, and who has not received 
the credit before February 15. . . . " 

Pursuant to the authority granted in these sections, the city may allow 
an eligible person (as defined in these sections) to defer the summer tax 
until February 15 next upon filing an intent to defer with the treasurer. 
Further, the city may waive the collection fee imposed for the collection of 
taxes after February 15 for those eligible persons who make claim for a 
property tax credit on their state income tax return and have not received 
the credit before February 15. 
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If the taxes are returned delinquent to the county on March 1, 1893 PA 
206, supra, §59, as last amended by 1977 PA 166, further allows the coun
ty to waive collection fees and interest for taxes paid on or before April 30 
of the collection year as follows: 

"(1) A person may pay the taxes, or any 1 of the several 
taxes, on a parcel or description of land returned as delinquent, 
or on an undivided share of a parcel or description of land 
returned as delinquent, with interest computed from March 1 
next after the taxes were assessed at the rate of 1% per month 
or fraction of a month, with 4% as a collection fee. . . . 
* * * 
"(3) A county board of commissioners, by resolution, may 
provide that for taxes paid in the first year of delinquency 
before May 1 for a senior citizen, paraplegic, quadriplegic, eligi
ble serviceman, eligible veteran, eligible widow, totally and 
permanently disabled, or blind, as those persons are defined in 
chapter 9 of Act No. 281 of the Public Acts of 1967, as 

~ amended, being sections 206.501 to 206.532 of the Michigan 
Compiled Laws, who makes a claim before February 15, for the 
credit provided by chapter 9 of Act No. 281 of the Public Acts 
of 1967, as amended, who presents a copy of the form filed for 
that credit to the county treasurer, who has not received the 
credit before March 1, and who states that the credit was 
needed to pay the taxes: (a) Any collection fee in excess of the 
fee that would have been added if the tax had been paid before 
February 15 shall be waived. (b) Interest paid pursuant to sub
section (1) shall be refunded from the general fund of the 
county." 

r.r l 

Therefore, upon action by the appropriate body, an eligible individual may 
defer both summer and winter taxes until February 15 of the year follow
ing the levy. Further, an eligible individual entitled to a property tax credit 
may defer the tax until April 30 of that year. 

The Legislature has recognized the possible hardships of eligible per
sons in paying the property taxes by expressly providing for deferral of 
payment of such taxes until state income tax credits are received. It has 
not made similar provision for deferral or partial payment of taxes in other 
cases of hardship. 

It is, therefore, my opinion that receipt of partial payment of property 
taxes is not authorized. 

FRANK J. KELLEY 
Attorney General 

FOOTNOTES 

1. In 1967 PA 281, ch 9, § 514; MCLA 206.514; MSA 7.557 (1514), the 
Legislature has defined the term "senior citizen" to mean an 
individual who is 65 years of age or older at the close of the tax year. 

43 




