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MINUTES OF THE ANNUAL MEETING OF 
TAXATION SECTION OF STATE 

BAR OF MICHIGAN 

The Annual Meeting of the Taxation Section of 
the State Bar of Michigan was held at the Amway Grand 
Plaza Hotel in Grand Rapids, Michigan on Thursday, 
September 20, 1984, commencing at 9:00 a.m. 

Eugene A. Gargaro, President of the Tax Council, 
presided at the meeting. Reading of the minutes of the 
1983 Annual Meeting of this Section was waived. 

TREASURER'S REPORT 

Mr. Sheldon reported that, as of August 31, 1984, 
the Section had a fund balance of $5,910.37. He also dis
closed that, since that date, an additional $5,757.56 of 
disbursements had been made, reducing the fund balance to 
$152.81 - without regard, however, to 1984-85 dues pay
ments that have been paid during that same interim period. 

CHAIRPERSON'S REPORT 

Mr. Gargaro summarized for Section members the 
activities of the Council for the 1983-84 year, including the 
fact that the Council had again taken steps to co-sponsor 
with the Institute of Continuing Legal Education an annual 
federal and state tax institute. This year's Ninth Annual 
Institute is to be held at the Michigan Inn in Southfield on 
October 11 and 12. 

Mr. Gargaro also expanded upon steps that had 
been taken by the Tax Council to encourage participation in 
Tax Council activities by other members of the Section. He 
noted that the Council had approved the utilization of six 
subcommittees, which will be standing committees con
sisting of members of the Taxation Section. It was reported 
that steps were underway to select the individuals who will 
initially chair these subcommittees and that encouraging 
response had been received from solicitations which had 
been sent to Section members. 
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Mr. Gargaro further observed that these new 
subcommittees will be designed to: (a) encourage increased 
participation of Section members in Council activities; (b) 
keep Section members currently informed with respect to 
tax matters of interest to us all; and (c) enhance communi
cation between Council and Section members. 

1984 TAX ESSAY CONTEST WINNERS 

Mr. Gargaro announced the winners of the 1983-
84 Tax Essay Contest. They are: Thea Marie Sankiewicz, 
William A. Bubniak and Elaine C. Elson, all from Wayne 
State University Law School. Each will receive a monetary 
prize and, further, an edited version of the winning entry 
will be offered for publication in the State Bar Journal. 

NOMINATIONS TO COUNCIL 

Lawrence R. Van Til then reported that a 
committee, consisting of John McNeil, Allan J. Claypool and 
himself, as former chairpersons of the Tax Council, were 
offering as nominees to the Council the following persons: 
(a) Paul L.B. McKenney, (b) John J. Collins, Jr., (c) 
Pamela C. Hartwig. 

Mr. Van Til noted that the foregoing nominees 
would replace Sanford Klein, Samuel J. McKim, III and 
Donald M. Lansky, whose terms had expired. 

Mr. Van Til also reported that this Committee 
was offering the following nominees for the offices indi
cated opposite their names for the 1984-85 year: (a) Chair
person, Andrew M. Savel; Vice Chairperson, Peter S. 
Sheldon; Secretary-Treasurer, Donald M. Lansky. 

The foregoing nominations to the Council and new 
offices on the Council were then presented to the Section 
membership and the same were approved by acclamation. 

TAXATION SECTION DUES 

Attention then turned to approving the Tax 
Council recommendation that Section dues be increased 
from $10 to $15, effective October 1, 1984. After 
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explaining the general increase in costs associated with 
Council activities and after also comparing the current dues 
level for the Taxation Section with dues levels of other 
Sections of the State Bar, the matter was presented to the 
membership. On motion made, seconded and carried, the 
Section approved increasing dues from $10 to $15 effective 
October 1, 1984. 

INTRODUCTION OF NEW OFFICERS 
AND MEMBERS 

The final matter addressed at the Annual Meeting 
was the presentation of plaques to Council members whose 
terms had expired and the introduction of the new Chair
person, Andrew M. Savel, to the membership. New Council 
members were also introduced and, with thanks to Mr. 
Gargaro, the retiring Chairperson, and to outgoing Tax 
Council members, the meeting was thereupon adjourned at 
9:45a.m. 

Is/ Peter S. Sheldon 
Secretary Treasurer 

3 
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MINUTES OF THE REGULAR MEETING OF 
COUNCU. OF TAXATION SECTION 

OF STATE BAR OF MICIDGAN 

A Regular Meeting of the Council of the Taxation 
Section of the State Bar of Michigan was held at the Amway 
Grand Plaza Hotel in Grand Rapids, Michigan on Thursday, 
September 20, 1984, commencing at 8:00 a.m. 

COUNCU. MEMBERS PRESENT 

C. Richard Abbott 
James C. Bruinsma 
Eugene A. Gargaro, Jr. 
Stephen R. ~retschman 

Donald M. Lansky 
Andrew M. Savel 
Peter S. Sheldon 
William J. Sikkenga 
Lawrence R. Van Til 

COUNCU. MEMBERS ABSENT 

Stephen I. Jurm u 
Sanford A. Klein 

MINUTES 

Samuel J. McKim, III 
Michael F. Stefani 

The minutes of the May 23, 1984 Regular Meeting 
of the Council were circulated among Council members 
present and reading thereof was waived. 

TREASURER'S REPORT 

Mr. Sheldon reported that, as of August 31, 1984, 
total receipts for the fiscal year to date were $18,257 and 
total disbursements for that same period were $20,362.75, 
leaving a fund balance of $5,910.37 after considering the 
opening fund balance of $8,016.12. Since August 31, 1984, 
additional disbursements of $5,757.56 have been made, 
reducing the fund balance to $152.81. 

COMMITTEE REPORTS 

1. State Bar Journal Tax Issue 

Mr. Lansky reported that the special issue of the 
State Bar Journal emphasizing tax matters had been 
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contained in the July 1984 issue and that response from the 
Bar suggested that this effort be continued in future years. 

2. Tax Court Luncheons 

Mr. Sikkenga reported that the first Tax Court 
luncheon for the 1984 year has been scheduled for 
Wednesday, October 17, 1984, at the University Club, 1411 
East Jefferson Avenue, Detroit, Michigan. The luncheon 
will honor United States Tax Court Judge, Stephen J. Swift, 
who will address those present following the luncheon. A 
cash bar reception is scheduled for 12:30 p.m. with the 
luncheon set to commence at 1:00 p.m. Cost will be $6.00 
per person, payable at the door. 

3. 1984 Annual Taxation Section Meeting 

Mr. Bruinsma again confirmed the program that 
would be part of the 1984 Annual Taxation Section meeting 
- except that Richard L. Menson will be substituting for 
Mr. Wolfe in presenting remarks with reference to Voluntary 
Employees Beneficiary Associations. 

4. Ninth Annual Federal and Michigan Tax Institute 

Mr. Abbott reported that the Ninth Annual 
Federal and Michigan Tax Institute was to be presented on 
October 11 and 12 of this year at the Michigan Inn in 
Southfield. Topics and speakers have been selected and, as 
in the past, invitations will be extended to Department of 
Treasury officials to attend the Thursday luncheon which 
will mark the commencement of this year's institute. 

5. Tax Reform Act of 1984 Seminar 

Mr. Lansky reported that the jointly sponsored 
ICLE-Tax Section seminar highlighting aspects of the Tax 
Reform Act of 1984 had been concluded and that the same 
was well received. He stated that approximately 50 persons 
attended the September 5 session held in Grand Rapids and 
approximately 100 persons attended the September 7 session 
held in Southfield. Particular thanks should be extended to 
Carol J. Karr, David M. Rosenberger, David L. Turner and 
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Mr. Lansky for the time and effort they expended in 
preparing and presenting their addresses at this seminar. 

6. 1984 Tax Essay Contest 

In Mr. McKim's absence, Mr. Gargaro reported 
that the 1984 winners of the Tax Essay Contest were: 

First Place - Thea Marie Sankiewicz 
Second Place - William A. Bubniak 
Third Place - Elaine C. Elson 

All three winners attend Wayne State University 
Law School and, as in the past, the first place winner will 
receive a $1,000 award, the second place winner a $500 
award and the third place winner a $250 award. 

Discussion followed as to steps that might be 
undertaken to encourage additional entries for future con
tests. It was suggested that more widespread interest might 
be achieved if the contest were announced in the Fall rather 
than in the Winter months. In addition, it was suggested 
that special efforts should be undertaken to meet personally 
with law school officials who are associated with tax
related courses to see if they too could take steps to 
encourage students having special interests and aptitude in 
the area of taxation to enter future contests. Finally, it 
was suggested that, if the contest begins in the Fall, a 
longer period for completing submissions might also 
generate additional interest. 

7. House Taxation Committee Working Group 

Messrs. Kretschman and Sheldon then reported on 
meetings that had been held during the Summer months with 
reference to the House Taxation Committee Working Group 
that is studying perceived inconsistencies between federal 
adjusted gross income, Michigan taxable income and 
Michigan household income. Tax Council representatives 
had been present at all three sessions that have thus far 
been held - the July 16 session, the August 6 session and 
the August 27 session. While no definitive recommendations 
have yet been issued by the Working Group, it is anticipated 
that the Working Group will set forth its findings and 

.L .............. 6 ..... ...... 
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recommendations following one or more subsequent 
meetings. The next meeting of the Working Group is 
scheduled for Monday, October 15, 1984. As with earlier 
meetings, the Tax Council will be represented at that 
session as well. 

8. Tax Council Structure 

Mr. Savel reported that he had sent out approxi
mately 1,850 invitations to Taxation Section members 
inquiring as to whether they might be interested in partici
pating on one or more of the six subcommittees which will 
henceforth be working with the Tax Council in connection 
with tax-related matters. Those subcommittees were 
earlier approved by the Council and will deal with tax
related matters with respect to (a) corporations; (b) estates 
and trusts; (c) partnerships; (d) procedure, practice and 
compliance; (e) state and local taxation; and (f) taxation of 
individuals. 

Mr. Savel noted that he had received 250 
expressions of interest from Taxation Section members. 

After discussion among members of the Council, 
it was determined that steps would be taken to select chair
persons for each of the six subcommittees between now and 
the next Council meeting. Further, it was determined that 
anyone desiring to serve on a committee would be permitted 
to do so regardless of number. 

9. Fifth National Conference of State Bar Tax Sections 

Mr. Savel reported that the Fifth National 
Conference of State Bar Taxation Sections is scheduled to 
be held in Washington, D.C. on October 19 and 20 of this 
year. Because it is believed that worthwhile information 
and ideas are exchanged at these conferences, it was deter
mined that the Council would once again send a representa
tive to same. 

10. Michigan Tax Legislation 

Mr. Sheldon reported as to the status of House 
Bill 5201, the bill 'which would alter the fee schedule for 
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proceedings before the Michigan Tax Tribunal. No action 
has yet been taken on the bill; it is still before the House 
Taxation Committee. 

Mr. Savel then reported on Senate Bill 734, the 
bill which would adopt a pick-up tax equal to the maximum 
state death tax credit for Michigan Inheritance Tax pur
poses. Here, also, there is little activity currently under
way. 

11. Uniform Marital Property Tax Act 

Mr. Gargaro reported that there appears to be 
some support for adoption of the Uniform Marital Property 
Tax Act in Michigan. He noted that a symposium with 
reference to this act, encompassed in House Bill 5489, is 
scheduled for September 24 at the Kellogg Center on the 
campus of Michigan State University. Council members 
were encouraged to attend that symposium if they were able 
to do so. 

12. 1984 Central Region IRS/Bar Liaison Meeting 

Discussion then turned to the 1984 Regional 
IRS/Bar Liaison Meeting which is scheduled for November 1 
and 2 of this year in Cincinnati. In the past, Council has 
sent a representative to that meeting and the Council 
intends to do so again this year. Chief Counsel, Fred 
Goldberg, and Regional Commissioner, James Hallman, are 
expected to be present at the meeting which generally 
stimulates worthwhile discussion on topics of current 
interest to tax practitioners. 

NEXT COUNCIL MEETING 

The next meeting of the Tax Council will be held 
at the Michigan Inn, in Southfield, on Thursday, October 11, 
1984, commencing at 9:00a.m. 

ADJOURNMENT 

The meeting adjourned at 9:00 a.m. 

/s/ Peter S. Sheldon 
Secretary Treasurer 

8 
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EDITORS NOTE: The following are the second set of docu
ments referred to in the memo dated June 5, 1984 from 
David Rosenberger, Chair of the Section's Employee Benefit 
Committee, which appeared in the previous issue (VoL 10, 
No. 3, April-June 1984) of the JournaL In that issue, we 
printed the proposed Profit Sharing Plan Amendments and 
the IRS Opinion Letter of May 25, 1984 approving same. 
Following are the IRS approval of, and the text of the 
Defined Benefit Plan Amendments, which could not be 
printed in the previous issue due to space limitations. 

Law Offices 

DYKEMA, GOSSETT, SPENCER, GOODNOW &: TRIGG 

Suite 3000 

505 North Woodward Avenue 

Bloomfield Hills, Michigan 48013 

Telecopier (313) 540-o'l63 

Telex: 23-o121 Cable: Dyke-Detroit 

Direct Dial Number 

David M. Rosenberger (313) 540-o'l58 

June 5, 1984 

TO: Members of the Michigan State Bar Association, 
Taxation Section, Employee Benefits Committee 

RE: TEFRA Amendments 

At our liaison meeting last September with members 
of the Internal Revenue Service, we discussed draft lan
guage for TEFRA amendments to a profit sharing plan and a 
defined benefit plan. That language has now been finalized 
in the form of sample amendments, copies of which are 
attached. The Cincinnati office of the IRS has issued 
approval letters, each dated May 25, 1984, for these 
amendments. Copies of these letters also are attached. 

20 
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Personnel at the Cincinnati office of the IRS are 
hopeful that you will use these amendments and that you 
will submit your TEFRA amended plans early to avoid the 
rush expected to . begin in December. If you encounter 
problems in the plan submission or review procedure, please 
send me detailed facts describing the problem. I will for
ward your descriptions to Mr. Schemenauer, who has assured 
me ~hat he will give prompt attention to working out these 
pr~~lems so that the process goes smoothly both for us and 
fo~ his staff. 

Be sure to reserve Thursday, September 20, 1984 on 
your calendar. The Tax Section will present a morning panel 
program, led by Jim Bruinsma, discussing flexible benefits. 
That program will run from 10:00 a.m. until noon. Following 
luhch, we will hold our annual liaison meeting with IRS 
representatives. The programs are scheduled to be held in 
Grand Rapids at the Grand Center. 

Sincerely, 

MICIDGAN STATE BAR ASSOCIATION 
TAXATION SECTION, EMPLOYEE BENEFITS COMMITTEE 

/s/ David M. Rosenberger 
Chairman 
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INTERNAL REVENUE SERVICE 
DEPARTMENT OF THE TREASURY 

District 
Director 

P.O. Box 2508,Cincinnati, OH 45201 

Mr. David M. Rosenberger 
Dykema, Gossett, Spencer, Goodnow 
& Trigg, Suite 3000 
505 North Woodward Avenue 
Bloomfield Hills, MI 48013 

Dear Mr. Rosenberger: 

Person to Contact: 
Dennis Miceli 
Telephone Number: 
513-684-2337 
Refer Reply to: 
EP/EO 
Date: May 25, 1984 

We have reviewed the TEFRA Profit Sharing Plan 
Amendment submitted on behalf of the Michigan State Bar 
Association Employee Benefits Committee for pre
approval. In our opinion, it meets the TEFRA qualification 
requirements pertaining to sections 401(a)(9), 415, and 416 
of the Internal Revenue Code. The language also meets the 
requirements for loans found in section 72(p) of the Code. 

When submitting future applications incorporating these 
TEFRA provisions, Please enclose a copy of this letter. Any 
changes from the approved language should be explained in a 
cover letter. 

Thank you for your cooperation. 

Sincerely yours, 

/s/ R. C. Schemenauer 
Chief, EP/EO Division 

22 
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TEFRA 
PENSION PLAN AMENDMENT 

Pursuant to Section of the Compliance Conscious 
Company Pension Plan ("Plan") and in accordance with 
authority granted by the Board of Directors, Compliance 
Conscious Company hereby adopts this Amendment to the 
Plan in order to comply with the Tax Equity and Fiscal 
Responsibility Act of 1982 ("TEFRA"). 

1. 
follows: 

Section _is amended in its entirety to read as 

Section Latest Commencement Date for Benefit 
Payments. (a)The regular commencement dates for bene
fit payments are prescribed by Section of the Plan. 
Notwithstanding those provisions, in no event shall payment 
of benefits to a Participant commence later than the 60th 
day after the close of the plan year in which the latest of 
the following occurs: (i) the date on which the Participant 
attains Normal Retirement Age; (ii) the date which is the 
lOth anniversary of the day the Participant commenced 
participation in the Plan; (iii) the date the Participant 
terminates employment with the Employer; or (iv) the date 
specified by the Participant in an election made pursuant to 
paragraph (b) of this Section. 

(b) Any election by a Participant for a benefit 
commencement date later than the dates specified by (i), 
(ii), or (iii) of paragraph (a) of this Section must be made by 
submitting to the Employer a written statement, signed by 
the Participant, which statement describes the benefit and 
the date on which payment of such benefit shall 
commence. The Employer may prescribe a form to be used 
by Participants for this purpose. 

(c) Notwithstanding any other provision of the Plan, 
but subject to any designation made on or before December 
31, 1983 pursuant to Section 242(b)(2) of the Tax Equity and 
Fiscal Responsibility Act of 1982, the commencement of 
benefit payments to a Participant or his Beneficiaries shall, 
for plan years beginning after December 31, 1983 be 
governed by the following distribution rules: 
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(1) In no event shall payment of benefits to a Parti
cipant prior to his death commence later than 
the taxable year in which he attains age 70 and 
1/2, or in which he retires, whichever is later. 
Such payments shall be made: 

(i) in the form of a lump sum distribution, 
which is the actuarial· equivalent of the 
Participant's accrued benefit, 

(ii) in accordance with regulations prescribed 
by the Secretary of the Treasury, in the 
form of a lifetime annuity for such Parti
cipant or for the joint lives of such 
Participant and his spouse, or 

(iii) in accordance with such regulations, in 
the form of periodic payments for a 
period which does not exceed the life 
expectancy of such Participant or the life 
expectancy of such Participant and his 
spouse. 

(2) In the event a Participant dies and there is any 
death benefit payable under the Plan to a Bene
ficiary other than the Participant's spouse, or if 
the Participant's spouse dies and there is any 
death benefit payable under the Plan to another 
Beneficiary, then such death benefit shall be 
distributed within 5 years of his death (or the 
death of his spouse). The preceding sentence 
shall not apply if the Participant's benefit was 
calculated and had commenced under subpara
graph (1) (iii) prior to the Participant's death. 

(d) This Section shall not be construed so as to allow 
any Participant to create a death benefit which is more than 
incidental within the meaning of U.S. Department of 
Treasury Regulation Section 1.401-1(b) (1) (i), which means 
that in all cases the lump sum actuarial equivalent of the 
Participant's projected benefits at the time of commence
ment must be more than one-half of the lump sum actuarial 
equivalent of total projected benefits payable on behalf of 
the Participant and any Beneficiary or Beneficiaries. 

24 
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Note: PARTS OF THE SECTION BELOW IN 
BRACKETS APPLY ONLY TO PLANS IN 
EXISTENCE ON JULY 1, 1982. 

2. 
follows: 

Section ___ is amended in its entirety as 

Section Limitations on Benefits. 

(a) Single Plan: (1) Notwithstanding any other 
provisions of the Plan, no Participant shall receive benefits 
in excess of the amount permitted under Section 415 of the 
Code, which means that no Participant shall receive under 
the Plan, and any other defined benefit plans maintained by 
the Employer, benefits, which when expressed on an annual 
basis in the form of a straight life annuity, exceed the lesser 
of (i) the applicable dollar limitations for the limitation 
year, or (ii) the Participant's average annual compensation 
for the three-year period during which as an Employee he 
received the greatest annual compensation. 

(2) For the purposes of this Section, the "applicable dollar 
limitation" means, for any limitation . year, the amount 
determined from the table and following rule below: 

For Limitation Years 

[Ending within or with] 
[Ending within or with] 
[Ending within or with] 
[Ending within or with] 
[Ending within or with] 
[Ending within or with] 
[Ending within or with] 
Ending within or with 
Ending within 
Ending with 
Ending with or within 
Ending with or within 

Calendar Year 

[1975 and before] 
[1976] 
[1977] 
[1978] 
[1979] 
[1980] 

Applicable Dollar 
Limitation 

[no limitation] 
[$75,000] 

[ 84,525] 
[90,150] 
[ 98,100] 

[1981] 
1982 
1983 
1983 
1984 

90,000 
90,000 

[110,625] 
[124,500] 
[136,425] 
[ 136,425] 

1985 

90,000 
90,000 
90,000 

For any subsequent limitation year, the applicable dollar 
limitation shall be such cost-of-living adjusted amount as is . 
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determined by the Secretary of the Treasury for the calen
dar year beginning with or within such limitation year 
pursuant to Code Section 415(d); and such adjusted dollar 
limitation, which shall be effective for purposes of the Plan 
without the necessity of specific Plan amendment. The 
term "compensation" means, with respect to each plan year, 
the total compensation of the Participant from the 
Employer for the entire year, as described in Code Section 
415(c)(3) and the regulations thereunder. 

(3) Provided, however, no benefit shall be deemed to 
exceed the foregoing limitation if when added to the bene
fits paid to the Participant from any, other defined benefit 
plan or plans of the Employer, such total benefits do not 
exceed $10,000 in any plan year and the Employer has not 
maintained a defined contribution plan in which the 
E!Jlployee was a participant. Provided, further, that in the 
case of a Participant who has less than 10 years of service 
under the Plan, the limitations in (i) and (ii) of paragraph 
(a)(1) above and the $10,000 limitation set out in the fore
going sentence shall be multiplied by a fraction, the numer
ator of which is the number of years of service less than 10 
years and the denominator of which is 10 years. 

(4) Notwithstanding the foregoing, for plan years 
beginning after December 31, 1982, if payment of a Partici
pant's retirement benefit is to commence prior to attain
ment of age 62, the applicable dollar limitation set forth 
above shall be adjusted as provided by Treasury regulations 
to the equivalent benefit commencing at such age. For 
purposes of such adjustment, the interest rate assumption 
shall not be less than the greater of five percent or the 
interest rate specified in the Plan's definition of "actuarial 
equivalent." However, such reduction shall not reduce the 
applicable dollar limitation below: 

(A) $75,000, if the benefit commences on or 
after age 55, or 

(B) the actuarial equivalent of the $75,000 
benefit for age 55 if the benefit 
commences prior to age 55. 

26 



MICHIGAN TAX LAW jOURNAL 

Additionally, the applicable dollar limitation shall be 
adjusted to the actuarial equivalent of such amount if the 
retirement benefit is to commence after attainment of age 
65. For purposes of this adjustment, the interest rate 
assumption shall not be greater than the lesser of five 
percent or the interest rate specified in the Plan's definition 
of "actuarial equivalent." 

[(5) In the case of an individual who was a Participant in 
the Plan prior to January 1, 1983, if such Participant's 
accrued benefit, as of the last day of the limitation year 
beginning before January 1, 1983 or beginning before 
January 1, 1984 if the Employer adopted the simplified 
amendment contemplated by IRS Notice 82-19 within the 
1983 limitation year, computed under the terms of the Plan 
in effect at such date, exceeds the limitations of subpara
graph (a)(1), the limitations shall not be less than the Parti
cipant's Accrued Benefit as of such date, provided that the 
requirements of Code Section 415 prior to amendment of 
the Tax Equity and Fiscal Responsibility Act of 1982 have 
been met for all limitation years.] 

(b) Defined Benefit Plan also . Maintained by the 
Employer. In the event that the Employer maintains a 
defined benefit plan, as defined by Section 3(34) of ERISA, 
in addition to this Plan, the otherwise permissible benefits 
as determined under paragraph (a) above, for any Partici
pant who is also a participant in such defined contribution 
plan, may be reduced so that the sum of the defined benefit 
plan fraction and the defined contribution plan fraction for 
any limitation year does not exceed [ 1.4 for limitation years 
beginning before January 1, 1983] and [1.0 for limitation 
years beginning on or after such date.] For purposes of this 
paragraph, the following definitions and special rules shall 
apply: 

(A) The term "defined benefit plan fraction" for any 
limitation year means a fraction, 

(i) the numerator of which is the projected 
annual benefit of the Participant under this Plan 
(determined as of the close of the limitation year), and 
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(ii) the denominator of which, for each limita
tion year [beginning before January 1, 1983, is the 
projected annual benefit of the Participant under this 
Plan (determined as of the close of the limitation 
year) if the plan provided the maximum benefit allow
able, under such plan alone, without regard to any 
additional limitation imposed because of the existence 
of another plan, and for limitation years beginning on 
or after January 1, 1983] is the lesser of: 

(aa) the product of 1.25 multiplied by 
the dollar limitation on benefits under Code 
Section 415 in effect for such year, or 

(bb) the product of 1.40 multiplied by 
the percentage limitation on benefits under Code 
Section 415 for such year. 

(B) The term "defined contribution plan fraction" 
for any limitation year means a fraction, (i) the numerator 
of which is the sum of the total additions to the Partici
pant's account for all years of his participation under the 
defined contribution plan as of the close of the limitation 
year, and (ii) the denominator of which, for each limitation 
year [beginning before January 1, 1983, is the sum of the 
maximum limitations to such Participant's account which 
could have been made under Code Section 415 for such 
limitation year and all prior years of the Participant's years 
of service with the Employer, and for limitation years 
beginning on or after January 1, 1983] is the sum of the 
lesser of the following amounts for such year and for all 
prior years of the Participant's years of service with the 
Employer: (aa) the product of 1.25 multiplied by the appli
cable dollar limitation on additions in effect under Code 
Section 415 for such year, or (bb) the product of 1.40 multi
plied by the percentage limitation on additions under Code 
Section 415 for such year. 

The term "total additions" means with respect to each 
limitation year, the sum of (i) Employer contributions, and 
(ii) forfeitures allocated to the Participant's account in the 
defined contribution plan, plus, if the Participant made any 
employee contribution under that plan for such limitation 
year, (iii) the less or (1) one-half of the Participant's 
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employee contributions, or (2) the amount of the Partici
pant's employee contributions in excess of six percent of his 
compensation for such limitation year, where the term 
"employee contributions" means amounts contributed to the 
defined contribution plan by the Participant, but excluding 
rollover contributions and deductible employee contribu
tions, if any, as provided by Code Section 415(c)(2). 

[(c) Transition Rules. For purposes of paragraph (b) 
above, any transition rules (i) prescribed by the Secretary of 
the Treasury under the Tax Equity and Fiscal Responsibility 
Act of 1982, or (ii) elected by the Plan Administrator under 
Code Section 415(e)(6), shall apply.] 

(d) Multiple Plans. In the event that the Employer 
maintains one or more other defined benefit plans, as 
defined by Section 3(35) of ERISA, in addition to this Plan, 
or more than one defined contribution plan, as defined by 
Section 3(34) of ERISA, and any such plan covers one or 
more Participants in this Plan, then the limitations of 
paragraphs (a) and (b) above shall be applied by treating all 
defined benefit plans, including this Plan, as a single defined 
benefit plan, and all defined contribution plans as one de
fined contribution plan. 

(e) Multiple Employers. In the event that the 
Employer is a member of a group of employers constituting 
(i) a controlled group of corporations (within the meaning of 
Code Section 414(b) as modified by Section 415(h)), (ii) 
trades or businesses, whether or not incorporated, under 
common control (within the meaning of Code Section 414(c) 
as modified by Section 415(h)), or (iii) an affiliated service 
group (as defined in Code Section 414(m)), and any other 
member of such group maintains a plan or plans covering 
one or more Participants in this Plan, then the limitations of 
paragraphs (a) and (b) above, and the aggregation rules of 
paragraph (d) above, shall be applied by treating all the 
plans of such other employers as plans maintained by the 
Employer. 

(f) Employee Leasing. In the event the Employer is 
provided with services by leased employees (within the 
meaning of Code Section 414(n)), then for purposes of this 
Section, the leased employees shall be treated as Partici-
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pants in the Plan and contributions or benefits provided by 
the leasing organization which are attributable to services 
performed for the Employer shall be treated as provided by 
the Employer. 

(g) Remedying Excess Benefits and Contributions. 
The Employer shall have the right to make any adjustments 
to the benefits of any Participant under this Plan or to the 
contributions under any defined contribution plan which may 
be required in order to prevent disqualification under Code 
Section 415 of the Plan or any other plan maintained by the 
Employer. Where adjustments are required, such adjust
ments will be made first in the (select one) benefits/contri-
butions under (select one) this Plan/the 
Employer's defined contribution plan. 

(h) Notice to Participants. The Employer shall 
advise affected Participants of any adjustments to their 
benefits required by the limitations under this Section. 

3. A new Section is added as follows: -----
Section Top-Heavy Plan Rules. 

(a) General Rule. If, for any plan year beginning 
after December 31, 1983, the Plan is a top-heavy plan as 
determined under paragraph (b), then the requirements in 
paragraph (c) shall apply to the extent indicated by that 
paragraph. For purposes of this Section, the term 
"Employer" shall include any related employer for which 
years of service credit is granted to Participants under this 
Plan for purposes of vesting. Also, for purposes of this 
Section, the term "Employee" means (i) an employee as 
otherwise defined in the Plan, who is or once was a Partici
pant or who would have been a Participant but for his 
failure to make mandatory employee contributions or to 
receive compensation in excess of a stated amount, and (ii) 
any Beneficiary of a Participant, but in each case excluding 
any individual who is a member of a unit of employees 
covered by a collective bargaining agreement under which 
retirement benefits were the subject of good faith bargain
ing with the Employer, unless a member of the bargaining 
unit is a key employee, in which case the foregoing exclu
sion shall not apply. 
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(b) Top-Heavy Test. The Plan's status as a top-heavy 
plan for any plan year shall be determined in accordance 
with the following five step procedure. 

(1) Re uired Plan A re ation. First, there shall 
be aggregated with this Plan i each plan of the 
Employer in which a key employee is a participant and 
(ii) each other plan of the Employer which enables a 
plan described in (i) to meet the requirements of Code 
Section 401(a)(4) or 410. 

(2) Key Employee Sum. Second, there shall be 
computed, as of the determination date, the sum of 
the present values of the cumulative accrued benefits 
of all key employees under all defined benefit plans, 
including this Plan, required to be aggregated under 
(1), and the account balances of all key employees 
under all defined contribution plans required to be 
aggregated under (1). For purposes of this computa
tion, the present value of a cumulative accrued 
benefit shall be determined as of the most recent 
valuation date occurring within a 12-month period 
ending on the determination date with the accrued 
benefit for a current participant determined as if the 
individual had terminated employment as of such 
valuation date, except that in the first plan year of a 
defined benefit plan, the accrued benefit of a current 
participant must be determined as if the individual had 
terminated employment as of the last day of the plan 
year. Also for purposes of this computation, "account 
balance" means the account balance as of the most 
recent valuation date occurring within a 12-month 
period ending on the determination date, plus an 
adjustment for contributions due as of the determina
tion date. In the case of a profit sharing plan or other 
plan not subject to the minimum funding requirements 
of Code Section 412, the adjustment is the amount of 
any contributions actually made after the valuation 
date but on or before the determination date, except 
that in the first plan year, the adjustment shall include 
any contributions made after the determination date 
that are allocated as of a date within the first plan 
year. In the case of a money purchase pension plan or 
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other plan subject to the m1mmum funding require
ments of Code Section 412, the adjustment is the 
amount of any contributions that would be allocated as 
of a date not later than the determination date, even 
though such amount is not yet required to be contri
buted, plus the amount of any contribution actually 
made (or due to be made) after the valuation date but 
before the expiration of the extended payment period 
under Code Section 412(c)(10). Finally,for purposes of 
this computation: (i) there shall be included in the 
sum any distributions (other than rollover amounts or 
plan-to-plan transfers not initiated by the employee or 
made to another plan maintained by the Employer) 
made to an employee from this Plan, or from another 
plan required to be aggregated under (1), within the 
five year period ending on the determination date; (ii) 
there shall be excluded from the sum any rollover 
contribution and any plan-to-plan transfer initiated by 
the employee and accepted after December 31, 1983 
by this Plan, or by any other plan required to be aggre
gated under (1), from a plan other than one maintained 
by the Employer; (iii) there shall be excluded from the 
sum the account balance and present value of the 
accrued benefit of any employee who formerly was a 
key employee but who is not a key employee for the 
year ending on the determination date; and (iv) there 
shall be excluded from the sum any amounts attribut
able to tax deductible employee contributions. 

(3) All Employee Sum. Third, under the same 
procedures as set forth in (2) above, including the 
special rules in (i), (ii), (iii) and (iv), there shall be 
computed the sum of present values of accrued bene-
fits and account balances for all employees. ' 

(4) Top-Heavy Test Fraction. Fourth, the 
sum computed in (2) shall be divided by the sum com
puted in (3), and if the resulting fraction is 0.60 or 
less, neither the Plan nor any plan required to be 
aggregated under (1) is a top-heavy plan for the plan 
year. If the fraction is greater than 0.60, both the 
Plan and any plan required to be aggregated under (1) 
are top-heavy plans for the plan year, unless after the 
permissive plan aggregation described in (5) below, the 
recomputed fraction is 0.60 or less. 
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(5) Permissive Plan Aggregation. At the election 
of the Plan Administrator, plans of the Employer, 
other than those required to be aggregated under (1), 
but which provide contributions or benefits compar
able to this Plan, may be aggregated with this Plan 
and the plans required to be aggregated under (1), 
provided that such aggregated group would meet the 
requirements of Code Sections 401(a)(4) and 410. 
Steps (2) to (4) above may then be repeated, based on 
this permissively aggregated group, and if the top
heavy test fraction computed in step (4) is 0.60 or less 
for this group, then neither the Plan nor any plan 
required to be aggregated under (1) is a top-heavy plan 
for the plan year; however, if the top-heavy test 
fraction computed in step (4) is still greater than 0.60, 
both the Plan and any plan required to be aggregated 
under (1) will be top-heavy plans for the plan year, but 
no plan which is permissively aggregated under this 
step (5) will be deemed top-heavy for such reason. 

(c) Superseding Rules. For each plan year that the 
Plan is a top-heavy plan, the requirements in (1), (2), (3}, and 
(4) shall supersede any other provisions of the Plan which 
otherwise would apply for that plan year. For any plan year 
that the Plan is a top-heavy plan, the vesting schedule in (5) 
shall supersede the Plan's regular vesting schedule, but only 
to the extent it provides a greater vested percentage for 
aRy level of years of service than the Plan's regular vesting 
schedule, and only with respect to individuals who have at 
least one hour of service after the Plan becomes top-heavy; 
if and when the Plan ceases to be a top-heavy plan, the 
vesting Plan's regular vesting schedule shall again apply 
(without regard to the schedule in (5)) as of the first day of 
the plan year after the last plan year for which the Plan is a 
top-heavy plan, but subject to all Plan rules that apply in 
the case of amendments to the vesting schedule. 

(1) Compensation Limit. Annual 
compensation or any employee from the Employer 
shall be disregarded for all purposes under the Plan to 
the extent such compensation exceeds $200,000, 
except that any benefits which were accrued by an 
employee during a period when the Plan was not top-
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heavy and which are based on compensation in excess 
of $200,000 shall in no event be reduced. 

(2) Adjusted Code Section 415 Limitations. 
In order to reduce the overall limitations on combined 
plan contributions and benefits under Code Section 
415, the number 1.00 shall be substituted for 1.25 in 
the definitions of defined contribution fraction and 
defined benefit fraction in Section of the Plan. 
Provided, however, that the foregoing sentence shall 
not apply if (i) the top-heavy test fraction in para
graph (b)( 4) or recomputed fraction after applying 
paragraph (b)(5) is 0.90 or less and (ii) each non-key 
employee receives an additional minimum contribution 
or benefit under a plan of the Employer. In the case 
of a non-key employee participating only in a defined 
benefit plan, the additional minimum benefit for each 
year of service counted is one percentage point, up to 
a maximum of ten percentage points, of the 
employee's average compensation for the five conse
cutive years when the employee had the highest 
aggregate compensation from the Employer, computed 
as described in (3) below. In the case of a non-key 
employee participating only in a defined contribution 
plan, the additional minimum contribution is one 
percent of the employee's compensation. In the case 
of a non-key employee participating both this or 
another defined benefit plan and a defined contribu-"' 
tion plan, there is no additional minimum benefit, but 
the additional minimum contribution shall be 2 and 1/2 
percent of the employee's compensation. 

(3) Minimum Benefits or Contributions for 
Non-Ke Em lo ee Partici ants. (i) For any plan year 
or other accrual computation period) beginning after 
December 31, 1983 for which this Plan is top-heavy, 
each non-key employee Participant who is credited 
with at least 1,000 hours of service in the plan year, 
and who does not participate in a defined contribution 
plan of the Employer, shall accrue a benefit (to be 
provided solely by Employer contributions and 
expressed as a life annuity commencing at the Partici
pant's normal retirement age) of not less than 2 
percent of such Partici(>ant's highest average compen-

34 



MICHIGAN TAX /A W jOURNAL 

sation for the five consecutive years during which such 
compensation was the highest. The minimum accrual 
is determined without regard to any Social Security 
contribution. The minimum accrual applies even 
though under other Plan provisions, the Participant 
would not otherwise be entitled to receive an accrual, 
or would have received a lesser accrual for the year 
because of (1) the Plan's provisions for integration 
with Social Security, or (2) the Participant's failure to 
make mandatory employee contributions, if required. 
Notwithstanding the foregoing, no further minimum 
benefit accruals shall be provided pursuant to this 
paragraph once the Participant's accrued benefit 
attributable to Employer contributions, expressed as a 
life annuity commencing at the Participant's normal 
retirement age, equals or exceeds 20 percent of the 
Participant's highest average compensation for the 
five consecutive years during which such compensation 
was the highest. Although accruals or employer 
derived benefits, whether or attributable to years for 
which the Plan is top-heavy, may be used to satisfy 
this defined, benefit plan minimum, all accrued bene
fits attributable to employee contributions shall be 
ignored. For purposes of the foregoing rules, compen
sation in the years before January 1, 1984 and in years 
after the close of the last plan year in which the plan 
is top-heavy shall be disregarded. Also for purposes of 
these rules, a Participant's benefit accruals under any 
other defined benefit plan of the Employer, in which 
any key-employee participates or which enables 
another defined benefit plan to meet the requirements 
of Code Section 40l(a)(4) or 410, shall be considered 
benefit accruals under this Plan. 

(ii) In the case of any non-key employee 
Participant who is also a participant in any defined 
contribution plan of the Employer, the foregoing 
provisiions of this part (3) shall be inapplicable for any 
plan year, provided that Employer contributions and 
forfeitures for such plan year allocated under the 
defined contribution plan on behalf of such non-key 
employee Participant are equal to at least (i) 5 
percent multiplied by (ii) the non-key employee Parti
cipant's compensation for the plan year. 
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(4) Distributions on Behalf of Key 
Employees. Subject to any designation made before 
January 1, 1984 pursuant to Section 242(b)(2) of the 
Tax Equity and Fiscal Responsibility Act of 1982, each 
key employee Participant's vested benefit under this 
Plan shall commence or be made no later than the 
taxable year (of the Participant) in which he attains 
age 70 and 1/2, without regard to whether the Partici
pant has retired by such time. Furthermore, any 
distribution made to a Participant prior to his attain
ment of age 59 and 1/2 shall be subject to the 10 
percent penalty tax of Code Section 72(m)(5) if the 
Participant is or once was a key employee and the 
distribution occurs for any reason other than the 
Participant's disability within the meaning of Code 
Section 72(m)(7), but only to the extent that the 
distributed amount is attributable to contributions 
paid on the Participant's behalf while he was a key 
employee and while the Plan was top-heavy. 

(5) Accelerated Vesting. A Participant's vested 
percentage of his Accrued Benefit Account for pur
poses of receiving a Deferred Vested Benefit under the 
Plan shall be determined in accordance . with the 
following vesting schedule: 

[Option #1] 

Years of Service Vested Percentage 

less than 3 years 
3 or more years 

[Option #2] 

0% 
100% 

Years of Service Vested Percentage 

less than 2 years 
at least 2 years but less than 3 years 
at least 3 years but less than 4 years 
at least 4 years but less than 5 years 
at least 5 years but less than 6 years 

6 or more years 
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(d) Special Definitions. For purposes of this Section, 
the following terms shall have the meanings indicated: 

(1) "compensation" means compensation as 
defined in (a)(2} of the Section setting forth the limita
tions on benefits. 

(2) "determination date" means, with respect to 
any plan year, the last day of the preceding plan year, 
except that in the case of the first plan year, the 
determination date shall be the last day of that plan 
year. Where one or more plans are required or 
permitted to be aggregated with this Plan, and where 
all plan years do not coincide, the key employee and all 
employee sums in paragraph (b) each shall be deter
mined separately for each plan on the respective 
determination dates, and the results shall then be 
combined for the determination dates falling within the 
same calendar year. 

(3) "key employee" means each employee or 
former employee who, at any time during the plan year 
containing the determination date or any of the four 
preceding plan years: 

(i) is one of the 50 individuals (or, if 
fewer, the greater of 3 individuals or 10 percent 
of all employees) officers of the Employer and 
who had the largest annual compensation in the 
five year period ending on the last day of the 
current plan year; 

(ii) is one of the ten employees owning the 
largest interests in the Employer and who has 
compensation from the Employer at least equal to 
the dollar limitation of Code Section 415(c)(1)(A) 
in effect for the calendar year in which the 
determination date falls; 

(iii) owns more than 5 percent of the out
standing stock or voting power of all stock of the 
Employer; or 
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(iv); owns more than 1 percent of the out
standing stock or voting- power of all stock of the 
Employer and has annual compensation from the 
Employer of more than $150,000. 

For purposes of (ii), (iii), and (iv), the constructive 
ownership rules of Code Section 318 shall apply with 
the modification that 5 percent shall be substituted for 
50 percent in Section 318(a)(2). Also, for purposes of 
(ii), an employee shall be considered a key employee, 
even if he is not among the first ten largest owners, if 
his ownership interest in the Employer is not less than 
at least one of the top ten owners and provided he has 
the requisite level of compensation described in (ii). 
Finally, for purposes of (iii) and (iv), each employer that 
otherwise would be aggregated under this Section's 
definition of "Employer" shall be treated as a separate 
employer to determine ownership percentages. 

(4) "valuation date" means the dated used for 
computing plan costs for minimum funding in the case 
of any defined benefit plan, including this Plan, and the 
last day of any of the plan year in the case of any 
defined contribution plan. 

(e) Adjustment to Dollar Amount. The $200,000 limit 
on compensation in paragraphs (c)(1) and (c)(3) shall be 
adjusted automatically, without the need of specific plan 
amendment, whenever the corresponding amount from the 
Code is adjusted by the Secretary of the Treasury for cost
of-living changes. 

(f) Anti-Cutback Rule. Notwithstanding the foregoing 
rules of this Section, in no event shall any changes in the 
Plan's benefit structure, including its vesting provisions, 
that result from a change in the Plan's top-heavy status, 
cause the Accrued Benefit or account balance of any Parti
cipant to be reduced in violation of Code Section 411. In 
addition, in the case of any changes in the vesting provisions 
of the Plan, each Participant (i) who has completed at least 
five years of service and (ii) whose nonforfeitable rights are 
adversely affected by the change, may elect, during the 
election period, to have his nonforfeitable rights determined 
without regard to such change. The election period shall 
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begin on the date the change is adopted or becomes effec
tive, whichever is earlier, and end on the latest of (1) the 
date which is sixty days after the day the change is adopted, 
(2) the date which is sixty days after the day the change 
becomes effective, or (3) the date which is sixty days after 
the day the Participant is issued written notice of the 
change. · 

4. Section __ is amended in its entirety as follows: 

Section Loans to Participants. 

Upon the application of any Participant, the Plan 
Administrator may direct the Trustee to make a loan or 
loans to such Participants from the Fund. Any application 
by a Participant to borrow money from the Fund shall be 
made by written request to the Plan Administrator, on a 
form prescribed and provided by the Plan Administrator. If, 
after appropriate investigation, the Plan Administrator 
approves a loan application, 'the Plan Administrator shall 
direct the Trustee to withdraw from the Fund and disburse 
to the Participant by check the amount requested and 
approved, but only upon the following terms and conditions: 

(i) the loan shall be evidenced by a promissory 
note which shall be in a form prescribed by the Plan 
Administrator; 

(ii) the loan shall be for a principal amount 
which, when added to the outstanding balance of any 
other loan or loans of the Participant from the Plan and 
from any other tax-qualified retirement plan of the 
Employer (including plans of other employers required 
to be aggregated with this Plan pursuant to Code 
Section 414(b), (c), or (m)), does not exceed the lesser 
of $50,000 or one-half the lump sum actuarial of the 
nonforfeitable account balance of the Participant (but 
not less than $10,000); 

(iii) the loan shall bear a reasonable rate of 
interest, comparable to that being charged by local 
financial institutions on loans of a similar character; 
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(iv) the loan shall be for a prescribed term of no 
longer than five years, unless the loan proceeds are to 
be applied to acquire, construct, reconstruct, or sub
stantially rehabilitate a dwelling unit which, within a 
reasonable time, is to be used by the Participant (or by 
a brother or sister, by whole or half blood, spouse, 
ancestor, or lineal descendant of the Participant) as a 
principal residence, in which case the loan shall be for a 
term no longer than the term available on loans of a 
similar character from local financialinstitutions; 

(v) the loan shall provide for specific terms of 
repayment, such as monthly, quarterly, or annual 
installments of principal and interest, or some combina
tion thereof, which terms the Plan Administrator may 
request the Employer to implement by appropriate 
withholding from the Participant's regular salary or 
wages; 

(vi) the loan shall be secured, notwithstanding 
any other provision of the Plan to the contrary, by a 
pledge of the nonforfeitable portion of the Participant's 
accrued benefit as of the date of the loan (although 
there shall be no execution against such security, in the 
event of default, until the Participant's termination of 
employment), and if the Trustee otherwise determines 
to be appropriate, also shall be secured by other colla
teral comparable to that customarily required by local 
financial institutions; and 

(vii) the loan proceeds need not be disbursed to 
the Participant by the Trustee prior to the expiration of 
90 days from the date of receipt by the Plan 
Administrator of the Participant's loan application. 

All loans under the Plan shall be made strictly in accordance 
with the provisions of this Section and any additional rules 
which may be set forth by the Plan Administrator. Loans 
shall be available to all Participants on a reasonably equit
able basis in a uniform and nondiscriminatory manner, 
although the Plan Administrator may make distinctions on 
the basis of credit-worthiness and such other factors as the 
Plan Administrator deems relevant in protecting the 
interests of other Participants in the Fund. 
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Section is amended in its entirety to read as 

Section "Year of Service", subject to the 
provisions below, and to the break in service rules in 
Article , means each plan year in which an individual is 
credited with 1,000 or more hours of service with the 
Employer. Provided, however, solely for purposes of deter
mining an individual's eligibility to participate in the Plan 
under Article and his continued participation under the 
break in service rules of Article , an individual shall be 
deemed to have completed (1) one year of service on the one 
year anniversary date of the day on which he first per
formed an hour of service with the Employer, if, and only if, 
he has been credited with 1,000 or more hours of service 
with the Employer during such one year period, and (2) one 
year of service for each plan year commencing after the day 
on whicn he first performed an hour of service during which 
he is credited with 1,000 or more hours of service. 
Provided, further, however, that an individual's years of 
service also shall include plan years, measured on a 1,000 
hours of service per plan year basis, during which such 
individual: 

(i) was employed by the Employer in a category 
of employees excluded from the Plan; 

(ii) was employed by an employer which is a 
member of a controlled group of corporations [as 
defined in Code Section 1563(a) without regard to 
Subsections (a)(4) and (e)(3)(C)] including the Employer, 
by an employer which is a trade or business under 
common control [as defined in Code Section 414(b) or 
(c)] with the Employer, or by an employer which is an 
affiliated service group [as defined in Code Section 
414(m) (2)] including the Employer; 

(iii) was a leased employee [as defined in Code 
Section 414(n)(2)] who performed services for the 
Employer, to the extent provided by Code Section 
414(n) and the regulations thereunder; 
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(iv} the loan shall be for a prescribed term of no 
longer than five years, unless the loan proceeds are to 
be applied to acquire, construct, reconstruct, or sub- r 
stantially rehabilitate a dwelling unit which, within a 
reasonable time, is to be used by the Participant (or by 
a brother or sister, by whole or half blood, spouse, 
ancestor, or lineal descendant of the Participant) as a 
principal residence, in which case the loan shall be for a 
term no longer than the term available on loans of a 
similar character from local financial institutions; 

(v) the loan shall provide for specific terms of 
repayment, such as monthly, quarterly, or annual 
installments of principal and interest, or some combina
tion thereof, which terms the Plan Administrator may 
request the Employer to implement by appropriate 
withholding from the Participant's regular salary or 
wages; 

(vi) the loan shall be secured, notwithstanding 
any other provision of the Plan to the contrary, by a 
pledge of the nonforfeitable portion of the Participant's 
accrued benefit as of the date of the loan (although 
there shall be no execution against such security, in the 
event of default, until the Participant's termination of 
employment), and if the Trustee otherwise determines 
to be appropriate, also shall be secured by other colla
teral comparable to that customarily required by local 
financial institutions; and 

(vii) the loan proceeds need not be disbursed to 
the Participant by the Trustee prior to the expiration of 
90 days from the date of receipt by the Plan 
Administrator of the Participant's loan application. 

All loans under the Plan shall be made strictly in accordance 
with the provisions of this Section and any additional rules 
which may be set forth by the Plan Administrator. Loans 
shall be available to all Participants on a reasonably equit
able basis in a uniform and nondiscriminatory manner, 
although the Plan Administrator may make distinctions on 
the basis of credit-worthiness and such other factors as the 
Plan Administrator deems relevant in protecting the 
interests of other Participants in the Fund. 
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Section is amended in its entirety to read as 

Section "Year of Service", subject to the 
provisions below, and to the break in service rules in 
Article , means each plan year in which an individual is 
credited with 1,000 or more hours of service with the 
Employer. Provided, however, solelyfor purposes of deter
mining an individual's eligibility to participate in the Plan 
under Article and his continued participation under the 
break in servicerules of Article , an individual shall be 
deemed to have completed (1) one year of service on the one 
year anniversary date of the day on which he first per
formed an hour of service with the Employer, if, and only if, 
he has been credited with 1,000 or more hours of service 
with the Employer during such one year period, and (2) one 
year of service for each plan year commencing after the day 
on whicn he first performed an hour of service during which 
he is credited with 1,000 or more hours of service. 
Provided, further, however, that an individual's years of 
service also shall include plan years, measured on a 1,000 
hours of service per plan year basis, during which such 
individual: 

(i) was employed by the Employer in a category 
of employees excluded from the Plan; 

(ii) was employed by an employer which is a 
member of a controlled group of corporations [as 
defined in Code Section 1563(a) without regard to 
Subsections (a)(4) and (e)(3)(C)] including the Employer, 
by an employer which is a trade or business under 
common control [as defined in Code Section 414(b) or 
(c)] with the Employer, or by an employer which is an 
affiliated service group [as defined in Code Section 
414(m) (2)] including the Employer; 

(iii) was a leased employee [as defined in Code 
Section 414(n)(2)] who performed services for the 
Employer, to the extent provided by Code Section 
414(n) and the regulations thereunder; 
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(iv) was employed by a predecessor employer of 
the Employer, the plan of which predecessor is the Plan 
maintained by the Employer; and 

(v) was employed by a predecessor employer of 
the Employer, even though the Plan is not the plan 
maintained by the predecessor employer, but only if 
service with such predecessor employer is required to 
be included in the individual's years of service by regu
lations under Code Section 414(a)(2). 

6. Each part of this Amendment is effective on and 
after the date indicated below: 

Part 

1 
2 
3 
4 
5 

Effective Date 

January 1, 1984 
January 1, 1983 
January 1, 1984 
August 14, 1982 
January 1, 1983 

IN WITNESS WHEREOF, Compliance Conscious 
Company has caused this Amendment to be executed 
on 1984. 

Witness 

Witness 

COMPLIANCE CONSCIOUS 
COMPANY 

By: 
~--~~~~~~--I.M. Current, President 
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DETERMINATION OF INCOME-PRODUCING PROPERTY 

IRC § 212 treatment depends on the intent and purpose of 
the taxpayer in light of all facts and circumstances and such 
treatment will be prorated if necessary within the tax 
year. When computing Michigan income tax liability, mort
gage interest and property taxes are not deductible. 

FACTS: Petitioners, now residing in California, vacated 
their family residence in June 1982 and immediately offered 
it for sale or rent until January 1983. Petitoners' efforts 
were unsuccessful and their interest in the property was 
foreclosed in December 1982. 

Petitioners claimed the property as rental property on their 
1982 MI-1040 listing zero income and $21,487 in deduc
tions. The deductions consisted of mortgage interest, 
depreciation, property taxes and other maintenance 
expenses for the year. In addition, Petitioner claimed a 
$576 property tax credit. Respondent disallowed the 
expense and depreciation deductions, as well as the property 
tax credit, claiming that Petitioner did not satisfy the 
respective requirements. 

HELD: The Tribunal first determined that Petitioner quali
fied for IRC § 212 treatment. Citing Lowry v .!:!.§, 384 F 
Supp 257 (1974), the Tribunal concluded that a determina
tion of whether residential property qualifies as income 
producing property depends on the intent and purpose of the 
taxpayer in light of all facts and circumstances. Applying 
this standard to the facts presented, Petitioner has 
supported his claim for IRC § 212 treatment. The Tribunal 
agreed with the Respondent's arguments concerning 
Michigan income tax liability and property tax credit. The 
State of Michigan has not provided for mortgage interest 
and property tax deductions in determining income tax 
liability and Petitioner presented no evidence to conclude 
otherwise. 
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Respondent was correct in disallowing the property tax 
credit. Petitioner must prorate his deductions to reflect the 
time actually spent in the vacated family residence. This is 
necessary for both IRC § 212 deductions and for Michigan 
property tax credit. After prorating the deductions, and 
applying the requisite formula, Petitioner does not qualify 
for the credit. 

•z ............... 4.6 ..... ....... 
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JURISDICTION-MICIDGAN TAX TRIBUNAL 

The Michigan Tax Tribunal has exclusive and original juris
diction to review final decisions or determinations 
concerning assessments or eguilization under the property 
tax laws. 

Sessa v State Tax Commission, 134 Mich App 767; 351 NW2d 
863 (1984). 

FACTS: Plaintiffs in their individual capacities and on 
behalf of all property taxpayers in Macomb County brought 
an action against the State Tax Commission and the 
Macomb County Board of Equalization. Plaintiffs 
challenged the legality of Defendants' method for the equal
ization of 1982 property tax assessments and sought to 
compel the adoption of the method proposed by Plaintiffs. 
The trial court granted Defendants' motion for accelerated 
judgment concluding that all of Plaintiffs' claims were 
either within the exclusive jurisdiction of the Michigan Tax 
Tribunal or were claims which Plaintiffs lacked standing to 
assert. Plaintiffs appealed. 

HELD: Affirmed. Disputes over property tax assessments, 
including the effect thereon of the equalization process, fall 
within the exclusive and original jurisdiction of the Michigan 
Tax Tribunal. The fact that Plaintiffs entitled the action a 
"class action" did not divest the Tribunal of its exclusive 
jurisdiction. The Court of Appeals also rejected Plaintiffs' 
claim that the circuit court had jurisdiction to hear the case 
on the grounds that the Tax Tribunal was not empowered to 
decide the constitutional questions presented. While the 
Tribunal did not have jurisdiction to undertake the determi
nation of constitutional questions nor did it possess the 
power to hold statutes unconstitutional, it is authorized to 
resolve assertions, couched in constitutional terms, that an 
assessment was arbitrary and without foundation. Resolu
tion of Plaintiffs' claim requires not a determination of 
constitutional issues, but rather a factual determination as 
to the validity of Defendants' method. This question is 
particularly within the expertise of the Tax Tribunal. 
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JURISDICTION-PROPER COURT 

Although the Tax Tribunal has exclusive jurisdiction to 
review decisions involving assessments, allocation, equaliza
tion, or a refund under the property tax laws, the circuit 
court retains jurisdiction over questions regarding the 
validity of excise taxes. 

Market Place v Ann Arbor, 134 Mich App 567; 351 NW2d 607 
(1984). 

FACTS: Plaintiff challenged the City of Ann Arbor's 
authority to impose a transient trader or new business 
license fee upon its newly opened delicatessen. The ordi
nance required all new businesses in the city, as a pre
condition to engaging in business activities, to pay a license 
fee which was measured primarily by the value of personal 
business property. The trial court granted summary judg
ment for Defendant concluding that the new business license 
fee was a valid exercise of Defendant's municipal power to 
tax. The trial court found that the city's power to impose 
the fee was derived from the city chart-er, which authorized 
the imposition of property taxes, and from a "holdover" 
power under authority existing prior to the city's adoption of 
its home rule charter. 

On Plaintiff's motion for reconsideration, the trial court set 
aside the summary judgment on the ground that it had erred 
in finding Defendant to be a fourth class city for purposes of 
the Fourth Class Cities Act, MCL 91.1, MSA 5.1740, which 
would have given Defendant the authority to tax transient 
traders. Without such authority existing prior to the city's 
adoption of its home rule charter, the city could not retain 
any such authority. Defendant's motion for reconsideration 
of the order setting aside the summary judgment was 
denied. Defendant filed for accelerated judgment con
tending that the trial court implicitly found the license fee 
to be a property tax. Def endent further argued that since 
Plaintiff sought a refund of the tax, the Tax Tribunal, not 
the Circuit Court, had exclusive jurisdiction over the 
claim. Plaintiff claimed that the fee was an excise tax, not 
a property tax, and therefore not within the authority 
granted under the city charter. As such, the court should 

48 



MICHIGAN TAX LAW jOURNAL 

hold the tax void. The trial court granted the city's motion 
for accelerated judgment and denied Plaintiff's motion for 
rehearing. Both parties appealed. 

HELD: Reversed and remanded. The Court of Appeals held 
that the trial court erred in finding the new business license 
fee to be a property tax rather than an excise tax. Although 
the license fee is predominantly measured by the value of 
personal business property, the nature of the tax is that of a 
revenue raising excise or privilege tax. The court found 
that the city charter specifically limited the power of the 
city to the imposition of property taxes. It also rejected 
Defendant's claim that the city retained authority to impose 
excise taxes pursuant to the Home Rule Cities Act, MCL 
117 .2, MSA 5.2072, concluding that the limitation in the 
charter specifically deprived the city of any prior power 
that might have existed to enact such an ordinance. Thus, 
the trial court committed error in granting the Defendant's 
motion for accelerated judgment. The Tax Tribunal does 
have exclusive jurisdiction over questions of assessments, 
valuation, rates, allocation, equalization, or refunds under 
the property tax laws. The Circuit Courts retain jurisdic
tion to determine questions regarding the validity of excise 
taxes. 
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PERSONAL PROPERTY TAX - NOT FOR PROFIT 
ORGANIZATIONS 

Nomads, Inc. v Cit of Romulus and Wa ne 
Docket No. 53508. Decided May 31, 1984 • 

MTT 

FACTS: Petitioner is a travel club organized and chartered 
in Michigan as a non-profit organization. The club provides 
travel arrangements to members at reduced rates. A recent 
sale of equipment has provided a cash surplus. Petitioner 
leases tax-€xempt land and improvements at Metro Airport 
frOJll the Wayne County Road Commission. For tax years 
1980, 1981 and 1982, Respondent placed the property on the 
tax rolls and assessed Petitioner accordingly. Respondent 
maintains that Petitioner is a business for profit and 
assessed a tax excise for the use of the property under 
MCLA 211.181; MSA 7.7(5). 

HELD: The Tax Tribunal ruled that it has no jurisdiction to 
hear Petitioner's argument concerning tax years 1980 and 
1982. TTA 35(2) requires a timely appeal to be filed no 
later than June 30 of the tax year involved. Petitioner's 
failure to meet such a deadline prevents the Tribunal from 
taking jurisdiction over the assessments. The validity of the 
1981 assessment depends on the interpretation of the term 
"business for profit" as used in MCLA 211.181; MSA 7. 7(5). 
The issue was one of first impression and the Tribunal 
reasoned that the intent and purpose of the legislature in 
enacting the statute should prevail. In Rockwell Co. v 
Romulus Twp., 365 Mich 632 (1962), the Supreme Court 
concluded that the legislative purpose was to treat the user 
of tax-€xempt property as if the property was in fact sub
ject to tax. The statute was an attempt to ensure that a 
person subject to ad valorem taxation could not lease 
property from someone who was exempt from such a tax. 
Considering this purpose, the term ''business for profit" and 
the statute itself should receive broad construction. 
Petitioner operates much the same as commercial providers 
of similiar services and appears to be competing with such 
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commercial providers. Although Petitioner does not make a 
profit per se, all savings directly benefit its members. In 
effect then, Petitioner is conducting a ''business for profit" 
within the meaning of MCLA 211.181; MSA 7. 7(5) and there
fore is subject to an excise or use tax rather than an ad 
valorem tax on the property at issue. 

51 



MICHIGAN TAX LAW jOURNAL 

PROPERTY TAX - BILL OF COSTS TEN DAY LIMIT 
INAPPLICABLE 

In situations where extra time is needed to determine a 
disputed bill of costs, the Michigan Tax Tribunal's ten day 
time limit for filing such bills will be suspended. 

Harrison Charter Township v Macomb County Board of 
Commissioners, 131 Mich App 451; 354 NW2d 714 (1984). 

FACTS: Petitioner Harrison Charter Township filed a 
petition for review with the Michigan Tax Tribunal challeng
ing the equilization report of the Macomb County Board of 
Commissioners. The Tax Tribunal affirmed the Board's 
findings and permitted the respondent Board to file a bill of 
costs. The Tribunal then ordered Petitioner to pay $126,177 
to the Board. Petitioner appealed, claiming that the Board's 
bill of costs was not timely filed under the Tax Tribunal's 
rule that such bills be filed within ten days following their 
decision. 

HELD: Affirmed. There was no error in the Tribunal's 
decision to award costs to the Board even though the Board's 
bill of costs was not filed within the ten day time limit. The 
Tribunal's ten day time limit rule is inapplicable in situa
tions where extra time is needed to determine the actual 
amount of a disputed bill of costs. 
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PROPERTY TAX - REVIEW OF ASSESSMENT 

The Michi an Tax Tribunal has 'urisdiction under MCLA 
211.53a; MSA 7.97 1 , to review clerical errors or questions 
of mutual mistake of fact between the assessing officer and 
the taxpayer; assessor's use of noncomparable property does 
not constitute clerical error or mutual mistake of fact. 

Smith v South Branch Township, MTT Docket No. 61688, 
(Decided June 6, 1984). 

FACTS: The Petitioner purchased a number of lots with the 
expectation that electrical service could be provided to 
them. The installation of electricity was found to be 
economically impractical and Petitioner later sold the lots. 
Petitioner claims that tax assessments on the property were 
excessive because the assessor used other lots that had 
electricity as a comparison to determine the value of Peti
tioner's lots. Petitioner had never informed the assessor 
that his lots did not have electricity. 

HELD: The Tax Tribunal lacks jurisdiction to consider 
Petitioner's appeal under MCLA 211.53a; MSA 7 .97(1). To 
qualify for an appeal under the aforementioned statute, 
Petitioner must show the presence of either a mutual 
mistake of fact or clerical error. A mutual mistake of fact 
exists when there is a misunderstanding between the tax
payer and the assessor as to a relevant fact. Clerical error 
refers to a mathematical error or an application of an 
improper tax rate. The assessor's use of noncomparable 
property in determining Petitioner's assessments estabished 
neither a clerical error nor a mutual mistake of fact 
because there was no error in the computation of Peti
tioner's tax and no misunderstanding existed between the 
assessor and Petitioner. 
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SALES TAX - CARRY CHARGES 

Carrying Charges provided for in purchase option agree
ments are considered a part of gross proceeds from the sale 
and are subject to Michigan sales tax. 

Earle Equipment Company v Michigan Department of 
Treasury, 136 Mich App 536; _ NW2d _ (1984). 

FACTS: Petitioner is a Michigan Corporation engaged in 
selling, renting, and servicing construction equipment. 
Petitioner frequently enters into lease agreements providing 
lessees an option to purchase the leased equipment for its 
original retail sales price, minus the sum of all rental pay
ments. The agreements also provide for the payment of a 
carrying charge equivalent to simple interest on the original 
price of the equipment. Completion of the option agree
ment requires full payment of the outstanding sales price 
balance plus the carrying charge. The Tax Tribunal granted 
Respondent's Motion for Summary Judgment upholding the 
assessment of sales tax on an amount equal to the carrying 
charge. Petitioner, relying on MCL 205.52; MSA 7.522, 
argues that carrying charges are not proceeds from the sale 
but rather result from a non-sale transaction and are 
exempt from tax by statute. 

HELD: Affirmed. The Tax Tribunal correctly stated that 
the carrying charges do not result from a separate non-sale 
transaction, but rather are a part of gross proceeds and 
result from a sales transaction thus subject to Michigan 
sales tax. This was not a situation analogous to the transac
tion in Sims v Firestone Tire & Rubber Co, 397 Mich 469; 
245 NW2d 14 (1976). In Sims, Firestone sold tires and 
offered rotating and balancing as a service. The case at 
hand portrays the carrying charge as a condition of sale and 
the court could find no task or function performed by Peti
tioner that can logically or practically be separated from 
the retail sale. 

Gross proceeds, pursuant to MCL 205.51(g); MSA 7 .52l(g), 
are defined as " ... such amounts received in money, credits, 
subsidies, property or other money's worth in consideration 
of sales at retail ... " The balance due and the carrying 
charge constitute the consideration offered by the leasee to 
purchase the equipment. 
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SALES TAX- RELIGIOUS ORGANIZATION "SALE" 

The distribution of flowers or other personal tangible 
.E!operty to solicit contributions by a religious organization 
does not constitute a "sale" within the meanin of the 
Michinan Retail Sales Tax Act. MCLA 205.51 b; MSA 
7.521 1)(b). . 

Holy Spirit Association For The Unification of World 
Christianity v Michigan Department of Treasury, 131 Mich 
App 743; 347 NW2d 707 (1984). 

FACTS: Petitioner, Unification Church, founded by 
Reverend Sun Myung Moon, appealed a decision of the State 
Board of Tax Appeals which affirmed a retail sales tax 
assessment against them. Petitioner argued that it did not 
engage in any sales but was making gifts of items which it 
distributed. Petitioner presented witnesses who testified 
that the Church did not sell anything to the public. Peti
tioner also presented documents which spelled out the 
Church's policy of prohibiting the sale of articles to solicit 
contributions. Finally, Petitioner explained its methods of 
soliciting contributions. Respondent presented one witness, 
an ex-member of Petitioner's Church, who testified that he 
sold items such as flowers and candy for Petitioner. 

HELD: Reversed. The State Board of Tax Appeals erred in 
assessing Petitioner for back sales tax. Petitioner met its 
burden of production of evidence by presenting testimony of 
two of its members concerning their methods of soliciting 
contributions. 

Also, Petitioner met its burden of persuasion 9Y presenting 
other evidence that established the Church's policy on 
contributions. The key statutory element, that the property 
be transferred for consideration, is absent. In some cases, 
the gift of candy or flowers is not accompanied by a dona
tion. Defendant's proofs do not rise to the level of ''substan
tial evidence" and thus the Tax Board's opinion cannot be 
upheld. 




