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article in the 1982-83 Tax Council Essay Contest by Thomas M. 
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a Mystery'" and John F. Kolling whose article "Solving the 
Problem Preferences - The New Alternative Minimum Tax" shared 
second place. All of those law students who submitted articles 
to this competition should be commended for their efforts and 
our judges acknowledge 'that it was not an easy task to pick ' 
three winners out of all of the essays which were submitted 
in this competition. 

Announcements are now being circulated among the 
state's law schools relative to the 1983-84 Essay Contest 
competition. We urge those law students who are interested 
in participating in this year's contest to obtain a copy of 
the rules and begin now to work on what could be your prize 
winning essay in this year's contest. 

The Tax Council's new membership assumed office in 
September and copies of the regular and annual Tax Council 
meeting minutes are included in this edition. These minutes 
should provide our readers with a detailed summary of ongoing 
Council activities in which you may have particular interest. 

We invite all of the Tax Council members to continue 
their comments, observations, criticisms and suggestions for 
topics to the Journal staff, c/o The University of Detroit 
School of Law, 651 East Jefferson Avenue, Detroit, Michigan 48226. 
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TAXATION SECTION 

REPORT OF Nm1INATING COMMITTEE 

The Nominating Committee of the Taxation Section of 

the State Bar of Michigan, consisting of Allan J. Claypool, 

Chairman, John W. McNeil and Louis W. Kasischke, submits the 

following report to the 48th Annual Meeting of the Taxation 

Section, State Bar of Michigan: 

A. Th€ Nominating Committee nominates the following 

officers of the Council of the Taxation Section for the 1983-

84 year: 

Chairperson Eugene A. Gargaro, Jr. 

Vice Chairperson Andrew M. Savel 

Secretary-Treasurer Peter S. Sheldon 

B. The terms of the following members of the Council 

expire as of September, 1983: 

Edward B. Goodrich 

Peter S. Sheldon 

Susan Westerman 

C. The Nominating Committee nominates the following 

persons to membership on the Council of the Taxation Section 

with terms expiring in September, 1986: 

Stephen I. Jurmu 

Michael L. Stefani 

James c. Bruinsma 



Stephen I. Jurmu is the partner responsible for 

the Employee Benefits Division of the Lansing law firm of 

Foster, Swift, Collins & Coey, P.C. He has written tax 

articles on employee benefits subjects for the Michigan Bar 

Journal. He has served for the past two years as Chairperson 

of the Employee Benefits Committee of the Taxation Section 

of the Michigan Bar Association. During his tenure as 

Chairperson, the Committee has grown in size and status, 

sponsoring several excellent seminar programs. Steve has 

also served on employee benefits committees of the ABA 

taxation and labor sections. He has been a speaker on 

employee benefits matters for various professional groups. 

He is a University of Michigan '75 graduate. 

Michael L. Stefani is a tax partner in the Troy 

law firm of Frank & Stefani. He has served as a speaker 

for ICLE programs and he has written tax articles for the 

Michigan Bar Journal (Debt-equity regulations, employee 

benefits and professional corporation topics). He has 

served as Chairperson of the Continuing Legal Education 

Committee of the Oakland County Bar Association and his 

efforts were largely responsible for revitalizing their 

CLE program. He is a University of Michigan '69 graduate. 
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James C. Bruinsma is a partner in the Grand Rapids 

law firm of Miller, Johnson, Snell & Cummiskey. He has been 

an active member of the Employee Benefits Committee of the 

Taxation Section of the Michigan State Bar. He has written 

tax articles respecting employee benefits for Taxation for 

Lawyers and for Taxation for Accountants. He has spoken to 

professional groups on tax (employee benefits) subjects. He 

has also been active in County Bar Association activities. 

The Committee regrets that there are only three 

new positions to fill because we acknowledge the existence 

of numerous qualified candidates. We strongly urge next 

year's nominating committee to seriously consider or reconsider, 

as the case may be, all qualified candidates. 

Respectfully submitted, 



CHAIRPER$01'4 
LAWRENC£JI.VAHTIL 
~GITY .... I!O'•a• ... ••OC:O 
Oll-·oa:~ 

VICE.CHAIRJOERSON 

1\~;;::;:~JR. 
SECRETARY· TREASURER 
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TAXATION SECTION 
MICHIGAN 

September 27, 1983 

TAXATION SECTION COUNCIL MEETING 

September 28, 1983 

8:00 a.m. 

Cobo Hall, Detroit, Michigan 

AGENDA 

Minutes of May 12, 1983 meeting 

Treasurer's Report 

Committee Reports: 

l. Eighth Annual Federal and 
Institute -- Donald M. Lansky 

Michigan Tax 

2. Annual Taxation Section Meeting -- Stephen R. 

3. 

4. 

Kretschman 

Michigan Taxation Essay Contest -- Susan S. 
Westerman 

Michigan Tax Law Journal -- Eugene A. Gargaro, 
Jr. 

5. Michigan Tax Legislation -- Peter S. Sheldon 

6. Employee Benefits Committee 
Claypool for Stephen I. Jurmu 

1. Inheritance Tax-- Andrew M. Savel 

Allan J. 

8. Single Business Tax --Samuel J. McKim, III 

9. Tax Court Luncheon -- William Sikkenga 

10. State of the Law: Annual Bar Meeting -- Donald 
M. Lansky 
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Agenda 
September 28, 1983 Council Meeting 
Page Two 

D. 

E. 

11. Publication of Michigan Tax Tribunal decisions 
Eugene A. Gargaro, Jr. 

Project Reports: 

1. Tax Court Pro Se Program -- Edward B. Goodrich 

2. Survey of Section Membership 
Claypool 

Allan J. 

3. Michigan Tax Law and Regulation Review 
Samuel J. McKim, III and Peter s. Sheldon 

4. Federal Tax Legislation and Regulation Review 
--Allan J. Claypool 

5. Representative Assembly action: Composition of 
Michigan Tax Tribunal -- Edward B. Goodrich 

6. Tax Tribunal Judge candidate review -- Sanford 
A. Klein 

1. 50th Anniversary of State Bar of Michigan -
Andrew Savel 

8. Proposal to establish merit scholarship for 
editorial work on Michigan Tax Law Journal -
Eugene A. Gargaro, Jr. 

Bar Liaison Reports: 

1. CPA's: 

a. Federal Tax Committee 
Kretschman 

Stephen R. 

b. State and Local Tax Committee -- Andrew 
M. Savel 

2. State Bar Sections: 

a. Administrative Law -- Peter s. Sheldon 

b. Corporation/Finance/Business 
Richard Abbott 

Law 

c. Real Property -- Donald M. Lansky 
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MINUTES OF REGULAR MEETING OF 
COUNCIL OF TAXATION SECTION 

OF STATE BAR OF MICHIGAN 

The Council of Taxation Section met at Cobo Hall, Detroit, Michigan, 
September 28, 1983 at 8:00 A.M. 

C. Richard Abbott 
Allan J. Claypool 
Edward B. Goodrich 
Sanford A. Klein 
Donald M. Lansky 
Eugene A. Gargaro, Jr. 

Stephen R. Kretschman 

Barbara Goulding 

COUNCIL MEMBERS PRESENT 

COUNCIL MEMBERS ABSENT 

NON-MEMBERS PRESENT 

MINUTES 

Samuel J. McKim, III 
Andrew M. Savel 
Peter s. Sheldon 
William J. Sikkenga 
Lawrence R. Van Til 

Susan Westerman 

Reading of the minutes of the May 12, 1983 regular meeting was waived. 
Copies of the minutes were circulated to the Council members present. 

TREASURER'S REPORT 

Mr. Savel reported a beginning balance, as of 5/1/83, of $19,244.42, 
receipts of $1,144.08, disbursements of $10,983.15 and a balance, as of 
8/31/83 of $9,405.35. 

COMMITTEE REPORTS 

Eighth Annual Tax Institute 

Mr. Lansky reported a registration of 80 lawyers for the Institute 
to be held October 13-14. 

Tax Court Luncheon 

Mr. Sikkenga reported that the next tax court luncheon in honor of 
J. Charles Clapp would be held at the University Club on October 18, 1983. 
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Tax Court Pro Se Program 

Mr. Goodrich presented his final report on the ProSe program in 
other states with the recommendation that Michigan refrain from such a 
program at this time. The recommendation was accepted unanimously. 

Employee Benefits Program 

Mr. Claypool noted the joint session and liaison meeting being 
sponsored this afternoon in conjunction with the Annual Convention. 

Michigan Tax Legislation 

cases: 
Mr. Sheldon and Mr. McKim reported on the following legislation and 

HB 4238, sales/use tax exemption; no action taken or scheduled by 
the Legislature. 

SB 274, franchise tax re royalties; no action 
HB 4348/4349 re settlement of small claims .by arbitration; no 

support by Administrative Law Section since agreement not 
binding and adds another layer of legal remedies. 

A recent SBT appeal by General Motors was denied because of late 
filing (first class ma~l vs. certified mail issue). 

A SBT amendment will be introduced clarifying the addback of royalties 
as it.applies to landowners. 

Representative Assembly 

Mr •. Goodrich reported attendance re a hearing regarding representation 
of taxpayers by non-attorneys. The Administrative Law section opposed any 
such representation. 

Tax Law Journal 

Mr. Gargaro reported that a future issue would contain the winning 
essay in this year's Essay Contest. 

Bar Liaison Report 

Barbara Goulding reported on last week's meeting in Lansing of the 
MACPA State-Local Tax Committee with state administrators. She also referred 
to the recent Terco case dealing with the imposition of use tax on the pur
chase of a computer equipment company. 

Next Meeting 

The next regular Council meeting was scheduled for Thursday, October 13, 
9:00A.M. at the Michigan Inn. 
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OUR TROUBLED TAX POLICY AND THE FLAT TAX 
AS A PROPER PATH TO REFORM* 

Thomas M. Hibler 

I. 

AN OVERVIEW: THE STATE OF OUR CURRENT FEDERAL 
INCOME TAX SYSTEM 

The ideal tax is one that is neither seen nor felt, only paid! I 

Taxes truly are strange phenomena. Seldom are laws with such 
widely beneficial effects on society so reluctantly complied with. Indeed, 
though taxpayers are generally pleased to accept benefits made available 
to them by their governments, they are usually displeased with the 
amount of their contributions required to fund the government treasuries. 
Throughout United States history there have been numerous instances of 
taxpayer unrest, from the "Boston Tea Party" to the passage of Proposi
tion 13. Unpopular as they often are, however, taxes are necessary evils. 

I 
~ 

They provide most of the revenue enabling municipal, state, and federal ~ 
governments to function and provide services the American public 
requires. 

Recently there appears to be a large groundswell of support for tax 
reform. As an illustration, a 1957 Gallup poll disclosed that 61 percent of 
the U.S. populace felt tli,e amount of tax they paid was excessive. By 1976, 
this percentage had risen to 72 percent.2/ Similarly, a Harris survey sug
gested that the proportion of U.S. citizens who felt they had reached the 
"breaking point" with respect to the amount of taxes they paid rose from 
54 percent in 1969 to 66 percent in 1978. Other Harris surveys indicated 
that in 1977, 70 percent of the American citizenry characterized the tax 
system as "unreasonable", and in 1978, 71 percent denied they were re
ceiving "good value" for taxes paid. A 1978 NBC News poll reported 42 
percent of the Americans agreed taxes are now so high people should 
refuse to pay them until taxes and spending are cut. 3 

Of course, the total tax burden the American public bears is com
prised of a number of taxes. In an effort to learn of taxpayers' perceptions 
of the various components of the tax burden, a 1978 CBS News poll asked; 
the public to rate the various taxes they pay. The result disclosed 24 per-
cent viewed the social security tax as "most fair", followed by sales tax •, 
(19 percent) and state income tax (17 percent). Only 13 percent reported " 

*Additional exhibits, a bibliography, and an appendix are available from the 
Editorial Staff. Requests for such materials should be accompanied with $15.00 to 
defray the costs of reproduction and postage. 
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the federal income tax as most fair. Further, when asked to name the 
"least fair" tax, Americans consistently chose the property and federal 
income taxes. 4 The federal income tax is particularly unpopular among 
those who feel the return on their tax dollars is low. Between 1968 and 
1978, the proportion of Americans who felt the federal government 
"wasted a lot" of tax revenue rose from 47 percent to 78 percent.5It is not 
surprising that taxpayers are manifesting their unhappiness with the per
ceived unfairness and wastefulness of the federal income tax by avoiding 
tax payments. The staff of the Joint Committee on Taxation reported 
"studies show that voluntary compliance with the tax laws declines rapidly 
to the extent people believe that tax system to be inequitable." 6Theinter
nal Revenue Service reported the "compliance tax gap has tripl5!d in eight 
years, from $29 billion in 1973 to $76 billion in 1981."1Uncollected tax 
revenues are expected to grow to $120 billion by 1985, according totes
timony by Roscoe L. Egger, Jr., Internal Revenue Commissioner. before 
the House Ways and Means Committee. 8 Though displeasure with the 
current tax system is a major factor in noncompliance, there obviously are 
other reasons for taxpayers' failure to pay taxes. Whatever the causes, 
Senator Robert Dole, R-Kansas, and others have introduced legislation to 
increase taxpayers' compliance by enacting stiffer withholding and non
compliance penalties. Yet they admit such measures are not effective 
long-term solutions. The pervasive discontent with the federal income tax 
system demonstrates radical change is in order. 

The Economic Recovery Tax Act (ERTA), enacted August 13, 
1981, provided some relief. Among other things, ERTA generally de
creased tax rates and increased tax benefits for investment in capital 
items. However, the principal motivation behind tile Act was to provide 
economic stimulus for the troubled economy. Improvements in the tax 
system in the manner of equitable reform are strictly ancillary. It is some
what difficult at this early stage in ERTA's legislative life to assess its over
all effectiveness. However, many tax authorities characterize it as merely 
a "band-aid" approach to solving our tax ills, with no long-term promise 
of improvement. It appears a satisfactory solution requires a much broader 
overhaul of the present law than that which ERTA provides. 

Designing an effective income tax policy is not an easy task. Many 
theoretical models and analyses have been utilized in attempts to derive 
workable tax systems. Exhibit 1 illustrates a simplified example. Before a 
suitable remedy for our troubled tax policy can be formed, the major prob
lems with our current system must be specified. There are at least three 
basic but critical criticisms of the present tax law. First, it is much too 
complex. Persons other than tax practitioners have great difficulty inter
preting the thousands of pages of the Internal Revenue Code and Treasury 
Regulations, as well as numerous court cases, Treasury decisions, 
revenue rulings and private letter rulings. It is estimated 40 percent of all 
taxpayers pay for professional assistance with their returns. It is also es
timated $60 billion is spent each year by taxpayers attempting to comply 
with the tax law in the most advantageous manner. A great deal of inge
nuity and entrepreneurial talent is devoted to tax interpretation and 
minimization that could be better spent in other economic pursuits. 9 At 
the same time, the Treasury Department and Revenue Service must 
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maintain large staffs to administer the law and ensure taxpayers apply the 
rules correctly. According to Gregg Esenwein, an economic analyst in the 
Economics Division of the Congressional Research Service, most of'the 
complexity of the current income tax system results from Congress's 
desire to promote specific social goals to please the broad constituencies. 
The income tax has become as much a tool for social welfare as for raising 
revenue. TO 

ERTA has not been effective in simplifying the tax law. In fact, it 
has been characterized as actually complicating the system by improving 
benefits for capital investment, such as accelerated depreciation, invest
ment tax credit, and research and experimental credit, because many tax
payers have become aware of these additional tax incentives and seek pro
fessional assistance to provide effective tax planning. 

The second major criticism of the current system is its tendency to 
erode economic incentives. Its progressive basis provides a disincentive 
for economic expansion and growth of taxable income as taxpayers move 
up the graduated rate scale. Taxpayers become concerned that their efforts 
to earn additional income will be effectively punished by steadily higher 
marginal tax rates.TT Taxes should interfere as little as possible with the in
centive to engage in economic activity. ERTA provided a partial remedy 
by enacting an across-the-board decrease in tax rates. Particularly signifi
cant was the decline in the maximum marginal rate of individuals' tax 
from 70 percent to 50 percent of taxable income. These maximum-rate 
taxpayers are inclined to invest their excess funds in capital growth 
sectors, which spurs the economy, as long as the disincentives for such in
vestments are not unduly burdensome. This decrease in their marginal 
tax rate is likely to prompt a shift of some of their time and resources from 
leisure activities to productive activities. Nevertheless, a progressive tax 
system by nature creates an economic disincentive to the wealthy because 
an added dollar of taxable income means less in spending power to them 
than to the economically disadvantaged, who are taxed at a much lower 
rate. Accordingly, as an individual's productivity and associated wealth 
grow, the progressive tax system will diminish his productivity and in
fluence him to spend increasing amounts oftime and resources in leisure 
activities. 

Aside from the progressive tax system's influence on taxpayers' de
cisions to produce or pursue leisure activities, the current system also dis
torts the timing and methods by which taxpayers produce. For example, 
investors time the realization of gains to coincide with periods when they 
are in low marginal tax brackets. Also, taxpayers are likely to invest" in 
instruments which are accorded preferential tax treatment. Both of these 
influences distort the most efficient method of allocating resources.12 

The third major criticism of the current system is that it is widely 
perceived as unfair. The system employs a subjective concept called verti
cal equity, which manifests that taxpayers with greater ability to pay tax 
should pay proportionately greater amounts. The low and middle-income 
taxpayers argue that the myriad of exemptions, deductions, credits and in
vestment incentives are merely loopholes which they cannot utilize and 
which benefit only the wealthy, subjecting the lower income taxpayers to 
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rates of tax inconsistent with the progressive rate structure. These taxpay
ers contend the vertical equity concept thus becomes distorted in actual 
practice. They also decry ERTA for increasing loopholes and contributing 
to a greater bias in favor of wealthy individuals. 

Conversely, wealthy taxpayers argue that their bearing a proportion
ately higher percentage of tax because "they can afford it" is ill-conceived 
and inequitable. They contend a taxpayer's income is a product of his own 
labor and the resources to which he is entitled. They feel the government 
should have very little to do with equalizing individuals' after-tax disposa
ble income. In addition, they argue the so-called loopholes do not nearly 
equalize the absolute tax burden. Consistent with this reasoning, Edwin 
Meese, the White House counselor, called the progressive income tax 
"immoral". He argued that we should not penalize taxpayers simply be
cause they are successful. 13 

Another concept applicable to the current tax system is horizontal 
equity, which asserts that taxpayers with equal income should bear equal 
tax liabilities. This concept has been misapplied because, though taxpayers 
in the same "bracket" are taxed at the same percentage, taxpayers with 
identical adjusted gross income fall in different brackets depending on the 
manner in which they choose to spend their income and utilize available 
deductions. In practice, taxpayers more attuned to, or better able to take 
advantage of, loopholes pay less tax than their less opportunistic peers. 

These three major criticisms of the current income tax system are 
well-founded. The Congressional Joint Committee on Taxation made the 
following comment in its analysis of several comprehensive tax 
proposals: 

Several criteria are commonly used when evaluating tax 
proposals, including equity, efficiency, and simplicity. Indi
viduals often agree that the revenue which is raised by the 
tax system should be collected in a manner which is as fair 
as possible, which produces as little unintended distortion in 
the economy as possible, a11d which is as simple to adminis
ter and understand as possible. In addition, certain provi
sions of the tax system have been enacted to encourage 
specific activities which Congress felt should be promoted. 
The questions of equity, efficiency, simplicity and the en
couragement of specific activities are central to the discus
sion of whether the present tax system should be changed. 14 

These criticisms go to the very foundation of the federal income tax - its 
progressive structure and its propensity to apply benefits on a limited basis 
to select groups or to encourage specific activities. 

As a further complication, the aforementioned tax system charac
teristics which draw criticism may operate at cross-purposes with one 
another. For example, frequently there is conflict between the equity 
principle, which is generally thought to require progressive taxation, and 
the efficiency principle, which generally opposes progressive tax. 
Undoubtedly, any tax reform which effectively addresses each of these 
three criticisms must be drawn carefully. 
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The federal government's inclination to reallocate wealth by using 
the Internal Revenue Code is worth additional discussion. This is actually 
another criticism of the federal tax system and is likely much of the reason 
why the tax law has been characterized as overly complicated, inefficient, r 
and inequitable. Henry Simmons, a noted social scientist, believed in in-
stitutional arrangements which would allow free exercise of liberty by indi- I 
victuals in economic decision-making and which would withstand pres-
sures of short-run changes in society. He felt that tax policy had to be re-
moved from the influence of special interests and administrative 
discretion. In 1938 he wrote a book, Personal Income Taxation, in which 
he stated: 

Where the government distributes goods and services which 
may be bought and sold in the open market, pricing accord
ing to cost is feasible. Where expenditure is made for pur
poses of general welfare. (national defense, internal 
security), the be.nefit principle leads nowhere at all; and, 
where the government undertakes deliberately to subsidize 
certain classes (the economically unfit) or certain kinds of 
consumption (education, recreation), taxation according to 
benefit is sheer contradiction. IS 

He continued: 

Moreover, the whole procedure involves a subtle kind of 
moral and political dishonesty. One senses here a grand 
scheme of deception, whereby customs surtaxes are voted 
in exchange for promises that they will not be made effective 
... It is high time for Congress to quit this ludricous busi
ness of dipping deeply into great incomes with a sieve.16 

There is amazing similarity between the earlier income tax of which 
Simons writes and the tax system in effect today. How little we have prog
ressed since the time of his writing. 

The essence of a successful tax system was described by former 
Treasury Secretary Mellon in his book entitled Taxation: The People's 
Business: 

The problem of the Government is to fix rates (of tax) 
which will bring in a maximum amount of revenue to the 
Treasury and at the same time bear not too heavily on the 
taxpayer or on business enterprises. A sound tax policy 
must take into consideration three factors. It must produce 
sufficient revenue for the Government; it must lessen, so 
far as possible, the burden of taxation on those least able to 
bear it; and it must also remove those influences which 
might retard the continued steady development of busines 
and industry on which, in the last analysis, so much of our 
prosperity depends. 

Furthermore, a permanent tax system should be designed 
not merely for one or two years nor for the effect it may 
have on any given class of taxpayers, but should be worked 
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out with regard to conditions over a long period and with a 
view to its ultimate effect on the prosperity of the country as 
a whole ...• 

I have never viewed taxation as a means of rewarding one 
class of taxpayers or punishing another. If such a point of 
view ever controls our public policy, the traditions of 
freedom, justice and equality of opportunity, which are the 
distinguishing characteristics of our American civilization, 
will have disappeared and in their place we shall have class 
legislation with all its attendant evils. The man who seeks to 
perpetuate prejudice and class hatred is doing America an ill 
service. In attempting to promote or defeat legislation by 
arraying one class of taxpayers against another, he shows a 
complete misconception of those principles of equality on 
which the country was founded. 

Any man of energy and initiative in this country can get 
what he wants out of life. But when that initiative is crippled 
by legislation or by a tax system which denies him the right 
to receive a reasonable share of his earnings, then he will no 
longer exert himself and the country will be deprived of the 
energy on which its continued greatness depends. 17 

It appears the time is at hand for comprehensive tax reform. 

II. 
THE FLAT TAX: A THEORETICAL ANALYSIS 

For years a retired Texas businessman named Jim Jones has lobbied 
Congress in an attempt to overhaul the federal income tax with a radically 
different concept In the past, Mr. Jones' proposal has been summarily dis
missed as eccentric. However, recently the concept he espouses has gained 
favor. Mr. Jones is a proponent of the so-called flat tax on income. 18 

In its pure form the flat tax is a rate of tax set by Congress and as
sessed each taxpayer, wealthy or poor, individual or corporation. All 
deductions, exemptions and credits are eliminated. Marginal tax rates and 
tax brackets are removed and each taxpayer pays an identical percentage 
of earnings to the federal government. 

The flat tax is not a new concept. Nineteenth Century economists 
such as James Mill, J.R. McCulloch and John Stuart Mill were guided by 
the fiscal theories of Adam Smith, who advocated four maxims of 
taxation: equality, certainty, convenience of payment,and economy in 
collection. These economists derived a tax scheme consistent with these 
standards of tax policy. They concluded a flat tax is the best method to 
reach the desired result. Espousing an early version of supply-side 
economics, they maintained that tax rates must remain moderate to avoid 
encouraging tax evasion, cheating, and development of an underground 
economy. But to raise required levels of revenue with moderate tax rates, 
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the tax base must be broad. Accordingly, the flat tax system was free of ex
clusions and deductions. In contrast, the economists set forth the Eight
eenth Century French tax system, with its inherent special favors and 
huge bureaucracy, as a model to avoid. They reasoned such a complex 
system produces inequities, taxes people of the same income levels 
unequally, and, distorts efficient allocation of resources. 19The Nineteenth 
Century economists had encountered a tax system remarkably similar to 
our own. 

Recent advocates of the flat tax include noted economists such as 
Milton Friedman. However, after years of advocating the virtues of the 
flat tax concept with meager success, Friedman grew skeptical of the likeli
hood of it ever being implemented. Yet recently, in the midst of our 
economic difficulties and. with a Republican administration in office, the 
flat tax has been seriously considered. 

The most striking feature of the flat tax is its inherent simplicity. Ad
vocates envision post card-size tax returns for virtually all taxpayers, elim
inating billions of dollars spent for tax assistance. The misdirection of en
trepreneurial talent into interpreting and applying the tax law could cease. 
Thousands of man-hours spent by the Internal Revenue Service ensuring 
taxpayer compliance could be eliminated. President Reagan stated: "The 
people are pretty fed up with something so complex that even the govern
ment has to warn that their own agents cannot be depended on to give you 
sound advice as to what your tax burden should be." 20 It appears the flat 
tax could rectify one problem of the current tax system - its burdensome 
complexity. 

It is also believed the flat tax would upgrade the economic efficiency 
of the federal tax system. The most obvious improvement along these 
lines is derived from the simplicity of the flat tax. Productive resources 
would be directed away from minimization of tax liability and toward 
more economically stimulating pursuits, such as manufacturing more 
goods or investing in capital assets. Additionally, removing the marginal 
rate structure would remove the inherent disincentive effect of the pro
gressive system. Taxpayers would no longer have to forecast the graduated 
tax impact on additional discretionary revenue before committing 
resources to earn the additional income. Income tax would remain at a 
stable rate for all levels of earned income. Taxpayers would be less in
clined to reallocate potentially productive efforts into leisure activities. As 
a related matter, once taxpayers decide to commit resources to 
production, the selection of the specific productive pursuits would not be 
influenced by the different tax effects on the various activities.' For 
example, the decision to invest in corporate bonds rather than municipal 
bonds would be made without tax considerations. 

Many also regard the flat tax as an improvement in the equity of the 
current system. The flat tax would improve the horizontal equity aspect of 
the tax law because taxpayers of the same income level would pay identical 
amounts of tax. No longer would the tax burden vary among taxpayers 
with equal incomes simply because they spend their incomes, and allocate 
their resources, differently. Theoretically, the flat tax would also eliminate 

14 

l 
I , 
I 



MICHIGAN TAX LAW JOURNAL 

the progressive system's vertical equity which, under the current tax 
system, requires the overall tax burden be distributed according to ability 
to pay. Exhibit 2 is a simplified illustration of the differences in relative 
tax burdens between progressive income tax (as existed in 1977) and flat 
tax. However, this illustration does not indicate the general downward 
trend of taxation on wealthy taxpayers who are able to take advantage of 
loopholes to decrease their tax liability. Still, the Exhibit supports the 
arguments of the upper income taxpayers that the current system is biased 
against them. The flat tax would eliminate this bias. 

From a different perspective, the flat tax is also thought to be an im
provement for middle income, and perhaps some low income, taxpayers 
who contend tax loopholes force them to bear the greatest portion of the 
overall tax burden. Exhibit 3 demonstrates the disparity between a flat 
rate of tax and the U.S. progressive income tax system at certain points in 
time. This pictoral, called a Lorenz Curve, indicates the disproportionality 
of the current tax system. The more progressive the tax is, the more the 
Curve initially strays from the straight line. At a particular point, the 
curve moves back toward the straight line, indicating successively wealt
hier taxpayers take greater advantage of loopholes to minimize their tax 
liabilities. Exhibit 4 provides actual data for certain years to indicate the 
relative tax burden on various income groups. It appears in reality it is the 
middle income group which pays the most in tax despite the vertical 
equity concept of our tax laws. Therefore, the middle income taxpayers 
should also welcome the flat tax. 

Foes of the flat tax argue that the inherent unfairness of the current 
tax system as applied to the middle income taxpayers could be corrected 
just as effectively by simply eliminating the loopholes in our current 
system. They contend the flat tax is not equitable because it increases the 
tax burden of low income taxpayers and forces them to pay tax from funds 
otherwise used to acquire essentials, such as food and clothing. At the 
same time, they argue, the flat tax leaves wealthy taxpayers with greater 
disposable income to increase their leisure activities and nonessential 
expenditures. 

Proponents of the progressive tax system believe it is theoretically 
sound but has been distorted by a build-up of inequities in our current 
income tax. They argue that the current system should be purified, but 
not discarded, in favor of a flat tax. 

Solving the tax law's problems by removing provisions favorable to 
well-heeled taxpayers is not an easy task, as will be discussed later. Despite 
the opposition to a flat tax by some critics, this concept on its face appears 
to be a panacea for the ills of the federal income tax system. It seems to 
coincide with the three tenets of an effective tax system: simplicity, 
efficiency, and equity. Notable reforms that would be enacted as a result 
of adoption of this kind of tax are removal of abusive tax shelters which 
benefit only select taxpayers, elimination of "bracket creep" brought on 
by inflation, and mitigation of the marriage penalty. Seldom has a legisla
tive issue enjoyed support from such unlikely allies as Senators Jesse 
Helms, R-North Carolina, and Bill Bradley, D-New Jersey. But the grass
roots movement in support of the flat tax is difficult for congressmen to 
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ignore. For example, Representative Joseph Gaydos, D-Pennsylvania, 
reported that based on a telephone poll he conducted among approximate
ly 2100 of his constituents, 30 percent favored the flat tax, 14 percent 
were opposed, and 57 percent favored a modified version of the tax.21 
This popularity is recognized by journalists, who report sociological issues 
to the public and often subtly influence public opinion. Boston Globe 
columnist David Wilson described the flat tax as "simple, fair, and under
standable" in contrast to the present system, which he described as 
"widely evaded and avoided, grossly inequitable, costly to pay and collect, 
and impossibly complex."22 Economic consultant Michael Evans wrote 
elimination of the progressive system in favor of a flat rate system would 
end tax evasion and move us toward a "more lawful and equitable 
society." 23 In addition, Evans maintained a flat rate would lower tax rates 
and create new investment and work incentives.24 

Before one is convinced prematurely of the merits of the flat tax, 
some questions must be considered. Could the flat tax produce the re
quired amount of government revenue? Would the flat tax coincide with 
the government's economic policies? 

In response to the first question, the government could set the flat 
tax rate at the level required to provide required revenue. Periodic modifi
cations could be made as needed, as long as they do not fluctuate wildly 
and are applied equally to all taxpayers. Economists Alvin Rabushka and 
Robert Hall of Stanford University introduced a plan for a 19 percent tax 
on all wages and other compensation, including fringe benefits (it is uncle
ar how "fringe benefits" is to be defined). Aside from personal allowances 
of $5000 for a married couple, $3000 for a single person, $4500 for a 
single head of household, and $600 for each dependent, there would be 
no exemptions, deductions or credits. Business income, defined as gross 
income minus cost of goods, services and wages, would also be taxed at 19 
percent. Taxpayers would be allowed to deduct capital investment ex
penditures in the year the assets are placed in service, but no deductions 
for depreciation, interest or rent would be allowed. Capital gains and other 
unearned income (however defined) would not be taxed when received 
by individuals on the premise they have already been taxed as business 
income.25 Rabushka and Hall maintain their "simple income tax" would 
raise approximately the same amount of revenue as the current tax syst~m 
because, even though the rate is relatively low (19 percent versus a 1981 
average marginal rate of 32.2 percent applied to individuals and 46 percent 
applied to corporations),26 the tax base has been substantially 
broadened.27 Additionally, as previously stated, a flat tax law could in
clude a provision for limited alterations in the tax rate in the event 
revenue falls below the target level. 

With respect to the second question, the flat tax should coincide well 
with the government's economic policy, which is predicated on supply 
side economic theory. By way of background, supply side theorists believe 
the best tax system is the one which interferes least with the economy's 
operation.28 Supply side economics focuses on the effects tax rates have 
on relative prices, aggregate supply, and corresponding economic growth. 
A fundamental concept is that changes in tax rates are actually changes in 
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relative prices and will affect taxpayers' consumption choices, allocation 
of resources, and real economic activity. Changes in the tax rate will in
fluence taxpayers' incentive to supply labor and capital to the market. Tax
induced relative price changes influence choices between work and leisure 
consumption and savings, as well as between market activity and non
market activity. Tax rate reductions will induce shifts from leisure to 
work, consumption to saving, and non-market activity to market activity, 
all of which stimulate economic growth.29 This relationship between tax 
rates and economic growth exists on a long-term basis. The longer the 
time frame, the more potent the effect of tax cuts. Supply side economics 
is not a short-term stabilizing solution to economic ills; rather it relates to 
policies implemented for long-term improvement and growth. 30 

Supply side economists theorize there is an optimal level of taxation 
at which government revenues are greatest. A tax rate which exceeds this 
level has a negative impact on revenue because the additional tax prompts 
taxpayers to divert resources from productive endeavors, which would pro
vide additional tax revenue to the government, to non-taxable leisure 
activities. In this manner, aggregate productivity is diminished and the 
economy as a whole is stifled. The Laffer Economic Curve illustrates this 
principle. The Curve plots total government revenue against the tax rate. 
The Curve reveals there are two tax rates which can generate a given level 
of revenue. The upward-sloping segment of the Curve is the "normal 
range", wherein revenue rises with increases in the tax rate. The 
downward-sloping segment is the "prohibitive range", wherein excessive 
tax rate increases decrease the revenue collected because taxpayers forego 
productive pursuits for leisure activities, which stifles the economy. The 
most effective tax policy lies at the top of the Curve wherein lies the most 
efficient relation between government revenue and the rate of tax. 31 

Supply side advocates generally believe the U.S. economy currently 
is in the prohibitive range of the Laffer Curve. Economic policies of the 
recent past have contributed a great deal to this situation. Emphasis has 
been shifted from supply-oriented long-run economic growth to demand
oriented, short-run policies concerned with stabilizing and "fine-tuning" 
the business cycle. A fiscal policy has been developed which uses taxation 
and spending to reallocate income as the government perceives best. 
Also, the magnitude of government has increased enormously relative to 
the private sector and has required huge revenue increases to fund its 
many entitlement and administrative programs. At the same time, govern
ment regulation of the free enterprise system has significantly grown.32 
All of these factors have led to a "quick fix" increase in tax rates that ad
versely affect the economy over the long run. Cutting this spending 
growth is essential to reducing taxes and providing production stimulus in 
the private sector.33 Private investment, which i's a major impetus to long 
run productivity increases, must be encouraged. Productivity growth is ex
pected to lower prices of consumer goods and yield higher real income for 
taxpayers while reducing inflation. This so-called supply side economic 
spiral is described as follows: 

The rapid rise of investment is to yield the rapid growth of 
productivity, which permits a rapid rise of total output while 
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the inflation rate is diminishing. The rapid rise of total 
output contributes to the rise of private saving and, with the 
slowdown of federal spending, to the elimination of the 
federal budget deficit despite the cut of tax rates. The reduc
tion of the marginal tax rates and of the inflation rate in
creases incentives to save and supplement the saving 
generated by the growth of the economy. The increase of pri
vate saving and the elimination of the federal deficit finance 
the increase of investment, which yields tbe growth of pro
ductivity and output. The cycle is complete. 34 

An initial rise in the savings rate is the key to putting the spiral in motion. 
Many economists agree the savings rate i~ increased by reducing taxes, 
which yields greater after-tax disposable income to consumers.35Jt is evi
dent the time for tax reform is at hand. 

III. 

PROPOSALS FOR IMPLEMENTING THE FLAT TAX 

Senator Dennis DeConcini, D-Arizona, saw a movie produced by 
Dr. Rabushka, the Stanford economist, highlighting Hong Kong's econo
my end tax system. The movie depicted the success of the City's flat rate 
income tax, which is applied at a low rate to a broad base of taxpayers. As a 
result, Hong Kong's tax revenue has remained sufficiently large while the 
tax burden on each taxpayer has been relatively light, thereby minimizing 
productivity disincentives. In fact, Hong Kong has been operating at a 
budget surplus for the past several years. 36 

Specifically, Hong Kong levies a flat tax of 15 percent on individuals' 
income over $3400, and 16.5 percent on corporate income. Personal and 
family exemptions are provided, as well as limited deductions for charita
ble contributions. Capital gains and dividends are exempt from tax. Busi
nesses are allowed deductions for "business costs" (it is not clear how this 
term is defined). Businesses may also deduct ·depreciation for new plant 
and equipment at the rate of 35 percent of cost in the year placed in 
service, followed by rates of approximately 30, 20 and 10 percent in the 
following three years. The entire tax law is summarized on about 12 print
ed pages and it is administered by use of a basic three page form.Jl 

There is some doubt whether this system would succeed in the 
United States because Hong Kong derives only 27 percent of its total tax 
revenue from individual and corporate income taxes, while 49 percent of 
the U.S. Government's revenue comes from these sources.38 
Nevertheless, the Hong Kong tax provides a working model for revision 
of the U.S. tax law. 

Senator DeConcini subsequently discussed various flat rate tax theo
ries with Dr. Rabushka and other economists. Senator DeConcini 
concluded that study of the merits of a flat tax is in order. He stated: 
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A complete overhaul of our tax system is long overdue. 
Our efforts last year to revise the Tax Code were well intend
ed and Herculean in many aspects, but as the saying goes, 
you cannot make a silk purse from a sow's ear. Rather than 
endlessly tinker and apply bandaids as wounds develop, I 
suggest we start over on a new patient. We must return to the 
basic principles upon which a sound tax system must stand: 
equity, efficiency, and simplicity. We must get rid of all the 
personal tax preferences, special deductions and credits, exc
lusions from income and such. These only lead to contempt 
for our system, endless pressures to create loopholes for 
some privileged group, and use of the Tax Code to further 
some ill-conceived project in social engineering. Consti
tuents in my home State are fed up with our present system 
and have repeatedly urged me to do something to restore 
sanity to the way we obtain our Federal revenues.39 

Twelve bills advocating a form of flat tax have been introduced in 
the 97th session of Congress: seven in the House and five in the Senate. 
These bills lower and flatten the individual income tax rate and broaden 
the tax base by repealing or modifying allowed exemptions and 
deductions. They range from a combination low tax rate and very broad 
base to moderately progressive rates with a narrow tax base. Some of 
these bills specifically address certain tax related concepts, such as the 
marriage penalty, treatment of savings, effect of inflation in defining 
income derived from capital, and the relationship between corporate and 
individual income taxes. Eight of the bills are proportional tax plans that 
eliminate progressivity at upper income levels but retain some progressivi
ty at lower income levels as a factor of the number of personal exemptions 
allowed the taxpayer and his family. Additionally, the bills attempt to 
apply the horizontal equity concept by imposing a uniform tax burden on 
taxpayers with equal incomes. 40 

In addition to these 12 tax bills, S. 2376 was introduced on April 15, 
1982, by Senator Charles Grassley, R-Iowa, directing the Treasury 
Department to study the feasibility of replacing the current income tax 
with a flat rate tax on various income bases. 41 

IV. 

PUTTING THE FLAT TAX PROPOSALS INTO PRACTICE 

The proposals for implementing a flat rate income tax have merit. 
Each generally seems to improve upon the simplicity, efficiency, and 
equity of the current tax system. The difficulty, though, in implementating 
a flat tax is "getting from here to there."42 

The first major obstacle to implementation of a flat tax is opposition 
by those unwilling to abandon the vertical equity concept of the progres
sive tax system - the principle that tax should be proportionately higher 
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for those better able to pay. 43The Congressional Joint Committee on Tax
ation performed a study of the relative changes in tax for various income 
levels after hypothetically implementing several variations of the flat 
tax. 44 In each case, by levying a flat tax instead of our progressive tax, the 
tax liability of low income taxpayers increased dramatically while the tax 
liability of upper income taxpayers significantly decreased. The flat taxes 
caused the tax liability of middle income taxpayers to generally increase as 
well, albeit on a lesser scale. 

Joseph Minarik of the Tax Analysis Division of the Congressional 
Budget Office also studied the relative tax rates for various income groups 
after substituting a flat tax for our progressive tax. The flat tax was applied 
at 17.7 percent to all income levels after allowances for some deductions 
and personal exemptions (the exact amounts of the deductions and ex
emptions is not specified). 45 Again, the tax liability of upper income tax
payers decreased significantly, while the liability of low income taxpayers 
increased, although not so dramatically as the Joint Committee data 
indicate. These studies illustrate a frequent criticism of a flat rate tax -
the belief it redistributes income to the wealthy. 46 Minarik also projected 
the relative proportions of the overall tax burden by income levels under a 
flat tax. 47This supports critics' argument that a flat tax would reduce the 
disposable income required by low income taxpayers to obtain the bare es
sentials of existence, such as food and clothing. On the other hand, the 
wealthy would be provided with more disposable income to squander. 
Kermit Moss, former head of Business Administration at the University 
of Arkansas, has written a number of articles on this issue. In testimony 
before Congress, Moss stated: "The effect of the flat rate tax would be to 
shift the burden away from those with ability to pay toward those less able 
to do so. This is not sound tax philosophy, nor is there justice in it."48 

Proponents of a flat tax, such as Representative Kent House, D
Texas, believe even if some taxpayers have to pay more tax under a flat 
rate scheme, they would be willing to assume the extra burden, comforta
ble with the knowledge that all taxpayers are paying their fair share. 49Th is 
view is supported by Fortune magazine writer Richard Kirkland, who 
noted the flat tax eliminates suspicions that certain taxpayers, especially 
the wealthy, are using a complex set of rules to pay less than their "fair 
share" of the tax. 50 

This issue of equity in progressivity or proportionality continues to 
be a major controversy. David Keating of the National Taxpayers' Union ~~ 
stated, "Equity is a matter of opinion." 51 Susan Lee, an editorial writer for 
the Wall Street Journal questions current definitions of equity, which 
assert tax rates should be levied according to ability to pay. She suggests 
equity could instead be defined as the same tax rate being levied on all ~ 
individuals.52 This debate could continue indefinitely without a 
resolution. The primary point to consider is the flat tax is a radically dif-
ferent concept which requires "getting used to" by the American public 
before it can be widely accepted. 

The second impediment to adopting the flat tax is found in the fact 
that, while almost everyone is in favor of a simpler tax law, few are willing 
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to forego the individual tax deductions to which taxpayers are currently 
entitled. Senator Russell described the public's attitude as follows: 

Don't tax you; 
Don't tax me; 
Tax the guy behind the tree!53 

Business Week magazine interpreted the results of a recent Harris survey 
regarding U.S. tax policy as an indication the flat tax is a long way from 
acceptance: 

The public essentially is supporting an abstraction. When it 
comes to giving up treasured tax breaks, Americans change 
their tune drastically. 

For example, virtually no one is willing to surrender the de
duction for medical expenses, which suggest that the public 
is not likely to be happy with the provision of the new tax 
law that raises the exclusion of medical expense deductions 
from 3% to 5% of adjusted gross income. Similarly, more 
than 70% of Americans want to keep the mortgage interest 
deduction - even if it makes an across-the-board drop in 
tax rates harder to achieve. 

Americans are willing to give up their cherised tax de
ductions only where the sacrifice is perceived to be minor 
(state and local sales and other excise taxes, interest on in
stallment debt) or where the current benefit is available 
only to a relatively small group within the economy (oil and 
gas drilling costs, employee business expenses). Moreover, 
people are not willing to be taxed on some items that cur
rently are tax-free, even if the trade-off is a lower tax rate. 54 

Taxpayers have become accustomed to provisions of the current law 
which mitigate their tax burden. Certain exemptions, deductions and cred
its are a direct and visible means of reducing their tax liability. For 
example, taxpayers jealously guard their home mortgage deductions and 
are not likely to be willing to sacrifice them in exchange for new provisions 
which promise a lower tax rate and a stronger economy. The taxpayers 
would be giving up an identifiable benefit for mere promises of eventual 
improvement via an unproven tax system. Understandably, although the 
flat tax is attractive in theory, taxpayers become suspicious of it when re
quired to make sacrifices. Supporters of tax reform do not find much grati
tude from the public but instead a great deal of animosity from taxpayers 
whose loopholes are attacked. Senator Long commented: 

I do not have any doubt that when we proceed to shift the 
taxes around so that one set of taxpayers pays a lot more 
taxes and somebody else pays a lot less taxes, the people 
who benefit from it do not remember it very long. They 
tend to feel it should have been that way all the time, and 
the people who are paying the additional taxes resent it very 
bitterly. 55 
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Great pressure is focused on Congress to appease all, or at least a 
large number of, taxpayers while implementing a new tax. Remembering 
they are elected officials, members of Congress are likely to take the paths 
of least resistance to avoid reelection problems. 56 In the process, funda
mentals of taxation are subverted because over-sensitivity to the political 
process pushes sound policy objectives to the background.57 As a result, 
long-term goals tend to get set aside in favor of short-term reforms de
signed to appease constituents. Stanley Surrey, a noted economist and tax 
authority, wrote: "Political thinking is of course important, but it should 
involve a thoughtful and firm long-range view of the tax system so that 
short-range decisions are not just ad hoc and often ill-advised." 58. 

A third problem in implementing the flat tax is that it is contrary to a 
selfish motive of Congressmen to maintain the current system. Pamela 
Fessler wrote: "The biggest obstacle to any simplified tax system is that 
it, quite simply, goes against the grain of a Congress that has found it irre
sistible to use the tax code to dole out favors and to implement new pro-

/ grams without direct spending." 59 Congress would have a difficult time 
giving up a significant tool - the federal income tax system - to influence 
economic and social policy. 

The fourth difficulty in implementing the flat tax is the lack of specific 
definitional language in the proposed bills. For example, a particular bill 
stipulates business income, less "normal costs of doing business" is sub
ject to the flat tax.60It is not clear, however, what the description "normal 
costs of doing business" is meant to encompass. Are such expenses sy
nonomous with "trade or business expenses," as defined in Section 162 
of the current Internal Revenue Code? Just as confusing is the attempt by 
some bills to tax all income, including fringe benefits. It is not certain 
exactly what the term "fringe benefits" is to cover. Presumably, 
employer-provided benefits, such as health, insurance and retirement 
programs, are to be included in taxable income. But how are these benefits 
to be valued and when do they become taxable? Additionally, does"this in
clude free parking places and coffee provided at the workplace? Going 
further, is the value of an especially plush or a refurbished office provided 
to an employee to be included in taxable income? In determining the 
treatment of fringe benefits, the problems of inexact and complex valua
tions must be balanced against the equity and efficiency advantages of a 
broader tax base.6/ 

Many of the flat tax bills do not address the issue of corporate 
income tax. Is this source of earnings subject to a flat tax or is it to con
tinue to be taxed under current provisions of the Code? Clearly, the bills 
are not self-contained in implementing a new tax structure. A set of ancil
lary rules, much like the Treasury Regulations, would be required to aug
ment and refine the language of the bills. This may destroy the simplicity 
of the flat tax concept and lead to interpretive difficulties much as we pre
sently experience. 

The fifth complication in converting to a flat tax is the transition 
process. There is much" debate over the manner in which a new tax system 
should be enacted. Although undue delay in adopting policy changes 
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would only complicate matters needlessly, an abrupt change might cause 
taxpayers who made spending and investment decisions under the old law 
to experience unanticipated income fluctuations. This may create a per
ception of inequity because the taxpayers may have difficulty adjusting 
their spending patterns to sudden changes in after-tax income. 62 

The goals of providing taxpayers protection of their wealth and ade
quate time to adjust to law changes can be achieved by the following types 
of transition provisions: 

1. Grandfather clauses. Such clauses permit contracts and invest
ments initiated under the old tax rules to be governed by the old 
rules. The grandfather clauses may be made available on an elec
tive or a required basis. 

2. Phase-in provisions. Such provisions delay the effect of new tax 
rules on existing and new contracts, and investments. The effect 
of a phase-in period is to slow the rate of transition, allowing tax
payers time to adjust to the law changes. The longer and more 
gradual the phase-in rule, the more similar it is to a grandfather 
clause.63 

Three criteria for deciding between the grandfathering and phase-in 
approaches are: 

1. The effectiveness of the respective approach in achieving the dual 
goals of moderating adverse wealth effects and providing taxpay
ers adequate time to adjust; 

2. Absence of perverse incentives for taxpayers to make non
economic, tax-motivated investments during the transition 
period; and 

3. Simplicity of transition rules.64 

It is not likely that one type of transition provision, either grand
fathering or phase-in, satisfies all transition criteria better than the other. 
The choice between these two types of implementation provisions, or the 
design of a combination thereof, requires a balancing of their respective 
merits. 

v. 
CONCLUSION 

The United States' economic well-being is in a troubled state. Prob
lems of inflation, unemployment, business contraction and foreign compe
tition seem to be whirling into a vortex, with no calming influences visible 
on the horizon. At the center of this spiral is our federal income tax 
system, which appears to be compounding our economic ills. Recently, 
many economists, businessmen and elected officials have posed questions 
and theories which address our tax pclicy. A consensus is growing that our 
tax law must be reformed. Taxpayer unrest with the present system has 
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prompted Congress to introduce a number of bills which purport to im
prove the tax code. Most of these proposals advocate some form of a flat 
tax. It is debated whether the flat tax format can raise necessary levels of 
government revenue while stimulating the economy and improving the 
simplicity and fairness of our tax laws. 

Some alternative tax systems have also been proposed as improve
ments in our tax system. They include ideas for, among other things, a 
consumption tax. It is believed a consumption tax in some form would be 
an effective replacement for the income tax because it would encourage 
savings required for the investment in capital goods which would rekindle 
our economy. However, without going into lengthy discussion on the 
merits of a consumption tax, its critics contend it would be grossly unfair 
because a tax levied on consumption would cause even more hardship for 
low income taxpayers than is attributable to our present law. In addition a 
consumption tax with favorable provisions for select income groups de
stroys the simplicity of the consumption tax concept and puts us back into 
the morass of complexity we find in our current system. 

Some tax reformers point with pride to the income tax indexation we 
are tentatively scheduled to implement later in this decade. They contend 
indexation will rid the progressive tax system of inequities by removing 
the inflationary effect of "bracket creep." While indexation should be 
regarded as an improvement, it is little more than a band-aid approach to a 
troubled system which has many more ills than inflationary distortion of its 
rates. 

The time is at hand for dramatic overhaul of the fe.deral tax code. 
The flat tax seems to be the best method to achieve this reform. It appears 
to satisfactorily address the simplicity and efficiency requirements of an ef
fe.ctive tax structure. Additionally, it seems to be an improvement upon 
the equity aspect of the current system, although the new tax format will re
quire some time for the American public to adjust. 

Of the various flat tax proposals, implementation of the simplest 
(probably S.2200, which levies a flat tax of 10% and repeals all 
exemptions, exclusions, deductions and credits, except for a personal ex
emption of $2000) would be the most effective reform. This would keep 
the new tax law very basic with a low rate of tax for all to bear. However, in 
response to constituents' concerns over lost tax benefits, it is unlikely 
politically-conscious congressmen would enact such simple reform without 
appeasing taxpayers with some built-in exemptions and deductions, such 
as retention of the home mortgage deduction. For this reason, flat tax 
proposals that are slightly progressive in nature and that retain some tax 
preferences, such asS. 2557 (Senator Quayle's biil65) or S.2817 (Senator 
Bradley's bil166) are the most likely to be enacted. But Congress must be 
careful not to succumb to pressures from lobbyists and special interest 
groups advocating the inclusion of a large number of caveats and allow
ance provisions in a flat tax system because the inherent simplicity and ef
ficiency of the tax structure would thereby be destroyed. Further, special 
favors granted to a few groups might open a Pandora's Box of solicitations 
and appeals for tax relief from dissatisfied taxpayers. 
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Though the flat tax is appealing in many respects, it is not likely to 
be implemented in the near future. Many congressmen concede their bills 
have little prospect of being passed in the near future. However, they are 
satisfied at this point to provide some impetus for discussion. Senate Fi
nance Committee Chairman Robert Dole, R-Kansas, remarked that the 
flat tax "has a lot of political appeal and it's easy to understand. But 
realistically, we're a long way from it happening." 67 

Congress and the American public should not expect too much from 
their tax system. Congressman Jack Kemp, R-New York, cautioned that 
tax policy cannot "do it all." 68 We must not lose sight of the fact that the 
main purpose for the tax is to collect revenue. All other conditions andre
sults of the tax, such as social policy, must remain secondary. Stanley 
Surrey remarked: 

As the United States enters the 1980's, we find our tax 
policy in a troubled state. Even that description may be too 
mild, for many would understandably say that tax policy is 
in total disarray. The significant deterioration in our tax 
policy posture - be it called troubled or disarrayed -
comes at a time when our fiscal policy problems are serious, 
and when our public finance economists are unsure of the 
guidance their discipline may provide. As a consequence, 
the task of assessing our tax policy is an important national 
priority. That assessment, of course, means a search for the 
most feasible solutions to the problems of our national 
economy-inflation, unemployment, low productivity, and 
low growth, for example ... One of the main reasons our 
tax policy is in its present sad state is that we have dispensed 
our energies and thinking in wasteful pursuits of false routes 
to change ... 

Before discussing some of the proper paths we must recog
nize that the tax system really cannot solve the present 
major problems of our economy. The proper paths out of 
our troubled tax policy lie in an examination of the tax struc
ture as a structure to raise revenues (and thus in an exami
nation of traditional tax areas) rather than as a means of 
seeking a cureall for economic ills ... But the Congress and 
the Executive have superimposed on that function of the 
tax system the burden of curing many of the ills it sees in 
our society. 69 

We will not be able to design and implement an effective tax policy 
until we change our views and regard the federal income tax in a realistic 
and objective manner. 
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EXHIBIT 1 

Diagram of a Typical General Equilibrium Tax Model 

Consumer Side 

Total Supply 
of 

Each Factor 

Price System 

Competitive equilibrium achieved when: . 

Producer Side 

Per-unit cost 
minimization in 

each indust 

1. Demands equal supplies for all goods and factors; 
2. Zero profits (net of taxes) prevail in all industries; and 
;5. Agents are on their budgets (e.g., total government expenditures 

equal to receipts from taxes and from selling endowments of 
capital or "bonds"). 

Source: FUllerton, Henderson and Shaven, A Comparison of Methodologies 

in Elnpirical General Equilibrium Models of Taxation, 911 

NAT'L BUREAU OF ECON. RES. WORKING PAPER SERIES 5 {1982). 



EXHIBIT 2 

COMPARATIVE EFFECTS UPON THE AVERAGE EFFECTIVE TAX RATE AT VARIOUS INCOME 
LEVELS OF APPLYING, TO ABROADLYDEFINED 1977TAX BASE, (1)GRADUATEDTAX RATES 

(AS IN 1976) VERSUS (2) A SINGLE STATUTORY RATE 
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Source: Manvel, The Puzzling Washington Post, l:i:7 TAX NOTES 573 (1982). 
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LORENZ-TYPE CURVES 
ILLUSTRATING RELATIVE PIIOGRESSIVITV OF 

U.S. INDIVIDUAL INCOME TAX RATE STRUCTURE 
Percent of Total 
Individual Income Tax 

100 

EXHIBIT 3 

0 60 80 100 

Percent of Adjusted Gross Income 
(Internal Revenue Service definition) 

Source: U.S. Department of the Treasury, 

Note: 'lbe straight line indicates the flat tax. The curved 

lines indicate various progressive tax rates. 

Source: Cullison, Trends in Federal Taxation Since 1950, 66:) 
EOON. REV. 9 (1980). 
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EXHIBIT 4 

INDIVIDUAL INCOME TAXES PAID BY INCOME* GROUP 
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Source: Cullison, Trends in Federal Taxation Since 1950, 66:3 
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LEGISLATIVE DEVELOPMENTS 

1. HB4731-
Income 

2. HB 5146, 
5147,5148-
Property 

3. HB __ 
SBT 

Taxpayers subject to the Michigan income tax would 
be required to add back to taxable income the amount 
by which ACRS deductions on their federal income tax 
return exceeds depreciation under the Internal 
Revenue Code in effect on July 31, 1981 (pre-ACRS). 

The Legislature is attempting to resolve the dispute be
tween assessors and property owners concerning the 
taxation of real property subject to leases. See CAF In
vestment Co. v. State Tax Commission, 392 Mich 441 
(1974), appeal after remand 79 Mich App 559, affd 
410 Mich 428 (1981). HB 5146 would delay until 
December 31, 1984 the effective date of MCLA 211.27 
(4). An alternative package, HB 5147 and 5148, would 
(1) repeal MCLA 211.27 (4); (2) tax physical additions 
or new structures to the tenant as personal property; 
and (3) tax incremental rental receipts exceeding a 
base lease to the tenant as personal property. 

This bill, which was not yet introduced when the Tax 
Law Journal went to press, would adjust the Single 
Business Tax small business credit MCLA 208.36 sub-
stantially increases the number of taxpayers eligible for 
the small business credit for tax years beginning after 
1983 but only if net collections under the Single Busi
ness Tax Act are at least $25,000,000 plus an inflation 
increment. HB _. __ effectively waives this precondi
tion and thus allows the credit in its liberalized version. 

4. HB 5116 - Extends the commercial rehabilitation property tax 
Property abatement law (PA 255 of 1978) for six months. 

5. HB 5029, Provide for sales tax upon sales of computer software. 
5030- Sales 
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CASE DIGESTS 

CITY TAXES - APPEAL PROCEDURE 

Before a taxpayer can appeal a property tax assessment to the board 
of review for the City of Detroit, he must first present his appeal to the 
board of assessors. 

Fink v City of Detroit, 124 Mich App 44; 333 NW 2d 376 (1983). 

FACTS: The Petitioner decided to appeal the 1978 assessment on 
property he owned located in the City of Detroit. A city ordinance provides 
that assessment disputes may be brought before the board of assessors 
between February 1 and February. 15 of the year of the assessment. 
Further, an appeal to the board of review is provided. Petitioner did not 
raise his dispute until after the review period for the board of assessors had 
expired. Petitioner's attorney did, however, attempt to raise the issue with 
the board of review, but the board refused to hear the appeal. 

Petitioner brought suit in the Michigan Tax Tribunal to recover taxes 
and to reduce the assessment. The Tribunal concluded that the Petitioner's 
letter of protest, sent to the board of review after the board of assessor's 
review. period had expired, was sufficient protest to give the Tribunal 
jurisdiction pursuant to MCL 205.735; MSA 7.650(35). The Tribunal 
reduced Petitioner's property assessment, and the Respondent appealed to 
the Michigan !=ourt of Appeals from this decision. 

HELD: The Michigan Court of Appeals held that local authorities may 
require taxpayers to appear first before the board of assessors before 
appealing to the board of review. The court found that the procedure of 
creating a hearing as a prerequisite to an appeal before the board of review 
was not inconsistent with the General Tax Act. Furthermore, the fifteen 
days allowed for the taxpayer to decide whether to protest the assessment 
before the board of assessors was not an unreasonable time limitation. 
Thus, the court of appeals found that the Tribunal erred in interpreting the 
city ordinance to permit original proceedings before the board of review. 

PROPERTY TAX VALUATION- CREATIVE FINANCING 

The effects of creative financing on the sales price of property must 
be considered when determining the true cash value of real property for 
equalization purposes. 

County of Washtenaw v State Tax Commission, Mich App 
_, ___ NW 2d 0983), Docket Nos. 64939, 64970, 65037, June 
21, 1983 

FACTS: Among the issues raised by the Petitioners was the need for the 
State Tax Commission to consider the effect of creative financing on sales 
price when determining state equalized values. Evidence was presented to 
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support the conclusion that property purchased by land contract has a 
higher selling price than if purchased by cash or part cash and mortgage. 
The State Tax Commission concluded that the higher selling price 
resulting from the use of land contracts should not be considered when 
equalizing assessments. This decision was appealed. 

HELD: The Michigan Court of Appeals held that the Defendant applied 
the wrong method for assessing property for equalization by not 
accounting for the effects of creative financing on the sales price. The court 
discussed the uniformity requirement set out in the Constitution which 
requires all real property owners within a tax district to be taxed at a 
uniform rate. In addition, the court relied on precedent, holding that sales 
price does not necessarily determine the true cash value of property. The 
court concluded that a tax assessment system which does not consider 
creative financing is unconstitutional. 

UNIFORMITY OF TAXATION 

A final levy of 1975 taxes in 1978 is not an increase in 1978 taxes. 
Rather, it is the 1975 final levy in accordance with intercounty equalization 
adjustments. 

Henshaw v State Tax Commission, Mich App _; 
338 NW 2d 224, (1983) Docket No. 66826, July 6, 1983. 

FACTS: This case was on remand from the Supreme Court of Michigan 
for reconsideration in light of Wickman v City of Novi, 413 Mich 617; 322 
NW2d 103 (1982), and Romulus v Wayne County Drain Commission, 413 
Mich 728; 322 NW2d 152 0982). The State Tax Commission decided 
that property in Macomb County had been underassessed for 1975. The 
County attempted to appeal the decision but was denied leave by both the 
Michigan Court of Appeals and the Michigan Supreme Court. During the 
pendency of its applications for leave to appeal, the County directed the 
local government units to issue their 197 5 tax bills. The Plaintiffs filed 
suit seeking a refund of these taxes. The trial court held that it did not 
have jurisdiction over the matter and granted Defendant's motions for 
summary judgment and accelerated judgment. The appeals court affirmed 
the circuit court's grant of Defendant's motions and noted that Plaintiffs' 
constitutional issues could be raised before the Tribunal. On remand from 
the supreme court, the Plaintiffs presented two questions: (1) whether in
dividual property owners are denied due process of law by the State's in
tercounty equalization procedure; and (2) whether the final levy of a 197 5 
property tax in 1978 violates the constitutional requirement of uniformity 
of taxation. 

HELD: In light of Wickman and Romulus, the Michigan Court of 
Appeals concluded that the legislature did not intend to divest the circuit 
court of jurisdiction to determine cases involving purely constitutional 
issues outside the Tribunal's sphere of expertise. The court thus 
considered the Plaintiffs issues and concluded that taxpayers are 
represented at every stage in the State intercounty equalization 
proceedings and therefore not denied due process of law. In addition, the 

35 



MICHIGAN TAX LAW JOURNAL 

1975 taxes levied in 1978 were not an increase in the 1978 taxes. Rather, 
the 1975 final levy was in accordance with intercounty equalization 
adjustments that had been designed to achieve uniformity of taxation. 
Furthermore, the court noted that the tax bills for 1975 were issued as 
tentative levies based upon the County's equalized values and that all 
buyers thus had notice that a final levy was forthcoming. 

WITHHOLDING TAXES - OFFICER'S LIABILITY 

A corporate officer is not liable for unpaid withholding taxes for tax 
years prior to 1982. 

Nosanchuk v Michiqan Department of Treasury, 126 Mich App 366, 
337 NW 2d 66 (1983). 

FACTS: Defendant was president and member of the Board of Directors 
of a corporation which failed to file withholding taxes for 1976. The 
Defendant was assessed by the Michigan Department of Treasury for the 
unsubmitted taxes and the State Board of Tax Appeals affirmed this 
assessment. 

HELD: Michigan Court of Appeals held that a 1982 statutory 
amendment (MCL 206.351; MSA 7 .557) provides for personal liability of 
corporate officers having control, supervision of, or charged with 
responsibility for making returns and payments. In this case, however, the 
tax year involved was prior to the effective date of the amendment. 
Therefore, the corporate officer was not personally liable in this case. The 
court stated, however, that Defendant's liability was not necessarily 
precluded solely because the statute cannot be imposed. Rather, liability 
could be imposed by the statute as it existed prior to the 1982 amendment. 
Under the circumstances, the Department is required to demonstrate that 
Plaintiff was an employer who in a sense, had exclusive control of the 
payment of wages and that the corporation had no such control. The 
evidence presented did not support this conclusion. The Michigan Court 
of Appeals, therefore, reversed the State Board of Tax Appeals. 

TAX EXEMPT PROPERTY- LESSEE LIABILITY 

Where property owned by a non-profit organization is leased to a 
profit-making enterprise who in turn leases to another profit-making 
enterprise, the first profit-making enterprise lessee is responsible for 
payment of property taxes. 

Greenberg v City of Madison Heights, 124 Mich App 168,333 NW 2d 
614 (1983). 

FACTS: The Plaintiff leased office space from a Michigan profit 
corporation. Plaintiffs lessor in turn leased from a Michigan non-profit 
corporation. The Defendant assessed real property taxes on the Plaintiff 
who in turn claimed that his lessor should be assessed. Plaintiff appealed to 
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the Michigan Tax Tribunal, and such claim was denied. The Plaintiff then 
appealed to the Michigan Court of Appeals. 

HELD: The Michigan Court of Appeals found that the non-profit 
organization's owning the property did not insulate the lessor from 
property taxes. Plaintiffs lessor, as the immediate lessee of the property 
from the non-profit owner, is responsible for taxes. A Michigan statute 
provides that the lessee, or user of the property will be subject to taxation 
when the property, is leased by a business conducted for profit. MCL 
211.181; MSA 7.7(5). The court concluded that Plaintiffs lessor is in the 
business of leasing office space. Thus, the property is no longer exempt 
from taxation at that point. 

SALES TAX LIABILITY- FILING FINAL TAX RETURN 

The taxpayer subjected itself to liability for outstanding sales taxes 
incurred by its successor by failing to file a statutorily required final tax 
return. 

Detroit Hilton Limited Partnership v Department of Treasury, 125 
Mich App 823; 337 NW 2d 35 (1983). 

FACTS: In 1969, the plaintiff obtained a license to collect sales, use, and 
withholding taxes in connection with the ownership of a hotel located in 
Detroit. In August 1974, plaintiff transferred its interests involving sales, 
use, and withholding taxes to a corporation and management company. 
The corporation never obtained new sales tax licenses from the State. The 
corporation discontinued business on October 14, 19(5 and on January 16, 
1976 filed a "Last Tax Return" on a form containing plaintiffs name and 
sales license number. Relying on the return, the Department of Treasury 
assessed the plaintiff for the sales, use, and withholding taxes for May, 
1975 through September, 1975. 

Plaintiff argued that the corporation is responsible for the taxes 
during the period in dispute and that to subject the plaintiff to continuing 
tax liability solely because the corporation faile.d to register for new 
licenses would be unfair. Plaintiff also urged that it did not participate in 
any sales or employment during the period the taxes were overdue. 

The State Board of Tax Appeals affirmed the assessment, and the 
plaintiff appealed by right to the court of appeals. 

HELD: The court of appeals concluded that it was the responsibility of 
the plaintiffs successor to obtain a new sales tax license. Nevertheless, the 
plaintiffs failure. to file a final tax return, as required in MCLA 205.59(2); 
MSA 7 .530(2), rendered the plaintiff responsible for the sales, use, and 
withholding taxes incurred by its successor. Thus, the Department of 
Treasury justifiably relied on the sales tax return of plaintiffs successor. 
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