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TAXATION SECTION 
STATE BAR OF MICmGAN 

COMMITl'EE ON PRACTICE AND PROCEDURE 

MINUTES OF MEETING 
JANUARY 6, 1986 

A meeting of the Committee on Practice and Procedure was held at the law 
offices of Schurgin, Rundell & Rosenberg in Southfield, Michigan, commencing at 
8:15 a.m. on Monday, January 6, 1986. Committee members present: 

Leon M. Schurgin, Chairperson 
Bruce A. Newman 
Kathleen Newell 

Also present by special invitation: 

PaulL. Bricker, Assistant Attorney General 

PRIOR MINUTES 

The reading of the prior minutes was waived. 

OLD BUSINESS 

House Bill 4706: Status of House Bill4706 was discussed. The Bill was passed 
by the House. A similar Bill· was passed by the Senate with amendments. The 
matter is back in the House. Mr. Bricker indicted that his information is that until 
the differences are reconciled, the House is not going to let go of the Bill. A 
further discussion with respect to Section 27a of the Bill took place. Mr. Bricker 
confirmed my information that similar provisions to 27a are currently found in the 
Sales Tax Sections, Income Tax Sections and Single Business Tax Sections. In 
essence, there is nothing new in 27a; however, it was the feeling of the members of 
the Committee present that additional information should be disseminated with 
respect to the current provisions as well as 27 a. This would be a good area for an 
article. 

MR. BRICKER'S PRESENTATION 

At the outset, the Chairperson apologized for the lack of attendance. 
Mr. Bricker then gave his presentation with respect to the enforcement of the 
criminal aspects of the Michigan Tax laws. He indicated at the outset that the 
Treasury Department was beefing up its criminal enforcement staff. They 
currently have ten agents and intend to expand to thirty in the next two years. He 
also indicated that the Attorney General's office is beefing up their staff in the 
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same area. At the present time, prosecutions are concentrated in the non-income 
tax areas. From the discussions that ensued, it is the Chairperson's impression that 
prosecutions are taking place predominantly in the Sales and Use Tax areas. 

The next area of discussion was the use of the search warrant. A search 
warrant is typically used where the target of the examination is the custodian of 
records. The Commissioner does have subpoena power, however, it can only be used 
with a grant of transitional immunity if requested. 

The next topic was the matter of plea bargaining and sentence bargaining. 
Mr. Brinker made it very clear that his office will not take a case forward unless 
there is almost complete certainty of a conviction. He did indicate some flexibility 
with respect to plea bargaining and sentence bargaining. Unlike the Federal law, 
the State law does not provide for consecutive sentences. Accordingly, there is 
good reason for its flexibility. However, he indicated that he does not accept 
misdemeanor pleas. Under People v Killebrew, he can and does sentence bargain. 
He indicated that he does insist in most instances on the terms of probation 
containing at least some jail time. He has negotiated plea bargains with the jail 
time at the end, with an agreement that he wm·not oppose a motion to change the 
terms of probation with respect to the jail time, if the other conditions (including 
the payment of tax) are met. 

He did indicate that he was agreeable to answering individual questions and 
that he can be contacted through the Attorney General's office, 1200 Sixth Avenue, 
18th Floor, Detroit, Michigan 48226. His telephone number is (313) 256-2519. 

NEXT MEETING 

No time was set for the next meeting. The Chairperson indicated that he was 
gong to once again attempt to find a way to get better attendance. He also 
indicated that without better attendance, he was somewhat reluctant to invite 
quest speakers. 

The meeting was closed at 10:00 a.m. 

Respectfully submitted, 

Leon M. Schurgin 
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MINUTES OF REGULAR MEETING 
COUNCIL OF TAXATION SECTION 

STATE BAR OF MICIDGAN 

JANUARY 23, 1986 

A regular meeting of the Council of the Taxation Section of the State Bar 
of Michigan was held at 800 First National Building, Detroit, Michigan on 
January 23, 1986, commencing at 9:15 a.m. 

COUNCIL MEMBERS PRESENT 

James C. Bruinsma 
John J. Collins, Jr. 
Frank G. Dunten 
Donald M. Lansky 

Paul L. B. McKenney 
Kathleen Williams Newell 
Peter S. Sneidon 
William J. Sikkenga 

COUNCIL MEMBERS ABSENT 

Pamela Clemens Hartwig 
Stephen I. Jurmu 
David M. Rosenberger 

Andrew M. Savel, Ex Officio 
Michael L. Stefani 

OTHER PRESENT 

Roger Cook- Corporations Committee 
David J. Ohlgren - Partnerships Committee 
Harold R. Oseff, Estates and Trusts Committee 
Leon M. Schurgin- Practice and Procedure Committee 

MINUTES 

Reading of the minutes of the October 17, 1985, regular meeting of the 
Council was waived. Copies of the minutes had been mailed to the Council 
members and Committee Chairpersons together with the meeting Agenda. 

TREASURER'S REPORT 

Mr. Sikkenga reported that as of December 31, 1985, total receipts for the 
fiscal year to date were $24,548.00 and total disbursements were $3,647 .13, for a 
fund balance of $20,307.02 after taking into account the opening fund balance 
of ($593.85). 
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COUNCIL ACTIVITIES 

1. meventh Annual Federal and Michigan Tax Institute. 

Mr. McKenney reported that tentatively it is planned to hold the Annual 
Institute in October. He remarked that competing seminars have reduced 
attendance to unacceptably low levels. ICLE says we need at least 100 members to 
justify the effort. There was no objection to combining with other sections in an 
effort to increase attendance. Mr. McKenney will present a plan of action to 
increase attendance at the next Council meeting in March. 

2. 1986 State Bar Journal. 

Ms. Hartwig sent word that she requests Council and Committee 
members to suggest a possible theme for this year's Tax Issue. They should contact 
her directly before the March 11 Council meeting. 

3. Tax Essay Contest. 

Notices were sent to all law schools. The Section's February 1 deadline 
causes difficulty to Wayne Law School seniors who take a second~emester tax 
course. Council authorized Mr. Dunten to extend the deadline to March 1 from 
February 1. He will communicate the new deadline to the law schools. 

4. Tax Court Luncheons. 

Ms. Newell reported on the January 14 luncheon in honor of Judge B. 
John Williams. Only 18 attended due to bad weather which was unfortunate 
because Judge Williams' remarks were interesting and well received. 

5. Legislative Update. 

Mr. Sheldon distributed a summary of bills that Mr. Jurmu had 
provided. Henceforth, Mr. Jurmu will routinely forward summaries of state and 
local bills to Mr. Van Tiflin and handle federal bills himself. Each will distribute 
the summaries to interested Council and Committee members. Mr. Sheldon will 
confer with Mr. Jurmu to identify the interested persons. 

Council considered Mr. Oseff's remarks on pending Michigan inheritance 
tax bills and favored a bill to make the inheritance tax a "pick-up" tax. Council 
believed a less desirable alternative is embodied in S.B. 566. If a pickup tax is not 
enacted then S.B. 566 might be an acceptable alternative if modified to make clear 
that surviving spouses could have an unlimited marital deduction and if the 
exemption was tied to the equivalent federal estate tax exemption. 

Mr. Sheldon distributed Mr. Webster's statement of State ·aar policy on 
pending legislation dated December 16, 1985, to inform Council members. 
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6. 1986 Annual Tax Section Meeting. 

Mr. Collins reported that plans are proceeding for the State Bar Annual 
meeting but are not yet firm except that it will be held at Cobo Hall in Detroit. 
There will be a Tax Council breakfast meeting on Thursday, September 18, which 
will be followed by a business meeting with the Taxation Section and then a 
program for members featuring tax matters of current interest. Council discussed 
topics for the tax presentation, including employee benefits and business transfer 
tax. ICLE would prefer a single speaker to present the state of the tax law. 

7. Michigan Tax Law Journal. 

Mr. Sheldon relayed Mr. Savel's report that publication is timely 
proceeding. 

COMMITTEE REPORTS 

Mr. Sheldon distributed to the Committee Chairpersons the results of a survey 
of Bar members who expressed an interest in Committee activities. 

1. Corporations. 

Mr. Cook reported on the meeting held November 7, 1985, in Dearborn. 
The meeting was well attended and members gave presentations on imputed 
interest and S corporations. 

Also, Messrs. Cook and Collins arranged for a presentation by 
Mr. Donald Korb, Assistant to the Commission of Internal Revenue, on January 22 
in cooperation with Wayne Law School, that was well attended and received • . , ( 

Mr. Korb spoke on current tax reform proposals. 

The next meeting will be on February 20 and include presentations on 
fringe benefit regulations, tax reform, and corporate tax allocations. 

2. Employee Benefits. 

Mr. Bruinsma reported that the next meeting will be held on 
February 4, 1986, in Detroit. Bill Lieber will speak. He is pension tax counsel for 
the Joint Committee on Taxation. There will be another meeting in late April or 
early May. Members will present topics of interest. 

3. Estates & Trusts. 

Mr. Oseff reported that the Committee will meet in late February or 
early March. He reported on the activities of a joint committee on fiduciary 
accounting. The committee will meet on Saturday, January 25, at the State Bar 
Building, Lansing, on P.C. 22, the annual probate accounting form required by 
probate judges. 
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4. Individual. 

Mr. Sheldon reported on Mr. Lansky's behalf. A meeting will be held 
before next Council meeting to test the degree of interest. 

5. Partnerships. 

Mr. Ohlgren reported on the December meeting on equipment leasing. 
All meetings have been well attended. There are subcommittees on allocations, 
basis, service partner issues and legislation. The next meeting will be held in 
February on oil and gas partnerships. 

6. Practice and Procedure. 

Mr. Schurgin reported that attendance has dropped. The January 6 
meeting featured Mr. Paul Bricker of the Michigan Attorney General's office but 
there were only three attendees. Mr. Bricker reported that H.B. 4706 was making 
no progress. One section of the bill deals with liability of a purchaser of a business 
for unpaid taxes which has stimulated considerable comment among the tax bar. 
Mr. Bricker said that Treasury would step up enforcement in non-income tax areas, 
and that search warrants would be more widely used in preference to administrative 
subpoenas. Mr. Bricker invited practitioners to call him if there were questions. 

SPECIAL PROJECTS 

1. Ninth Annual Winter Conference- Joint with Real Estate Section. 

Mr. Collins reported there will be about 60 in attendance at the 
March 6, 7 and 8 meeting in Arizona. The meeting will run for three days: first 
day's subject will be tax reform proposals and Section 704(b) final regulations 
(special partnership allocations); second day's subject will be rehabilitation tax 
aspects, and final day's subject will be recent developments in syndications. 
Ms. Kathleen Merrick, phone (313) 542-5412, has scheduling information. 

2. Wayne State University- Tax Section Joint Conference with IRS. 

Mr. Cook reported that there may be potential for future joint 
presentations (see Corporations Committee report) because Wayne Law School has 
been designated for special liaison with the Internal Revenue Service. 

OLD BUSINESS 

Committee Structure and Response to Committee Surveys . for Additional 
Members. 

Mr. Sheldon had already distributed Committee interest surveys. 
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NEW BUSINESS 

Committee on Uniformity of Probate Practice. 

Mr. Oseff had already reported as part of his Committee report. He added 
that Wayne Law School is compiling and cataloguing Michigan Probate Judges' 
opinions. The Law School will respond to telephone inquiries to the Law Librarian. 
The Probate Section will publish the opinions. 

NEXT COUNCIL MEETING 

Mr. Sheldon set the next meeting on the Tax Council for Tuesday, 
March 11, 1986, at 9:00a.m., at the University. Club, Detroit, Michigan. 

ADJOURNMENT 

The meeting adjourned at 11:20 a.m. 
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TAXATION SECTION 
STATE BAR OF MICIDGAN 

COMMITTEE ON CORPORATE TAXATION 

MINUTES OF MEETING 
FEBRUARY 20,1986 

The Committee on Corporate Taxation met at 2290 First National Building in 
downtown Detroit on Thursday, February 20, 1986, at 3:00 p.m. Chairperson 
Roger Cook opened the meeting and prepared the minutes. Also present were: 

Jay Kennedy 
Jeffrey Levine 
Bob Lewis 

Merrick Malone 
Mickey Weisberg 
Ted Vogel 

The Chairperson discussed the following matters: 

1. The next meeting will be held in early May, 1986 in Southfield, 
Michigan. 

2. A special presentation on the tax reform process was given by 
Mr. Donald Korb to the Corporations Committee, other members of the State Bar 
Tax Section, the Michigan Tax Bar and students and professors from Wayne State 
University Law School on January 21, 1986. Mr. Korb is the Chief spokesman of the 
Internal Review Service on the Tax Reform Bill of 1985-1986. Mr. Korb noted, 
among other things, that tax reform is very likely to occur in 1986 and the IRS 
believes that tax reform is necessary to dispel taxpayer concern about lack of 
fairness in the federal tax system. The presentation was well attended. 

3. Copies of the minutes from the annual IRS - Bar Association liaison 
meeting are available to interested parties. Please contact Roger Cook 
(313) 256-7523. 

4. Several recent important developments concerning corporate taxation 
matters are: 

(a) The new deadline for making all elections under IRC § 338 
is July 15, 1986. In addition, several new sets of 
regulations under IRC § 338 were recently issued concerning 
basis allocations, foreign transactions and IRC § 338(h)(10) 
elections by a selling consolidated group. 

(b) Tfie IRS has recently issued final regulations under IRC 
§ 368(a)(2)(E) for reverse triangular mergers (i.e., where 
target is survivor of merger of itself and wholly-owned 
subsidiary of acquiring corporation). These regulations are 
generally more liberal than prior proposed regulations. 

8 



MICHIGAN TAX lAW jOURNAL 

(c) The IRS has recently provided partial relief for tax 
qualified plans and their sponsors with respect to late 
amendments to conform plans with TEFRA, REA and 
DEFRA. 

(d) The 9th Circuit Court of Appeals recently issued the Clark 
case which generally adopts the favorable taxpayer view 
that the character of boot in a tax-free reorganization is 
measured immediately after the reorganization under IRC 
§ 302, rather than immediately before under IRS view. 

Jeffrey Levine gave a presentation concerning the newly-issued IRS fringe
benefit regulations. 

Ted Vogel and the Chairperson gave presentations concerning the corporate 
aspects of the Tax Reform Act of 1985. 

The meeting was thereafter adjourned. 
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TAXATION SECTION 
STATE BAR OF MICffiGAN 

COMMfiTEE ON PARTNERSffiP TAXATION 

MINUTES OF MEETING 
MARCH 12, 1986 

A meeting of the Partnership Committee of the Taxation Section of the State 
Bar of Michigan was held at the offices of Miller, Canfield, Paddock and Stone in 
Bloomfield Hills on March 12, 1986. Chairman Mark McGowan called the meeting 
to order at 8:45 a.m. with Richard Soble acting as Secretary. The following 
members were in attendance: · 

Gary Bruhn 
Lawrence Elkus 
Steve Feldman 

John Grant 
Mark McGowan 
Richard S. Soble 

OLD BUSINESS 

George R. Sokoly 

The Committee discussed the Winter Conference sponsored jointly by the 
Real Property Law and Taxation Sections of the State Bar earlier in the month in 
Arizona, at which John Grant had been a featured speaker. Those who had attended 
agreed that the Winter Conference had been a success. 

MINUTES 

Mr. McGowan indicated that the subcommittee on allocations, of which he is 
the chairman, regularly meets for lunch in order to discuss topical issues and 
generally develop good "chemistry" among the members. He encouraged the 
members of the other subcommittees to try to do the same. 

Larry E1kus gave a detailed presentation on the tax aspects of oil and gas 
syndications. He reviewed the various ways that oil and gas deals are typically 
structured and pointed out important tax and non-tax traps of which to be aware in 
evaluating such deals. Larry handed out an outline covering the topic and went 
through the various points in the outline in detail. 

Following Larry's presentation, a general discussion ensued of the implications 
for practitioners of the recent Supreme Court decision holding that the sale of a 
,business through a sale of stock, rather than assets, !llay be a transaction requiring 
registration, or specific exemption therefrom, under the securities law. 
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NEXT MEETING 

The next meeting of the Committee was scheduled for Wednesday, June 18th, 
at 3:30 in the offices of Plunkett, Cooney, Rutt, Watters, Stanczyk & Pederson, 
P.C., 900 Marquette Building, Detroit 48226, with Mark McGowan acting as host. 
Mark indicated that he would ask John Grant (who had to leave the meeting early) 
to give the highlights of the speech he gave at the Winter Conference regarding the 
final regulations under Section 704(b). Alternatively, Gary Bruhn agreed to discuss 
selected issues pertaining to syndications. 

There being no further business to come before the meeting, the meeting was 
adjourned. 

Respectfully submitted, 

Richard S. Soble 
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TAXATION SECTION 
STATE BAR OF MICIDGAN 

REPORT OF MEETING 
PRACTICE AND PROCEDURES COMMITTEE 

MAY 13,1986 

A meeting of The Committee on Practice and Procedures was held at the law 
offices of Raymond & Dillion, P.C., in Detroit, Michigan, commencing at 8:00a.m. 
on Tuesday, May 13, 1986. 

Committee members present were: 

Leon M. Schurgin- Chairperson 
Richard Daguanno 
George Haddad 

Paul L. McKenney 
Bruce A. Newman 
Larry A~ Weingarden 

Raymond A. Koltys 

Non-Committee members present by invitation were: 

Harvey W. Berman 
Robert E. Forest 

Lynn Stevens Naoum 
Burton S. Roth 

Present by special invitation were: 

Charles Burk- Chief, Special Procedures 
Bernard Rutkowski 

PRIOR MINUTES 

The reading of the prior minutes was waived. 

OLD BUSINESS 

Chris Salata 

The Chairman indicated that he had received correspondence with respect to 
a proposed change in the Court Rules with respect to the precedential value of 
unpublished Court of Appeals' decisions. The proposed Rule was reviewed. The 
Committee believed that the problem went beyond the issue set forth in the pro
posed amendment to MCR 7 .215(C). The Committee believed that the heart of the 
problem still lies with the question of unpublished opinions. The fact that the 
opinions do not have precedential effect, if found, also troubled the Committee. 
The Chairman indicated that upon a reasonable request, the panel issuing the 
opinion usually will cause the opinion to be published. Until the Bar Association can 
convince the Court that all opinions should be published, the Committee indicated 
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that an attempt should be made to review and locate unpublished opinions involving 
the tax area. The Committee members agreed to attempt to provide ideas for a 
method by which the goal could be achieved. A further discussion will take place at 
the next meeting. 

Copies of the minutes of the Liaison Meeting, Central Region, of November 1, 
1985, were made available to those Committee members who had not received a 
copy. 

NEW BUSINESS 

The Chairman reviewed with the Committee a copy of a letter he had 
received dated February 27, 1986, over the signature of Clarence E. Barnes, 
Regional Counsel. The letter has been directed to Robert B. Pierce, Esq. The 
Chairman indicated that due to the lack of time for a response, he had responded to 
the letter. 

A copy of the Chairman's response was reviewed ,and approved. Copies of 
both pieces of correspondence are available by request addressed to the Chairman. 

PRESENTATION- MR. BURK AND MR. RUTKOWSKI 

The next matter to come before the meeting was a presentation of Mr. Burk 
and Mr. Rutkowski. As indicated above, Mr. Burk is the Chief of the Speical 
Procedures Section. Mr. Rutkowski is a specialist in the area of Offers in 
Compromise. 

Mr. Burk began with a review of Offers in Compromise, setting forth the 
management philosophy and the change in philosophy with respect to Offers in 
Compromise in recent years. Based on that change in management position, a 
substantially greater number of Offers are now being filed, and the acceptance rate 
has increased from less than 5% to approximately 25% in the District. Although 
they are not currently soliciting Offers in Compromise, they are both receptive to 
Offers, and they do Counter-Offers rather than outright rejecting them. 

Mr. Rutkowski then proceeded with a discussion of the technical aspects of an 
Offer·- how, when and why an Offer should be made. Likewise, he clearly 
indicated when it is in the best interest of the taxpayer not to make an Offer. 

Both presentations were enlightening. Both Mr. Burk and Mr. Rutkowski 
· spoke very highly of Mr. Newman's article in the September, 1985, Bar Journal and 
indicated that portions of the article were being incorporated into training 
programs. 
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NEXT MEETING 

No time was set for the next meeting. The Chairman did indicate that the 
next meeting would be early. in the Fall unless unusual circumstances required an 
interim meeting. 

The meeting was adjourned at 11:15 a.m. 
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COMPUTER SOFTWARE: QUESTIONING THE 
INTANGffiiLITY DOCTRINE 

By: David Machnacki 

I. INTRODUCTION 

In Michigan, as in other states, 1 only tangible personal property is subject to a 
sales or use tax. Unfortunately, the governing statutes fail to define the 
controlling phrase, "tangible personal property." See MCLA 205.51 et seq; 
MSA 7.521 et)seq (Sales Tax Act) and MCLA 205.91 et seq; MSA 7.555(1) et seq 
(Use Tax Act. Moreover, the policies underlying the taxes offer little guidance. 
For example, the avowed purpose of Michigan's use tax, a complement to the sales 
tax, is to protect local merchants from out-of-state competition. Specifically, the 
tax is imposed for the privilege of using, storing, and consuming tangible property 
brought from out of the state, property not initially reached by sales tax. See 
National Bank of Detroit, Dept. of Revenue, 334 Mich 132; 54 NW2d 278 (1952). 
See also Terco v Dept. of Treasury, 127 Mich App 22; 339 NW2d 17 (1983). On the 
other hand, the sales tax is imposed upon merchants for the privilege of engaging in 
the retail business. Sims v Firestone Tire &: Rubber Co., 397 Mich 469; 245 NW2d 
13 (1976). --

Since the announcement by IBM in 1969 of a separate pricing policy for its 
computer software, an announcement heralded by many as ushering in the software 
industry, state tax assessors have grappled with taxpayers over the issue of whethe~ 
computer software is tangible property for sales and use tax purposes. 
Predictably, revenue officials contend that software is tangible in an effort to 
preserve the tax base of computer transactions. See District of Columbia v 
Universal Computer Associates, Inc., 151 US App 30; 465 F2d 615 (1972) (testimony 
indicated that software could account for 50 or 55 percent of the purchase price). 
Taxpayers disagree, likening software to intellectual property or tax exempt 
services. Universal, supra. 

As the industry nourished, the opposing positions solidified and the dispute 
intensified. The courts, when called upon to intervene, more often have resolved 
the issue in favor gf the taxpayers and have accorded preferential treatment to 
computer software. 

This article reveals the inadequacies of the rationale offered in support of the 
intangible approach. These inadequacies are the product of speculative assumptions 
(e.g., computers can be programmed without the aid of tapes and punch cards), 
inequitable and unprincipled distinctions (e.g., the tax treatment of custom 
software is often dependent on accompanying service support when in fact such 
service is often provided with canned software), and a erroneous fusion of separate 
legal issues (the determination of tangibility is frequently made contingent on the 
determination of whether the transfer is a non-taxable service transaction). After 
calling for legislative reform, the article closes with a call to the conscientious tax 
advisor to exploit the intangibility doctrine in an effort to secure tax savings. 
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IT. BACKGROUND 

A. What is "Software"? 

To understand the problems software poses for the authorities, tax 
practitioners, and the consuming public, a working definition of software is 
essential. Unfortunately, the term "software" has no universally accepted 
definition. 4 This variation may ~xplain, in part, the inconsistencies engendered by 
the controlling judicial opinions. The term "software" is used to mean machine 
readable copies of programs. See Universal, supra qt 616. The term also may 
include documentation, such as manuals and fiowcharts. See FJrst National Bank v 
Department of Revenue, 85 ILL2d 84, 86; 421 NE2d 175 (1981). 

Most do agree, however, that the term includes the sequential computer 
instructions embodied on magnetic tapes, discs, or other media, which per~it a 
computer operator to communicate with the computer and use its efficiencies. 

For purposes of this discussion, a wrinkle must be added to this 
definition. As noted in Commerce Union Bank v Tidwell, 538 SW2d 405,406 (Tenn 
1976), there are two classes of computer instructions. Operations and systems 
software supervises the computer as it calculates, stores and reads data, etc. 
Applications software, in contrast, performs a task or tasks unique to the user's 
environment, such as preparing a payroll or monitoring inventory levels. See also 
Hone well Information stems v Maricopa County, 118 Arz 171, 178; 575 P2d 801, 
8o8· ct App 1977. 

B. The Pre-eminence of Software 

With the advent of IBM's separate pricing policy, software emerged 
from the shadow of computer hardware to satisfy the demands of a user-oriented 
public. In effect where programs were once irrevocably tied to and identified with 
a particular hardware manufactu9ers, programs of more recent vintage are machine 
independent, freely transferable. 

In terms of gross revenues, the design and distribution of computer 
software is a multi-billion dollar industry, with a potential tax

9
base projected to 

surpass that of the automotive industry sometime in the eighties. . 

In short, the financially documented pre-eminence of the software 
industry magnifies the issue of tangibility and warrants exacting scrutiny of a 
judicial doctrine which forecloses enormous tax revenues. 

C. Characterizing Computer Software 

1. The Tactile Test 

Because software is ordinarily embodied on fioppy discs or other 
media which is clearly tangible, its sale and use seems to admit of tax 
consequences. Essentially, since the physical package is perceptible to the human 
senses and, thus, "tangible" in a literal sense, only an artificial statutory 
construction would deny assessment to transactions that a literal reading would . 
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cover. See Citizens & Southern Systems, Inc. v South Carolina Tax Commission, 
311 SE2d 717 (sc 1974), where the court indicated that the taxpayer had to accept 
the consequences of his decision to purchase computer software embodied on a 
magnetic tape. Troublesome to this school of thought is the relatively 
inconsequential cost of the medium in comparison to the purchase price of the 
software pac&ges. Universal Computer Associates, supra at 617, 619; Tidwell, 
supra at 704. 

2. The Intangible Approach 

The judicially favored position considers the sale of software to be 
a non-taxable transfer of intellectual property.11 This argument maintains that the 
customer procures the seller/programmer's skill and km:>wledge in interfacing with 
computers. Accordingly, the admittedly tangible medium is discounted as only a 
convenient means to confer the purchased "expertise" from seller to buyer. See 
Universal~ supra. See also First National Bank v Bullock, 584 SW2d 548 (Tex Civ 
App 1979. 

Overlapping the intellectual property approach· to intangibility is 
the suggestion that consumers actually purchase services in software transactions. 
See First National Bank v Department of Revenue, 85 ill 2d 84, 90; 421 NE2d 175 
(1981). This approach, when used to justify intangibility, "reflects a (fundamental) 
misund:t'ltanding of software transactions and confusion of two distinct tax 
issues." Where property is transferred incident to a tax exempt i~rvice 
transaction, tangibility is irrelevant and inquiry to that end is improper. By 
forging the two independent issues. into a unitary issue, courts may mistakenly 
consider factors and policies relevant only to one issue i~ their analysis of the 
other. Therein lies the real danger - unprincipled decisions. 

These positions - intellectual property or property incident to a 
service- whether considered in isolation or in combination are as troubling at first 
gltince as was the tactile test. Specifically, other sales transactions which, 
likewise, impart knowledge to the consumer are taxed disparately. The purchase of 
a book {gr instance, is a taxable event although the tangible book is a mere 
conduit. Furthermore, the existence of contractual restrictions suggests that tq~ 
"knowledge" remains with the seller who, in turn, grants limited access to it. 
Finally, the convenience at the medium argument is questionable. To believe there 
would be no decrease in value if the instructions were orally transmitted strikes 
many as being unrealistic at best.17 Moreover, because parties do not orally recite 
program steps, this writer believes that the tax authorities are correct in presuming 
that it cannot be done. 

III. APPLICABLE CASE LAW 

A. Michigan 

The Michigan Court of Appeals recognized a canned-custom dichotomy 
in Maccabees Mutual Life Insurance Co. v Department of Treasury, 122 Mich App 
660; 332 NW2d 561 (1983). In this case, a Michigan taxpayer successfully contested 
a use tax assessment by equating the purchase of the software in question to the 
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purchase of tax exempt services. The court found that "the software programs 
represent a personalized service, customized to fit plaintiff's particular computer 
configuration." 122 Mich App at 666. 

Central to the foregoing holding was the testimony of an expert witness, 
whose testimony the court paraphrased in the following language: "Any tangible 
personal property attendant to software is inconsequential because software can be 
entered into a computer via telephone lines; .•• The standard (canned) programs 
considered by the expert can be bought at retail, need no documentation, training 
or expert engineering support, and can be used instantaneously. In contrast, the 
programs in question are customized application programs, needing prerelease 
consulting and continuing on-sight updating, and are not an end product in 
themselves." 122 Mich App at 664. 

While this language strongly suggests that the court was relying on this 
service exemption, other passages refute such reliance: "The (lower) court's opinion 
is also supported by case law from other jurisdictions. See District of Columbia v 
Universal Computer Associates, Inc., 151 US App DC 30, 465 F2d 615 (1972); 
Commerce Union Bank v Tidwell, 538 SW2d 405 (Tenn 1976), where the courts held 
that computer software is intangible personal property ••. ", 122 Mich App at 665-
666 (emphasis supplied). 

Moreover, in DAnE v Department of Treasury, 138 Mich App 696, 700-
701; 361 NW2d 373 (1984) a decision which acknowledged Maccabees as controlling, 

. the court implicitly adopted the intangible property approach "the extrinsic value 
of the software is (nominal when compared to the) organization, creation, 
knowledge and skill of the information furnished thereon." 

Finally, commentators have proffered that Maccabees stands for the 
intangible property approach, not the service exemption. See Tunick and 
Schechter, State Taxation of Com uter Software: Tan ible or Intail ible? Taxes 
Magazine, January 1985 at 62 "p erhaps the court was correct that a rational split 
should be made between custom and canned software in determining whether 
programs are tangible or intangible."). 

B. Other Jurisdictions 

Like the court in Maccabees, other courts have distinguished canned 
from custom software. See Chittender Trust Company v King, 465 A2d 1100 (Vt 
1983). Other jurisdictions less discriminating than Michigan exempt all software, in 
reliance on the notion that the tangible medium can be discarded after inputting 
the instructions into the computer memory, i.e., "the one shot use" theory, State v 
Central Computer Services, 349 So2d 1160, 1161 (Ala 1977); or that softwaremust 
be intangible in that various methods of transferral exist. Tidwell, supra at 407. 

IV. DISMANTLING THE JUDICIARY'S REASONING 

Aside from the erroneous fusion of distinct issues discussed earlier, criticism 
of the aforementioned decisions stems largely from the court's willingness to 
discard traditional property law concepts as to the interest acquired in favor of 
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some imPfgssionistic view of software, a view attributable largely to computer 
mystique. It appears that the prevailing judicial posture is a product of 
generalist judges as opposed to technological judges, and not the result of conscious 
economic policy making. In any event, the rationale offered in support of the 
intangible status conferred to custom software seems unpersuasive. 

If it is true that custom software can be transmitted over telephone lines, the 
same is true of canned programs. Alternatively, one can attack the major premise 
upon which the "other mode of transmission" rationale is founded. The argument 
erroneously assumes that all computers have a technical . capacity to receive 
electronic impulses. While theoretically a customer's computer could be adapted to 
receive the1 ~mpulse, in reality, few, if any, sellers are likely to insist upon such 
adaptation. Moreover, even with such capacity, the argument overlooks the 
suspicion that telephone lines transmittal is cost prohibitive. Thus, the tangible 
media selected, i.e., a floppy disc, may very well be instrumental to the 
transaction. In addition, at least one writer, arguing for UCC protection of 
software tra~tions likened telecommunication of computer software to the sale 
of electricity. The UCC, one should remember applies to sales of goods. Finally, 
the argument violates the long standing tax principle that a transaction is treated 
in accord with what actually transpired and not on conjecture. See Citizens &: 
Southern Systems, supra. 

The "one shot use" rationale is misplaced, for it ignores the technical realities 
of basic computer operation. While the software may indeed be destroyed, 
overlooked is the fact that memory or storage capacity is committed to the 
recently received instr~tions. As a "tangible" consequence, memory capacity is 
proportionally reduced. · 

The court in Maccabees also intimated that custom software is accompanied 
by personalized "expert engineering support" and is thus intangible in nature. Such 
language fails to account for the fact that canned programs are also accompanied 
by training seminars, technical assistance .and the like. To subject two similar 
transactions to disparate treatment smacks of inequity. Furthermore, products 
assuredly far removed from the software debate like copy machines and farm 
tractors are often marketed and sold with parallel service-maintenance 
agreements, though few contest their tangibility. Finally, the courts erroneously 
isolate the various steps undertaken on the seller's side of a custom software 
traasaction. Separated from the reproduction costs of the disc form are the 
service-related costs of custom software, i.e., tailoring the instructions to the 
customer's needs. Inexplicably, courts fail to isolate the service costs of canned 
programs. These programs, too, involve. the drafting of complex instructions. See 
Tunick and Schechter, supra at 63. While one could conceivably argue that the 
service element of the latter is so inconsequential that the tax treatment of the 
other aspects should control, such an argument is largely fictitious. Software 
vendors can and do expend immense amounts of time and money to develop canned 
programs. 

Admittedly, these development costs are spread over a greater basis since the 
programs are sold to numerous customers, not just one. But if this is to serve as 
the telling distinction, a disincentive to innovate broadly is created. Companies 
will quickly recognize that only individualized software produces favorable tax 
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consequences. As a result, only the upper strata consumers will be able to avail 
themselves of technological advances to the detriment of the majority of society. 

On a more fundamental level, all custom products require educated 
judgement, intellectual skill, and expertise. Why then, for purposes of sales or use 
taxation, is custom software distinguished from other custom property? Is the 
degree of judgement, skill, and expertise exercised dispositive? If so, has the 
judiciary articulated a fair verbal formula to decide this question of degree? Either 
all or no custom products should be exempt from these taxes, rather than ~2emising 
exemption on an arbitrary evaluation of the degree of expertise expended. 

In sum, the prevailing judicial posture regarding the tax treatment of 
computer software is largely the product of illusory assumptions or distinctions. 
Rather than concentrating on the intangible nature of software, the courts merely 
discounted any tangible features. These artificial justifications are most disturbing 
when cast in the light of current industr~3 The software industry has characterized 
itself as manufacturing tangible goods. See Gemignani, Le al Protection for 
Computer Software, 7 Rutgers J Computers & Tech 269 (1980. Remarkably then, 
the courts largely supplanted the· views of the technicians themselves. 
Unfortunately, given the doctrine of stare decisis, the suspect doctrine of 
tangibility will likely perpetuate. Mindful of the court's respect for precedent in 
DAITE, supra, one should not casually discount the rigidity of stare decisis. 
Attempts at reform must be addressed in the legislative arena where a proper 
account of the tension between tapping a potential source of large reve2~es and 
promoting high-tech growth can be made, and a compromise struck. The 
Michigan House of Representatives has embarked on this very task. A bill 
eradicating some of the foregoin~5shortcomings has been passed by the House and 
currently awaits Senate approval. 

V. THE LEGISLATIVE ARENA 

A. Michigan 

House Bills 4708 and 4709 passed the House in July of 1985. Responding 
to the call for statutory clarification 4708 would include in the definition of 
tangible personal property in the Use Tax Act all computer software except that 
created for the exclusive use of a purchaser. 4709 would include as taxable under 
the Sales Tax Act, sales of standard or modified computer software, excluding 
charges for modification of a program to meet individual requirements. In essence, 
both bills would tax all software, whether available to the general public as is or 
modified for a user's needs, if the software was available from the seller as an end 
product without further modification or adaptation. 

The bills, developed with advice from the software industry, properly 
account for the revenues foregone pursuant to the intangible doctrine. Moreover, 
the bills provide for uniform tax treatment of computer software. Furthermore, 
while deference is given to the state's traditional policy of taxing only tangible 
goods and not services, the Department of Treasury is not unduly hampered in 
collecting the taxes it has imposed. Most importantly, the doctrine of tangibility as 
to computer software is no longer left to an uncertain judiciary; it is rather 
replaced by legislative fiat. 

20 



MICHIGAN TAX LAW jOURNAL 

B. California's Approach 

California's law distinguishes applications software from systems 
software with the latter being subject to tax. Cal Rev & Tax Code S995 et seg 
(West Supp 1974). This dichotomy reflects the "special relationship" systems 
software bears to hardware and "anticipates a technological t~1fd within the 
computer industry to build •••• program elements into the hardware." 

This approach, however, may soon by outdated. Systems programs are 
now losing their strict machine identity, th~~ is they are now capable of emulating 
other machines' operating characteristics. It is useful to remember at this 
juncture that the tax problems of computer software began when software assumed 
an independent posture. Thus the California approach may have come full circle. 

Vf. TAX TIPS 

For the tax practitioner, the above discussion gives rise to several inviting 
planning tips. Generally speaking, special consideration should be given to the 
possibility of structuring software transactions so that the intangible elements the 
courts have referenced to are included. Specifically, the possibility of telephone 
line transferral, albeit costly, should not be overlooked. Such transfers are perhaps 
the safest way to accrue beneficial tax treatmen1frovided that applicable state 
law does not regard such transferral as tax evasion. 

Alternatively, given the judiciary's preoccupation with customized software, 
the consumer should modify what appears to be a plain program purchase. To 
illustrate, the consumer could purchase blank media and pay for the transfer of 
software programs to the formerly blank media. White and Raabe, Software 
Taxation: Current Cases Produce Mixed Results for Taxpayers, Taxes Magazine, 
July 1984 at 492. Admittedly, problems with this approach are foreseeable. 
Definitional problems are most likely, e.g., how extensive must changes to canned 
programs be to be deemed customized? The Michigan Court of Claims subsequent 
to Maccabees, supra, denied a taxpayer's Motion for Summary Disposition because 
the court recognized as a genuine issue of fact whether the software is canned or 
customized. See Hastings Mutual Insurance Co v State of Michigan, Department of 
Revenue, No 82-8543 (Jan. 23~ 1984). 

In recognition of the courts' frequently cited service rationale, consumers 
should request detailed documentation reflecting the service component of all 
software transactions. Such documentation augments a claim of intangibility. At 
worst, it i!fould limit one's tax liability to the cost of the tangible media 
employed. 

Finally and most impor~~ntly, the tax practitioner is urged to stay abreast of 
all legislative developments. As indicated, this aspect of tax law is a state of 
flux. Supporters on each side of the issue are lobbying for favorable treatment. 
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VII. CONCLUSION 

The tax treatment of computer software depends on whether the transactions 
in question can be described as transfers of tangible personal property. The 
judiciary has evidenced a reluctance to impose sales or use taxes on software, 
especially that which is customized. As the foregoing discussion reveals, the 
so-called intangible-tangible split, prevalent in the language of opinions, is the 
product of flawed reasoning. -Allegiance to the tangibility doctrine, this writer 
fears, may breed inequity or, worse, a disincentive to innovate. 

Resolution of these and other problems must originate from the legislative 
forum, where weighty policy decisions, inappropriate for the judiciary can properly 
be made. For example, if it is believed that technology must be stimulated, sales 
and use tax on computer software should be foreclosed. 

In the meantime, the tax practitioner can best ~erve the clients' interests by 
structuring software deals to include the intangible elements currently in vogue. 
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NOTES 

1. See J. Hellerstein & W. Hellerstein, State and Local Taxation (4th ed 
1974) for comprehensive treatment of the various state provisions. 

2. See Note, The Revolt Against the Property Tax on Computer Software; 
An Unnecessary Conflict Growing Out of Unbundling, 9 Suffolk U L Rev 
118, 126-127 (1974); Comment, Software Taxation: A Critical 
Reevaluation of the Notion of Intangibility, 1980 BYU L Rev 859 (1980). 

3. The term software is often defined broader; negatively defined, it is any 
part of the computer system except the hardware. Such alternative 
definitions add little to the present analysis. 

4. Note: According to William R. Knox, Director of the House Legislative 
Analysis Section, the bills were part of a comprehensive tax package. 
He says the package has no real hope of getting out of the Senate 
intact. Whether the bills get through unscathed is speculative. Sales 
and Use Tax of Computer Software - Is Software Tangible Personal 
Property?, 27 Wayne L Rev 1507, 1507 (1981). Comment, Sales Use and 
Property Taxation of Computer Software, 8 Ham line L Rev 307, 309 
{1985). 

5. Note, Software & Sales Taxes: The illusory Intangible, 63 B L Rev 181, 
185 (1983). 
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alternative definition adds little to the present analysis. 

7. See supra note 4, 27 Wayne L Rev at 1507 (citing C Sippi & Sippi, 
Computer Dictionary and Handbook, 202 2nd ed. 1972). 

8. See supra note 2, 9 Suffolk L Rev. at 124. 

9. See supra note 4, 27 Wayne L Rev. at 1504. 

10. See supra note 4, 8 Hamline L Rev. at 314. 

11. See supra note 2, 9 Suffolk L Rev. at 125. 
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15. Id. at 181, n.2. 

23 



16. 

17. 

MICHIGAN TAX LAW jOURNAL 

Id., at 207 (citing Keplinger, Computer Software - Its Nature and Its 
Protection, 30 Emory L J 483, 488, (1981). 

See supra note 4, 27, Wayne L Rev. at 1515 (indicating that the force of 
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reality given the "limited capacity of the human brain"). 

18. See supra note 5 at 220. 

19. See supra note 4, 27 Wayne L Rev. at 1516. 

20. Note, Computer Programs as Goods under the UCC, 77 Mich L 
Rev. 1149 (1980) (citing relvey v Wabash County REMC, 151 IND App 
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21. See supra note 2, 1980 BUY L Rev at 871. 

22. See supra note 5 at 214. 

23. See Gemignani, Le al Protection for Com uter Software 7 Rutgers J 
Computers & Tech 269 1980). The propriety of -reliance on the 
industry's characterization is dubious, however, in that the Internal 
Revenue Code prohibits accelerated depreciation for investments in 
intangible property as well as investment tax credit. Thus, the self-

. acclaimed tangible nature of software seems to have been motivated, in 
part, by the desire to secure advantageous federal tax treatment. 

24. The reader is reminded that this article is not an advocary piece in 
favor of taxation. Rather, its purpose was to identify the many 
weaknesses of the current judical approach to software taxation. Thus, 
a legislative decision not to tax computer software, a decision in line 
with current political thinking, would be palatable to this writer. 

25. According to William R. Knox, Director of the House Legislative 
Analysis Section, the bills were part of a comprehensive tax package. 
He says the package has no real hope of getting out of the Senate 
intact. Whether the bills get through unscathed is speculative. 

26. See supra note 2, 9 Suffolk L Rev. at 136. 

27. See supra note 2, 1980 BYU L Rev, at 863, n.22. 

28. See supra note 4, 8 Hamline L Rev. at 314, n.42. 

29. White & Vanecek, Taxpayer Beware, Taxes Magazine, May 1982 at 377. 
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INEQuri'IES IN APPORTIONMENT 
OF THE SINGLE BUSINESS TAX 

By; Joseph Katzenback 

The Single Business Tax is a tax on the privilege of doing business.. in 
Michigan. It is not a tax on income. Taxes are imposed upon compensation paid to 
employees (salaries, wages, fringe benefits, workmen's compensation payments, 
employer contributions to pension and profit shares plans, and employer payments 
for social security and unemployment compensation taxes), business income (based 
on federal taxable income from business), and net capital goods. Schenk, The 
Michigan Single Business Tax: A State Value Added Tax, 58 Mich S B J 392 (1979). 
A taxpayer's liability under the Single Business Tax Act depends on the extent to 
which the taxpayer's activities are confined solely to Michigan and the· extent to 
which the taxpayer conducts business outside the state. , 

\, 

The purpose of this article is to alert the tax practitioner to the possibility 
that their clients who conduct business in several states may be paying excessive 
tax under the Single Business Tax. In the recent case of Jones & Laughlin Steel 
Corporation v Department of Treasury, 145 Mich App 405; 377 NW2d 397 (1985), 
the taxpayer offered evidence to show that the apportionment factor of the SBT 
overstated its compensation paid in Michigan. The taxpayer was paying taxes to 
Michigan on compensation which was paid outside of Michigan. It is possible that 
other taxpayers could be paying Michigan tax on their .business activities conducted 
outside the State of Michigan. 

The first section of this article contains a brief discussion of the history of 
the Single Business Tax. The discussion will focus on the purpose behind the tax and 
what other laws were repealed or modified as a result of the enactment of the 
Single Business Tax Act. The second section examines the different treatment of 
taxpayers who conduct business exclusively in the State of Michigan and taxpayers 
who conduct business in several states. The three-factor apportionment formula to 
be applied by multi-state taxpayers will also be examined in this section. The third 
section asks whether the three-factor apportionment formula fairly represents the 
extent of a multi-state firm's activities in Michigan. This section will examine 
recent problems that have been encountered with the apportionment formula. The 
procedure to be used by a taxpayer in order to apply an alternative apportionment 
method will be outlined in the fourth section. The focus will be on the burden of 
proof and the extent of proof required to prove that the statutory factor does not 
fairly represent the taxpayer's activities in Michigan. 

II. HISTORICAL BACKGROUND 

In 1975, the Michigan Legislature enacted Public Act 228 which instituted the 
Single Business Tax Act. MCLA 208.1 et seg; MSA 7.558 et seg effective 
January 1, 1976. In conjunction with this act four other tax laws were repealed. 
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These laws involved taxation of income from corporations and institutions, taxation 
of franchises, privilege taxes on domestic insurers and tax on crpital arid reserves 
of savings and loan associations. Four other laws were modified. . 

There were five objectives behind the enactment of the SBTA. The first was 
to simplify state business taxes by having only one rate applicable to all business 
taxpayers. The second was to stabilize the state revenues. The prior tax was 
vulnerable to swings in the economy and corporate profits. Aversion of an 
impending state deficit was the third objectives. This was to be1 accomplished by 
having taxpayers report on a quarterly basis instead of the semi-annual reporting 
required under the corporate income tax. Also, the deferral of the effective date 
of the repeal of the franchise tax until May 14, 1977, would provide the needed 
revenue to reduce the cash flow deficit. Fourth, the proponents hoped to have a 
neutral tax that would not interfere with internal business decisions. Finally, the 
SBT was intended to re~uce the tax burden on capital, and thus to stimulate capital 
investment in Michigan. 

It was with these objectives in mind that the Michigan Legislature passed the 
SBTA. The result was a single business tax based on the extent of a taxpayer's 
business activities in the state. The Act imposed a flat tax of 2.35% on the 
taxpayer's Michigan Adjusted Tax Base. 

III. DIFFERENT TREATMENT OF TAXPAYERS 

The Michigan Adjusted Tax Base is calculated differently for those taxpayers 
who conduct business exclusively in Michigan and for those who conduct multi-state 
business. Both categories of taxpayers initially calculate their Michigan Tax base 
from th~ same source: their federal taxable income. After making the adjustments 
conta!ned in MCLA 208.9; MSA 7 .558(9) the taxpayer arrives at its Michigan Tax 
Base. 

The taxpayer operating a business exclusively in Michigan must allocate his 
entire Michigan Tax Base to the state. MCLA 208.40; MSA 7 .558(40).~ The multi
state business taxpayer, however, must follow the apportionment and allocation 
rules contained in MCLA 208.41 to MCLA 208.69; MSA 7 .558(41) to MSA 7 .558(69) 
in ordgr to arrive at its Michigan Adjusted Tax Base which is to be allocated to the 
state. 

The apportionment of a multi-state firm's tax base is calculated through the 
application of a statutory three-factor apportionment formula. The formula is as 
follows: 

Total Michigan Wages + 
Total Wages 

Total Michigan Property + 
Total Property 

3 

Total Michigan Sales · 
Total Sales 

This apportionment percentage is then multiplied by the Michigan Tax Base to 
arrive at the Michigan Adjusted Tax Base. 
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The greater the proportion of a taxpayer's business activities in Michigan, the 
larger is its Michigan Adjusted Tax Base. The application of this formula is 
intended to produce a tax base that fairly represents the taxpayer's business 
activities in the state. 

IV. PROBLEMS ENCOUNTERED WITH THE APPORTIONMENT FACTOR 

Over the past years, problems have been encountered with the incorrect 
application of the apportionment factor. An incorrect application of the 
apportionment factor can result in either an overstatement or understatement of 
the taxpayer's business activities in the state and therefore, an overstatement or 
understatement of the taxpayer's SBT liability. But even a correct application of 
the apportionment formula has also been shown to overstate a taxpayer's business 
activities in Michigan and resulted in an overstatement of the taxpayer's single 
business tax liability. 

An understatement occurs when the apportioned compensation (total 
compensation multiplied by the apportioned percentage) is less than the actual 
compensation paid in Michigan. An example of this is where apportioned 
compensation is $12,000,000 and the actual compensation is $18,000,000. This 
results in $6,000,000 of compensation remaining untaxed by the state. 

An example of an overstatement is when the apportioned compensation (total 
compensation multiplied by the apportioned percentage) is $18,000,000 and the 
actual compensation paid by the taxpayer was $12,000,000. This means the 
taxpayer has to pay tax on $6,000,000 of compensation that he actually paid to 
employees outside of Michigan. The taxpayer could be paying taxes twice on this 
compensation if the other states in which it conducts business charge a similar 
tax. There would not seem to be much incentive to a multi-state taxpayer to 
conduct business in Michigan if it is going to be subject to double taxation. 

A. Misapplication of Apportionment Factor 

An example of an incorrect application of the apportionment factor is 
Wismer & Becker Contractin En ineers v Michigan Department of Treasury, 146 
Mich App 690; 382 NW2d 505 1985 • In Wismer, the corporation had included its 
distributive share of out-of-state joint venture property, payroll, and sales when 
calculating the apportionment income. This resulted in an understatement of the 
corporation's Michigan activities and the corporation's tax liability was reduced. 
The issue was whether the corporation and its joint ventures should be considered 
for tax purposes as a single business unit or as separate units. The court held that 
the corporation was an individual taxpayer as defined in MCLA 208.6(1); MSA 
7 .558(6)(1) and was therefore, subject to the single business tax. The court ruled 
that the corporation could not include its distributive share of the joint venture's 
sales, property, or payroll in its calculation of its apportioned income since this 
would not fairly represent its activities in the state. The court stated that if the 
joint ventures had carried out acthvities in the state, each joint venture would be 
treated as an individual taxpayer. Since the joint ventures did not conduct any 
business activity in the state, the joint ventures were not subject to the single 
business tax. 
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B. Overstatement Despite Correct Application 

A recent case in which the correct application of the apportionment 
factor led to an overstatement is Jones & Lau hlin Steel Cor oration v Department 
of Treasury, 145 Mich App 405; 377 NW2d 397 1986 • The petitioners in Jones 
claimed that the three-factor apportionment formula did not accurately represent 
their activity in the state and requested approval to implement an alternate 
apportionment method. The Tax Tribunal found for the petitioners. The Court of 
Appeals held that the petitioners had proved by clear and convincing evidence that 
the apportionment formula did not fairly represent the extent of the ·petitioner's 
activities in the state, and affirmed approval for the petitioners to implement an 
alternate apportionment method. The petitioners provided that the apportionment 
formula overstated the compensation actually paid by the corporation in Michigan. 
The actual compensation paid by Wilson Foods Corporation, a co-petitioner, was 
$91,642, whereas the apportioned compensation was $2,975,400. The apportioned 
compensation for Jones & Laughlin was from $12,000,000 to $17,000,000 higher 
than actual compensation paid in Michigan. The commissioner determined that this 
overstatement would have resulted in a $556,697 tax liability for Jones and a 
$37,694 tax liability for Wilson Foods. 

V. PROCEDURES TO IMPLEMENT ALTERNATIVE METHODS 

Jones was the first case in which the Court of Appeals addressed the issue of 
whether the apportionment method under the Single Business Tax Act fairly 
represented the extent of a taxpayer's activities in the state. The case illustrates 
how the statutory apportionment formula may overstate a taxpayer's liability. The 
question arises, then, of how a multi-state firm can obtain permission to apply an 
alternate apportionment method. 

MCLA 208.69; MSA 7 .558(69) contains provisions for the a9plication of 
alternate methods of apportionment. It lists four alternate methods. In order to 
apply one of these alternative methods, the taxpayer must petition the 
commissioner and obtain the commissioner's approval. pursuant to MCLA 208.69(2); 
MSA 7 .558(69)(2). The commissioner can also require that the taxpayer apply an 
alternate method. 

A. Application of Procedures 

The petitioners, in Jones did not petition the commissioner and obtain 
his approval before applying an alternate method. The petitioners used a two-step 
apportionment method. The petitioners calculated their apportioned income with 
the three-factor apportionment formula without adding in compensation, as 
required by MCLA 2Q8.9; MSA 7 .558(9). They then allocated their actual 
compensation paid in Michigan to their apportioned income to determine their 
single business tax liability. The commissioner recalculated the petitioner's tax 
base and assessed deficiencies against the petitioner. The petitioners successfully 
appealed the assessment. 
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Since the issue of fairness was a question of first impression, the court 
looked to two past cases dealing with the same issue under the Income Tax Act of 
1967, MCLA 206.1; MSA 7 .558(101) et seq. These cases were Donovan Construction 
Company v Department of Treasury, 126 Mich App 11; 357 NW2d (1983), reh den 
419 Mich 984 (1984) and Pa e & Dolan of Wisconsin v Department of Treasury, 136 
Mich App 418; 360 NW2d 208 1984). The court maintained that the rationale used 
in these two cases would be applicable to Jones since the Income Tax Act of 1967 
contained similar provisions. In addition, the Single Business Tax and the franchise 
fee under MCLA 450.305(5); MSA 21.208(5) were similar in that they were a tax on 
the privilege of doing business in the state. 

Both cases involved multi-state firms who had used the separate 
accounting method in calculating their tax liability in another state, and the 
apportionment method in calculating their tax liability in Michigan. In both case 
the commissioner sought to have the firms use the separate accounting method to 
calculate the Michigan tax liability. The court in Donovan held that a great 
disparity in tax liability was not sufficient proof to show that the apportionment 
factor did not fairly represent the firm's activities. The court further held that the 
burden of proof was on the party seeking to apply an alternate method, and this 
must be proved by clear and convincing evidence. The court stated that in order 
for a party to be successful it must attack each element (payroll, sales and 
property) in the statutory formula. 

In Payne, the court held that a great disparity in tax liability was not 
sufficient proof of the inadequacy of the apportionment factor. The court also 
rejected the commissioner's argument that the combined tax base under the 
apportionment method and the separate account method should equal the taxpayer's 
total federal taxable income. The court stated that the reason for some of the 
federal income tax not being taxed by either state could be a result of the different 
tax laws imposed by the different states and federal government. 

The court in Jones based its decision upon the rationale of the Donovan 
and Payne courts. The petitioners in Jones offered evidence to show that the 
apportionment formula overstated their compensation attributable to Michigan, and 
that their actual compensation paid in Michigan could be precisely calculated. 
Jones & Laughlin Steel Corporation v Department of Treasury, 145 Mich App 405, 
413; 377 NW2d 397 (1985). The court held that the proof was clear and convincing 
evidence that the statutory formula did not accurately and fairly represent the 
taxpayer's activities in the state since the apportioned compensation overstated the 
actual compensation paid in Michigan. 

B. Suggested Steps for Practitioners 

From the foregoing discussion of recent cash law, one can see that the 
tax practitioner has to be alert to two possible problems when preparing a client's 
Single Business Tax return. The tax practitioner has to ensure that the taxpayer is 
correctly applying the apportionment and allocation rules contained in M CLA 
208.41 to MCLA 208.69; MSA 7 .558(41) to MSA 7 .558(69). Additionally, the 
practitioner has to ensure that the apportionment factor does not understate or 
overstate the taxpayer's business activities and tax liability. As was shown in the 
Jones & Laughlin case, the taxpayer can possibly save thousands of tax dollars if it 
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is determined that its apportioned income has been overstated and if it is granted 
approval to use an alternate apportionment method. 

The first step is to determine if the taxpayer has separate records of its 
business activities in Michigan. If the taxpayer does not, it might be wise to 
suggest that the taxpayer start to keep such records. If the taxpayer does so, the 
practitioner should perform tests to determine if the apportioned income 
accurately reflects this data. For example, to test whether the apportioned 
compensation accurately reflects actual compensation, the practitioner should 
multiply the total compensation as defined in MCLA 208.4(3); MSA 7 .558(4)(3) by 
apportioned percentage (determined by the three-factor apportionment formula). 
The following is an example of such a test for a hypothetical taxpayer where the 
Michigan Tax Base equals the total compensation paid and there are no further 
adjustments: 

Total compensation paid in Michigan 
Total compensation paid 

Total sales in Michigan 
Total sales 

Total property in Michigan 
Total property 

Total wages in Michigan 
Total wages 

apportioned percentage: 

31,055,000 
72,220,930 

24,067,000 
45,409,000 

11,023,000 
22,495,918 

26,500,000 
50,000,000 

Total Michigan Wages + 
Total Wages 

Total Michigan Property + 
Total Property 

Total Michigan Sales 
Total Sales 

= 

= 

26,500,000 
50,000,000 

.53 

= 1.550 
-3-

= .5167 

+ 

+ 

3 

24,067,000 
45,409,000 

3 

.53 

3 

30 

+ 

+ 

11,023,000 
22,493,918 
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Test for overstatement: 

= 
= 
= 

Apportioned Compensation 

Total Compensation x 
Apportioned Compensation 

(72,220,930 X .5167) 

37,316,555 

Actual Compensation 
of Michigan 

Actual Compensation 
of Michigan 

31,055,000 

31,055,000 

= 6,261,555 (overstated compensation) 

If this total overstatement was subject to Single Business Tax _at the rate of 2.35%, 
the discovery of the overstatement would result in a tax savings of 
(6,261,555 X .0235) = 147,146.54. 

If the apportioned compensation is greater than the actual compensation 
paid in Michigan, the taxpayer's liability is being overstated. 

Once it has been determined that the taxpayer's liability has been 
overstated, the next step is to petition the commissioner for approval to use an 
alternate apportionment method. At this point, the practitioner should be able to 
prove that the statutory apportionment formula does not fairly represent the· 
taxpayer's business activities. The practitioner should also propose an alternate 
method that will more fairly represent these activities. · 

lf the commissioner denies approval to use an alternate method, the 
taxpayer may seek relief from the Tax Tribunal. The tax practitioner must be able 
to offer clear and convincing evidence that the statutory formula does not fairly 
represent the taxpayer's activities in the state. This can be accomplished by 
showing that the actual activities in the state can be precisely determined and that 
the apportionment factor overstates or understates those activities. 

VI. CONCLUSION 

The Single Business Tax is ten years old. But it is not until 1985 that the 
Court of Appeals addressed the question of whether the statutory three-factor 
apportionment formula accurately and fairly represented a multi-state taxpayer's 
activities in Michigan. The decision in Jones & Laughlin may potentially result in a 
barrage of litigation by other multi-state firms who are able to prove that the 
three-factor apportionment formula overstates their activities in Michigan. 

MCLA 208.69; MSA 7 .558(69) allows "the employment of any other method to 
effectuate an equitable allocation and apportionment of the taxpayer's tax base." 
This provides for a whole range of possible allocation methods. This could lead to a 
multitude of methods being proposed by multi-state firms. The Department of 
Treasury and the courts would be kept busy having to decide if the proposed 
methods accurately and fairly represent the extent of the firm's activities in the 
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state. Perhaps the best solution would be for the Department of Treasury to devise 
a new method of apportionment and allocation. One solution might be to apply the 
separate accounting method. The problem with this is that it may place an added 
burden and expense on firms who do not keep separate accounting records for their 
activities in each state. 

But the question remains; does a single method of apportionment exist that 
will accurately and fairly represent the activities of all the different types of 
multi-state firms? This is a question the Department of Treasury and the 
Legislature should continue to address. 
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NOTES 

1. The four other laws which were modified were tax on intangibles, tax on 
inventory, business privilege tax credit, and exemptions for utility 
materials and supplies. For an explanation of these modifications see: 
New Michigan Single Business Tax Law and Explanation, Michigan Tax 
Reports Special Report, August 28, 1975. 

2. For a discussion of these objectives see: Haughey, The Michigan Single 
Business Tax -Background and Objectives, 55 Mich S B J 262 (1976). 

3. The following must be added to federal taxable income: income from 
obligations of other states; income taxes and business privilege tax; 
NOL carry-backs and -overs; capital losses after 1/1/76; certain 
depreciation or amoritization; dividends, interest or royalties paid; 
compensation paid; capital gains deduction of individuals if related to 
business activity; and deductions or exclusions allowed some types of 
taxpayers. The taxpayer must subtract the following items: Dividends, 
interest or royalties received; and capital loss not deducted in 
computing federal taxable income. 

4. MCLA 208.40; MSA 7 .558(40) provides: 

"In the case of a taxpayer whose business activities are confined solely 
to this state, the entire base of the taxpayer shall be allocated to this 
state except as provided in section 56." 

5. MCLA 208.41; MSA 7 .558(41) provides: 

"A taxpayer whose business activities are taxable both within and 
without this state, shall apportion his tax base as provided in this 
chapter." 

6. MCLA 208.10(2); MSA 7 .558(10)(2) defines a taxpayer as "a person liable 
for a tax, interest or penalty under this act." 

MCLA 208.6(1); MSA 7 .558(6)(1) defines a person as "an individual, firm, 
bank, financial institution, limited partnership, co-partnership, 
partnership, joint venture, association, corporation, receiver, estate, 
trust, or any other group or combination acting as a unit." 

One trap for the unwary to avoid is the failure not to realize that a 
partnership or Sub S corporation in Michigan will be subject to the SBT 
even though for federal tax purposes the profits would flow directly to 
the owners. 
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7. MCLA 208.69(1); MSA 7 .558(69)(1) lists the following alternative 
methods: 

"(a) separate accounting; (b) the exclusion of 1 or more additional 
factors which fairly represent the taxpayer's business activity in this 
state; (c) the inclusion of 1 or more factors which fairly represent the 
taxpayer's business activity in this state; (d) the employment of any 
other method to effectuate an equitable allocation and apportionment 
of the taxpayer's tax base." 
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CHARITABLE CONTRIBUTIONS: A LEGITIMATE 
ADDITION TO THE MICffiGAN INCOME TAX FORM? 

By: Karen Calavenna 

I. INTRODUCTION 

In 1982 an addition was made to the State of Michigan Income Tax form. In 
the section designated for the totaling of taxes owed and taxes that may be 
overpaid, a new box appeared. This contribution box gave taxpayers, who were 
entitled to a refund, an opportunity to contribute a small portion of their refund to 
the Children's Trust Fund from the tax funds of the State Treasury Department. It 
was only the second time in the Nation that such an area had appeared on a state 
income tax form. The first was in Colorado, preceding Michigan's by only three 
months. Then in 1983, a second charity appeared in the same section of the 
Michigan Income Tax form. This time, however, a blank allowing $2.00 or more as 
a donation to the Nongame Fish and Wildlife Fund replaced the contribution box 
idea previously used by the Children's Trust Fund. In 1984 still another change was 
made which eliminated the maximum of $2.00 per taxpayer that could be 
contributed to the Children's Trust Fund. Now that the Children's Trust Fund has 
also adopted the blank line, the $2.00 or $4.00 contribution limits have completely 
disappeared from the income tax forms. According to David C. Mills, of the 
Children's Trust Fund, this form of charitable contribution has been so successful 
that 33 states currently have this option on their state tax forms. 

This paper discusses the origins of these trust funds and analyzes the 
operation of the funds include: 1) procedures by which the organizations are 
selected to receive the monies collected from taxpayers; 2) allocation of these 
funds; and 3) administration of the trust funds. The possibility of other charities 
and its potential effect on Michigan Income Tax Forms and the taxpayers are 
addressed. 

To the Michigan taxpayer, it may seem incongruous that the Michigan 
legislature selected two such seemingly different charities, one supporting animals 
and the other supporting children, to appear side by side on the tax form. Both 
charities were accepted under amendments to Act No. 281 of the Public Acts of 
1967, as amended by Act No. 189 of the Public Acts of 1983. What does the 
prevention of the abuse of the state's children have in common with protecting our 
state's fish and wildlife? Nothing, except their proximity to each other in the 
coveted contribution area of the income tax form. Determinations regarding which 
charitable agencies receive recognition on the tax form is a matter presented 
before and decided by the Taxation Committee of Michigan, chaired by 
Representative H. Lynn Johdahn and comprised of other State Representatives and 
Senators. 

There are countless other groups which vie for the coveted positions. The 
decisions are affected by lobbyists at the Capitol. It is doubtful that the stark 
differences of the two chosen charities were even considered by the Legislation. 
The two charities were chosen by the Taxation Committee on the basis of the 
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individual merit and need of each charity plus active external lobbyist support and 
publicity endeavors. In this sense, the Legislature has left the ultimate choice to 
contribute to one, both, or neither of these charities to the individual taxpayer. 

II. THE CHILDREN'S TRUST FUND 

A. The Origin and Purpose of the Children's Trust Fund 

The Children's Trust Fund (CTF) was conceived in 1982 by Dr. Ray 
Helfer, a pediatrician affiliated with Michigan State University. After years of 
working with children after they had been abused, Dr. Helfer became convinced 
that measures must be taken beforehand to prevent the abuse. This idea, although 
not unique, is significant because it became the springboard for the creation of the 
Children's Trust Fund in Michigan. This Fund establishes a permanent source of 
support for local programs aimed at preventing child abuse and neglect. 

The Children's Trust Fund is designed to support child abuse prevention 
programs. Such programs address children and families prior to any involvement 
with the Department of Social Service's Protective Services Division. One of the 
main purposes is to avoid a breakdown in parent-to-child relationships. 

The Fund was established by Michigan legislation in 1982, MCLA 
206.440; MSA 7.557(1440). 

"(1) Effective for the tax year beginning January 1, 1982, 
and until the State Treasurer certifies that the assets in 
the Children's Trust Fund exceed $20,000,000.00, an 
individual who is entitled to a tax refund under this Act 
sufficient to make a designation under this section may 
designate that $2.00 of his or her refund be credited to the 
Children's Trust Fund. In case of a joint return of husband 
and wife •••• $4.00 of their refund may be credited to the 
Children's Trust Fund." 

MCLA 206.440, PA 1982, addressed how to collect the money. This 
eventually led to the contribution box on the Michigan Income Tax return. The 
1982 bills were sponsored in the Michigan Legislature by Representative Debbie 
Stabenow of Lansing, and was supported by several other representatives including 
Curtis Hertel of Detroit. The original bill, when first proposed, met no dissension. 
The only concern was expressed by the State of Michigan Treasury Department 
which feared it might complicate the State of Michigan Income Tax form. 

B. The Operation of the Trust Fund 

The Trust receives contributions from the contribution box on the 
Michigan Income Tax form or from private contributions. Of the monies collected 
from the tax forms, 50% is immediately set aside in a Trust Fund where it will 
remain untouched to collect interest. Of the remaining funds, another 40% is 
applied to meet the immediate needs of agencies aiding abused children, leaving the 
remaining 10% for administrative purposes. The contribution area will remain on 
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the tax form until the total of the 50% set aside in the Trust Fund reaches $20 
Million. By that time it is hoped that the interest earned from the Trust Fund will 
enable the program to remain solvent, and that the principal $20 Million can remain 
untouched. 

The Executive Director of the Children's Trust Fund, David c. Mills, 
cites the following statistics. By early 1986, the Fund has collected a total of 
$2,235,000, of which $1,975,350 has been collected from the income tax forms; with 
an additional $178,000 of ~arned interest. Since 1982 when the contribution box 
appeared on the tax form, $664,913 was collected the first year; $612,220 was 
collected the second year; and $698,220 was collected the third year. In the third 
year, 230,000 people checked contribution boxes for an average of $3.03 per 
person. These monies are managed by the State Child Abuse and Neglect 
Prevention Board which meets approximately fourteen times a year. The Trust 
Fund monies are invested along with other state funds by the State Treasury. Even 
though the Fund is not a government agency, it receives a great deal of support. 
from the state government. 

In 1985, the Children's Trust Fund sponsors went before the legislature 
again to request a change in the contribution box method of collection. Following 
the lead established by the Nongame Fish and Wildlife Fund, the Children's Trust 
Fund requested a blank which would not limit the contributing taxpayer on the 
portion of his fund that he could designate to the Fund. Therefore, on 
November 15, 1985, as Public Act No. 165, House Bill No. 4876, an amendment to 
Section 440 of Act No. 281 of the Public Acts of 1967 was filed and approved. The 
amendment eliminated the contribution boxes, which limited taxpayer contributions 
to either $2.00 or $4.00, and replaced them with a blank line to be completed by the 
taxpayer. This measure no longer limits those taxpayers who wish to contribute 
more than the originally designated $2.00. It appears as such for the first time on 
the 1985 State of Michigan Income Tax form. Collection figures for 1985 are not 
yet available. 

C. The Administration of the Children's Trust Fund 

The Children's Trust Fund is administered by a fifteen member Board, 
called the State Child Abuse and Neglect Prevention Board. The Board includes ten 
citizens appointed fY the Governor for three year terms and five members from 
state departments. The Chairperson of the Board, selected by the Governor, is 
one of the public members. Among the responsibilities of the Board are: 1) to 
develop a state plan for the distributions from the trust fund; 2) to provide for the 
exchange of information on the establishment and maintenance of prevention 
programs; 3) to develop criteria for distributions; 4) to provide statewide 
educational and public information seminars related to child abuse and neglect; and 
5) to establish a procedure for an internal evaluation of the performance of the 
state board. 

To receive monies from the Children's Trust Fund an applicant agency 
must undergo a rigorous evaluation by the Department of Social Services. Michael 
Perrelli, a past Public Relations Director for CTF, explained the procedure for 
application and evaluation. Once a year the Board of Directors of the CTF issues 
"requests for proposals." At this time the Board distributes documents explaining 
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the application procedure. All abuse prevention agencies are invited to file such 
requests. The field is highly competitive. The CTF issues grants to only about 18% 
of the agencies that apply. Before the Board acts on a request for proposal a 
designated local council whose members have been approved by the legislature mu8t 
investigate the agency. If the agency receives the support of the local counsel, the 
proposal will pass to the Board. All final decisions concerning distributions. of funds 
are made by the Board. 

There are two ways qualified agencies may be able to receive financial 
support from the Fund. First, designated council may choose to invest through 
public education or through grants to an agency. The council has invested $160,000 
in this way. A second way has allocated $303,000 to twenty-three different 
agencies from direct donations. 

The agencies receiving monies are highly diverse. Some are private 
agencies, some are public. They range from as large and well-known as the YMCA 
whose Port Huron latch-key program receives assistance, to the small city of 
Alma's educational program which teaches parenting skills to new parents. Included 
also are neighborhood-based person to person support and drop-in centers, programs . 
that address pregnancy concerns, programs for children and adolescents directed at 
the prevention of sexual abuse, and state assistance in helping local agencies work 
together. Geographic location may have an impact on distribution of monies but is 
only one of many factors considered. Others include coherence with the Children's 
Trust Fund goals, the needs of local community, and the objectives of the program. 

ill. THE NONGAME FISH AND WILDLIFE FUND 

A. The Origin and Purpose of the Fund 

The Nongame Fish and Wildlife Fund was also part of the Public Acts of 
1967, No. 281, § 239 which led to MCLA 206.439, MSA 7.557 (1439): 

"(1) Effective for tax years. beginning in 1983 or 1984, a 
taxpayer who is entitled to a tax refund under this act 
sufficient to make a designation under this section may 
designate that $2.00 or more of his or her refund be 
credited to the State of Michigan Nongame Fish and 
Wildlife Fund for the support or research and management 
of nongame fish and wildlife, designated endangered 
species, and designated plant species in this state. 

(3) • • • 'nongame fish and wildlife' means fish or wild 
animals that are unconfined and not ordinarily taken for 
sport, fur, or food ••• " 

Sponsors of this bill included Michigan Representative Tom Scott and H. Lynn 
JondahL 

The Nongame Fish and Wildlife Fund is a branch of the Michigan 
Department of Natural Resources. The Director of the State Department, 
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Gordon E. Guyer, delegates the direction of the Fund to a department appointee, 
Robert Hess, who actually oversees the distribution of the monies. Wildlife 
projects all over the state benefit from the contributions of Michigan taxpayers. 
Primarily, the check-off campaign supports small grant programs. Last year thirty
two projects aimed to protect endangered speci, in Michigan received grants 
ranging from $200 to $5,000 from the Wildlife Fund. 

Contributions made to the Nongame Fish and Wildlife Fund support the 
survival of over 500 species of non-hunted wildlife and rare plants. Goals and 
methods of the Fund include: 1) habitat protection and improvement; 2) nongame 
releases to rebuild animal populations; 3) research and education to advance 
management; and 4) measures to increase people's enjoyment of wildlife and plant 
resources. The majority of these contributions originate from the Michigan Income 
Tax form tax check-off. 

B. The Administration of the Fund 

Projects wishing financial support and grant hopefuls must submit to the 
Nongame Fish and Wildlife Citzens' Advisory Committee a proposal which outlines 
specific objectives and goals, the rationale for the endeavors, and the proposed 
methods to accomplish the task. This committee is comprised of individuals with a 
special interest in the production and protection of wildlife in the state. Members 
include representatives from the Michigan United Conservation Club, the Michigan 
Audabon Society, the Michigan Environmental Action Committee, and the 
Kalamazoo Nature Center. The Committee meets bi-monthly to review proposals 
and to evaluate the progress of the grants that have been issued by the Fund to 
support the various projects. 

The general criteria used to evaluate grant proposals includes: 
availability of matching funds from outside sources; degree to which proposal 
conforms to the goals of the Nongame Fish and Wildlife Program; scope and impact 
of the proposal; technical merit; and the expertise, experience and credentials of 
the submitting investigator. Projects receiving grants from the Nongame Fish and 
Wildlife Fund in 1985 include: studies of the migration and breeding habits of the 
Loons, the Grey Owl, the Piping Plover, the Michigan Osprey, the Lake Sturgeon, 
the Copperbelly Water Snake, the Terns, and the Purple Martins; publication of the 
illustrated Manual of Michigan's Endangered and Threatened Animals; preproduction 
research for a future videotape on the Kirtland Warbler; and construction of an 
observation platform at the Maple River Flooding projects to allow the public to 
view waterfowl and other wetland wildlife species. All of these projects must 
resubmit proposals each year to continue to receive financial support. The progress 
of each project is monitored by the Citizen's Advisory Committee. 

Michigan Income Tax form contributions supply the majority of the 
monies raised by the Nongame Fish and Wildlife Fund. In the first year that the 
option of contributing to the Nongame Fish and Wildlife Fund appeared on the 
Michigan tax form, $27.0,000 was collected. In 1984, the amount increased to 
$495,507. The average contribution of the 102,000 contributors for 1984 was 
$4.81. To date in 1985, $4,500 has been collected. 
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IV. ANALYSIS OF THE CHARITABLE CONTRIBUTION SYSTEM 

On the surface these two recipients of the privilege to be part of the 
Michigan Income Tax form appear to be two almost extremes. One support fish, 
animal and plant life in Michigan while the other aims to prevent the abuse of the 
children in the state. But the inner workings of the two funds are very similar. 
Although the Children's Trust Fund is more formalized than the Nongame Fish and 
Wildlife Fund, both require stringent proposals from applicants wishing to receive 
the financial support. Both have formed either a committee or a board to evaluate 
the proposals and to recommend guidelines for the distribution of the funds. The 
most striking similarity between these two funds is that they have managed to 
attain the coveted position on the Michigan Income Tax form. 

The fact remains that in 1984 over one million dollars was diverted from the 
pockets of the taxpayer to these two funds and the directors expect even greater 
sums from the 1985 income tax forms. This method of donation and collection is 
painless for the taxpayer and the recipients. The taxpayer has only to write in an 
amount of donation. There is no check to write and no envelope to mail. The 
recipient has only the challenge of earning the spot on the tax form and then 
receiving checks periodically from the State Treasury Department. 

V. CONCLUSION 

What will happen if other equally worthy charities also receive permission to 
appear on the tax form. Senator Paul B. Henry, after voting "nay" on House Bill 
No. 4181, an update on the Nongame Fish and Wildlife Fund, invoked his 
constitutional right to protest by requesting permission to submit in writing the 
reasons for his vote. 

His statement read: 

"While I support increased state funding for nongame 
wildlife protection, I regretfully cannot support the means 
employed by (this bill). However, meritorious the end 
being pursued, it is wrong to allow one particular cause 
preferential treatment on the tax form without extending 
the same privilege to all other equally meritorous 
interests. To do this, however, . would be to destroy the 
simplicity of the tax form in addition to creating 
inefficient administrative cost-:burdens on the Department 
of Treasury." 

It cannot be denied that Senator Henry's argument has merit. The only 
original opposition to the first charity's request to appear on the Michigan lncom~ 
Tax form was from the Treasury Department which expressed one of these 
concerns; a fear that the income tax form would become too difficult for the 
average taxpayer. How many more equally worthy charities will appear on the 
Michigan Income Tax form in future years? How difficult will the Michigan 
Treasury Department's task of distribution become? What further costs of 
implementation will the taxpayer have to bear? It is not equitable that only two 
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charities receive the privilege of the direct contribution method available only 
through the Michigan Income Tax refund procedure. It is not equitable that the 
abuse of children is equated with the safety of animals. Although this method has 
proven successful for the Children's Trust Fund and the Nongame Fish and Wildlife 
Fund, there surely are other methods that could prove equally successful, yet less 
discriminatory. In conclusion, a stricter scrutiny of petitioning charities and their 
lobbyist/champions may be needed by the Taxation Committee. 

NOTES 

1. "Living Resource Small Grant Proposals: General Information", State of 
Michigan Department of Natural Resources (1986). 

2. Current members of the State Child Abuse and Neglect Prevention Board 
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Danny L. Peterson, C.P .c., Vice-Chairperson 
Lana Boldi 
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Lisa D'Aunno, J.D. 
Diane Carpenter Emling, Ph.D. 
Gloria Lauderback 
Janis Lowe 
Rev. Edward McCree 
Susan L. Scheurer, M.D. 
F /Lt. Richard Schoenberger 
Betty Tableman, M.P.A. 
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I. INTRODUCTION 

MICHIGAN TAX LAW jOURNAL 

A PRIMER ON THE DEDUCTmn..rry 
OF TRAVEL EXPENSE 

By: William A. Rollstin 

Business or profit-related expenses or losses, i.e., costs attributable to the 
production of income, are deductible from the taxpayer's gross income. The 
taxpayer may deduct travel expenses which are incurred in the course of doing 
business that satisfy tl}e requirements of§ 162(a) or § 212 of the Internal Revenue 
Code. The Code also requires the expenses be documented. Section 274 requires 
such expenses be substantiated, and failure to satisfy it results in the expenses 
being nondeductible. 

There are three requirements for travel expenses to be deductible un9er 
§ 162(a) or § 212. First, the expenses must be incurred while "away from home." 
Second, the expenses must take place in the "pursuit of a trade or business". Third, 
the expenses must be "necessary and reasonable in amount." 

n. SECTIONS GOVERNING TRAVEL EXPENSES 

There are several sections of the Internal Revenue Code which allow 
deductions for costs and expenses growing out of the taxpayer's trade or business or 
profit~eeking transactions. Section 162(a) permits deductions for all "ordinary and 
necessary" expenses of carrying on a "trade or business." In the case of an 
individual,§ 212 allows deductions for expenses "for the production or collection of 
income," or "the management, conservation, or maintenance of property held for 
the production of income." Section 162(a) and§ 212 are sometimes broader in scope 
than specific statutory provisions, e.g., the deduction for certain taxes. Thus, 
taxes, if outside § 164, may be deduct~d if the requirements of either § 162(a) or 
§ 212 are met and the deduction is not otherwise prohibited. 

Section 274(d) provides that no deduction shall be allowed under § 162(a) or 
§ 212 for any expenditure concerning travel away from home unless substantiated by 
adequate records. To be deductible, an expense dealt with in § 274 must satisfy 
both that section's requirements, as well as those of§ 162(a) or § 212. Therefore;· 
since § 274 was intended exclusively as a disallowance provision, it does not render 
deductible any expenses which are otherwise nondeductible (Regulations 1.274-1). 

A. Travel Expenses 

If the taxpayer incurs "travel expenses", which he wishes to deduct, he must 
record the following elements: 
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1. The amount spent daily for transportation, meals, lodging, etc. 
Note: Such expenses may be aggregated in reasonable categories such as "gasoline 
&: oil" and "taxi". Rev. Proc. 63-4, 1963-1 CB 474; 

2. The dates of departure and return, and the number of days spent 
on business; 

3. The destination or locality of travel, designated by the name of a 
city or similar description; and 

4. The business purpose of the trip, or the business benefit derived or 
expected to be derived as a result of the travel. Regs. 1.274-5(b)(2). 

B. Who May Deduct Travel Expenses 

Travel expenses while "away from home" are expressly enumerated 
among the items deductible as business expenses under § 162(a). The deduction is 
available to all taxpayers engaged in a trade or business or to employees who incur 
these expenses in connection with their employment. 

Reimbursement to employees for amounts they have spent in traveling 
for the employer's benefit constitute deductible business expenses to the 
employer. Alternatively, an employee may deduct such travel costs. Only one of 
the parties, either the employer or the employee, may claim a deduction for the 
same travel expense. 

lll. REQUIREMENTS FOR TRAVEL EXPENSES TO BE DEDUCTIBLE 

The Supreme Court ruled under the 1939 Code .predecessor to § 162(a)(2) that 
the business-related travel expenditures to be deductible, such expenses must be 
incurred while "away from home," they must take place in the pursuit of a trade or 
business, and they must be necessary and reasonable in amount. Comr. v Flowers, 
326 U.S. 465 (1946). Section 162 and § 212 are to be read in ari materia i.e., 
construed together. Trust of Bingham v Comr., 325 U.S. 365 (1945 • Accordingly, a 
deduction under § 212 is subject to all the requirements that are applicable under 
§ 162, except for the "trade or business" requirement. The provisions of § 274 are 
equally applicable to both§ 162 and§ 212. 

A. Away From Home 

The first requirement is that the taxpayer must be "away from home." 
This phrase has two requirements. First, the taxpayer must be "away"; and second, 
he must be absent from his ''tax home." The "away" requirement is controlled by 
the well-established "overnight rule." The determination of the taxpayer's "tax 
home" is a much more difficult task. The easiest way to analyze a problem is to 
first determine the taxpayers "tax home" and then decide if he was "away" from 
that home. 
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1. Tax Home 

The taxpayer's "tax home" is generally held to be either the 
taxpayer's principal place of business or his place of residence. The IRS and the 
Tax Court have taken the position that the place of business is the "tax home" for 
the purposes of travel deductions. The rationale for this position is that it is the 
taxpayer's decision where to reside. Therefore, expenditures in travel to and from 
work are not essential for the conduct of a business and are not deductible under 
§ 162(a)(2). 

The taxpayer with only one business location will have little 
difficulty in applying the "tax home" rule. The only issue in this situation is 
whether the travel is sufficiently business related. 

Problems and litigation arise when a taxpayer, with a single 
business location, maintains his residence at a substantial distance from his business 
and seeks to deduct expenses incurred in traveling between the two. "If a taxpayer 
chooses to maintain a residence far from his place of employment, his additional 
traveling expenses are incurred as a result of that choice and, therefore, are not 
deductible." Tucker v Comr., 55 T.C. 783 (1971). 

a. Multiple Business Locations 

Cases involving multiple places of business and temporary 
employment raise greater problems than the single business situation. Should the 
taxpayer have two or more regular work locations, it must be determined which is 
the principal place of business. The traveling expenses to and from the secondary 
location (including the cost of meals and lodging if the stay is overnight) are 
deductible. Rev. Rul. 75-432, 1975-2 CB 60. Conversely, traveling costs to and 
from the primary location are nondeductible. 

The principal place of business is determined from the facts 
of each case, and the totality of the circumstances. The more important factors 
are: (1) the total time ordinarily spent by the taxpayer at each location; (2) the 
degree of business activity in each area; and (3) the financial return from each 
area. Rev. Rul. 76-453, 1975-2 CB 86. The first factor is accorded the most 
~~. . 

The objective approach is the basis for the application of 
these tests. Marken v Comr., 490 F2d 1249 (6th Cir. 1974). In Markey, the 
taxpayer spent fiveS) days of 50 weeks each year in the location where he also 
earned a majority of his income. The rest of the time and the smaller portion of his 
income was attributable to a secondary location. The Court held that using the 
tests of time, business activity and income, the first location was objectively more 
significant. Therefore, the taxpayer's subjective feelings that the secondary 
location was more important were irrelevant. 

Where the taxpayer spends more time in one location but 
earns more income from the second, the Tax Court has generally recognized the 
place where more time is spent as the principal place of business or the "tax 
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home." Benson v Comr., T.C. Memo 1968-294. This is especially true when the 
taxpayer's residence and family are located at the place where he spends more 
time. 

The situation may arise where the taxpayer's secondary 
place of employment (based on the objective test) is in the location of his 
residence. The taxpayer will be considered traveling away from his "tax home" 
(principal place of business) and to his secondary location (residence) only when his 
presence at the latter is required by work-related responsibilities. Rev. Rul. 
75-432, 1975-2 CB 60. Therefore, if the taxpayer is unable to prove that his work 
actually required him to be at his place of residence, the travel expenses incurred 
are nondeductible travel expenses. 

b. Residence as Tax Home 

The second possibility for a taxpayer's "tax home" is the 
persons actual place of residence. This situation occurs when the taxpayer has no 
principal place of business. In this instance, the residence will be construed as the 
"tax home" if the location rises to the level of a "regular place of abode in a real 
and substantial sense." Rev. Rul. 75-432, 1975-2 CB 60. This concept is important 
to the taxpayer whose employment is merely a sequence of temporary job assign
ments. The taxpayer who meets this criteria may deduct the travel expenses con
nected with such employment, including the costs of lodging and meals (assuming he 
spends the night). Alternatively, if the taxpayer is deemed to not to have an actual 
place of residence, he will be considered to never be away from his "tax home" and 
will not be allowed to deduct any travel expenses. 

The taxpayer who wishes to claim his residence as his "tax 
home" and deduct travel expenses incurred in traveling to work has two require
ments to satisfy: (1) that the residence is his regular place of abode, i.e., he has no 
regular place of employment; and (2) that the employment he does engage in is only 
"temporary." If employment is found to be "indefinite" in nature, the taxpayer may 
not deduct travel expenses connected with the employment. Kroll v Comr .,~ 49 
T.C. 557 (1968). The rationale for this rule is if the employment is something more 
than "temporary," it is the taxpayers choice to incur duplicative expenses 
associated with the employment. 

There are three factors which are used to determine if, with 
respect to the taxable year in question, the bona fide nature of a taxpayer's 
assertions that his claimed residence is "his regular place of abode in a real and 
substantial sense." They are: 

(1) Whether the taxpayer performs a portion of his 
business in the vicinity of his claimed abode 
and uses such abode (for purposes of his 
lodging) while performing such business there; 

(2) Whether the taxpayers living expenses at this 
claimed abode are duplicative because his 
business requires him to be away; and 

45 



MICHIGAN TAX LAW jOURNAL 

(3) Whether the taxpayer: 

(a) has not abandoned the vicinity in which 
his historical place of lodging and his 
claimed abode are both located; or 

(b) has a member of his family (martial or 
linear only) currently residing at his 
claimed abode; or 

(c) uses his claimed abode frequently for 
lodging. 

Rev. Rul. 73-529, 1973-2 CB 37. The above factors are applied in an objective 
fashion. The taxpayer's subjective feelings have no relevancy. If the taxpayer can 
satisfy all three, then his "tax home" will be considered his residence. If only two 
of the three are met, then the totality of the circumstances will be considered. \If 
the taxpayer fails to satisfy at least two of the three, he will be considered 
itinerant and deemed to have no "home" to be away from. 

The second hurdle the taxpayer must clear if he wishes to 
establish his residence as his "tax home" is achieving the status of "temporary" 
employment. If the job is deemed to be temporary in a tax sense, then expenses 
incurred in traveling to the job are deductible. 

The term "temporary" for tax purposes means a job whicl1 
can only be expected to last for a short duration. Boone v U.S., 482 F2d 417 (5th 
Cir. 1973). Therefore, a job will not be temporary if it is to last for an indefinite or 
substantial length of time. Moreover, if the job is found to be an indefinite one, the 
new work location will be considered tha taxpayers new "tax home," and all travel 
expenses incurred in working at that location will be nondeductible. 

The issue of whether employment is temporary or indefinite 
presents a question of fact. Because the issue is so strongly factual, the 
conclusions will seldom be overturned on appeal. · 

The Internal Revenue Service has established three (3) · 
requirements for finding a job to be "temporary": 

(1) An anticipated or actual duration of less than 
one year; 

(2) A "regular place of abode in a real and 
substantial sense," supra. Note: The taxpayer 
must not have a business headquarters; and, 

(3) A business reason for incurring personal 
expenses at a distant location from one's "tax 
home," e.g., insufficient work supply. 
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See Rev. Rul. 60-189, 1960-1 CB 60. The failure to meet any one of the foregoing 
requirements results in all travel expenses being nondeductible. However, the Tax 
Court did state that "no single element is determinative of the factual issue of 
temporariness, and there are no rules of thumb, durational or otherwise. Each case 
turns on its own facts." Norwood v Comr., 66 TC 467 (1976). 

2. Away 

Once the taxpayer's "tax home" has been established, it must be 
decided if he was "away." Prior to 1967, the Commissioner had applied the rule that 
the taxpayer was "away from home" only if his travels required him to stop for 
"sleep or rest." This is known as the "overnight rule." In 1966, the Tax Court, which 
initially accepted the ''overnight" rule, announced that it would decide each case on 
the basis of its own facts. ·Bagley v Com!:, 46 TC 176 (1966). 

The Supreme Court resolved the dispute between the 
Commissioner and the Tax Court in U.S. v Correll, 389 US 299 (1967). The Court 
upheld the Commissioner's "sleep or rest" rule as valid exercise of his rule-making 
authority. The Court stated that a bright-line test of when the taxpayer is "away 
from home" is necessary to avoid "the continuing uncertainty that would accompany 
a purely case-by-case approach." The "overnight" rule is still employed today to 
determine whether a taxpayer was "away from home." 

B. Pursuit of Trade or Business 

The second requirement for business-related travel expenses to be 
deductible is that they must take place in the "pursuit of a trade or business." Regs. 
§ 1.162-2(a). The expenses must be incurred in direct connection with the 
development and pursuit of an existing trade or business of the taxpayer. 

Whether an expense is one made in the "pursuit of a trade or business" 
depends on whether the activity "is entered into and carried on in good faith and for 
the purpose of making a profit, or in the belief that a profit can be realized 
thereon, and that it is not conducted merely for pleasure." Dogett v Burnet,' 65 F2d 
191 (D.C. Cir. 1933). The case law indicates there must be a direct link between 
the travel and an existing trade or business, even if no immediate gain results. See 
Habeeb v Comr., TC Memo 1976-259; Jackson v Comr., TC Memo 1975-301. 

The statutory phrase "trade or business" pre-supposes an existing business. 
McDonald v Comr., 323 ·us 57 (1944). If the expenses are made while acquiring, 
instead of maintaining a business, it is not deductible as a business expense. 
Polachek v Comr., 22 TC 858 (1954). Such costs may be considered capital costs. 
See Westervelt v Comr., 8 TC 1248 (1947). 

1. Mixing Business and Pleasure 

Often the taxpayer will incur travel expenses partly for business 
and partly for pleasure. Different rules apply as to the deductibility of expenses 
incurred during travel in the United States than with foreign travel. Only domestic 
travel will be considered here. 
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The regulations allow travel expenses to be fully deductible where 
both business and personal activities take place only if the travel was primarily for 
business. Regs. § 1.162-2(b)(1). However, if the trip is found to be primarily for 
pleasure, then none of the travel expenses are deductible, even if the taxpayer 
conducts some business at the destination. Rudolph v U.S., 370 US 269 (1962). 
Expenses attributable to the taxpayer's business activities at that destination are 
deductible even if the travel expenses are not. Regs.§ 1.162-2(b)(1). 

The issue of whether a trip is primarily for business or primarily 
for pleasure is a question of fact. Hardy v Menninger, 157 F. Supp. 364 (E.D. Mich. 
1958). The burden of proof to show that the trip was primarily business-oriented is 
on the taxpayer. Because the issue is one of fact, the decisions often lack 
consistency. The amount of time during the trip spent on personal activity 
compared to the amount of time spent on activities directly relating to the 
taxpayer's trade or business is an important factor in determining whether the trip 
is primarily personal. Regs. § 1.162-2(b)(2). See Nelson v Comr., T.C. Memo 
1966-224. 

C. Necessary and Reasonable 

The final requirement for business-related travel expenditures to be 
deductible is they be "necessary and reasonable in amount." Comr. v Flowers, 326 
u.s. 465 (1946). 

An expense is "necessary" if it is "appropriate and helpfUl" to the 
development of the taxpayer's business. Welch v Helvering, 290 US 111 (1933). If 
an expense is found to be one which is merely personal in nature and, thus, not 
"necessary," the expense is not deductible. See Friedman v Delaney, 171 F2d 269 
(1st Cir. 1948), cert denied. 

The requirement that the expense be "reasonable in amount" has not 
posed major difficUlties. Meals and lodging, laundry expenses, telegraph costs, 
stenographer and services for handicapped travelers have all been held to be 
reasonable expenses. 

IV. CON CL US ION 

Section 162(a) and§ 212 of the Internal Revenue Code allow certain business
related expenses to be deductible from gross income. Those deductions are allowed 
because Congress intended to tax earnings and profits less expenses. The taxpayer 
must satisfy the requirements of§ 274. Section 274 requires that such expenses be 
documented and substantiated. Section 274-is a disallowance provision and failure 
to satisfy it resUlts in the expenses being nondeductible. 

Employees may deduct travel expenses which are not reimbursed by their 
employers and are incurred when traveling for the employer's benefit. Conversely, 
employers may ded1.- ": amounts paid to their employees which represents compen
sation for travel expenses. 
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Finally, taxpayers and their counsel must recall that there are three (3) 
requirements for travel expenses to be deductible under§ 162(a) or§ 212: 

1. Such expenses must be incurred while "away from home"; 

2. They must take place in pursuit of a trade or business; and, 

3. The expenses must be "necessary and reasonable in amount." 
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LEASEHOLD IMPROVEMENTS-REAL OR PERSONAL PROPERTY 

Leasehold improvements made by a commercial tenant constitute real property if 
deemed to attach to the leasehold. 

Fingers of the Mall, Inc. v City of Troy, MTT Docket No. 74818, (October 29, 1985) 

FACTS: Petitioner leased retail space in Oakland Mall, located in Troy, 
Michigan, beginning in 1980, and made a total of $121,865 in leasehold 
improvements. Based on a formula uniformly applied to all commercial tenants of 
Oakland Mall, respondent calculated the amount of improvement to the leasehold 
by multiplying Petitioner's 2,613 sq. ft. retail space by $25. Of that sum $121,865, 
$65,300 was deemed initially to attach to the leasehold leaving the balance of 
$56,565 taxable as personal property. Petitioner contended that this was an 
"improper method of assessment." Respondent countered by arguing that the 
method was lawful since it represents the average amount tenants spend to conform 
space to their requirements. Petitioner appealed to the Tax Tribunal, contesting 
the assessment of its property. 

HELD: Assessment set aside. Any leasehold improvement deemed to attach to 
the leasehold constitutes entirely real property for purposes of calculating the 
amount of improvement to the leasehold. 

The Tax Tribunal ordered the assessment to be corrected. The resulting 
assessments, as equalized, should not exceed 50% of the Tribunal's finding of true 
cash value, $7,100, for the tax year 1983. 

The Tribunal looked to the lease among the parties which included the following 
language: "All alternations, decorations, additions and improvements made by 
tenant shall be deemed to [attach] to the leasehold and to have become the 
property of the landlord upon [] attachment •••• ". Petitioner claimed this provision 
supported its argument that any improvement deemed to attach to the leasehold 
must be treated entirely as real property. Further, the Tribunal pointed out that in 
order for an improvement to be deemed to attach to the leasehold, it must 
constitute a fixture. An improvement constitutes a fixture, when the lessee intends 
to make the improvement a permanent part of the realty, and the annexation to the 
realty is adapted to the purpose consistent with the use of the realty, Michigan 
National Bank v Lansing, 96 Mich. App. 551; 293 NW2d 626 (1980). The Tribunal 
determined that Petitioner's improvements-walls, flooring, carpeting, plumbing 
fixtures, electrical wiring and heating system and ceiling improvements-met the 
test for fixtures: therefore, they should have been taxed entirely as real property, 
pursuant to MCLA 211.2; MSA 7 .2. 
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PROPERTY ASSESSMENT -DISMISSAL NOT COMPELLED 

Where a property owner contests the assessed value of property, a court will not, 
after the first responsive pleading, compel dismissal. The government is free to 
prove valuation and the assessed value may be increased. 

Appleway Apartment Company v St. Charles Township,- MTT Docket No. 71654 
(September 6, 1985) 

FACTS: Petitioner Apartment Company initiated an appeal contesting the 
assessment of an apartment complex. During the action, the apartment complex 
was sold. The new owner did not seek to contest the assessment. After Respondent 
St. Charles Township filed a responsive pleading, counsel for the former owner 
requested that the township stipulate to dismissal. Respondent refused because it 
had incurred considerable expense in preparing for hearing. Petitioner's request to 
withdraw was denied by the Tribunal at the hearing. 

At the hearing, Respondent presented extensive evidence to establish valuation, 
including a California appraisal expert. Petitioner failed to present any proof of 
valuation, resulting in essentially an uncontested hearing. 

HELD: Petitioner is not entitled to dismissal. Respondent's proof of valuation 
establishes that the assessed value must be increased. Tax Tribunal Rule 247(2) 
provides that, once a responsive pleading has been filed, a voluntary dismissal shall 
be granted only upon stipulation of the parties. Since Respondent did not stipulate 
to dismissal, Petitioner's request is denied. 

Since the case was not dismissed, Respondent is free to introduce proof of 
valuation. Respondent used the income approach, with two others, to determine 
the value of the property. The income approach has previously been accepted by 
the Michigan Tax Tribunal to establish a property's value. Respondent established 
through credible evidence that the assessed value of the property should be 
increased. 
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PROPERTY TAX ASSESSMENT APPEAL - STRONG PROOF IS VALUE OF 
REASONABLY COMPARABLE LAND 

Value of reasonably comparable land is strong proof to counter overassessments of 
land in sparsely populated counties due to overworked and underpaid local assessors. 

Robert, Ronald and William Pew v Whitefish Township, MTT Docket No. 71629, 
(September 6, 1985) 

FACTS: Petitioner appeals Township assessment of a 655 acre parcel of land in 
the Upper Penninsula for tax years 1982-85. The land consists of 330 dry acres, 216 
acres of swamp and 109 acres of various acid ponds. The land also contains two 
houses or lodges, a guest cottage, a boat house and two sheds. 

Petitioner contends overassessments were intentional and constituted fraud, thus 
entitling Petitioner to damages and costs in addition to a refund of 
overassessments. Petitioner alleges that the Respondent assessor told him he would 
make the appeal miserable and expensive. 

Petitioner offered proof of the assessment of a reasonably comparable site, namely 
the assessment of the Tah-Qua Club property. The Tah-Qua Club parcel consists of 
724 acres of which 90% is dry land. It has superior timber compared to Petitioner's 
land, abuts a river and a well maintained county road, and according to Petitioner's 
appraiser, a licensed real estate agent, worth two to three times the value of 
Petitioner's land. The 1984 assessment of the Tah-Qua Club Property was 
significantly lower than the 1984 assessment of Petitioner's land. 

The Township assessor didn't use assessment record cards for the subject 
assessment. Instead, he took the total cash value to which Petitioner and 
Respondent stipulated to in prior Tribunal appeals and added value for items he felt 
were not included (i.e. corn cribs, barbecue pits, a boat house and a viewing tower). 

HELD: Reversed. The land was overassessed, but not intentionally. Petitioner. is 
entitled to a refund and interest costs for monies paid due to the over assessments. 
(The assessments are reduced from $96,000-$99,000 to $75,000-$81,000). Petitioner 
has not proven that the overassessments were intentional thus the Tribunal declines 
to rule on whether it is within the Tribunal's authority to award damages. 

Regarding the allegations of fraud, the assessment cards were in poor condition and 
they changed frequently over the years. This fact and the fact that the description 
of Petitioner's property is subjective, as evident by honest differing opinions of 
witnesses, fails to show intent to overassess. 
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It isn't unusual for assessment records and supporting testimony of relatively 
sparsely settled lands to be of poor quality. Local assessors are often overwork and 
underpaid. There is no doubt that heated words have been exchanged between 
Petitioner and Respondent, but Petitioner has the burden of proof to establish that 
he was threatened and Petitioner has not proved this threat was made. 
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SMALL BUSINESS TAX CREDIT- ELIGIBILITY OF CONTROLLED GROUPS 

Eligibility for the small business tax credit is determined by the combined business 
activity of a controlled group of corporations. 

Airport Lodging Corp v Michigan Department of Treasury, MTT Docket No. 80608, 
(July 31, 1985) 

FACTS: Airport Lodging, a Michigan based corporation, (hereafter Petitioner) 
contested denial of the small business tax credit which is a provision of the Single 
Business Tax Act. 

Petitioner, a wholly ·owned subsidiary of a New York corporation and a member of a 
controlled group of corporations, had gross receipts for the relevant fiscalcyear of 
$1.4 Million, an amount below the qualifying statutory cap of $3 Million. See 
MCLA 208.36(2); MSA 7.338(36)(2). The president's compensation, while technically 
"excessive" pursuant to 36(2)(b)(i) (statutory language denying the credit to 
corporations which compensate individual shareholders or officers in amounts 
greater than $60,000), was paid entirely by the parent corporation, not Petitioner. 
Petitioner maintained that these uncontested facts rendered denial of the credit 
erroneous. 

The Department of Treasury argued that Petitioner's gross income and its 
president's compensation must take account of its controlled group membership. 
Because the controlled group in question (1) grossed over $3 Million and (2) paid the 
"excessive" salary. Petitioner did not qualify for the small business tax credit. 

HELD: Assessment affirmed. migibility for the small business tax credit must 
be determined by reference to the combined activity of the controlled group's 
corporate members. This result was dictated by the realities of the controlled 
group's operations. Evidence presented revealed that there was one man serving as 
president for each of the controlled group's members, one U.S. Corporate Income 
Tax Return filed, and one financial statement, documenting the controlled group's 
activity, compiled. c 

This result avoids the illusory fragmentation of a controlled· group, fragmentation 
designed solely to receive favorable tax treatment. Finally, the result was 
consistent with the spirit and purpose of the small business tax credit. The measure 
was enacted to aid small business, and not ''large multi-state corporations." 
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SPECIAL ASSESSMENTS -FAIRNESS 

Special assessments must be fairly distributed among affected property owners in 
proportion to the benefits received in order to be valid. 

GLS Leaseco, fucorporated v Delta Township, MTT Docket No. 32929, 
(October 9, 1985) 

FACTS: Respondent, Delta Township, had failed on two occasions to create a 
special assessment district on its own initiative for a proposed 'water main. The 
failure was due to more than 20% of affects property owners filing objections. 
MCLA 41.723(1)(a)~ Respondent then sought approval by authorization of 51% of 
land owners within the contemplated district. The petition process to obtain the 
requisite authorization involved active participation by township officials who did 
subsequently receive 55.1% approval. The assessment district encompassed 
property abutting the water main and was the smaller of 200 feet back from the 
main or the end of the parcel for residential and 1320 feet or the end of the parcel 
for industrial. Some properties abutting the main were either excluded or only 
partially included in the assessment district. · 

The assessment rates were based on the actual or planned usage of the land and the 
benefit to be derived from the water main. The land usage or planned usage varied 
from residential, commerical and industrial to special usage. The size of the water 
main to be used by the various parcels also affected the assessment rate. 
Residential that used a smaller main, received a lower assessment than industrial 
that used a larger main. In determining the benefit to be derived from the main, 
only properties with a right angle hook up to the main were considered to receive a 
benefit. Properties that did benefit, did not have a right angle hook up were 
excluded from the assessments. Other exclusions and concessions were made based 
on projected benefits to be received. 

Petitioner, GLS Leaseco, Ihc., owned three parcels within the assessment district. 
The bulk of the property was either vacant or used for farming purposes, but was 
assessed at an industrial rate since industrial usage was planned. The only building 
on the property was a warehouse storage building away from the water main; which 
used its own well for water supply. Petitioner's assessment was the largest of all 
assessment due to planned industrial use; large water main requirement for planned 
usage and property size. 

Petitioner filed suit in the Circuit Court challenging the process in creating the 
assessment district and the substantive fairness of the levied assessment. The 
Circuit Court upheld both the creation and the levy of the assessment. The case 
was reversed by the Court of Appeals then remanded to the Tax Tribunal by the 
Supreme Court due to lack of Circuit Court jurisdiction. 
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HELD: The Tribunal held Petitioner's property be removed from the assessment 
district and that all amounts paid in by Petitioner be refunded with interest. The 
method employed in creating the district and assessing taxes was not a fair 
distribution among the affected property owners to be a valid assessment. The 
methods employed in creating the district and the levies were unscientific and 
subjective, and created a sliding benefit scale which placed an unequal burden on 
property owners. 

The Tribunal further held that the creation of the district remain in effect as to all 
other property owners due to the fact that it has been in place for eight years and 
assessment have been collected during that time. Otherwise, the assessment 
district should be vacated due to inconsistent and irrational treatment between the 
various properties. 
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SUMMARY JUDGEMENT GRANTED WlrHOUT AFFIDAVll'S 

Treasury Department's order requiring employer to withhold wages of employee 
based on only one exemption is proper. Further, wages of employee constitute 
taxable income to which the state may require payment of the tax in currency. 

Beerbower v Michigan Department of Treasury, MTT Docket No. 73736, 
(November 1, 1985) 

FACI'S: Petitioner filed a Michigan form 1040 declaring taxable income of 
$1,267 .15, one exemption allowance, and Michigan tax withheld for $495.20. 
Attached to the Michigan form 1040 were W-2 forms which indicated an adjusted 
gross income of $22,863.00. On the basis of the W-2 forms, respondent recomputed 
Petitioner's tax and determined a balance due the state of $487.50. A notice to 
assess was issued and a final assessment for the deficiency plus interest was 
subsequently issued. 

Petitioner's employer indicated to respondent that Petitioner had filed W-2 forms 
claiming 33 personal exemptions and 49 dependency exemptions. Respondent 
ordered the employer to withhold taxes on the basis of one exemption. Petitioner 
was duly notified. 

Petitioner appealled assessment to the Michigan Tax Tribunal on August 27, 1982. 
Respondent filed a motion for summary judgment on June 29, 1984. A proposed 
order granted summary judgment without prejudice was entered on June 21, 1985, 
to which Petitioner objected. 

HELD: Documentary evidence in lieu of affidavit was considered support for the 
motion. The order to the employer by t.he Commissioner to withhold taxes on the 
basis of one exemption was held proper pursuant to MCLA 206.365(3). Wages paid 
to Petitioner were deemed taxable income as defined by the Internal Revenue Code 
Section 61(a)(1), despite Petitioner's contention that wages in exchange for service 
are not taxable income. The code includes as income any income from any source 
less certain deductions. 

Finally, Respondent was able to require debts to be paid in United States currency 
other than gold and silver coins pursuant to People v Lawrence, 124 Mich App 230, 
333 NW2d 525 (1983). 
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ERRATA 

As a result of an editing oversight, the following errors appeared in the 
article entitled ''State Taxation of S Corporations", by Janice M. Radlick, which 
appeared in Volume XI, Issue 4, on p.23. The corrected text appears in bold face. 
The Journal regrets the errors. 

The first sentence of the article should read: 

''Since its inception in 1958 ••• " 

The second sentence of the second paragraph should read: 

''IRC § 1361(b) requires that an electing corporation be a domestic 
corporation with one class of stock3 and 35 or fewer shareholders4 each of whom is 
an estate, a trust described in IRC S 1361(d) or an individual who is not a non
resident alien." 
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