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August 26, 2005 

Dear Taxation Section Members: 

PROGRA.M FACILITAT4' 
DEBORAH L. MICHAELIAN 

26300 NORTHWESTERN HWY. 
P.O. BOX 5058 

SOUTHFIELD, Ml 48086-5058 
(248) 263-3727 

dmichaelian@raypro.com 

These remarks were given at the commencement of the 18th Annual Tax 
Conference: 

"Good morning colleagues: 

My name is Eric Nemeth and I am the Chairperson of the State Bar of 
Michigan Tax Section. I want to extend a most sincere welcome to all of you to 
our 18th Tax Conference. This is your conference. Last year, in conjunction 
with ICLE, we polled our membership and revamped and reformatted the 
program. What we have for you today is, in part, the result. This year, I am 
proud to say that we have record attendance with a 300% increase from last 
year alone. 

This program is the centerpiece of many fine programs that we have 
offered this year and plan to offer in the future. Our Tax Court Luncheona1 
program, under the able tutelage of Ron Charlebois, has also had record•' 
attendance this year. Our next luncheon is June 8th. Please see Ron or the 
registration desk for details. 

We co-sponsored with the Cooley Law School LLM program, a 
distinguished speaker series. Eric Solomon, Deputy Assistant Secretary for 
Regulatory Affairs, spoke of matters of tax policy. 

The After Hours Tax Program has once again proven to be very popular 
with our membership. We appreciate your continued support. 

Before I extend some much needed thank yous, I want to say that this is 
your Tax Section. We urge your active participation for the betterment of our 
profession. Our Section is one of the best tax sections in the country and we 
should be proud of that. 

I want to extend some personal thank yous. First to my colleague and 
friend Jess Bahs who is the Chair of this program. Hopefully, he will stilt talk to 
me after today! We changed the format and Jess has gone above and beyond. I 
know this because my next thank you is to our Program Facilitator, Deb 
Michaelian. Deb is also my assistant and I heard shall we say, some of the 
planning issues with the conference. 
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I also want to thank the Committee Chairs and Council members for their assistance in 
arranging their programs and speakers. 

I want to thank Judge David Lara of the United States Tax Court and Carolyn Gray of 
the Office of Professional Responsibility for coming in from Washington D.C. to speak with us 
today. And, of course, Stacy Eastland for taking time from his busy schedule. Our breakout 
panels are dynamite this year and we thank all of those participants for their commitment 
and time. 

Lastly, I want to thank our program sponsors, Standard Federal Wealth Management 
and Stout Risius Ross. 

I hope to speak with as many of you as possible during the day and most importantly at 
our complimentary cocktail reception at the conclusion of the program. 

With that, please allow me to introduce our Program Chair Jess Baas." 

If you have any questions, concerns or comments, please feel free to contact me. 

verly?:J'J 
~KJ, 

Chairperson 

~ .......................................... .. 
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REPORT OF THE Recent Activities 

BUSINESS ENTITIES 
The Committee was a co-sponsor 
of the Great Lakes IRS Benefits 

COMMITTEE Conference held in Chicago, IL May 
4 & 5, 2005. The conference was well-

Eric Thomas Carver, Chairperson 
attended, including a small number 
of our members. Dykema Gossett PLLC On Tuesday, July 26, 2005, Tom 400 Renaissance Center 

Detroit, Ml 48243 Anderson, President and CEO of 
(313) 568-6587 Office PENSCO Trust Company addressed 

At the end of (313) 568-6735 Fax about 30 Committee and Taxation 

the session, all 
ecarver@ D~kema.com Section members on IRA investments 

in real estate. At the end of the ses-
who attended Recent Activities sion, all who attended had no doubt 
had no doubt The Business Entities Committee that IRAs and qualified plans can 
that IRAs and held a meeting on April 7, 2005 at invest in real estate, and understood 

qualified plans Dykema Gossett's Bloomfield Hills many of the practical challenges and 

can invest in office. Guest speakers at the meet- mechanics of ensuring that such 

real estate, and ing were Bruce Knapp from Doeren investments are properly structured 
Mayhew and Jeffrey Risius from and titled. 

understood Stout, Risius and Ross. Bruce and 
many of the Jeff discussed current trends and Upcoming Activities 
practical techniques in valuing business enti- Sal Tripodi, J.D., L.L.M., ofTRI 
challenges and ties at the meeting, which included a Pension Services, Inc. will pres- -mechanics of spirited question and answer period ent a four-hour update on qualified 

'•t 

ensuring that for the attendees. retirement plan developments on 

such invest-
Wednesday, September 28, 2005, 

Upcoming Activities from 1 p.m. to 5 p.m. at the Sheraton 
ments are prop- The Business Entities Committee is Detroit-Novi hotel. Sal is a national-
erly structured planning a Subchapter S conference level educator on employee benefits 
and titled. for its next meeting. This confer- issues and is one of the most popular 

ence will be held in late October and speakers on these topics. His writ-
will feature a discussion on recent ten materials are comprehensive 
developments involving Subchapter and well written and well worth the 
S Corporations. As always, I welcome cost of attendance alone. This is the 
any suggestions for topics to be dis- first time Sal has visited a Michigan 
cussed and debated for future meet- audience and this promises to be a 
ings. very educational and entertaining 

presentation. Cost is $30 for Taxation 

REPORT OF THE 
Section members and $75 for non-
members. See the registration form 

EMPLOYEE BENEFITS at the Taxation Section website or 
contact Warren Widmayer, (734) 662-

COMMITTEE 0222, for more information. 

Warren J. Widmayer, Chairperson 
Ferguson & Widmayer, P.C. 
538 North Division 
Ann Arbor, Michigan 48104 
(734) 662-0222 Office e (734) 662-8884 Fax 
warren@ fw-pc.com 
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REPORT OF ESTATES 
AND TRUSTS 
COMMITTEE 

Frederick H. Hoops, Ill, Chairperson 
Clark Hill PLC 
500 Woodward Avenue, Suite 3500 
Detroit, M I 48226-3435 
(313) 965-8323 Office 
(313) 965-8252 Fax 
fhoops@ clarkhill.com 

Recent Activities 
July 21, 2005 Meeting: 
Where: Clark Hill PLC 

255 S. Old Woodward Avenue 
3rd Floor 
Birmingham, Michigan 

Topic: Recent Estate and 
Gift Tax Developments 

Speaker: Nicole Govan Bard 
Attorney, Estate & Gift Tax 
Internal Revenue Service 
Detroit, Michigan 

P.S. If you have an active e-mail 
address, please forward it to us so we 
can conserve costs and continue to 
send the meeting notices via e-mail. 
Please notify us of any changes in 
your e-mail address. Thank you for 
your consideration. 

REPORT OF THE 
STATE AND LOCAL TAX 
COMMITTEE 

Wayne D. Roberts, Chairperson 
Raymond & Prokop, P.C. 
Bank One Building 
200 Ottawa Avenue, NW, Suite 400 
Grand Rapids, Ml 49503 
(616) 776-1773 Office 
(616) 356-5499 Fax 
wroberts@ raypro.com 

Recent Activities 
May 26, 2005 Committee Meeting: 
The most recent meeting of the State 
and Local Tax Committee was com
mitted to Michigan SBT reform and 
Michigan tax issues, and was held 
concurrent with the May 26, 2005 
Annual Tax Conference in Plymouth 
Michigan. This meeting was very weh 
attended and the SALT Committee 
session was both informative and 
interesting. The SALT Committee 
participated in the conference with a 
morning session featuring a detailed 
"Michigan Tax Update" briefing from 
June Summers-Haas, Esq. from 
Honigman Miller, LLP, and concluded 
with an afternoon breakout session 
including the following: 

• a presentation from Michigan 
Department of Treasury Tax 
Policy Attorneys, Spencer Nevins 
and Michael Eschelbach; 

• a comprehensive review of 
Michigan's budget and revenue 
problems from Robert Kleine, 
a former executive with the 
Michigan Office of Management 
and Budget and a very experi
enced economist; and 

• a panel discussion on State Tax 
Reform, including a presenta
tion from Edward Kisscorni, 
CPA from Crowe Chizek, and 
participation from John M. 
Neberle, Esq., from Raymond 
& Prokop, P.C., Robert Kleine, 
both Tax Policy attorneys from 
the government, and Wayne D. 
Roberts, Esq., CPA, Chair ofthe 
Committee. 

May 9, 2005 Committee Meeting: 
Prior to the planned May 26, meet
ing, a special impromptu meeting was 
called by the Committee in response 
to member inquiries. This meeting 
was held in cooperation with the tax 
subcommittee of the State Bar of 
Michigan's Real Property Section. 

Reports 
from the 

Committees 

If you have an 
active e-mail 
address, please 
forward it to 
us so we can 
conserve costs 
and continue to 
send the meet
ing notices via 
e-mail. Please 
notify us of 
any changes 
in your e-mail 
address. 
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The impromptu meeting was called to 
address concerns raised by members 
practicing in real estate tax appeals 
in the Michigan Tax Tribunal relative 
to new procedural rules announced 
by the Tax Tribunal. The primary 
issue being raised dealt with a new 
rule requiring both sides in a proper
ty tax appeal to exchange appraisals 
early in the litigation process. Both 
taxpayer representatives and taxing 
authority representatives attended 
the meeting, and all expressed con
cerns over a new rule that would 
require the early exchange of real 
estate appraisals in the appeal pro
cess. 

This meeting was attended by 
approximately 40 practitioners, 
along with Michigan Tax Tribunal 
Chairman, Jack VanCoevering. After 
a lengthy discussion, the practitioner 
group made their concerns, along 
with recommendations for change, 
known to the Chairman, and he 
agreed to review the situation with 
the other judges of the Tax Tribunal. 

This meeting reflects the flexibility 
and proactive nature that the SALT 
Committee is capable of exercising 
in dealing with member concerns. 
The Committee received an inquiry 
from practitioners and within 14 
days, held a meaningful and well
attended meeting that resulted in a 
June 8, 2005 news release from the 
Tax Tribunal formally noting that the 
Tax Tribunal is currently consider
ing alternatives to Tribunal Notice 
2004-8, the notice that contains the 
appraisal exchange requirement. 

Michigan Tax Lawyer-Fall 2005 

Upcoming Activities 
Because of the multiple meetings 
held in May, the next regularly sched
uled meeting of the SALT Committee 
will not be held until January 2006. 
The Committee may call another 
impromptu meeting prior to that 
time, but it would be based on need 
and cannot be scheduled without 
interaction with Committee members. 
Accordingly, if issues arise that could 
be aided by Committee action, please 
contact the Chair to discuss. 
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"COMPARABILITY" CASH BALANCE: 
NEW LIFE FOR SMALL BUSINESS DEFINED 
BENEFIT PLANS1 

By: Warren J. Widmayer 

Businesses start retirement plans 
for many different reasons. In some 
industries, a 401(k) plan is necessary 
just to be competitive in the labor 
market. In others, a retirement plan 
may be viewed as a luxury, especially 
because business owners and other 
employees who fit the definition of 
"highly compensated employees" 
(HCEs)2 usually cannot obtain sig
nificant benefits unless the business 
makes contributions for the other 
employees. Consequently, adoption of 
a qualified plan by a small business 
is often delayed until it faces that 
"good problem:" the business becomes 
profitable enough to reward past and 
current efforts with more compensa
tion than the owner-employees need 
or want for current consumption. 
The plan startup decision often turns 
on whether the taxes paid on addi
tional HCE wages exceed the cost of 
maintaining a qualified plan (from 
the owner's perspective, primarily 
the contribution required to be made 
for other employees). As tax rates on 
high-income earners have decreased, 
adopting a plan has become increas
ingly difficult to justify financially 
to the working business owners, 
unless the HCE contributions 
can be increased without an equiv
alent increase in other employee 
contributions. 

Comparability cash balance plans 
allow for the higher contribution lev
els of a defined benefit plan for the 
HCEs, while keeping the costs for 
the other employees at reasonable 
levels. They use established testing 
methods and are routinely approved 
by the Internal Revenue Service 

("IRS"), in spite of the controversy 
surrounding cash balance plans in 
other contexts. They are particularly 
attractive to businesses that are not 
subject to coverage by the financially 
troubled Pension Benefit Guaranty 
Corporation (PBGC). 

Comparability Defined 
Contribution Plans 
To understand comparability cash 
balance plans, a type of"defined ben
efit" plan, you should be familiar with 
the plan design that first applied 
a "tiered comparability" approach, 
the comparability defined contribu
tion plan. 3 This design developed 
as a response to non-discrimination 
rules. The cardinal rule of qualified 
deferred compensation planning is 
that plan benefits cannot discrimi
nate in favor ofHCEs.4 There are 
two ways of satisfying this rule in 
relation to plan benefits: a plan can 
demonstrate that the contributions 
made for employees not discriminate 
in favor of HCEs (a "defined contri
bution" approach), or the plan can 
demonstrate that the benefits those 
contributions produce at retirement 
do not discriminate in favor of HCEs 
(a "defined benefit" approach). 

For many years, small business 
defined contribution plan designs 
(such as profit sharing plans, which 
may include a 401(k) component) had 
to provide relatively equal percent
ages of compensation to HCEs and 
non-HCEs to be considered non-dis
criminatory.5 This started changing 
in 1991 with the adoption of final 
non-discrimination regulations that 
formalized prior IRS rulings allow-

Feature 
Articles 

The plan start
up decision 
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whether the 
taxes paid on 
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ing "cross-testing."6 These regulations 
allowed defined contribution plans to 
show they were non-discriminatory 
based on defined benefit plan 
concepts. 

Defined benefit plans allow (and in 
some designs, require) much higher 
contributions for older employees 
because the benefits provided by the 
contributions are tested based on the 
annuity they will provide at retire
ment. A small amount contributed 
for an employee aged 22 will produce 
the same benefit at age 62 as a much 
larger contribution for an employee 
aged 52, because of the effect of com
pound interest. For example, assum
ing an interest rate of 8.5% per year, 
a $1,000 contribution for a 22-year
old would grow to $26,133 by age 62. 
A 52 year old would need to have 
$11,528 contributed to have the same 
amount at age 62. 

Conceptually, under the cross-test
ing rules, if each of these two employ
ees are paid $20,000 of wages for the 
year, contributing these amounts to 
a profit sharing plan would be con
sidered "comparable" because of the 
equal benefit measured at retire
ment, even though the 22-year-old's 
contribution is 5% of pay and the 52 
year old's contribution is over 57% 
of pay. If the 52-year-old is an HCE, 
this design would pass the benefits 
discrimination test using this "cross
tested" approach. This remains true 
where the 52-year-old's pay is signifi
cantly higher, because the retirement 
age accumulation is tested as a per
centage of current year compensation. 

But what if, in addition to the 22-
year-old and 52-year-old owner, the 
business employed a 52-year-old non
HCE, performing the same work at 
the same pay as the 22-year-old, and 
the employer wanted to give the two 
non-HCEs the same percentage of 
pay as a contribution? Would the plan 
still pass the discrimination test? We 
know that a 5% contribution for a 52-
year-old will not produce the same 
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amount by age 62 as it will for a 22-
year-old, because of the much shorter 
compounding period. The answer is 
that 5% is not enough. One straight
forward way to pass the test would be 
to give this non-HCE the same 57% 
contribution as the owner, but that is 
not economically feasible, nor will it 
be perceived by the younger co-work
er as fair when the two employees 
compare notes. 7 

Like most employers, the employer 
in this example would prefer to pay 
the same percentage contribution for 
both of the non-owner employees. It 
turns out that with a surprisingly 
small increase in the contribution 
rate, the plan will pass the nondis
crimination tests (which are mostly 
beyond the scope of this article). In 
this case, 6.4% is more than enough 
to support the HCE's 57% of pay con
tribution. This is possible because the 
regulations require only a fraction of 
the covered employees to receive con
tributions that are considered equiva
lent to the HCE contributions when 
tested this way. As in this example, in 
a small employer plan with one HCE, 
half the other employees getting con
tributions "comparable" to the HCE's 
contribution might be enough. 

How does a defined contribution 
plan create these different contri
bution rates for the HCEs and the 
non-HCEs? The plan document typi
cally classifies eligible employees into 
groups, and each group can potential
ly get a different contribution rate. 
The rate for each group can even be 
determined in the employer's discre
tion each year if the plan specifically 
allows this and contains language 
requiring the employer to provide 
written notice to the plan's trustee 
at the time the contribution is made 
designating the portion allocated to 
each group. 

Because these plans satisfy the 
discrimination tests by showing that 
disparate contribution levels pro
duce comparable benefits, they are 

e. 
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called "comparability" profit shar-
ing plans, and plans using different 
groups or "tiers" are often called 
"tiered comparability" plans. In the 
simplest comparability designs, there 
are only two groups. For example, in 
a small business the lines might be 
drawn by classifying all officers in 
one group and everyone else in the 
second group. In other cases, there 
may be multiple HCEs or groupings 
of HCEs of different ages, and each 
group will get different contribution 
percentages.8 In smaller companies, 
the majority of rank and file employ
ees are frequently in the lowest 
contribution group, and the other 
contribution levels are chosen based 
on the percentage contribution that 
will satisfy the nondiscrimination 
tests. In larger companies, there may 
be business purposes that are served 
by basing groups on departments, job 
titles, management levels, or other 
functions, even among the non-HCE 
groups. 

Impact of the Annual 
Contribution Limit 
So far we have been talking about 
using defined contribution plans 
"cross-tested" as if they were defined 
benefit plans. The largest annual 
contribution allowed for any indi
vidual to a defined contribution plan 
is currently $42,000.9 In addition, the 
deduction on the business tax return 
for defined contribution plan contri
butions cannot exceed 25% of aggre
gate gross compensation paid to the 
employees benefiting under the plan. 
Some businesses want to provide 
more qualified deferred compensa
tion for certain employees or con
tribute more to the plan overall than 
these limits allow. 10 For example, 
assume our 52-year-old owner earned 
$210,000 while the two employees 
earned $20,000 each. Even though 
57% of the owner's pay is $119,700, 
the owner could not get more than 
$42,000 in employer profit sharing 

contributions, or 20% of pay, due to 
the individual limit. 

Traditional Defined Benefit Plans 
In small businesses with relatively 
few employees, one solution to this 
problem has been to use a defined 
benefit plan. The contribution limits 
on defined benefit plans can be sub
stantially higher than the limits on 
401(k) and profit sharing plans. This 
is because the limits on defined ben
efit plans are stated in terms of the 
amount that can be paid as an annui
ty benefit starting at a later date, and 
the limit on contributions is whatever 
amount is needed to fund this benefit. 
The current benefit limit for someone 
with at least ten years as a plan par
ticipant is a lifetime annuity, starting 
at age 62, of $170,000 per year. 11 If 
a plan covered only one person, and 
that person was eligible for this maxi
mum benefit, the contribution limit 
for the first year would be the level 
annual amount which, if contributed 
each year, would accumulate enough 
money to purchase such an annuity 
when the person reaches age 62.12 

Depending on the age of the 
person entitled to the benefit, the 
defined benefit contribution amount 
could be significantly higher than the 
defined contribution plan limits. For 
example, for a business owner who is 
52 at the beginning of the year with 
average pay of $210,000, an expected 
retirement age of 62, and a projected 
benefit of $170,000, the first year's 
contribution could be as high as 
$160,000, or 76% of pay.13 

The employer is responsible for 
contributing enough money each year 
to ensure that the funds are available 
at retirement to pay the promised 
benefit. An "enrolled actuary" (an 
actuary who has received a special 
certification by the IRS) is required 
to calculate the annual contribution 
following specific rules or "actuarial 
methods" and employing reasonable 
assumptions, including projected 
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interest on investments. Different 
actuarial methods can be employed to 
calculate the employer's required con
tribution, but they all approximate 
some sort of"pay-as-you-go" method 
designed to amortize the liability 
created by the promised benefit 
over the years leading up to each 
employee's retirement. 

The traditional defined benefit 
design has been to provide the same 
benefit, expressed as a percentage 
of pay, for each participant. One 
problem with this is the same prob
lem faced in our earlier example of 
the two non-HCEs earning $20,000 
each, one age 22 and one age 52. If 
the current year's funding for the 
owner-employee's benefit is 57% of 
pay, the traditional defined benefit 
plan design would force the employer 
to contribute 57% of pay to fund the 
same-aged non-HCE's benefit. Few 
employers will want to implement 
a plan that effectively gives a non
owner employee a 57% increase in 
compensation. 

Another problem with the tradi
tional defined benefit plan design is 
communication and understanding 
of the benefit. Retirement can seem 
a long way off for many employees. 
The value of the future benefit being 
funded is difficult to convey and 
generally not appreciated as much 
as a known dollar amount in an 
account, as is provided in a defined 
contribution plan. 

Cash Balance Defined 
Benefit Plans 
In recent years a new hybrid between 
the traditional profit sharing design 
and the defined benefit design has 
developed. This started in part as a 
solution to the communication issue: 
defined benefit plans were designed 
that provided benefits described in 
terms of a hypothetical account, to 
be credited each year with a certain 
percentage of compensation, as well 
as interest. At termination or retire-

Michigan Tax Lawyer-Fall 2005 

ment, the employee would receive the 
balance "accumulated" in this hypo
thetical account, so to the employees, 
this is conceptually similar to a 
profit sharing plan design. Similar to 
traditional plan designs, the plan 
formula usually credited the same 
rate of hypothetical contribution to 
each participant's account per unit 
of service and compensation (a 
"single-rate" design). 

This hybrid differs from a true 
defined contribution plan because 
the account is hypothetical, and the 
"interest" is based on a guaranteed 
rate stated in the plan, not on actual 
earnings. Underneath, the employer 
is still responsible for funding the 
plan and making up for losses or fail
ure of investments to earn the prom
ised rate. Still, it looks and feels more 
like the familiar defined contribution 
plan, and is easier to communicate 
and understand. Because of the 
emphasis on a cash balance in the 
hypothetical account and the expecta
tion of payment in a lump sum rather 
than an annuity, these plans became 
known as "cash balance" plans. 

Unfortunately, some large compa
nies with pre-established defined ben
efit plans converted their pre-estab
lished defined benefit plans to cash 
balance plans using questionable 
methods that caused older, longer
term employees to lose accrued ben
efits or stop accruing new benefits. As 
a result, the IRS has refused to rule 
on cash balance plan conversion cases 
for several years, the so-called "cash 
balance controversy" has become 
somewhat of a political football, and 
practitioners have stayed away from 
any cash balance plans because of the 
perceived taint. The IRS, on the other 
hand, views new cash balance plans, 
if properly designed, as uncontrover
sial, and routinely approves them. 
Even one court's determination that 
the methodology used in these plans 
discriminates on the basis of age has 
not changed their position. 14 

t\ 
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Full Circle: Comparability Cash 
Balance Plans 
In recent years, there has been a 
blending of the comparability profit 
sharing plan and the cash balance 
plan design structures, giving birth 
to the "comparability cash balance 
plan." This is a cash balance plan 
that creates hypothetical accounts in 
a tiered structure similar to the com
parability profit sharing plan groups. 
The percentages are higher for each 
group than in the profit sharing plan, 
and the plan is treated as a defined 
benefit plan for all purposes. For 
example, a comparability cash bal
ance plan might provide that employ
ees will be divided into two groups: 
officers, and everyone else. The officer 
group's cash balance accounts will be 
credited with 50% of pay each year, 
and the other employees' accounts 
will be credited with 10% of pay each 
year. In addition, both groups' begin
ning-of-year account balances will be 
credited with interest at the variable 
"applicable interest rate" under IRC § 
417(e) each year. When the employee 
leaves or retires, the employee will 
receive the lump sum accumulated 
in this account (in cash, as a rollover 
into another plan or IRA, or as an 
annuity). 

Just as in the profit sharing exam
ple, when this structure is applied to 
a defined benefit plan, the low future 
benefit for the 52-year-old employee 
is offset by the high future benefit 
for the 22-year-old, so that instead 
of having to fund 57% of pay to get 
the same future benefit as the owner, 
both employees can get the same 
hypothetical account percentage 
credit, and the plan can still pass the 
nondiscrimination tests. 

The result is a plan that looks 
like a comparability profit sharing 
plan with the $42,000 cap removed. 
However, looks can be deceiving. 
Because the plan is a defined benefit 
plan, it has additional restrictions 
that are not applicable to the profit 

sharing plan version: 
• The annual contribution percent

age and interest rate credited to 
each group must be stated in the 
plan and cannot be determined 
annually in the employer's dis
cretion.15 

• The amount credited under the 
annual contribution percentage, 
when converted to a single life 
annuity at age 62, cannot exceed 
the defined benefit annuity limit; 
in some cases, this is 10% ofthe 
dollar limit (currently $170,000), 
but for employees with compen
sation less than $170,000 and 
fewer than 10 years of service it 
is lower. 

• If more than 60% of the plan 
benefits belong to "key employ
ees" as defined in IRC § 416 
(which is likely if it's a small 
business), the plan is "top heavy" 
and the annual credit to each 
non-key employee's account for 
up to 10 years must be equiva
lent to an annuity of at least 2% 
of pay at retirement. Usually 
even the lowest percentage rate 
in these plans covers this for all 
but the oldest employees. 

• An enrolled actuary is required 
to certify that the calculated 
funding meets IRS standards 
each year on Schedule B, filed 
with form 5500. 

• Funding is mandatory each year, 
and failure to contribute the 
amount required by the enrolled 
actuary's certification will result 
in a 10% excise tax.16 

• If the plan's assets earn less 
than the credited interest rate, 
contributions will need to be 
higher than the percentage cred
its promised to the employees, 
to avoid unfunded liabilities. If 
the plan's assets outperform the 
credited interest rate, contribu
tions will have to be lower than 
the promised credits, to avoid 
having more money in the plan 
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than can be paid under the 
plan's formula. 

• If the employer is not a profes
sional employer with fewer than 
25 covered employees, it will 
be subject to Pension Benefit 
Guaranty Corporation (PBGC) 
coverage. This means payment 
of an annual premium to the 
PBGC, which is expected to rise 
in response to its current finan
cial crisis. 17 

The substantially larger contribu
tions permitted by this design must 
outweigh these disadvantages for 
the design to make sense for any 
particular employer. Often they do. 
Applying these principles to our 
example, the first-year cost for the 
two staff increases from 6.4% of pay 
to around 13% of pay (to provide a 2% 
annuity to the older employee), which 
is enough to support 50% of pay, or 
$85,000, for the owner, more than 
double the $42,000 limit. 

In some cases it makes sense to 
couple this plan with a "safe harbor" 
401(k) plan to enable the owner to 
also get the full 401(k) elective con
tribution (as much as $18,000 if age 
50 or older in 2005). This may not 
be possible under one of the nondis
crimination tests applied to the cash 
balance plan, which may be required 
to take this into account. The cost of 
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this added feature is an additional 
3% to 4% of pay in potentially non
deductible contributions for the staff, 
plus the business tax rate on these 
contributions, and the costs of plan 
administration. 18 

In spite of the additional burdens 
and complexity, the comparability 
cash balance plan is an attractive 
option for employers whose non-HCE 
employees make them poor candi
dates for the traditional defined bene
fit plan design, but who want to defer 
significantly more for a select group 
than the defined contribution plan 
limits allow (particularly professional 
practices that are exempt from PBGC 
coverage). 

I wish to thank attorney Nicole Appleberry of Ferguson & Widmayer, P.C. for her assistance in preparing 
this article, and Enrolled Actuaries Joel R. Letvin and Charles F. Monroe of Monroe & Associates, Inc. of 
Southfield, Michigan for their patient guidance in actuarial design principles over the years. All examples 
were created by me and any errors or omissions are solely mine. 

2 For plan fiscal years ("plan years") starting in 2005, a highly compensated employee is an employee who 
either owns, or is considered to own through attribution rules, more than 5% of the business, or who earned 
more than $90,000 in the previous plan year. For plan years starting in 2006, the $90,000 amount (mea
sured by looking back to the 2005 year) increases to $95,000. IRC § 414(q). (AIIIRC section references are 
to the Internal Revenue Code of 1986, unless otherwise noted.) 

3 In defined contribution plans, contributions are credited to bookkeeping accounts for employees. The 
employee ultimately receives all or the vested portion of the account. The risk of investment performance is 
on the employee, as the employer has promised only that whatever is in the account at retirement will be 
paid to the employee. 

In a defined benefit plan, the employee is promised a specific benefit. The risk of investment performance is 
on the employer, who must ensure that enough is contributed to provide the benefits, regardless of perfor
mance. 
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------------------------------ENDNOTES-------------------------------

4 IRC § 401 (a)(4). 

5 There were some exceptions, such as the ability to make extra contributions for higher-paid employees 
to compensate in part for the social security wage base cap ("social security integration" or "permitted 
disparity"), but unless the wage disparity was extreme, this allowed relatively little cost savings when 
seeking higher contribution levels. 

Other methods were available in theory, but the IRS would not allow them to be used in pre-approved plan 
documents that are provided by the investment industry, which are most commonly used by small employers 
when starting their first plan. Much of the more creative thinking blessed by the IRS in this area occurred in 
private letter rulings before the days when they were widely promulgated by the publishing houses, so these 
designs were rarely used and when they were, they were used only by those with access to experienced 
legal counsel, the cost of which was beyond the means of most small employers. 

6 Treas. Reg.§ 1.401(a)(4}-8 (as amended byT.D. 8360, 1991-2 C.B. 98). 

7 A defined contribution plan that bases the contribution for everyone in the plan on the same projected accu
mulation at retirement is commonly referred to as an "age-based" design, and will result in each employee 
having a different percentage of compensation contributed each year, except those employees who are the 
same age, who will have the same percentage. Employers generally are troubled by this, because they know 
employees share this information and it is difficult to explain, but some plans are still designed on this basis. 

8 It is even possible to place each employee of the business in a separate group, and to create the groups by 
naming specific employees in the plan document. Such plan documents have been approved by the IRS, 
although conservative practitioners fear that this is pushing the envelope. 

9 IRC § 415(c)(1)(A). This is the IRC §415(d) cost-of-living adjusted limit for limitation years ending in 2005. 
The "limitation year'' is a 12-month period defined in the plan, typically the same as the plan's fiscal year. 
An additional $4,000 can be contributed by an individual 50 or older as a "catch-up" contribution to a 401 (k) 
plan. IRC § 414(v)(2)(B)(I). This is a calendar year limit and increases to $5,000 in 2006. 

10 By "qualified deferred compensation" I mean compensation that is currently deductible by the business but 
not recognized in income by the employee until withdrawn, and not subject to income taxation while held in 
the funding medium (trust or annuity contract). 

11 This limit is reduced to the highest three consecutive year average compensation of the individual, if that 
average is lower than $170,000. It is assumed in all examples in this article that the dollar benefits being 
funded do not exceed this average compensation. 

12 This amount will depend on the assumptions and methods used by the actuary, such as the pre- and post
retirement interest rates and the mortality table used to calculate the annuity value at retirement. In later 
years, variances between prior assumptions and the plan's actual investment experience must be taken into 
account as well. For this reason, this article refers only to first year contribution amounts, and all ages are 
assumed to be the ages at the beginning of the year. 

13 This example uses a 5% pre-retirement and post-retirement interest assumption and 1983 Table a for 
females post-retirement mortality assumption. 

14 Cooper v. IBM Personal Pension Plan, 274 F. Supp. 2d 1010, 30 Employee Benefits Cas. (BNA) 2511 (S.D.III. 
2003). Other courts have reached the opposite conclusion. Ct. Eaton v. Onan Corporation, 117 F. Supp. 2d 
812 (S.D.Ind. 2000); Tootle v. ARINC, Inc., 222 F.R.D. 88, 32 Employee Benefits Cas. (BNA) 2665 (D.Md. 
June 2004). All of these cases arose in the cash balance conversion context, but the IBM court's reasoning 
is broad enough to reach new cash balance plans. It held that cash balance plan methods violate ERISA 
§ 204(b}(1 )(H)(i) (which states that the rate of benefit accrual cannot be reduced because of the attainment 
of any age) by reducing the rate of benefit accrual (measured as an annuity at retirement) because they 
hold the account contribution at the same level as age increases. The decision's reasoning casts doubt on 
whether defined benefit plan benefit accruals can be tested on a defined contribution basis. Until this case 
it was commonly believed that this was permitted. There is no similar controversy over defined contribution 
plans. The IRS appears to believe cash balance plans can satisfy this rule on a contribution rate basis, 
since it approves these plans as qualified even though the provision underlying the court's opinion has 
a twin provision, IRC § 411 (b}(1 )(H)(i), in the qualification requirements. 

15 This may cause the plan to require frequent amendment if there is high turnover. 

16 IRC§4971. 
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-------------------------------ENDNOTES-------------------------------

17 The premium currently is $19 per covered participant if the plan is adequately funded, but if the plan is not 
adequately funded, the premium is variable and can get quite high. Currently, actuaries have some latitude 
in the actuarial assumptions employed to determine whether a plan is adequately funded for this purpose. 
This latitude may be curtailed and the premium is very likely to increase under PBGC reform legislation, 
and this is a risk that should be carefully considered by anyone adopting a defined benefit plan. 

18 When both a defined benefit plan and defined contribution plan are maintained, IRC § 404(a)(7) limits 
deductions to the lesser of 25% of the pay of employees covered by both plans, or the defined benefit plan 
contribution. 401 (k) elective contributions are not considered for this purpose. In very small businesses, the 
defined benefit contribution is often more than 25% of aggregate pay. If it is, the safe harbor contribution, 
required only for the non-HCE participants, will be nondeductible since it by definition is in excess of the 
defined benefit contribution. There is no nondeductible contribution excise tax because of the exception 
provided in IRC § 4972(c)(6). 
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Wax Wings: Transfers of Interests in Legal Entities 
and the Uncapping Provisions of the Michigan 
General Property Tax Act 

By: Paul V. McCord1 

Property taxes usually do not take 
center stage when structuring or 
negotiating the every day, garden
variety corporate transactions, such 
as those frequently encountered in 
the estate planning context. However, 
in the ten or so years following the 
implementation of Proposal .N.s 
modified acquisition value method 
of determining the taxes imposed on 
real property, property taxes have 
become an increasingly important 
issue for many taxpayers.2 

Michigan's Proposal A established 
both a property's taxable base and 
its ceiling or "cap" upon which the 
tax rate is applied. While individual 
parcels have been affected in vary
ing degrees by Proposal .N.s system of 
assessment (class of property, local 
market conditions, length of owner
ship), as a general proposition, a 
property's "taxable value" (i.e., the 
base value upon which the tax rate 
is multiplied) tends to lag behind the 
property's assessed or state equalized 
value. The property's taxable value 
is "uncapped," however, when there 
is a "transfer of ownership." When 
"uncapped," the property's taxable 
base is reset to one-half of the fair 
market value of the property, regard
less of how that value relates to the 
historical taxable value ("capped 
value") of the property. 

Taxpayers can easily be caught off 
guard and suffer a substantial tax 
increase if they are not aware of the 
intricacies of the rules and excep
tions governing changes in ownership 
under Proposal A. Many transactions 
will uncap a property's taxable value, 
regardless of how they are structured. 3 

Just as Daedalus conceived to 
escape the labyrinth at Crete by 
flying to safety,4 practitioners have 
developed advanced planning tech
niques in structuring real estate 
acquisitions in order to avoid the 
pitfalls recently associated with 
Proposal A. Such techniques, how
ever, are not always successful. For 
example, two recent decisions by the 
Michigan Tax Tribunal concluded 
that one such technique, the use of 
so-called "stacked LLCs," used to 
get around the uncapping rules 
of Proposal A, was constructed 
of wax wings. 

This article will discuss the 
rules governing the "uncapping" of 
a property's "taxable value" under 
Michigan's Proposal A and how they 
can easily trigger ari uncapping of 
Michigan property. It also will discuss 
some of the important exclusions that 
allow taxpayers to avoid such uncap
ping with some planning. Because 
real estate values in Michigan have 
generally increased in the 10 years 
since Proposal A, some foresight could 
substantially decrease a company's 
tax burdens. 

I. Proposal Ns "Capped" 
Value Concept 

By way of background, Michigan law 
generally provides that real property 
taxes be assessed on 50% of a prop
erty's fair market value. However, 
property is taxed not on this assessed 
value but on the property's "tax-
able value." A property's taxable 
value establishes a base or ceiling 
upon which the tax rate is applied. 
Essentially, the law attempts to set 
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this tax base value at the fair mar
ket value of property as of the date 
the property was acquired by the 
taxpayer, or new construction was 
added to the property. Absent a trans
fer of ownership of the property, or 
the construction of improvements to 
the property, Michigan law provides 
that a property's "taxable value" is 
"capped" and can only increase as 
provided by a statutory formula. 5 

When a change in the property's 
ownership occurs, the taxable value 
of the property is "uncapped." This 
is accomplished by resetting its tax
able value in the year following the 
transfer to one-half of the current 
approximate fair market value of 
the property, regardless of how that 
value relates to the historical taxable 
value of the property in the hands of 
the pervious owner.6 As a result, for 
appreciating property that has not 
been uncapped for many years, and 
whose taxable value is therefore well 
below 50% of the property's fair mar
ket value, this uncapping can lead 
to a significant increase in property 
taxes for the new owner. 7 The key to 
knowing whether this tax hike will 
occur lies in an understanding of 
when a "transfer of ownership" takes 
place.8 

The phrase "transfer of ownership" 
is a legal term of art that includes 
transfers of title to property or of a 
current interest in property. Under 
the provisions defining changes in 
ownership, a transfer of real property 
from one person or entity to a dif
ferent person or entity is generally 
regarded as a change in ownership of 
the property.9 The general rule gov
erning transfers of real property is 
quite broad and all ownership trans
fers are not necessarily obvious. 1° For 
example, a conveyance of more than 
50% of the ownership interest of a 
legal entity that holds title to real 
property is a transfer of ownership 
subject to the uncapping provisions. 11 

However, there are several statutory 
exceptions for certain types of proper-
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ty transfers. Some of these exceptions 
are for intra-familial transfers, but 
others apply frequently to commercial 
properties transferred by partner
ships, corporations and limited liabil
ity companies. 

II. Contribution to Legal Entities 
Generally, any contribution or trans
fer of any interest in real property to 
a legal entity is a "transfer of owner
ship" of the property transferred. The 
underlying rationale is that the legal 
entity is a "separate entity" with an 
identity separate from its owners 
and, as a result, a transfer of owner
ship has occurred. Notwithstanding, 
there are three exceptions: (1) trans
fers among an "affiliated group" of 
corporations, 12 (2) transfers among 
entities under "common control," 
and (3) transfers of proportionate 
interests.13 This discussion will focus 
on the second and third exemption 
which can frequently be made appli
cable when creating legal entities and 
conveying real property for either cor
porate or estate planning purposes. 

A. Commonly Controlled Entities 
Perhaps the most important and 
frequently applied exception for 
property transfers is the "commonly 
controlled" exclusion found in MCL § 
211.27a(7)(I). "Common control" gen
erally means, in the case of a parent
subsidiary structure, the legal enti
ties are connected through at least an 
80% ownership interest. In the case 
of a brother-sister ownership struc
ture, five or fewer people own at least 
an 80% interest in each entity and 
the same five or fewer people togeth
er own a greater than 50% interest 
in each entity taking into account 
the ownership of each person only to 
the extent such ownership is identi
cal with respect to each organization 
(that is, such persons are in effective 
control of each entity). 14 

This exclusion frequently applies 
when a corporation, partnership or 
LLC chooses for business purposes 
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to transfer real property to another 
legal entity which is wholly-owned, 
either directly or indirectly, by the 
transferor or the transferor's par
ent.15 However, the transferor or 
transferors need not own 100% of the 
transferee. 

B. Proportional Interests 
Excluded from the various exceptions 
to the definition of a "transfer of own
ership" are transfers of real property 
to a legal entity by an individual or 
individuals, or by a legal entity, or 
between legal entities (not comprising 
entities under common control). For 
example, ownership in two or more 
legal entities with less than a 25% 
ownership interest does not consti
tute "common control." 

Under the proportional interest 
rule, property transferred to a legal 
entity where the transferor's direct 
or indirect proportionate interests 
(whether represented by stock, LLC 
membership interest, partnership 
interest, or otherwise) in the real 
property remains the same both 
before and immediately after the 
transfer, the property's taxable value 
will remain "capped." Essentially, 
the proportional interest rule views 
such transfers as resulting in solely a 
change in the method or form of hold
ing title to the real property. 

The emphasis here is that the pro
portional ownership interests must 
be exactly the same before and after 
the transfer in each and every par
cel. Arguably, this also means that 
to qualify, each person transferring 
property into an LLC must have the 
same proportionate interests in both 
capital and profits of the LLC. 16 

It is perhaps incorrect to assume 
that this means that as long as the 
same value of land was contributed 
by each member to the LLC that the 
proportional interests remain the 
same, as what must remain the same 
is not value but ownership interests. 

Thus, what will be excluded from 
an uncapping event is a situation 
where Eva and Ian each own 50% in 

properties A, B, and C, and all three 
properties are contributed to the 
partnership in exchange for Eva and 
Ian each receiving a 50% partnership 
interest. Their respective proportional 
interests in each parcel remain at 
50% both before and after the trans
action. The transfer should be exempt 
from the uncapping provision of MCL 
§ 211.27a(3) as a result of the propor
tional interest rule. 17 

However, the following examples 
illustrate situations where the pro
portional interest rule would be argu
ably violated. 

Eva transfers realty to an LLC, 
the interests of which after the trans
fer are owned 40% by Eva and 60% 
by an unrelated member, Christopher. 
The LLC is treated as a partner-
ship for federal income tax purposes 
and the transfer is not subject to 
federal income tax under IRC § 721. 
However, such a transfer would 
uncap the property because Eva's 
direct or indirect interest in the real
ty is not the same before ( 100%) and 
immediately after (40%) the transfer. 

Eva and Ian organize an LLC to 
hold more than one parcel of real 
property, the proportionate owner
ship interest of each and every parcel 
must remain the same. Eva and Ian 
each own 50% of property A, but Eva 
owns 25% and Ian owns 75% ofprop
erty B. When the LLC is organized 
to hold properties A and B, a change 
in ownership causing an uncapping 
will result as Eva will come to have 
a 37¥2% membership interest, and 
therefore greater proportional inter
est in property B (37¥2% instead of 
25%), and lesser proportional interest 
in property A (37¥2% instead of 50%). 
Similarly, Ian's membership interest 
will be 62¥2%, so his ownership inter
est in both properties will come to be 
62¥2% instead of the original 50% and 
75%, respectively. 

Note that if the operating agree
ment stated that although Eva and 
Ian each have a 50% membership 
interest, Ian was entitled to 75% of 
the profits in consideration of his 

Feature 
Articles 

Under the 
proportional 
interest rule, 
property trans
ferred to a legal 
entity where 
the transferor's 
direct or indi
rect propor
tionate inter
ests (whether 
represented 
by stock, 
LLC member
ship interest, 
partnership 
interest, or 
otherwise) in 
the real prop
erty remains 
the same 
both before 
and imme
diately after 
the transfer, 
the property's 
taxable value 
will remain 
"capped." 

17 



Feature 
Articles 

One question 
that remains 
unresolved 
regarding the 
identity of pro
portional own
ership interests 
requirement 
is how long 
must owner
ship interests 
remain identi
cal between the 
transferor( s) 
and the trans
feree legal 
entity (e.g., 
the LLC). 

18 

services for managing the LLC, and 
Eva to only 25% of the profits, then 
the proportional interest have become 
askewed once again because the legal 
entity transferee interest (the LLC 
membership interest) must be of both 
capital and profits. 18 As a result, the 
taxable value of all three properties 
could be uncapped upon contribution 
to the LLC. 

Similarly, if the operating agree
ment showed Eva and Ian as each 
having a 49% interest (something 
akin to a limited partnership inter
est) in exchange for their respective 
contributions of real property to the 
LLC contribution, but Christopher 
was named as the managing member 
(like a general partner in a limited 
partnership) and given a 2% mem
bership interest in exchange for his 
services in managing the partnership 
property (or, say, in consideration of a 
cash contribution), this again makes 
the legal entity transferee (LLC) 
interest askew from the original 50 -
·50 interest of Eva and Ian, and would 
result in an uncapping of 100% of all 
three properties. 

One question that remains unre
solved regarding the identity of 
proportional ownership interests 
requirement is how long must own
ership interests remain identical 
between the transferor(s) and the 
transferee legal entity (e.g., the LLC). 
Proportional transfers will not trigger 
a transfer of ownership as long as the 
proportional ownership interests in 
the transferor(s) and transferee are 
identical at the time of the transfer 
and there are no subsequent changes 
of ownership interests that would 
cause the step transaction doctrine or 
other similar doctrine to apply. Thus, 
the owners of the transferee (that is, 
the LLC members) after a transfer 
are treated as the "original co-own
ers" of the property. But for how long? 
There appears to be no guidance 
available on the application of the 
step-transaction or similar doctrines 
to a proportionate interest trans-
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fer. Perhaps the "nanosecond rule" 
applies, i.e., as long as a nanosecond 
passes between the contribution of 
the property and any changes in 
ownership of that entity not trigger
ing a change in control under MCL 
§ 211.27a(6)(h), the assessing officer 
will not look through the transaction. 
Perhaps a year is long enough? A 
measured approach would be to wait 
until the tax year following the year 
in which the legal entity acquired 
the property before altering the con
trolled entity's ownership structure.19 

Certainly, any subsequent changes in 
the ownership of the LLC that would 
cause the step transaction doctrine to 
apply could vitiate the application of 
the proportional interest rule. Thus, 
even small transfers interests, wheth
er by sale or dilution of the original 
co-owners, even those where no per
son or entity obtains a majority own
ership interest in the transferee LLC, 
could trigger an uncapping of the 
underlying property's taxable value. 
For example, suppose that 
Christopher and Ian own a 50 - 50 
interests in a parcel of real estate. 
Ian and Christopher contribute their 
property to an LLC, each in exchange 
for a 50% membership interest. Six 
months later, but as part of the same 
integrated plan or transaction, Eva 
is admitted as a 1% member of the 
LLC, diluting Ian and Christopher's 
respective interests to 49¥2% percent 
each. At first blush, under MCL § 
211.27a(h)(6), such an event should 
not result in an uncapping. However, 
if the step transaction action doc
trine applies which, broadly stated, 
would require all steps in a single 
transaction to be integrated in order 
to determine the true nature of the 
transaction with the attendant tax 
consequences applied to the whole, 
rather than to the separate parts, 
then the LLC membership inter-
ests would be askewed from the 
original 50 - 50 interest of Ian and 
Christopher, and an uncapping could 
result.20 



Michigan Tax Lawyer-Fall 2005 

HI. Transfers of Interests in 
Legal Entities 

A transfer of ownership under 
Proposal A can also result from the 
transfer of ownership interests in a 
legal entity that owns real property 
in Michigan. Although the general 
rule is that transfers of ownership 
interests in legal entities do not trig
ger a change in ownership, there is a 
very broad exception to this rule. 

As noted above, if the transfer 
of ownership interests in an entity 
causes an investor to obtain a major
ity ownership interest, a change in 
ownership has occurred. Moreover, a 
transfer of ownership can also result 
from the transfer of ownership inter
ests in an upper tier legal entity that 
owns an interest in a lower tier legal 
entity that owns real property in 
Michigan. This theory was recently 
tested in two Michigan Tax Tribunal 
cases and, in each instance, the 
Tribunal ruled that the transfer of 
ownership interests in a upper tier 
legal entity caused an uncapping of 
the underling real property that was 
two times removed. 

In Burlington Property, LLC 
u City of Ann Arbor,21 Burlington 
Property, LLC held title to a large 
three-story office complex located on 
Eisenhower Parkway in Ann Arbor. 
All of the membership interests in 
Burlington Property were owned by 
a holding company, creatively named, 
Burlington Holding, LLC. In turn, 
100% ofthe membership interest of 
Burlington Holding were owned by 
Great Lakes REIT, LP. On August 30, 
2002, Great Lakes REIT, LP, sold all 
of its interest in Holding (100%) to 
an unrelated third party, Burlington 
Associates, LLC. The City of Ann 
Arbor determined that this transac
tion, i.e., Great Lakes' sale of all of its 
membership interests in Holdings to 
Associates, was a "transfer of owner
ship" with respect to the underlying 
office complex owned by the lower 
tier entity, Burlington Property. The 

Tax Tribunal agreed, reasoning that 
the statute does not require the con
veyance of legal title to the property 
in order to implicate the uncapping 
provisions of the statute. It is suffi
cient, according to the Tax Tribunal, 
if there has been a transfer of (more 
than 50%) the beneficial use of the 
property. 

Based on the facts of this case, the 
Tax Tribunal concluded that Great 
Lakes REIT own and controlled, 
albeit indirectly, the underling real 
estate. Therefore, Great Lakes' sale 
of Holding to Associates was a trans
fer of ownership within the preview 
of the statute and the underlying 
property's taxable value was appro
priately uncapped. 

In dicta, the Tribunal went further 
and concluded that the legal entity 
conveyed (in this case, Holding) does 
not have to hold a 100% stake in the 
title holding entity (Property) for 
there to be a transfer of ownership. 
Thus, for example, if Holding held 
only a 51% interested in Burlington 
Property, the title holding entity, 
Great Lakes' sale of Holding to 
Associates, would still have resulted 
in an uncapping because more than 
a 50% interest in the property would 
have experienced a transfer of own
ership. On the other hand, if Great 
Lakes held only a 98% interest in 
Holding, no transfer of ownership 
would have occurred because, Great 
Lake would have sold, indirectly, only 
49.98% of the underlying property 
(.51 X .98). 

Following on the heals of 
Burlington Property, the Tax 
Tribunal, in an opinion adopted 
by the entire panel, reach a simi-
lar conclusion in Signature Villas 
Apartments, LLC v City of Ann 
Arbor.22 Signature Villas Apartments, 
LLC ("Apartments"), owns an apart
ment complex in Ann Arbor. All of the 
membership interests in Apartments 
were owned by Signature Villas 
Investments, LLC ("Parent LLC"). 
All of the membership interests in 
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Parent LLC were formerly owned by 
Signature Villas Associates, LLC (the 
investor entity or "Seller"). On July 
18, 2000, WW Villas, LLC ("Buyer"), 
an unrelated third-party, acquired 
all of the membership interests in 
Parent LLC (the entity that owns the 
membership interests in Apartments, 
which in turn owns the underlying 
real estate) from Seller. Again, the Tax 
Tribunal ruled, as a matter of law, 
that sale of membership interest from 
seller to buyer resulted in a transfer 
of ownership with respect to the real 
property owned by the lower tier 
entity (apartments). 

The Tax Tribunal also embraced 
the reasoning of step transaction 
doctrine in support of the view that 
the transaction was in substance a 
sale of real property structured as a 
sale of LLC membership interests, 
the principal purpose of which was to 
avoid higher property taxes. Again, 
the step transaction doctrine requires 
all steps in a single transaction to be 
integrated in order to determine the 
true nature of the transaction. The tax 
consequences attending the transac
tion are then applied to the whole, 
rather than to the artificially separate 
parts. Primarily applied in corporate 
reorganizations, the step transaction 
doctrine has also been used in other 
contexts as well. 23 

According to these decisions, a 
transfer of ownership for purposes of 
the statute is equivalent to a change 
in control, whether direct or indirect. 
Thus, the property owned by the sub
sidiary was subject to the uncapping. 
By obtaining control of the subsid
iary's parent company, the acquiring 
company obtained indirect control 
of the subsidiary, and consequently 
affected a transfer of ownership of its 
real property. 

The implications of Burlington 
Property and Signature Villas extend 
beyond the carefully engineered real 
estate transaction to even the every 
day, garden variety corporate transac
tion and, perhaps, confirmed many 
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practitioners' fears. For example, 
suppose that Husband and Wife own 
all the stock of their closely held cor
poration (which operates the family 
tool and die business). An asset of 
that corporation is a 60% interest in 
a LLC (which owns the property on 
which the tool and die business is 
conducted). Husband and Wife pass 
away and pursuant to their estate 
plan, their niece, Eva, and nephew, 
Christopher, become sole owners of the 
corporate stock. Not only has there 
been a change in ownership as to any 
real property which may be owned 
by the corporation, but there has also 
been a change in ownership as to the 
business real property owned by the 
LLC because the corporation owned 
the majority interest in the LLC. As a 
result, the underlying property's tax
able value could be uncapped. 

Conclusion 
Taxpayers can easily be caught off 
guard and suffer a substantial tax 
increase if they are not aware of the 
intricacies of the rules and exceptions 
governing changes in ownership under 
Proposal A. Simple reorganizations 
and reallocations of property, which 
may seem to be all within a corporate 
family, can still cause changes in own
ership. An uncapping could double 
the property tax burden of properties 
that have long term holding periods. 
However, with careful planning and 
a thorough understanding of the rel
evant rules, a base year value can sur
vive many reorganizations. 

•.··.· .. •' 



Michigan Tax Lawyer-Fall 2005 

------------------------------ENDNOTES-------------------------------

This article is provided for general information purposes only and should not be relied upon as legal advice 
or opinion. The views expressed in this article are not necessarily the views of Raymond & Prokop, PC, or its 
clients. 

2 "Proposal A" was a ballot proposal that amended Const 1963, art 9, § 3; implemented by PA 415 of 1994. 
3 See, e.g., MCL § 211.27a(6). 
4 Greek Mythology - The Myth of Daedalus & Icarus, Robert Graves, GREEK Goos AND HEROES, (New York: 

Laurel Leaf, Reissue ed. 1965). 
5 See MCL § 211.27a(3). A property's "capped value" is calculated by taking the prior year's taxable value, 

minus any losses to the property, multiplied by the "cap" (which is the lesser of either the Consumer Price 
Index or 5%), plus any new additions to the property. This so-called "capped value" is then compared to the 
State Equalized Value and the taxable value becomes the lesser of the two values, unless a transfer of own
ership occurred in the prior year. 

6 Technically, the property's taxable value resets to the property's State Equalized Value in the year following 
the change in ownership. MCL § 211.27a(3) which provides that "[u]pon a transfer of ownership of property 
after 1994, the property's taxable value for the calendar year following the year of the transfer is the prop
erty's State Equalized Valuation for the calendar year following the transfer:' State equalized value approxi
mates 50% of the property's fair market value as determined on a mass appraisal basis and as finalized by 
the county and state equalization process. 

7 Personal property, including equipment and machinery that is separately assessed from real property. While 
the concept of taxable value applies to personal property its practical significance of providing any year-to
year protection from increases in assessment is diminished, as most personal property, especially equip
ment and machinery, depreciates rather than appreciates over time. As a consequence, the fair market value 
of personal property tends to decrease from year-to-year which has the corresponding effect of decreasing 
the machinery or equipment's State Equalized Value from year-to-year. 

8 See, generally, Sherrill D. Wolford, 'Transfer of Ownership": Uncapping Taxable Value For Property Tax 
Assessments, 75 Ml Bar Jnl 302 (1996). 

9 MCL § 211.27a(6) (flush language). Specifically, MCL § 211.27a(6) provides that a '"transfer of ownership' 
means the conveyance of title to or a present interest in property, including the beneficial use of the prop
erty, the value of which is substantially equal to the value of the fee interest:' 

10 In crafting the statutory language, the legislature provided examples of transfers of ownership in subsec
tions 27a(6)(a) through G), which are non-exclusive, as it would be impossible for the legislature to anticipate 
all types of conveyances that result in a "transfer of ownership:' By expressly providing that the definition 
includes but is not limited to the enumerated examples, similar transactions although not enumerated in the 
statute would nevertheless fit within the broad, general definition of '1ransfer of ownership." As a result, the 
reach of statutory phrase '1ransfer of ownership" applies to virtually all transfers regardless of whether they 
are voluntary, involuntary, by operation of law, by grant, gift, devise, inheritance, trust, contract of sale, addi
tion or deletion of an owner, property settlement, or other means. 

11 MCL § 211.27a(6)(h). MCL § 211.27a(6)(h) states that "[a] conveyance of an ownership interest in a corpo
ration, partnership, sole proprietorship, limited liability company, limited liability partnership, or other legal 
entity if the ownership interest conveyed is more than 50% of the corporation, partnership, sole proprietor
ship, limited liability company, limited liability partnership, or other legal entity." 

12 MCL § 211.27a(7)0). Although the affiliated group exception is very useful in allowing transfers of properties 
between corporations both of which are members of the same affiliated group such as the transferor and 
its wholly-owned subsidiaries, or between the subsidiaries themselves, the prerequisites of the rule must 
be adhered to strictly. It is not uncommon for the unwary taxpayer to initiate a transfer between subsidiaries 
in reliance on the exception for transfers between members of an affiliated group, only to find out after the 
transfer that the exception will not apply because strict conformity to the statute is lacking. Thus, it is crucial 
to note that the MCL § 211.27a(7)0) exception includes only transfers between corporations and does not 
include transfers to or from partnerships or limited liability companies. Moreover, the definition of affiliated 
group does not include partnerships or limited liability companies, and therefore, even if the transfer of prop
erty is between two wholly-owned corporations, they will not be deemed members of an affiliated group if 
the indirect ownership of the common parent is through any non-corporate entities. 

13 This "proportional interest" exception in not provided by statute or formal ruling but is the position of the 
State Tax Commission. See Michigan Department of Treasury State Tax Commission/Property Tax Division, 
Transfer of Ownership and Taxable Value Uncapping Guidelines, (March 31, 2001 ). According to the State 
Tax Commission, proportional transfer are view qualify as transfers between commonly controlled enti-
ties, notwithstanding the fact that transfers may not qualify under the common control test of Revenue 
Administrative Bulletin 1989-48. 

14 RAB 1989-48; see also Treas Reg. § 1.414(c)-2. With respect to pass-through entities such as partnerships 
or limited liability companies, the "effective control" test is satisfied only where such persons own a 50% 
interests in both capital and profits. 

15 See Wolford, note 8 at 303; see also, Entire Building v West Bloomfield Twp, unpublished opinion per curiam 
of the Court of Appeals, decided March 6, 2003 (Docket No 238550). 
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16 As a result, it does not appeal that the proportional interest exception will apply where an individual to con
tribute 100% sole ownership interest in real property to a legal entity with the other members receiving a 
"profits interest" entitle them to share solely in the increase in value after the contribution, or to solely share 
in the income from the property. A "profits interest" is a type of equity instrument that is unique in the context 
of limited liability companies and partnerships. A profits interest is designed to give the recipient a predeter
mined share of future growth in an enterprise's value. Unlike a grant of corporate stock, however, a profits 
interest does not entitle the recipient to a share of the enterprise's current value. Thus, profits interests are 
often granted to service providers to provide an incentive to pursue enterprise growth. The Internal Revenue 
Service addressed the issue in 1993 with the issuance of Revenue Procedure 93-27. In this revenue pro
cedure, the Internal Revenue Service defined a profits interest by means of a "hypothetical liquidation" test. 
Specifically, the revenue procedure effectively defines a profits interest as an interest in a partnership that 
would not give the holder a share of the partnership's assets, if the assets were sold for their respective fair 
market values and the proceeds were distributed in a hypothetical liquidation of the partnership. This deter
mination is generally made at the time of the receipt of the partnership interest. Such a hypothetical liquida
tion approach was designed to ensure that a profits interest only entitles the holder to a share of any future 
profits and appreciation in the partnership, rather than a share of the company's current value. 

17 See, e.g., K & M, LLC v Bear Creek Twp, MTT Docket No. 237863 (April4, 2000), where through a series 
of transaction among the same group of persons transferred interests in certain partnerships to a limited 
liability company. The Tax Tribunal determined that the entire series of transactions was between commonly 
controlled entities. Specifically, the Tribunal analyzed the transactions under the lack of control rule of MCL § 
211.27a(6)(h). However, the Tribunal did not address a step transaction analysis. 

18 Partnership agreements and limited liability company operating agreements may provide for the creation 
of classes of members with differing rights, powers, and duties. Query: if there is a class of members with 
no ownership interest in company capital, and the remaining members contribute real property to the LLC 
retaining their proportional ownership interests, will the transfer be excluded from the uncapping provisions? 
It stands to reason that such transfer may not be excluded from the uncapping provisions a there appears 
to have been a change in the beneficial ownership of the property- i.e., the right to receive current 
income and/or enjoy the benefits of future capital appreciation in the property have changed following 
the contribution. 

19 In a similar context, the answer appears to be simply "when," i.e., the "old-and-cold need not apply. The , .. "', 
State Tax Commission in STC Bulletin 1995-16 took the position that under lack of control exception found }jl 
in MCL § 211.27a(6)(h) if one or more buyers gradually purchase an ownership interest in an entity over an 
extended period of time, a transfer of ownership occurs when the total purchased interest adds up to more 
than 50% of the total ownership. The so-called "creeping control" trigger. MCL § 211.27a(6)(h) requires the 
legal entity to notify the assessing officer of the transfer of ownership, if the buyer fails to do so. 

20 See following discussion regarding Signature Villas Apartments, LLC v Ann Arbor, MTT Docket No. 284431 
(July 1, 2005), where the Michigan Tax Tribunal applied the step transaction doctrine in the transfer of own
ership context. 

21 MTT Docket No. 299442 (November 16, 2004). 

22 MTT Docket No. 284431 (July 1, 2005). 

23 See Gregory v Helvering, 293 US 465 (1935); Commissioner v Court Holding Co, 324 US 331 (1945); 
American Bantam Car Company, 177 F.2d 513 (3d Cir. 1949), cert. denied, 339 U.S. 920 (1950); McDonald's 
Restaurants v Commissioner, 688 F2d 520 (7th Cir 1982). Michigan's Proposal A was patterned on California's 
Proposition 13. California's Rev & Tax Code § 64 is similar to MCL § 211.27a. In Burlington Properties, supra, 
the Michigan Tax Tribunal analyzed analogue California statutory and case law addressing transfers of own
ership in legal entities and other similar issues and applicable doctrines. See Burlington Properties, supra 
at 21-22. California courts have applied the step transaction doctrine in a number of California property tax 
cases involving similar transactions designed to avoid the transfer of ownership provisions under California's 
Proposition 13. See, e.g., McMil/in-BCED!Miramar Ranch North v County of San Diego, 31 Cal App 4th 545 
(1995); Shuwa Investments Corp v County of Los Angeles, 1 Cal App 4th 1635 (1991 ). In Shuwa Investment 
Corp, supra, for example, the downtown Los Angeles Arco Plaza was owned by partner A and partner B. 
Shuwa was interested in purchasing the property. For various reasons, the transaction was structured in three 
steps. The first step was that A sold its partnership interest to Shuwa. The second step was that B and Shuwa 
dissolved the partnership and each received a 50% undivided interest in the property. The third step was that 
B sold its undivided 50% interest in the property to Shuwa. Taken as separate transactions, the first two result 
in no reassessment, and the third transaction only results in reassessment of 50% of the property. The court 
determined that under the "end result test;' three steps were part of a single transaction intended to transfer 
100% of the property to Shuwa. Additionally, the "interdependence test" was satisfied as all of the parties 
would not have agreed to the transaction if all of the steps did not take place. Additionally, the "binding com
mitment test" was met because the parties were bound by a single contract to take all three steps. Further, no 
legitimate business purposes were identified to justify all of the steps. 
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AN ARGUMENT FOR UNTIDINESS: 
NON-PARALLEL TREATMENT OF EXCLUSIONS 
AND DEDUCTIONS IN FEDERAL INCOME TAXATION 

By: Sophia Hudson 

When a taxpayer is reimbursed for 
a loss or expenditure, there would 
seem to be no meaningful difference 
between whether a tax deduction 
is allowed for the loss or expendi
ture or whether the reimbursement 
is excluded from the taxpayer's 
gross income. For example, if an 
employee expends $1,000 for busi
ness travel, that expense is deduct
ible. If the employer reimburses the 
employee for the expense, the net 
tax result will be the same whether 
the reimbursement is included in the 
employee's income and the expense 
deducted, or whether the reimburse
ment is excluded from income and no 
deduction is allowed. 

Because the effect of an exclusion 
for a reimbursement is equivalent to 
allowing a deduction for the expen
diture or loss that was reimbursed, 
one might expect the tax law to pro
vide parallel treatment by granting 
a deduction for such expenditures or 
losses when they are not reimbursed. 
Contrary to that expectation, how
ever, there are numerous examples in 
the tax law of non-parallel treatment, 
and many commentators have voiced 
their objections to that apparent dis
crepancy. It is the thesis of this arti
cle that the lack of parallel treatment 
is not inappropriate and that there 
are legitimate reasons for not provid-

ing parallel treatment in certain cir
cumstances. 

Perhaps the most well known 
example of non-parallel treatment is 
the statutory exclusion of personal 
injury damages. A taxpayer who 
recovers tort damages on account of 
a personal injury may exclude the 
recovery from gross income under 
IRC § 104(a)(2) even though she 
would not have been able to take a 
deduction for losses stemming from 
the injury if she had not received a 
damages award. 

Another example of non-parallel 
treatment is that of the taxpayer who 
pays more than his minimum tax lia
bility due to an error of his tax advi
sor. In Clark v. Commissioner, the Tax 
Court held that if a tax advisor reim
burses his client for a mistake on the 
client's return that led to the client 
paying more than his minimum tax 
liability, the reimbursement is exclud
ible from the client's gross income 
even though the overpayment would 
not have been deductible absent a 
reimbursement. 

An additional category of non-par
allel treatment is the reimbursement 
of an expenditure incurred on behalf 
of another in a non-employment 
context. A taxpayer who expends an 
amount on behalf of another in a 
non-employment context may exclude 
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the reimbursement of the expendi
ture from gross income even though 
it would not have been deductible if 
not reimbursed. Thus, a government 
official who spends $1000 traveling 
to address a political fundraising 
event and is reimbursed that amount 
by the organization that invited him 
may exclude the $1000 from gross 
income although non-business travel 
is generally non-deductible. Similarly, 
a carpool driver whose fellow carpool
ers reimburse him for money spent 
on gas need not include those receipts 
in gross income even though the 
costs of commuting are generally not 
deductible. 

This rule also covers the reim
bursement by a prospective employer 
to a prospective employee for travel 
costs associated with a job interview. 
Deductions for expenses incurred in 
the search of a job in a new trade or 
business are specifically disallowed. 
However, if a prospective employer 
reimburses a prospective employee 
for the costs of traveling to an inter
view, then the prospective employee 
may exclude the reimbursement from 
gross income. 

One proposed justification for 
these exclusions is the "return of 
capital" theory. This was one of the 
rationales upon which the Clark 
court relied in holding that the client 
who is reimbursed by his tax advisor 
for the consequences of his bad advice 
need not include the reimbursement 
in gross income. The court stated that 
the tax advisor's mistake caused "a 
loss which impaired [the taxpayer's] 
capital," and, therefore, the reim
bursement constituted a recovery of 
capital, which is nontaxable, rather 
than a gain, which is taxable. 

This idea has similarly taken hold 
in discussions justifying the exclusion 
of personal injury damages under 
IRC § 104(a)(2). While Congress has 
made no explicit statement as to why 
personal injury damages are exclud
able, the legislative history indicates 
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that Congress may have relied on a 
"return of human capital" theory sim
ilar to the "recovery of capital" theory 
noted in Clark. The return of capital 
theory, however, only addresses the 
question of whether an exclusion is 
appropriate and does not reach the 
question ofwhy only an exclusion, 
and not a parallel deduction, is 
reasonable. 

An indication of why non-paral-
lel treatment may be appropriate in 
some circumstances can be derived 
from an analysis of the personal inju
ry damages exclusion that does not 
rely on the return of capital theory. 
Professor Douglas Kahn has argued 
that the IRC § 104(a)(2) exclusion is 
warranted by the cumulative effect of 
several considerations: 

First, personal injury damages 
constitute the involuntary conversion 
ofpersonal attributes that are not 
bought and sold commercially. Cash 
is paid because there is no other 
means of substituting what the vic
tim has lost. If the government were 
to tax damages meant to mitigate the 
loss of a body part or the death of a 
relative, it would appear rapacious 
and unfeeling. The appearance of 
rapaciousness is particularly undesir
able in the context of our self-assess
ment system of reporting, which at 
some level, depends on popular belief 
that the tax system is fair. 

Second, the tax law reflects a pol
icy not to force realization of income 
incurred from involuntary conversion. 
IRC § 1033 allows the taxpayer to 
defer realization when the proceeds 
of involuntary conversion of property 
are reinvested in similar property. 
When a personal attribute is involun
tarily converted, there is no similar 
property in which to invest the pro
ceeds of a damages award. 

Third, while there is sympathy for 
anyone who incurs a loss, personal 
injury loss generates a greater degree 
of sympathy than other property loss. 
Professor Kahn asserts that while no 

f) 
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one of these reasons would be suf
ficient to justify excluding personal 
injury damages, the combination of 
the three makes a powerful case for 
the exclusion. 

The case for allowing a deduction 
of personal injury losses, however, is 
not as strong as that for permitting 
the exclusion of personal injury dam
ages. Where the victim of a personal 
injury does not recover damages, the 
sympathy factor still exists. In fact, 
it is likely that there is even more 
sympathy for the uncompensated vic
tim than for the compensated victim. 
However, neither the appearance of 
government rapaciousness, nor the 
element of involuntary conversion is 
present in the case of the uncompen
sated victim. Thus, if the arguments 
for an exclusion are analyzed sepa
rately from those for a deduction, the 
reasons for permitting the compen
sated victim to exclude personal inju
ry damages are more compelling than 
those for allowing the uncompensated 
victim to take a deduction. 

A similar analysis, weighing the 
various arguments in favor of per
mitting an exclusion separately from 
those for allowing a deduction, may 
be applied to each of the examples 
of non-parallel treatment described 
above. If there are more compelling 
reasons for an exclusion than for a 
deduction, then an exclusion may be 
warranted even though a deduction 
is not. The merits of each treatment 
weighed separately should drive tax 
policy rather than an inclination for 
tidy parallel treatment. Where the 
arguments for an exclusion are more 
compelling than those for a deduc
tion, then non-parallel treatment is 
appropriate. 

Notes From 
the Law Schools 

Thus, if the 
arguments for 
an exclusion 
are analyzed 
separately 
from those for 
a deduction, 
the reasons 
for permitting 
the compen
sated victim to 
exclude per
sonal injury 
damages are 
more compel
ling than those 
for allowing the 
uncompensat
ed victim 
to take a 
deduction. 
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COURT OF APPEALS DECLARES 
PORTION OF SBT STATUTE UNCONSTITUTIONAL 

By: Jennifer J. Troyer 

Reversing the lower court, the 
Michigan Court of Appeals in Fluor 
Enterprises, Inc. v. Dep't. ofTreasury, 
2005 Mich. App. LEXIS 909 (April 
14, 2005), held that a portion of the 
single business tax ("SBT") sales fac
tor apportionment statute violated 
the Commerce Clause and, therefore, 
was unconstitutional. The taxpayer, a 
California engineering, construction 
and technical services corporation, 
performed architectural and engi
neering services in its out-of-state 
offices for real estate improvement 
projects located in Michigan. The 
taxpayer did not include the receipts 
from the out-of-state services as part 
of the Michigan sales factor numera
tor when the SBT was calculated. 

The statute at issue was MCL 
§ 208.53(c), which states that 
"[r]eceipts derived from services 
performed for planning, design, or 
construction activities within this 
state shall be deemed Michigan 
receipts." The taxpayer argued that 
such receipts should not be included 
in the SBT sales factor and the Court 
of Claims agreed. On the other hand, 
the Department argued that those 
receipts should be included in the 
Michigan sales factor numerator. 
The appellate court agreed with the 
Department. 

Despite the court's first conclusion, 
it continued the constitutional analy
sis. Using the test from Complete 
Auto Transit, Inc. v. Brady, 430 U.S. 
27 4 (1977), to determine the law's 
constitutionality, the court examined 
the question of nexus. The court rea
soned that nexus depended on the 
unitary business principle; it was 

not decided wholly on a geographical 
basis. The taxpayer was deemed to 
have sufficient nexus with Michigan. 
Next, the court focused on whether 
the tax was fairly apportioned. In 
its analysis, the court noted that the 
statute was not internally consistent 
because if another state had the same 
apportionment formula, the receipts 
could be subject to more than one 
state's income tax. Therefore, MCL 
§ 208.53(c) was found to violate the 
Commerce Clause and was deemed 
unconstitutional. 

Single Business Tax New 
Developments 

• ANR Pipeline Co. v. Dep't. of 
Treasury, 2005 Mich. App. 
LEXIS 1062 (May 3, 2005). 
Affirming the Tax Tribunal, the 
appellate court held that the 
taxpayer's receipt of volumetric 
surcharge carrying charge pay
ments did not constitute inter
est; therefore, the taxpayer was 
required to include the payments 
in its SBT calculation. 

• Craig Manske, et al. v. Dep't. 
of Treasury, 2005 Mich. App. 
LEXIS 709 (March 17, 2005). 
Reversing the trial court, the 
Court of Appeals concluded 
that when the taxpayer/hotel 
operator granted a deed in lieu 
of foreclosure, that transaction 
qualified as a casual transaction; 
thus, the proceeds were not sub
ject to the SBT. 

• Hoffman-Laroche, Inc. v. Dep't. 
of Treasury, Mich. Ct. of Appeals 
Docket No. 252770 (unpublished, 
March 8, 2005). Noting that 
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the Rayovac decision was bind- • Glieberman Aviation, LLC v. 
ing, the appellate court rejected Dep't. ofTreasury, Mich. Tax 
the taxpayer's argument that: Tribunal Docket No. 281362 
(1) retroactively applying the (March 10, 2005). Because the 
expanded SBT jurisdictional taxpayer did not properly regis-
standard burdens interstate ter for and elect to remit use tax 
commerce; and (2) that the on the aircraft's rental receipts, 
Administrative Procedures Act the Tax Tribunal found that the 
made RABs binding. taxpayer was liable for use tax 

• Buena Vista Home on the aircraft's purchase price. 
Entertainment v. Dep't. of 
Treasury, Mich. Tax Tribunal Property Tax New Developments 
Docket No. 295693 (June 6, • City of Mt. Pleasant v. State Tax 
2005). The Tax Tribunal found Commission, 2005 Mich. App. The Court of that the taxpayer qualified as a LEXIS 1473 (June 21, 2005). 

Appeals con-film distributor exempted from Affirming the Tax Tribunal, the 
the add back to the SBT base for appellate court concluded that eluded that the 
royalty payments. the City's land was not exempt taxpayer's act 

under MCL § 211.7m (public of holding real 
Sales and Use Tax New purpose). property as 
Developments • AERC of Michigan, LLC v. City part of a diver-• By Lo Oil Co. v. Dep't. of of Grand Rapids, 2005 Mich. 

Treasury, Mich. Ct. of Appeals App. LEXIS 1429 (June 14, sified invest-

e Docket No. 251200 (unpub- 2005). The Court of Appeals ment portfolio 
lished, May 10, 2005, approved affirmed the Tax Tribunal's (per its legal 
for publication June 21, 2005). dismissal of the taxpayer's obligation) con-
Mfirming the trial court, the petition because the taxpayer stituted a pres-
Court of Appeals rejected failed to follow the proper ent use of land 
the taxpayer's due process appeal procedures. 

for a public challenges. • Municipal Employees Retirement 
• Bay Home Medical & Rehab Inc. System of Michigan v. Twp. of purpose; thus, 

v. Dep't. ofTreasury, Mich. Ct. Delta, 2005 Mich. App. LEXIS the land was 
of Appeals Docket No. 250089 1278 (May 24, 2005). The Court exempt under 
(unpublished, March 22, 2005). of Appeals concluded that the MCL § 211.7m. 
The appellate court concluded taxpayer's act of holding real 
that only the van's lift portion, property as part of a diversi-
and not the entire modified van, fied investment portfolio (per 
qualified for a use tax exemp- its legal obligation) constituted 
tion as an item "used to assist a present use of land for a pub-
the disabled person to lead a lie purpose; thus, the land was 
reasonably normal life" under exempt under MCL § 211.7m. 
MCL § 205.94(1)(p). • Gerald Wheeler v. Charter Twp. 

• Timothy W Herman v. Best Buy of Shelby, 2005 Mich. App. 
Stores, Mich. Ct. of Appeals LEXIS 891 (April12, 2005). The 
Docket No. 251499 (unpublished, Court of Appeals held that the 
March 15, 2005). The Court of waste hauler fees were fees for 
Appeals applied the "incidental services and not taxes; therefore, 
to service" test and held that the the imposition of the fees did not 
sales tax was properly charged violate the Headlee Amendment. je on a retail sale of a stove, includ- • Evonne Kok v. Cascade Charter 

i~"' ing the delivery and haul away Twp., 2005 Mich. App. LEXIS 
serviCes. 615 (March 10, 2005). The appel-
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subject mat
ter jurisdic
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a foreclosure 
judgment when 
a party's due 
process rights 
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late court concluded that the 
Tax Tribunal did not improperly 
calculate the true cash value of a 
"new construction" project span
ning two tax years. 

• Wayne County Treasurer v. 
Westhaven Manor Ltd. Dividend 
Housing Assoc., et al., 265 Mich. 
App. 285 (February 24, 2005). 
The Court of Appeals concluded 
that the circuit court retained 
subject matter jurisdiction to 
modify a foreclosure judgment 
when a party's due process 
rights were violated. 

• Great Lakes Community 
Nonprofit Housing Corp. v. City 
of Howell, Mich. Ct. of Appeals 
Docket No. 25424 7 (unpublished, 
June 16, 2005). The taxpayer 
was not entitled to an exemption 
under MCL § 211.7o (charitable 
organization) because the com
pany did not meet the statutory 
requirements. 

• Meijer, Inc. v. City of Midland, 
Mich. Ct. of Appeals Docket No. 
252660 (unpublished, March 24, 
2005). The Tax Tribunal's conclu
sion on remand that "zero" func
tional obsolescence existed due 
to modification costs was logi
cally consistent with the record; 
however, the appellate court 
rejected the taxpayer's asser
tions that the principles of the 
law of the case and res judicata 
were violated. 

• Emery Worldwide v. Twp. of 
Cascade, Mich. Ct. of Appeals 
Docket No. 251416 (unpublished, 
March 10, 2005). Mfirming the 
Tax Tribunal's grant of summary 
disposition to the government, 
the appellate court concluded 
that the taxpayer, a lessee 
of a freight hangar, did not 
prove that it was entitled to 
an exemption. 

• New England Towne Houses 
Cooperative, Inc. v. City of 
Roseville, Mich. Ct. of Appeals 
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Docket No. 251577 (unpublished, 
February 24 2005). Reversing 
the trial court, the Court of 
Appeals concluded that a convey
ance of an ownership interest in 
a cooperative housing corpora
tion was a transfer of ownership, 
which allowed the property's 
value to be uncapped pursuant 
to Proposal A. 

• Michigan State University v. City 
of Lansing, Mich. Ct. of Appeals 
Docket No. 250813 (unpublished, 
February 15, 2005). The Court of 
Appeals affirmed the trial court 
decision and concluded that the 
taxpayer's center for executive 
development and hotel was enti
tled to an exemption under MCL 
§ 211.71 (public property). 

• Delta Air Lines, Inc. v. City of 
Romulus, Mich. Ct. of Appeals 
Docket No. 247575 (unpublished, 
February 15, 2005). Affirming 
the Tax Tribunal, the appellate 
court concluded that interest 
should not be awarded when the 
property taxes were voluntarily, 
but erroneously, paid. 

• Healthlink Medical 
Transportation Services, Inc. 
v. City of Taylor and County 
of Wayne, Mich. Ct. of Appeals 
Docket No. 249969 (unpublished, 
February 15, 2005). The appel
late court determined that the 
taxpayer was not entitled to an 
exemption under either MCL § 
211.7o (charitable purpose) or 
MCL § 211.7r (public health 
purposes). 

• Katub Mesiwala v. Twp. ofWest 
Bloomfield, Mich. Ct. of Appeals 
Docket No. 250425 (unpublished, 
February 8, 2005). The appel
late court rejected the taxpayer's 
assertion that he should qualifY 
for the poverty exemption under 
MCL § 211.7u, because the true 
cash value of his home exceeded 
the $250,000 limit. 
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• Kimberly Clark Corp. v. 
City of Munising, Mich. Tax 
Tribunal Docket No. 293558 
(April27, 2005). The State Tax 
Commission's multiplier tables 
were determined to be properly 
used to determine the true cash 
value of the paper manufactur
ing machinery and equipment. 

• Barroncast, Inc. v. Twp. of 
Oxford, Mich. Tax Tribunal 
Docket No. 301895 (April20, 
2005). The Tax Tribunal used the 
State Tax Commission's multi
plier tables to find the true cash 
value of the business personal 
property, such as drill presses, 
gas generators and metal 
cutting saws. 

• Michael Miller v. Twp. of Everett, 
Mich. Tax Tribunal Docket No. 
295676 (April12, 2005). The 
Tax Tribunal upheld the special 
assessment for a sanitary sewer 
where the taxpayer's affected 
property was a seasonal cottage. 

• Calvin College v. City of Grand 
Rapids, Mich. Tax Tribunal 
Docket No. 300547 (April1, 
2005). The Tax Tribunal con
cluded that the lodging facil
ity owned by the taxpayer was 
exempt from tax under MCL § 
211.7n (nonprofit educational 
institution), but was subject to 
tax under MCL § 211.7o (chari
table institution). 

• Severance Tool Industries, Inc. 
v. Bridgeport Twp., Mich. Tax 
Tribunal Docket No. 296735 
(March 29, 2005). The Tax 
Tribunal accepted the township's 
use of the multiplier tables to 
find the light industrial personal 
property's true cash value. 

• Zohair Kallabat u. City of Fenton, 
Mich. Tax Tribunal Docket No. 
296965 (March 10, 2005). The 
Tax Tribunal reduced the true 
cash value of the commercial 
real property, a Best Western 
motel. 

• Nachi Machining Technology 
Co. v. Twp. of Macomb, Mich. 
Tax Tribunal Docket No. 301998 
(February 18, 2005). The Tax 
Tribunal used a combination 
of the market, income and cost 
approaches to find the true cash 
value of the industrial real 
property. 

• On May 23, 2005, Gov. Jennifer 
Granholm signed House Bill 
4188 (Public Act 24 of 2005) into 
law to amend MCL § 211.51. 
The law increases the threshold 
income to $35,000 to defer sum
mer property taxes. 

• On May 23, 2005, Gov. Jennifer 
Granholm signed House Bill 
4065 (Public Act 23 of 2005) into 
law to amend MCL § 211.27a. 
The law permits property tax 
assessment corrections of an 
incorrect capping of property 
taxes. 

• On April 28, 2005, Gov. Jennifer 
Granholm signed House Bill 
4570 (Public Act 12 of 2005) into 
law to amend MCL § 211.34d. 
The effective date for millage 
reductions is revised for elec
tions after May 1. 

Miscellaneous Other Tax New 
Developments 

• Revenue Admin. Bulletin 2005-
2 (May 5, 2005). RAB 2005-2 
establishes the annual interest 
rate due on under- and overpay
ments for the second half 
of 2005. 

• Fraternal Order of Police v. 
Twp. of Chesterfield, Mich. Ct. 
of Appeals Docket No. 251847 
(unpublished, March 17, 2005). 
The appellate court upheld the 
Tax Tribunal's order dismissing 
the case due to the taxpayer's 
failure to comply with an order. 

• DaimlerChrysler Corp. v. Dep't. 
of Treasury, Mich. Tax Tribunal 
Docket No. 295872 (April 20, 
2005). The Tax Tribunal con-
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eluded that the taxpayer is 
not the "end user" of the motor 
fuel; therefore, the taxpayer is 
not entitled to a refund under 
either MCL § 207.1033 or MCL § 
207.1039. 
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