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November 1, 1994 

Dear Taxation Section Members: 

As I begin my tenure as Section Chairperson, I want to first thank my prede
cessor, Dennis Mitzel. Dennis guided the Section through its successful 
1993-94 fiscal year. Among his many accomplishments were the introduction 
of a formal budget process which should help keep the Section fiscally sound· 
into the future. 

As always, the year begins with a new line-up of Council Members and 
Committee Chairpersons. 
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Carol Karr takes over as Vice Chairperson. Carol represented the Section 
at the N ational.Association of State Bar Tax Sections Meeting in San 
Francisco in October. She is preparing a report to the Council with respect 
to the National .Association's activities. 

Stephen Feldman is our new Secretary and Treasurer. This is perhaps the 
most time-consuming position on the Council since all expenditures require 
Steve's review and approval. 

Michael Indenbaum is in charge of the Michigan Bar Journal's "Taxation 
Issue" which will be published in October, 1995. If you have an idea for an 
article, I am sure that Mike would like to hear from you. 

Stewart Mandell has already begun to arrange our participation in the 1995 
State Bar of Michigan Annual Meeting which will be held in Lansing. He has 
also agreed to act as our liaison with other Sections to determine what role, if 
any, our Section will have in lobbying activities. 

Richard Soble is in charge ofthe Mter Hours Tax Law Series. The 1994-95 
Series was planned by Rick's predecessor, Stephen Lowney. Rick is preparing 
the 1995-96 Series. For the past two years, Rick wore two hats: Council 
Member and Co-Chairperson of the International Committee. 

George Gregory, after having chaired last Summer's Tax Conference, has 
accepted responsibility for the equally daunting task of publishing our Direc
tory. Comerica Bank has generously agreed to sponsor the Directory for the 
fourth consecutive year. George plans to change the Directory from an 
annual publication to a bi-annual one. Thus, this year's Directory will 
cover a two-year period. 

Thomas Mies is in charge of our outreach program to groups which have 
historically been under-represented in the tax arena. He is in involved in 
publishing our brochure which will be appropriately disseminated and is 
considering a speakers' program to introduce the Section to minority groups 
at the law school level. 

PAST COUNCIL CHAIRPERSONS 

ALLAN J. CLAYPOOL OSCAR H. FELDMAN JOHN L. KING JOHN W. McNEIL B. COURTNEY RANKIN JOHN N. SEAMAN 
PETER S. SHELDON 

WILLIAM J. SIKKENGA 
I. JOHN SNIDER, II 

LAWRENCE R. VAN TIL 
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JOHN J. COLLINS, JR. ERNEST GETZ JEFFREY A. LEVINE J. LEE MURPHY DAVID M. ROSENBERGER 

ROGER COOK JOSEPH D. HARTWIG ARNOLD W. LUNGERSHAUSEN LAWRENCE J. MURPHY ANDREW M. SAVEL 
CLIFFORD H. DOMKE STEPHEN I. JURMU JERRY D. LUPTAK ROBERT B. PIERCE BENJAMIN 0. SCHWENDENER, JR. 

J. BRUCE DONALDSON LOUIS W. KASISCHKE 



Robert Stead is hard at work fashioning the 1995 Summer Tax Conference. 
Bob has moved the Conference to June arid has shortened it from three days 
to two days - all in an effort to increase participation. We will be returning 
to the Grand Traverse Resort this year. The Conference affords a wonderful 
opportunity to increase your technical knowledge, enjoy a mini-vacation and 
improve your golf game all at the same time. 

Mark Larson is arranging the luncheons in honor of visiting Tax Court judges. 
The presiding judge prepares remarks which should be of interest to all of us, 
but especially to those who have a case on the Court's docket. 

Joseph Bonventre is the Editor oftheMichigan Tax Lawyer. By soliciting 
price quotations from various printers, Joe has been able to introduce a new 
printing process. The process promises to retain the quality of our publication 
while substantially reducing our printing costs. 

James Novis is in charge of our involvement with this year's MACPA Confer
ence. Jim is attempting to increase attorney participation in the Conference 
and has broached a number of recommendations to that end. 

Deborah Thompson, William Sider and Eric Weiss begin their second year 
as Chairpersons of their respective committees. Kenneth Kingma, Edward 
Deron, Edward MacDonald and Gregory Nowak step in as new Committee 
Chairpersons. Committee meetings are open to all members of the Taxation 
Section. Therejs generally no charge to attend a committee meeting. I have 
personally found that attendance at committee meetings provide me with the 
most time and cost effective way of keeping abreast of technical developments. 
If you have not attended a meeting in your area of interest, I urge you to do so. 

Finally, my wife, Karen, begins her fifth year as our Program Facilitator. 
Karen is the person in charge of the details. I will be relying upon her now 
more than ever. 

I hope that you will be able to take time from your practice to participate 
in Section activities. Please feel free to contact me, or any of our Council 
Members or Committee Chairpersons if you have any questions or would 
like more specific information. 

Very truly >yours, 

Regi~ 
Chairperson 
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Report of the nent of the LLP provisions, led the !; 

discussion. Copies of Public Act 323 'I 

Corporation Committee I 

and applicable legislative analysis are ! 

Kenneth M. Kingma, Chairperson available upon request. 
Kemp, Klein, Umphrey & Endelman, P.C. 

3. Future Activities. Suite 600 Columbia Center 
201 West Big Beaver Road Another joint meeting between the 

,, P.O. Box 4300 Corporation and Partnership Com-
I Troy, Michigan 48099-4300 mittees will occur sometime in Febru-II (810) 528-1111 ary, 1995. The topic for that meting !!. 
!:' will be announced when notice is sent 

1. Chairperson's Message. to Committee members. 
For my first act as Chairperson of the To increase participation in future 
Corporation Committee, I would like meetings, Committee members lo-
to extend a hearty "thank you" to the cated outside of the Detroit metropoli-
outgoing Chairperson, Mark Larson, tan area are encouraged to call and 
for his able leadership over the years arrange for teleconferencing. Tele-
and for his kind assistance during the conferencing is available for a limited 
transition. Mark's competence as a number of members who desire to 
leader and tax attorney was supple- participate in Committee meetings. 
mented by his amiable personality Committee members are also 
and humorous wit. Best wishes, encouraged to submit topics of inter-
Mark, as you pursue other interests, est for discussion at future Commit-

~,, including the Rush Limbaugh fan tee meetings. We do not have to wait ( 
j club and the Spence Abraham transi- for the Republican-controlled Con-

tion team. gress to provide us with discussion 

2. Recent Activities. 
topics. 

The Corporation and Partnership 
Committees held ajoint meeting on Report of the Employee September 22, 1994, during the an-

Benefits Committee nual State Bar Convention. A panel 
of four individuals (Gary Schwartz, Deborah W. Thompson, Chairperson Bill Sider, Steve Grob and Tony Miller, Canfield, Paddock and Stone, P.L.C. 
Ilardi) discussed LLCs at the joint 150 West Jefferson, Suite 2500 
meeting. The panel discussion fo- Detroit, Michigan 48226 
cused on LLC classification matters, (313) 496-7671 
the "majority in interest" concept set 
forth in Rev. Proc. 94-96, transferabil- 1. Chairperson's Message. 
ity issues involving related parties, The Committee's last meeting was 
and the self-employment tax. held on September 22, 1994 in De-

Another joint meeting between the troit, Michigan in conjunction with 
Corporation and Partnership Commit- the State Bar Annual Meeting. Rep-
tees occurred on December 1, 1994. resentatives from the Detroit and 
Among other things, the recently Cincinnati district offices presented 
enacted "limited liability partnership" a timely and informative update on 
provisions of the Uniform Partnership current issues and answered ques-
Act were discussed. Those provisions tions posed by Committee members. 
were adopted in Enrolled House bill Janice Skufca, Employee Plans 

( 5593, which was signed on October 11, Branch Chief, and Larry Burleson, 
1994 and designated as Public Act 323 Director, Detroit EP:EO Office, gave 
of 1994. Michael Indenbaum, a propo- brief comments regarding the func-
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tions of those offices. Joe Harp ring, Joe Bonventre the best of luck with 
Manager, Determination Group in his new responsibilities as a member 
Cincinnati updated Committee mem- of the Taxation Section Council and 
hers on plan qualification procedures the Editor of the Michigan Tax 
and related issues. Dennis Micelli, Lawyer. 
currently in charge of a Closing AB in the past, our Committee will 
Agreement Program (CAP) in Cincin- continue to meet at least four times 
nati, spoke regarding that program a year. Each meeting will include a 
and its significance after the close of presentation on one or more estates 
the 1994 plan year. and trusts related tax topics by a 

knowledgeable person or persons. 
2. Future Schedule. These meetings are open to Commit-
The winter meeting of the Committee tee members and non-members alike. 
will be held some time in January or Our Committee will also continue to 
February of 1995. The topic of the be responsible for the generation of 
meeting probably will be employee at least two articles a year, one each 
benefits for tax-exempt organizations for the Michigan Tax Lawyer and for 
and/or recent developments in con- the Tax Issue of the Michigan Bar 
nection with employee benefits in Journal. 
bankruptcy. Watch your mail for a I would appreciate hearing from 
date and location. anyone, whether or not they are a 

member of the committee, who (a) has 
3. Articles. a suggestion for one or more possible 

. I I will need a volunteer to prepare an topics and speakers for a future 
employee benefits article for the meeting; (b) would like to volunteer 
Michigan Tax Lawyer. The article their expertise or the expertise of 
will be due on February 15, 1995. someone else as a future speaker; 
Volunteers are welcome. and/or (c) has an interest i1:1 writing 

an article on an estates and trusts 
related tax topic for either of the 

Report of Estates aforementioned publications. 

and Trusts Committee 2. Recent Activities. 
Edward M. Deron, .Chairperson At this year's State Bar of Michigan 
Evans & Luptak, P.L.C. Annual Meeting, in Detroit on Sep-
2500 Buhl Building tember 22, 1994, Mary T. Schmitt 
Detroit, Michigan 48226 Smith and Lauren M. Underwood of 
(313) 596-0626 Beier Howlett, P.C., Bloomfield Hills, 

Michigan presented the topic "Marital 
1. Chairperson's Message. Deductions in Estates and Trusts: 
Having recently assumed the respon- Options & Asset Planning for . sibility of chairing this committee, I Spouses" and Mark G. Landau of 
want to congratulate my predecessor, Maroko, Landau and Posner, 
Joe Bonventre and his line ofprede- Farmington Hills, Michigan, pre-
cessors (including George Gregory, sented the topic ''Who Should Be the 
Reg Nizol and Dennis Mitzel) for the 'Beneficiary of Your IRA/Qualified 
terrific job they have done in both Plan?" Both-presentations were 
building our committee's member- informative, thought provoking and 

\ ~ ship, and consistently arranging well received by the 40 plus attorneys 
meetings with presentations by who attended. 
excellent speakers on timely and On November 10, 1994, J. Thomas 
interesting topics. I also want to wish MacFarlane of Clark, Klein & Beau-

5 
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mont presented the topic of "Self- other reason so that I can have the 
Cancelling Installment Notes" to the mailing list updated. I would simi-
Committee in Southfield. Tom's larly welcome a brief note from any-
presentation included an analysis of one who is not presently a member 
the estate planning opportunities but wants to become one. 
generated by and tax consequences 
emanating from self-cancelling in-

Report of the stallment notes, plus a comparison 
thereof to private annuities. His International Tax comments and observations gener-
ated some interesting questions and Law Committee 
suggestions from the members who 

Edward D. MacDonald, Chairperson attended. 
Chrysler Corporation 

3. Future Schedule. 12000 Chrysler Drive, 416-16-05 
Highland Park, Michigan 48288 The next meeting of our Committee (313) 956-2877 

will take place in January or Febru-
ary of 1995. Watch your mail and 1. Chairperson's Message. 
future issues of the Michigan Tax I would like to extend my sincere 
Lawyer for notices of that and other thanks to Rick Soble and Frank 
future meetings. Miller as the outgoing chairmen of 

the International Tax Law Commit-
4. Important Developments. tee for their outstanding efforts in ( 

-,\ 

j The governments of Canada and the guiding the committee through its / 

United States announced a third first two years and for arranging the 
Protocol amending the Tax Treaty many fine programs. 
between Canada and the United 
States on August 31, 1994. Under 2. Recent Activities. 
the Protocol, Canadians who die Our last meeting was held on Novem-
owning United States real estate or ber 1 at the Ritz-Carlton and started 
other property will generally be with a luncheon featuring Professor 
entitled to a treatment that is not less Michael J. Mcintyre as speaker and 
favorable than that available to leader of spirited exchange. The 
United States Citizens. Accordingly, formal part of the program consisted 
Canadians will not be subject to of a half-day seminar focusing on the 
United States Federal Estate Tax international tax implications of 
unless the value of their worldwide companies expanding abroad. The 
gross estate is greater than $600,~00 topics were presented by ten of 
in United States currency. In add1- Detroit's top international tax practi-
tion a special marital credit is avail- tioners and ranged from the choice of abl~ and Canada will provide a credit entity for the foreign investment to 
against its tax arising in the year of repatriating the earnings and tax 
death on United States source income treaty issues. 
for any United States Federal Estate I judged the meeting a success by 
Tax. These provisions are retroactive the large amount of people still in 
to post November 10, 1988 deaths. attendance and awake during the 

5. Other Business. 
last presentation. 

( I would appreciate a brief note from 3. Future Schedule. 
any Committee member who is not Our next meeting is scheduled for 
receiving Committee mailings be- January and will feature Colleen 
cause of a change in their address or Freeburg of General Motors and 6 

~ --------·-------"·-. 
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Donna Siemaszko of Price Report of the 
Waterhouse- New York. They will 
discuss the final Dollar Approximate Partnership Committee 
Separate Transactions Methods William E. Sider, Chairperson 
(DASTM) regulations, the practical Jaffe, Raitt, Heuer & Weiss, P.C. 
aspects of applying these regulations, One Woodward Avenue 
as well as the planning opportunities Suite 2400 
available to taxpayers. Detroit, Ml 48226 

These regulations require the use (313} 961-8380 
of the U.S. dollars as the functional 
currency for companies operating in 1. Recent Developments. 
hyperinflationary countries such as The Partnership Committee met in 
Eastern Europe, the former Soviet early December with the Corporation 
Republic, Brazil, and other Latin Committee at the offices of Kemp, 
American countries. Klein in Troy, Michigan. We dis-

The use of the dollar as the func- cussed Michigan's recently enacted 
tional currency is no longer elective Limited Liability Partnership Act 
and taxpayers will be required to and various planning opportunities. 
apply these rules for taxable years In 8:ddition, various strategies con-
beginning after August 24, 1994. cerning the valuation of closely- held 
Although this results in additional stock were discussed. 
compliance burdens, these rules are 
generally taxpayer favorable and 2. Future Schedule. 

'I companies may realize immediate Although no definite time has yet 
benefits by applying them retroac- been established, the Partnership 
tively to open tax years beginning Committee will next meet in Febru-
after 1986. A notice will be sent out ary, 1995. At this meeting, we hope 
when the time and date are finalized. to discuss the status of IRS regula-
Hope to see you there. tions dealing with the partnership 

anti-abuse rule. 
4. Recent Developments. 

3. Recent Developments. As reported by Rick in the last issue, 
the G.M. Trading case dealing with On November 2, 1994, the IRS an-
Mexican debt-equity swaps was nounced that it will publish a revenue 
decided in favor of the IRS by the Tax ruling or other form of guidance on 
Court. However, the taxpayer has the interaction between Code §§704(c) 
since petitioned for and been granted and 752. In particular, the ruling will 
a rehearing. Score one for the tax- address what effect the adoption of 
payer in this continuing saga. We'll Code §704(c)'s remedial allocation 
keep you updated on future develop- method has on apartner's share of 
ments. nonrecourse debt under §752. 

On November 9, 1994, the IRS 
announced that it hopes to publish 
guidance on the application of the 
self-employment tax to members of a 

, limited liability company. Under 
existing law, all members of an LLC, 
regardless of their level of participa-

( tion will be subject to self-employ-
\\ ment tax on their distributions from 

trade or business income described in 
Code §1402. In contrast, limited 
partners are not subject to self- 7 
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employment tax on their distribu- State Bar of Michigan Liaison meet-
tions, pursuant to Code §1402(a)(13). ing and is led by a panel of high 
One approach considered by the IRS ranking individuals from the Internal 
may be to treat LLC member-manag- Revenue Service including the Dis-
ers as general partners, and non- trict Director, Special Procedures, 
manager members as limited part- Problem Resolutions, District Coun-
ners. Another option may be to look sel, Appeals and Examinations. 
at a particular members' degree of If anyone has any questions for any 
participation, which would involve a of the IRS officials, please contact me 
member-by-member analysis. immediately so that I can forward 

such questions for a prepared re-
sponse. Your cooperation and atten-

Report of the Practice dance will be greatly appreciated. 

and Procedure Appetizers and drinks will be 
served and there will be a nominal 

Committee charge for those in attendance. I will 

Eric T. Weiss, Chairperson 
be submitting a notice to all members 
of my section once I know the date 

Bassey and Selesko P.C. and time of this meeting. If anyone 
1400 American Center 
27777 Franklin Road needs additional information about 
Southfield, Michigan 48034-2379 this meeting, please give me a call. 
(810) 355-5000 

1. Chairperson's Message. Report of the State ( ) 
I would like to thank Roberta Hamm, and Local Committee Trevor Wetherington and Eric 
Nemeth from District Counsel of the Gregory A. Nowak, Chairperson 
Internal Revenue Service for attend- Price Waterhouse LLP 
ing our meeting held September 22, 200 Renaissance Center, Suite 3900 
1994 in conjunction with the State Detroit, Michigan 48243 

Bar Annual Meeting. I would encour- (313) 568-5282 

age all Michigan tax practitioners to 
1. Chairperson's Message. attend such meetings as the informa-

tion to be gained is invaluable. Thanks to the leadership and innova-
tions of Jim Novis during his tenure 

2. Recent Developments. as Chairperson, this Committee has 
The case of Craft v United States was had a very successful couple of years. 
decided in the Western District of I hope to continue the progress made 
Michigan which gave the IRS the by Jim in increasing membership in 
right to half the proceeds from the the Committee, and more impor-
sale of a marital home which was tantly, in increasing participation in 
owned by a non-debtor spouse who our Committee's activities. 
previously owned such property with One of the successful efforts Jim 
her debtor-husband. has made is to encourage attendance 

at our meetings by the members of 
3. Future Schedule. the State and Local Tax Committee of 
The next meeting of the Practice and the Michigan Association of Certified 
Procedure Committee will be held Public Accountants, and I plan to 
either during the last week of Janu- continue to encourage this very ( 
ary or the second week of February, positive interaction. 
1995 at the Pontchartrain Hotel in Another item on the agenda at our 

8 
Detroit. This is our annual IRS - next meeting is to begin what I hope 

,\i * 
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will become an ongoing dialogue increased the gross receipts filing 
between the members of the State threshold from $100,000 to $137,500 
and Local Tax Committee and Com- for tax years beginning after Decem-
missioner of Revenue Tom Hoatlin. ber 31, 1993 and to $250,000 for tax 
I met recently with Mr. Hoatlin, and years beginning after December 31, 
we discussed the role that our Com- 1994. 
mittee of the State Bar can play in The legislation now requires that 
helping to improve the flow of infor- gross receipts of all controlled groups, 
mation from the Department, in including affiliated groups, controlled 
providing suggestions to improve tax groups of corporations and entities 
audit and administrative practices, under common control, be consoli-
and in facilitating dispute resolution. dated for purposes of determining 
We also discussed ways that the whether or not an SBT return must 
Department can assist our Committee be filed. This means that all entities 
in providing insights on administra- must file an SBT return if the aggre-
tive developments and changes in gate apportioned gross receipts (plus 
interpretation andpolicy. Mr. recapture of capital acquisition de-
Hoatlin has agreed to be our guest at duction) exceed the filing threshold. 
the next meeting of our Committee, This change is effective for tax years 
at which time we will explore these ending after June 30, 1994. 
issues in detail. For entities that apportion, appor-

tioned gross receipts are used when 
2. Upcoming Meeting Schedule. determining whether or not the filing 
The next meeting featuring Commis- threshold is reached. For this pur-
sioner of Revenue Tom Hoatlin will pose, the Michigan SBT apportion-
be scheduled for late December or ment percentage is applied to total 
early January. Notices of that meet- gross receipts to calculate appor-
ing should be in hand as of the date of tioned gross receipts. Significantly, 
this publication. the gross receipts of other members 

of the controlled group are not taken 
3. Recent Developments. into account unless they have nexus 
a. New Aggregation Require- in Michigan. This is true even 
ments Apply to Filing Threshold - though they may have Michigan sales 
Many taxpayers that previously were since they must have nexus in Michi-
not required to file an SBT return gan in order to have apportioned 
must now file as a result of a little sales. If one or more of the other 
known provision of a recent SBT tax entities does have Michigan nexus, 
cut legislation. The media coverage the taxpayers must add the appor-
of the legislation has focused on the tioned gross receipts of each entity to 
fact that many taxpayers will no see if the filing threshold is reached. 
longer be required to file due to an If it is, each entity with Michigan 
increase in the filing threshold. nexus, regardless of the amount of 
While this is true, new aggregation apportioned sales, must file an SBT 
testing requirements that apply in return. 
calculating the filing threshold will in , 
fact now cause a number of new b. See the State and Local Tax 
taxpayers to be subject to the SBT. Update Section of this issue of 

( In June, the legislature reduced the the Michigan Tax Lawyer for 
t '· SBT rate from 2.35% to 2.3% and the summaries of recent state and 

alternate profits tax rate from 3% to local tax cases. 
2%, effective October 1, 1994. It also 

9 
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Going It Alone: 
The Struggle to Define 'Nexus' Under the SBT 
By: Gregory A. Nowak 

The Gillette and 
Guardian Decisions 
In March of 1993, the Michigan Court 
of Appeals set Michigan's principal 
business tax adrift. In a pair of 
decisions issued on the same day, it 
rejected the standard Michigan had 
used since 1980 to impose the SBT on 
out-of-state businesses, as well as to 
determine whether a Michigan based 
taxpayer is subject to the SBT in 
connection with sales made outside of 
the state. 1 Since that time, a struggle 
has ensued to determine the proper 
jurisdictional standard for the imposi
tion of the SBT. 

With respect to the imposition of 
the SBT on out-of-state sales, Michi
gan should have seen it coming. The 
Michigan Court of Claims had earlier 
found that the standards of PL 86-
272 simply could not be applicable 
given the plain language of the SBT 
Act defining when a taxpayer is 
considered "taxable" in another state 
and therefore free from the obligation 
to pay the SBT on that portion of its 
activity. The Court of Appeals agreed 
that a taxpayer is deemed ''taxable" 
outside of the state if another state 
has the power to constitutionally 
impose any one of six types of taxes, 
only two of which are subject to the 
limits of PL 86-272.2 

However, the rejection of PL 86-272 
as the standard for imposing the SBT 
on out-of-state businesses was not 
easily foreshadowed. While the SBT 
clearly is not an income tax, the 
Michigan Department of Treasury 
had nonetheless used PL 86-272 as 
the nexus standard under the SBT for 
over a dozen years. It had originally 
adopted the lower minimum jurisdic
tional standards of the Commerce 
Clause and Due Process Clause in a 
Revenue Bulletin in 1978, but in 1980 

it reversed this position and in a 
revised Revenue Bulletin began to 
determine its power to impose the 
SBT under the same standards 
required to be used by the 45 states 
imposing income taxes. The standard 
was doubtless applied to thousands of 
companies in audits and administra
tive proceedings over the years. 

In litigation, the Department had 
therefore never contended that PL 
86-272 was the improper standard. 
It had simply sought to demonstrate 
that The Gillette Company's activities 
had exceeded solicitation and had 
therefore fallen outside of the protec
tion of PL 86-272. The Court of 
Appeals, however, refused to apply 
the standards of PL 86-272, finding 
that the State's power to impose the 
SBT could not be limited by a law 
which by its term applied only to 
income taxes. The Court entirely 
ignored the fact that those standards 
had been uniformly applied to taxpay
ers by the Department for over a 
decade. 

So, What is the Standard? 
The Court of Appeals found that 
Michigan could tax the "mere solicita
tion of business" so long as the due 
process and interstate commerce 
clauses of the United States Constitu
tion were satisfied. The Court noted 
that the commerce clause contains 
the more rigorous requirement that a 
taxpayer must have "substantial 
nexus" with the taxing state, and 
cited a recent decision of the U.S. 
Supreme Court which had held that 
in the context of the imposition of a 
state use tax the commerce clause 
requires that a taxpayer have a 
"physical presence" in the state to 
establish a substantial nexus with it. 3 

Beyond adopting the "physical pres-
" . t h ence requrremen , owever, the 

Court gave little guidance regarding 

( 
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what level of physical presence is 
sufficiently "substantial" to establish 
a taxable presence. 

In the case of The Gillette Com
pany, the taxpayer had at least 
eighteen full time sales representa
tives in the state, an ownership 
interest in promotional and replace
ment merchandise, and leased auto
mobiles for its sales representatives. 
The case therefore is not really useful 
in identifying the minimum standard 
of activity sufficient to create a tax
able presence. 

With respect to Guardian Indus
tries, the Court found that the record 
was unclear regarding whether the 
taxpayer was physically present in 
each of the target states, and the 
Court therefore remanded the case to 
the Court of Claims for further devel
opment of the facts. Upon remand, 
however, the parties reached a settle
ment, the details of which are subject 
to a confidentiality agreement. This 
case therefore also failed to provide 
further guidance regarding the mini
mum jurisdictional standard. 

The lack of specific guidance from 
the Court of Appeals places the 
burden on the Department to develop 
criterion to determine when a tax
payer has "substantial nexus". 

The Resident Employee Standard 
Late in 1993, the Department an-

represented by independent sales 
representatives or nonresident em
ployees within the state. Therefore, 
ignoring the activities of independent 
contractors and non-resident employ
ees minimizes the burdens on the 
Department in identifying taxpayers 
subject to the SBT. 

Even more significantly, this 
resident employee criterion signifi
cantly limits those taxpayers seeking 
to demonstrate that their activities 
outside of Michigan are substantial 
enough to prevent the imposition of 
the SBT on their out-of-state sales. 
The Department is requiring the 
inclusion of out-of-state sales, re
ferred to as "throwback'' sales, in the 
sales factor of the apportionment 
formula unless a taxpayer can dem
onstrate that it had a resident em
ployee in the target state. 

There is no question that the 
presence of a resident employee in a 
state is a strong indication that a 
taxpayer has a "substantial" physical 
presence in a state. Thus, if this 
criterion were merely used to estab
lish a "safe harbor'', it might be 
regarded as reasonable. However, as 
addressed below, requiring a resident 
employee as the minimum level of 
activity sufficient to create a taxable 
presence standard clearly is not 
consistent with the decided cases. 

nounced that unless a taxpayer's Income Tax Cases 
activities exceed solicitation, nexus Leading to PL 86-272 
can be created only by an employee of In both Brown-Fprman Distillers 
the taxpayer who is a resident of the Corp v Collectors of Revenue, 4 and 
state. Independent contractors and International Shoe Co. v Fontenoc, 5 

nonresident employees are not consid- the Louisiana Supreme Court found 
ered. This ''resident employee" crite- that nexus existed for the state's 
rion represents the administratively income tax based on sales solicitation 
easiest standard to apply in identify- activity alone. The U.S. Supreme 
ing out-of-state taxpayers, since the , Court denied the taxpayer's request 
Department can readily identify those for Certiorari in each of these cases, 
out of state companies registered as creating widespread concern that the 
withholding agents that do not file Court had sanctioned the imposition 
SBT returns. It would doubtless be of an income tax based solely on the 
quite challenging for the Department solicitation of sales in a state. 
to identify all of those taxpayers 
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In Northwestern States Portland 
Cement Co. v Minnesota, 6 the U.S. 
Supreme Court found that nexus 
existed based on "a regular and 
systematic course of solicitation of 
orders" where the taxpayer main
tained a leased sales office in the 
state. The Court emphasized the 
"substantial income-producing activ
ity'' and ''vigorous and continuous 
sales campaigns" in finding that 
nexus existed. This decision and the 
denial of Certiorari in Brown-Forman 
and International Shoe were the 
catalyst for the enactment of PL 86-
272. PL 86-272 was enacted by 
Congress under its Commerce Clause 
powers to address the concerns of 
taxpayers that mere solicitation 
activities were sufficient under the 
Due Process Clause and the Com
merce Clause to permit a state to 
impose an income tax. 

Complete Auto Transit v Brady 
In the landmark case Complete Auto 
Transit v Brady, 7 the U.S. Supreme 
Court established the modern test for 
determining whether a tax meets the 
requirements of the Commerce 
Clause. While not a nexus case, 
Complete Auto is critical to under
standing the nature of the Commerce 
Clause nexus requirement. In reject
ing the notion that activity ''in the 
stream of commerce" is exempt, the 
Court announced a uniform four part 
test to determine whether a tax 
satisfies the Commerce Clause. The 
Court found that the requirement of 
"substantial nexus" was one of the 
four requirements, and cited the 
Northwestern States case for the 
proposition that the activities must 
''forge some definite link, some mini
mal connection" to satisfy this test. 
The other three requirements are 
that the tax must, 1) be fairly appor
tioned, 2) not discriminate against 
interstate commerce, and 3) be fairly 
related to the services provided by the 
state. 
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The "fair apportionment" prong of 
the Complete Auto Transit decision is 
addressed to operational taxes like 
income, franchise, or gross receipts 
taxes. This requirement ensures 
that a state will tax only it's "fair 
share" of the income of an interstate 
business. This test is not applicable 
to transactional taxes such as a· sales 
and use tax, which is imposed only on 
specified transactions. Mter the 
announcement of the four part test in 
Complete Auto, it became clear that 
while apportionment requirements 
will vary from tax to tax, there is only 
one nexus test to be applied to all 
taxes under the Commerce Clause. 

Scripto v Carson 
In Scripto v Carson, 8 the U.S. Su
preme Court found that a taxpayer 
had nexus for purposes of the collec
tion of use tax based on the solicita
tion activities of 10 "advertising 
specialty brokers" who were indepen
dent contractors with a written 
contract and a specified territory. 
The taxpayer argued that solicitation 
by its brokers did not create sufficient 
contact to permit the state to assert 
jurisdiction over it, but the Court 
found that there was no merit in 
distinguishing between activities 
conducted by an employee and 
those conducted by an independent 
contractor: 

"True, the 'salesmen' are not 
regular employees of appellant 
devoting full time to its service, 
but we conclude that such a fine 
distinction is without constitu
tional significance. The formal 
shift in the contractual tagging 
of the salesmen as 'independent' 
neither results in changing his 
local function of solicitation nor 
bears upon its effectiveness in 
securing a substantial a substan
tial flow of goods into Florida. 
This is evidenced by the amount 
assessed against appellant on 
the statute's 3% basis over a 

( ' 
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period of but four years. To had found that the local activities 
permit such formal 'contractual served the taxpayer "as effectively 
shifts' to make a constitutional when administered from 'homes' as 
difference would open the gates from 'offices,"' and that those services 
to a stampede of tax avoidance." 9 were substantial "'with relation to the 

"' establishment and maintenance of The Court went on to conclude that 
the taxpayer's presence of solicitors, sales, upon which the tax is mea-
its "exploitation of the consumer sured."' 
market," and its "regular, systematic 

Tyler Pipe v Washington displaying of its products by catalogs, 
samples or the like" was "more than In Tyler Pipe v Washington, 12 the 
sufficient" to give it the minimum U.S. Supreme Court found that the 
connections necessary to impose a activities of the taxpayer's indepen-
tax. dent contractor sales representatives 

in the State of Washington satisfied 
Standard Pressed Steel the nexus requirements of the Com-
v Washington merce Clause to permit Washington 
In Standard Pressed Steel Co. v to impose its B&O tax. The Court 
Washington, 10 the U.S. Supreme adopted the lower court's summariza-
Court found that the taxpayer had tion of the activities of those sales 
sufficient nexus for purposes of the representatives: 
Washington Business and Occupa- "The sales representatives acted 
tions (''B&O") tax. The taxpayer had daily on behalf of Tyler Pipe in 
one employee in the state, an engi- calling on its customers and 
neer, who operated out of his home to soliciting orders. They have 
serve a single customer, Boeing, and long-established and valuable 
whose primary duty was "to consult relationships with Tyler Pipe's 
with Boeing regarding its anticipated customers. Through sales con-
needs and requirement for aerospace tacts, the representatives main-
fasteners and to follow up any diffi- tain and improve the name 
culties in the use of appellant's prod- recognition, market share, 
uct after delivery." The employee was goodwill, and individual cus-
assisted by a group of engineers who tomer relations of Tyler Pipe. 
visited Boeing about three days every "Tyler Pipe sells in a very com-
six weeks. The employee did not petitive market in Washington. 
accept orders or payments, and all The sales representatives pro-
shipments were made by common vide Tyler Pipe with virtually all 
carrier direct to Boeing. The em- their information regarding the 
ployee maintained an answering Washington market, including: 
service to receive calls, the bills for product performance; competing 
which were sent direct to the em- products; pricing, market condi-
ployer. tions and trends; existing and 

The Court held that the taxpayer's upcoming construction projects; 
single employee created sufficient customer financial liability; and 
nexus because he ''made possible the other critical information of a 
realization and continuation ofvalu- local nature concerning Tyler 
able contractual relations between Pipe's Washington market. The 
appellant and Boeing." The Court sales representatives in Wash-

' also found these facts similar to those I I ington have helped Tyler Pipe 
in a prior case decided under the and have a special relationship 
Commerce Clause, General Motors v to that corporation. The activi-
Washington, 11, in which the Court ties of Tyler Pipe's agents in 13 
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Washington have been substan- physical (as opposed to an electronic) 
tial." 13 presence as was found in Quill. The 

The Court reaffirmed its holding in fact that the decided cases may have 
Scripto that it is ''without constitu- involved the activities of resident 
tional significance" whether the individuals is coincidental. No dis-
activities of the taxpayer are con- tinction between employees and 
ducted by employees or by indepen- independent contractors is recognized 

The Court dent contractors. The Court agreed in these cases. 

agreed with the with the lower court that "the crucial 

lower court factor governing nexus is whether the The Latest Word on SBT Nexus: 

that "the 
activities performed in this state on MagneTek Controls, Inc. v 
behalf of the taxpayer are signifi- Department of Treasury 

crucial factor cantly associated with the taxpayer's On Friday, September 30, 1994, the 
governing ability to establish and maintain a Michigan Court of Claims issued a 
nexus is market in this state for the sales." ruling from the bench in MagneTek 

whether the The Court concluded that the activi- Controls, Inc. v Department of Trea-

activities ties of Tyler Pipe's sales representa- sury, Docket No. 93-14739-CM. The 

performed in 
tives supported the State's jurisdic- single business tax division had 
tion to impose its tax. indicated that it was awaiting the 

this state on judge's decision in this case for guid-
behalf of the The Correct Test for ance on the criterion to be used in 
taxpayer are "Substantial Nexus" determining when a taxpayer has 

significantly These cases demonstrate that the "substantial nexus" to avoid throw- ( ~~ 
associated with presence of a resident employee ... is back of sales to Michigan. 

the taxpayer's 
not constitutionally required to In effect, the case represents a 
establish substantial nexus through "split decision," since the court found 

ability to sales solicitation activities. As noted the taxpayer's evidence was sufficient 
establish and above, under Complete Auto Transit, to establish substantial nexus to 
maintain a all taxes must be evaluated under the allow the taxpayer to avoid throw-

market in this same "substantial nexus" test. The back in only some of the states at 

state for the ruling in Scripto is authority that a issue. The judge in this case ruled 

sales." 
state tax may be imposed on solicita- from the bench and has indicated that 
tion activities conducted by indepen- he will not issue a written opinion, 
dent sales representatives. Likewise and therefore it is necessary to review 
the rulings in Standard Pressed Steel the transcript of the judge's ruling to 
and Tyler Pipe are authority that a determine the basis for his conclu-
state tax may be imposed where sales sions. 
representative activities are "sub-
stantial" with regard to "the estab- Rejection of Resident 
lishment and maintenance of sales" Employee Requirement 
and help maintain ''valuable contrac- The judge in earlier rulings flatly 
tual relations" with customers in the rejected the Department of Treasury's 
state, without regard to whether requirement that a taxpayer must 
those activities are conducted by have a resident employee in the 
employees or independent contrac- jurisdiction before it can show that it 
tors, and without regard to the per- has substantial nexus, stating that 
sonal residence of the representative. "this cannot be the law''. Nonethe-

The cases above have required a less, it is predicted that the depart-
( substantial element to one's contact ment will seek to continue to use this I 

which may be shown by "regular and test until an appellate court forces 
systematic" solicitation, as was found that it be abandoned. 

14 
in Standard Pressed Steel, and a 
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What is "Substantial?" 
The judge emphasized in his ruling 
that the determination of whether a 
taxpayer has "substantial nexus" is 
largely factual, and that each case 
rests on its own specific facts. The 
judge also emphasized that the bur
den in these cases is clearly on the 
plaintiff to show that it meets the 
subjective "substantial nexus" test. 
The court stated that it was neces
sary to examine a number of factors, 
and that you could not simply exam
ine the dollar volume of sales or the 
number of sales visits alone. How
ever, the court did put the greatest 
emphasis on the frequency of contacts 
with the state, noting that the num
ber of contacts "could be sufficient in 
and of itself' to create nexus. He also 
stated that he did not think that 
presence for one or two days would be 
enough. 

The Court Established a 
Ten Day "Safe Harbor'' Test 
Mter discussing a number of factors 
and making a number of observations 
regarding the weaknesses in the 
evidence presented by the taxpayer, 
the judge adopted a guideline that 
two weeks, i.e., ten business days, of 
presence in a state would be consid
ered to establish "substantial nexus." 

Beyond establishing~this ten day 
"safe harbor'', the other observations 
made by the judge relate largely to 
the specific facts presented by the 
taxpayer. There were clearly weak
nesses in the presentation of the 
proofs in this case, since the judge 
noted a number of instances where 
witnesses could not recall the states 
that they had visited, or did not 
retain adequate records to demon
strate their presence in the various 
states. 

While the judge's decision is not as 
favorable as it might have been had 
the taxpayer's facts been more com
pelling, the ten day safe harbor rule 
does give some basis for engaging in 

discussions with the Department in 
pending throwback disputes. 

Retroactive Nexus Asserted 
Against O~t-of-State Companies 
In what is perhaps the most contro
versial aspect of the Michigan De
partment of Treasury's reaction to 
these cases, it has begun to apply its 
"resident employee" interpretation of 
the Commerce Clause nexus standard 
on a four-year retroactive basis 
ignoring the position established in 
its Revenue Bulletins since 1980. 
Michigan has contacted almost 2000 
out-of-state companies, requesting 
that they file returns back to tax year 
1989. ·The stated rationale for the 
1989 starting point is to match the 
refund exposure from in-state taxpay-. 
ers under Guardian. These compa
nies have been identified by a 
computer matching of withholding 
records as SBT non-filers with at 
least one employee in Michigan. 

Since the newly applied nexus 
standard flatly contradicts the 
Department's longstanding bulletin 
which established the higher nexus 
threshold of PL 86-272, many taxpay
ers are understandably outraged. 
Taxpayers that have received letters 
from the Department demanding the 
filing of returns back to 1989 are also 
faced with a procedural dilemma, 
since they may have no right to a 
refund if they make a voluntary 
payment of tax in response to a letter 
from the Department. This is due to 
the potential applicability of the 
special short 90-day statute of limita
tions ofMCL 205.27a(6) which ap
plies to claims for refund based on 
constitutional or federal statutory 
grounds. This short refund period 
·would have already expired for all 
prior years, with the possible excep
tion of the most recent tax year. 
These factors may force litigation 
over the Department's ability to 
modify the nexus criterion retroac
tively. 
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Current Status of Gillette 
While the struggle to defme the new 
nexus standard and its appropriate 
starting point wages on, Gillette's 
battle also continues. Gillette first 
filed an application for leave to re
view the decision of the Court of 
Appeals with the Michigan Supreme 
Court, which was denied. A subse
quent motion for rehearing on that 
application was also denied. 

Subsequently, the taxpayer filed a 
separate action in Federal District 
Court seeking an injunction against 
the enforcement of the decision of the 
Court of Appeals on the grounds that 
the Court of Appeals ~.ction consti
tutes a violation of Gillette's due 
process and equal protection rights. 
This action presents the rather novel 
theory that the action of a state court, 
rather than a state legislature, re
sulted in a violation of the taxpayer's 
constitutional rights by applying a 
never before announced nexus stan
dard to determine Gillette's taxability 
under the SBT. The impact of 
Gillette's appeal on the thousands of 
taxpayers currently being required to 
file under the new standard retroac
tive to 1989 is difficult to predict, 
since Gillette's case only involves tax 
years 1976 through 1981. The Fed
eral District Court has denied the 
taxpayer's request for an injunction, 
and the matter is now pending before 
the Sixth Circuit Court of Appeals. 

Finally, the taxpayer has recently 
filed a petition for Certiorari to the 
U.S. Supreme Court, seeking direct 
review of the state court's action. It 
will likely be some months before the 
Court acts on that petition. 

What the Future May Hold 
While the precise outcome of these 
issues cannot be predicted, some 
observations can be made: 

- The Department will likely 
continue to advocate the 
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"resident employee" test to mini
mize lost revenue from throw
back sales and simplify the 
process of identifying out-of-state 
companies subject to tax, at least 
until such time as the appellate 
courts force the rejection of this 
standard. 

- Michigan-based companies will 
continue to push for a broadened 
nexus test in connection with 
throwback sales, and additional 
trial court decisions will likely be 
issued by the Michigan Court of 
Claims and Michigan Tax Tribu
nal as the parameters of the 
nexus standard are gradually 
defined by case law. 

- Out-of-state companies will likely 
challenge the retroactive asser
tion of nexus based on the com
merce clause nexus standard. It 
remains to be seen whether the 
Gillette case will become the ( ) 
vehicle for this challenge, or 
whether another lead case will 
emerge. 
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ENDNOTES ----------~-----------------

1. The Gillette Company v Michigan Department of Treasury, 198 Mich. App. 303 (1993), and Guardian 
Industries Corp. v Michigan Department of Treasury, 198 Mich. App. 363 (1993). Prior to these decisions, 
Michigan had been following the jurisdictional criterion established under federal taw to limit the states in 
their power to impose an income tax. This federal law, commonty referred to as Public Law 86-272 or simply 
"PL 86-272," protects out of state businesses from state income taxes where, 1) their activities are limited to 
solicitation of sates of tangible property, 2) no in-state office, inventory, or other property is maintained, and 
3) orders are approved outside of the state. 

2. See SBT Act Section 42, MCL 208.42 

3. Qui/tv North Dakota TaxComm'r, 504 U.S._; 1"12S C.t. 1904; 119L Ed. 2d 91 (1992) 

4. 234 La. 651 (1958) 

5. 236 La. 279 (1958) 

6. 358 u.s. 450 (1959) 

7. 430 u.s. 274 (1977) 

8. 362 u.s. 207 (1960) 

9. Scripta 362 U.S. at 211 
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11. 377 u.s. 436 (1964) 
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'I New Like Kind Regulations Highlight 

I :' 

~~ Old Planning Opportunities 
li!1 

By: Sean Cook, CPA ment has alleviated these concerns by 
l!l' 
·t issuing additional regulations provid-

!I 
tj Introduction ing an exemption for deposits with an 

i The like-kind exchange rules have escrow agent from being considered 

I typically been thought of as benefit- as payment under the installment 
ing real estate transactions. Over the sales rules. 
past few years, the real estate indus-;j 
try has been more involved with debt General Rules 
workouts than with anything else. The like-kind exchange rules under 
Thus, the tax rules relating to dis- section 1031 of the Internal Revenue 

The charge of indebtedness and related Code of 1986 provide for the non-

exceptions 
provisions have received the spot- recognition of gain or loss.(l) Al-
light. Now that the real estate indus- though the non-recognition is 

leave two try is rebounding, it may be time to mandatory, taxpayers who want 
basic classes again review the like-kind exchange taxable gains or losses to be recog-

of property rules and advise clients of this oppor- nized on an exchange can effectively 

which will tunity to defer taxes by trading elect out by purposely violating one of 

qualify for like- unwanted real estate or personal the several requirements. Further-
property. Essentially, the rules have more, both parties need not qualify 

I l 
kind treatment: not changed appreciably, however, for one taxpayer to defer the recogni-
real property they are detailed and complex. One tion of gain. In general, these rules 

., 
:! 

(I 
lj and personal change to the regulations did occur in apply when a taxpayer exchanges . ~/ 

!t property. early 1994. This article will discuss property held for productive use in a 
lj this change to the regulations as well trade or business or for investment 
lj as review the key components of like- solely for property oflike-kind which lj 

'I kind exchanges. is also held for productive use in a 

d The Treasury Department issued trade or business or for investment. <2) 
I, regulations regarding deferred like- The general rule does allow for trade il 

! or business property to be exchanged I kind exchanges in 1991. These rules 
I allowed taxpayers interested in a for investment property. However, 
I like-kind exchange to transfer prop- taxpayers cannot take advantage of 
l 

l erty before the replacement property section 1031 for exchanges of certain 
l 
; was selected. Taxpayers could use an property<3) including stock in trade or 

intermediary to hold the property other property held primarily for 
until adequate replacement property sale<4); stock, bonds, or notes;<5) other 
was identified or certain time limita- securities or evidences of indebted-
tions expired. The intermediary ness or interest;<6) interest in a part-
generally would advance money or nership;<7) certificates of trust or 
would hold money received from an beneficial interests<8); and chooses in 
interested buyer in an escrow ac- action.<9) 

count. A concern surrounding this The exceptions leave two basic 
escrow arrangement was whether the classes of property which will qualify 
advance to the account was consid- for like-kind treatment: real property 
ered a payment for purposes of the and personal property. The definition 
installment sales rules. The treat- of like-kind for purposes of real 
ment as a payment under the install- property is construed very broadly (; ment rules would significantly reduce and refers to the nature or character 
the usefulness of the deferred ex- of the property and not its grade or 

18 
change rules. The Treasury Depart- quality.<IO) The fact that any real 
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estate involved is improved or unim- is treated as the receipt of boot. Real 
proved is immaterial.<m For in- estate transactions will typically 
stance, an exchange of city real estate involve the exchange of debt as well 
for a ranch is a like-kind exchange.<12> as property. When this occurs, the 

! A similar result occurs when a debt amounts are netted to determine 
leasehold interest of more than 30 if boot is received or given. For 

II years is involved. <13> In Commissioner example, taxpayer transfers property 
v Crichton, <14> like-kind treatment worth $200 subject to a $100 liability 

'II 
was granted to an exchange of min- for property worth $150 subject to a 
eral rights for hotel property. $50 liability. The taxpayer is treated 

II The classification of like-kind as receiving $50 of boot (i.e., the $50 ! 

tangible personal property is much reduction of debt). The taxpayer 
II' 
;I! 

narrower. The regulations provide could offset this $50 reduction of debt Basically, a 
::II examples of a truck for a new truck. by transferring cash or other property 

and a passenger automobile for a new worth $50. However, the other party taxpayer can 

II 
passenger automobile to be used for who assumed the $100 and relin- give cash 
a like. purpose. <15> These examples quished only $50 of debt will have to to equalize 
indicate that a similar or related use treat the entire $50 of cash or other the amounts 
test will be applied. The regulations property as boot. Basically, a tax- of debt 
provide for two safe harbors which payer can give cash to equalize the exchanged, but 
clearly display the intent that a amounts of debt exchanged, but 

cannot offset related use test will be applied. cannot offset cash received with an 
( Tangible personal property will be increase in debt. Taxpayers may cash received 

considered to be like-kind if it is want to even up liabilities immedi- with an 
of a like class as defined by Rev. ately before the exchange. It is increase in 
Proc. 87-56 or the Standard Indus- currently unclear, however, whether debt. lr. 
trial Classification Manual (1987).<16> the IRS will respect such borrowing 1',1 

Exchange of intangible personal in contemplation of an exchange. 

~~ property such as patents, copyrights, Section 1031 is not an income 
goodwill, and going concern value exemption provision, but rather a ,ill 
may also qualify for non-recognition deferral mechanism. The gain or loss Ill:, I 
treatment. <17> deferred on a like-kind exchange will 

I, 

An exchange will not be disquali- eventually be recognized when the 
' fled from non-recognition treatment like-kind property received is subse-.·• 

merely because cash or other prop- quently disposed of in a taxable 
erty not qualifying as like-kind is transaction. The deferred gain is 

I, received by a taxpayer. However, recaptured through the computation ,, 
gain is required to be recognized to of basis of the new replacement 

jll'l the extent cash or the fair market property. This amount is the basis of rl• 

value of other property is received. <18> the like-kind property given plus any 
,'If For instance, taxpayer A exchanges gain recognized pursuant to section ,1,; 

Whitewater which has a basis of $100 1031(b) less the amount of money or ''I ,, 
for Heritage Park valued at $200 plus fair market value of other property II 
cow futures worth $300. A realizes a received. <20> However, gain could be 

II gain of $400, but recognizes only ·excluded entirely when the recipient 
$300, the value of the non-qualifying taxpayer passes away and the heirs 

:,[, property. No losses will be recog- receive a step-up in basis to the fair 
nized regardless of whether or not market value of the property. iirl 

\ cash or other property is received. <19> 

1]1: The assumption of liabilities by the Deferred Exchange 
other party or the transfer of prop- The general rules contemplate a ::1 

erty subject to debt to the other party contemporaneous exchange of like-
19 
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kind properties. Often a taxpayer 
would like to enter into an exchange 
transaction, but cannot locate suffi
cient replacement property or locates 
the replacement property, but the 
other owner does not want to enter 
into a like-kind exchange in order to 
qualify for non-recognition treatment. 
This situation was dealt with in 
Starker v U.S. <21> which held that 
section 1031 does not require a con
temporaneous exchange. In Starker, 
the taxpayer transferred property to 
another in exchange for a promise 
that the transferee party would buy 
other suitable replacement property 
within five years. The court case 
created uncertainty as to when a 
delayed exchange transaction would 
be respected or challenged by the 
IRS. Furthermore, the IRS antici
pated that significant tax dollars 
would be deferred and abuses could 
abound. Therefore, in 1984 the 
Treasury Department issued guide
lines regulating deferred exchanges. 

The focus of the regulations is to 
set specific guidelines on the length of 
the waiting period between the initial 
transfer of relinquished property and 
the receipt of replacement property, 
and to establish safe harbors for 
qualified third parties used to facili
tate the exchange. First, the replace
ment property must be identified by 
the 45th day after the date the trans
fer of the relinquished property 
occurs. <22> Second, the identified 
property must be received by the 
earlier of the 180th day after the 
transfer or "the due date (including 
extensions) for the taxpayer's return 
... for the taxable year in which the 
transfer ... occurs."<23> In general, the 
180th day will occur earlier if a valid 
extension is obtained. 

Identifying property requires the 
taxpayer to unambiguously describe 
the property in a signed writing and 
deliver it to the ''person obligated to 
transfer the replacement property'' or 
any other person involved in the 
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exchange except for a disqualified 
person or the taxpayer. <24> The 
exchange agreement between the 
parties can be used to satisfy this 
requirement. <25> The other person 
involved must be unrelated and 
includes intermediaries, escrow 
agents, and title companies. <26> The 
other person cannot be the taxpayer's 
attorney, accountant, employee, 
investment banker or broker, or 
real estate agent or broker who has 
provided services other than as a 
qualified intermediary or escrow 
agent within the two years preceding 
the transfer of the relinquished 
property. <27> 

The 45 day identification period 
may not be sufficient time to make a 
final selection of the replacement 
property. In response to this likely 
scenario, the regulations provide for 
the identification of alternative and 
multiple properties within certain 
limits. <28> The maximum number of 
properties which can be identified is 
·three or any number as long as their 
aggregate fair market value does not 
exceed 200% of the aggregate fair 
market value of the relinquished 
properties. <29> If the multiple property 
limits are exceeded, then none of the 
identified properties will be consid
ered qualified replacement property 
resulting in the recognition of gain.<30> 

Nonetheless, identified property 
received within 45 days, and identi
fied property received within 180 
days as long as 95% of the identified 
property is received will still be 
classified as qualified replacement 
property. <31> Furthermore, taxpayers 
can effectively revoke an identifica
tion in writing in order to qualify. 

An additional relief provision 
involves incidental property. Inciden
tal property typically associated with 
a primary item which when aggre
gated with other incidental property 
does not exceed 15% of the primary 
item is treated as part of the primary 
property. <32> The classic incidental 

( 
~, 

;! 
/ 



Michigan Tax Lawyer-4th Quarter 1994 

property situation is the exchange 
of an apartment building including 
the laundry equipment and any 
furniture. 

It is common for the desired re
placement property to not be in 
existence at the time of the transfer 
of relinquished property or for the 
desired property to be in production 
or construction. For instance, the 
agreement may require the other 
party to build improvements on like
kind real estate. Any modification to 
or production of personal property 
must be substantially similar to the 
identified property as described in 
the agreement and the property must 
be completed and delivered within 
the 180th day. For realty, any con
struction in process need not be 
completed before the transfer date 
as long as the completed property is 
substantially similar to the descrip
tion of the identified property.<33> 

Constructive Receipt 
The realities of business occasionally 
require the deposit of cash to secure 
the third parties promise to find 
replacement property. The receipt of 
cash by an agent of the taxpayer may 
be considered an actual or construc
tive receipt by the taxpayer resulting 
in gain recognition prior to receiving 
the replacement property. <34> 

The regulations provide for three 
safe harbors from the constructive 
receipt of cash: (1) security or guar
antee arrangements; (2) qualified 
trusts and escrow accounts; and (3) 
qualified intermediaries. <35> The 
transferee's promise to exchange like
kind property with the taxpayer can 
be secured by a mortgage, deed of 
trust, and certain stand-by letters of 
credit or guaranteed by a third party 
as long as the taxpayer is restricted 
from receiving money or other prop
erty pursuant to the security agree
ment. <36> The cash or cash equivalent 
needed to secure the transferee's 
promise can be held in a trust or 

escrow account as long as the trustee 
or agent is not the taxpayer or a 
disqualified person (as mentioned 
earlier) and the trust or escrow 
agreement expressly places limits on 
the taxpayer's rights to receive, 
pledge, borrow or receive any eco
nomic benefit from the trust or es
crow funds. <37> Furthermore, the 
taxpayer can enter into an agreement 
with a qualified intermediary to 
receive the relinquished property and 
transfer it to the other party and 
receive the replacement property and 
transfer it to the taxpayer.<38> How
ever, the taxpayer can receive cash 
directly from the other party to the 
exchange without disqualifying the 
trust, escrow, or intermediary ar
rangement. <39> 

The safe harbor agreement rules 
allow for taxpayers to be entitled to 
interest or appreciation on the trust 
or escrow funds without violating the 
constructive receipt rule. <40> Further
more, funds received or credited 
which are incidental to the transfer 
of the property such as prorated 
taxes, commissions, and other fees 
are ignored for purposes of qualifying 
for one of the safe harbors.<41> Addi
tionally, the agreements may provide 
for the receipt of cash after 45 days if 
no property is identified, after all 
identified property is received before 
the 180th day, or upon the occurrence 
of a material and substantial contin
gency beyond the taxpayers control 
after the 45th day. <42> 

Installment Sale Rules 
An installment sale is defined as a 
disposition of property where at least 
one payment is to be received after 
the close of the taxable year in which 
the disposition occurs. <43> A taxpayer 
to a potentially qualifying like-kind 
exchange will dispose of property and 
may receive consideration for relin
quished property in the next tax 
period. The application of the install
ment sale rules created concern that 
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the securing of the obligation to 
transfer replacement property to the 
taxpayer with cash or cash equiva
lents and the holding of cash or cash 
equivalents by an intermediary would 
be classified as a payment. Under the 
regulations, payments include the 
receipt of an evidence of indebtedness 
which is secured by cash and con
structively received cash. <44> This 
application would nullify the effec
tiveness and attractiveness of the 
deferred exchange. In the above 
example, B would be required to treat 
the $10,000 of cash actually received 
and the $90,000 of cash security as 
payment resulting in a gain recogni
tion of $20,000. 

In response, the Treasury Depart
ment has mended this gap by issuing 
regulations which save the deferred 
exchanges. <45> In essence, for purposes 
of the installment sale rules, payment 
is not received when an obligation of 
a transferee of relinquished property 
to transfer replacement property is 
secured by cash or cash equivalents 
held in a qualified trust or escrow 
account. Furthermore, a qualified 
intermediary is not considered an 
agent for purposes of the installment 
sale rules, and thus, any cash or other 
property received by the intermediary 
is not constructively received by the 
taxpayer. 

However, to prevent taxpayers 
from exploiting these rules to merely 
obtain a deferral of gain, taxpayers 
must have a bona fide intent to enter 
into a like-kind transaction. <46> The 
intent is present if it is reasonable to 
believe as of the transfer date of the 
relinquished property that the re
placement property will be received 
within the 180 day exchange period 
based on all the facts and circum
stances. A bona fide intent will be 
present if the taxpayer subsequently 
ceases a good faith effort to consum-
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mate the transaction due to a busi
ness downturn or the taxpayer iden
tifies property not properly zoned but 
which it is reasonable to expect a 
rezoning based on past actions of the 
zoning board. The regulations do not 
provide examples where the taxpayer 
lacks a bona fide intent. <47> 

These new regulations are effective 
for transactions occurring after April 
20, 1994, but will be applied retroac
tively to May 16, 1990 if the transac
tion would have otherwise qualified 
as a like-kind exchange. 

Summary 
The Treasury Department has as
sured the continuing usefulness of 
like-kind exchanges as an excellent 
tax planning tool to defer the recogni
tion of gain with the recent issuance 
of the regulations coordinating these 
rules with the installment sale rules. 
The like-kind rules are complex, 
technical, and time sensitive requir
ing close attention. This article has 
highlighted the rules, however, a 
careful review of the expansive 
regulations is recommended before 
entering into this type of transaction 
to avoid the disastrous results from a 
disqualifying transaction. But do not 
let the complexities drive taxpayers 
away from utilizing this excellent 
mechanism to save tax dollars. 

SEAN COOK, CPA, is a tax manager with 
Schmaltz & Company. P.C. in Southfield, 
Michigan. He received a BA in Econom
ics from the University of Michigan. a M.S. 
in Taxation from Walsh College and is 
currently enrolled in law school at Wayne 
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Single Business Tax
ER ISA Preemption of 
Employee Plan Benefits 

Thiokol Corp v Roberts, 858 F Supp 
674 (WD Mich, 1994) 

On July 22, 1994, Senior District 
Judge Douglas W. Hillman of the 
United States District Court issued 
his Opinion and Order in Thiokol 
Corp v Roberts. The issue in this 
case is whether the ERISA preemp
tion clause prohibits the calculation of 
Mi~higan s~gle business tax liability 
which reqUires taxpayers to include 
their contributions to employee 
benefit plans subject to ERISA in 
their tax base. Judge Hillman con
cluded that the SBT addback was not 
preempted by ERISA. 

In reaching his conclusion, Judge 
Hillman relied upon a decision in 
which the Third Circuit determined 
that a law that relates to an ERISA 
plan will only be preempted if the law 
is specifically designed to affect 
ERISA plans, if it singles out such 
plans for a special treatment, or if it 
is predicated on the existence of such 
plans. In addition, in evaluating the 
Michigan tax by the standards an
nounced in Firestone Tire & Rubber 
Co v Neusser, 810 F2d 550 (CA 6, 
1987), Judge Hillman found that the 
SBT affects employers in their capac
ity as employers without regard to 
their status as plan sponsors, and 
does not affect the relations among 
the employer, the plan, or its admin
istrator, fiduciaries, or beneficiaries. 
The District Court found that the 
SBT is levied against all employers 
regardless of whether or not they 
contribute to an ERISA plan and 
concluded that the SBT has only an 
incidental effect on ERISA plans. 
Although acknowledging that the 
SBT may affect total ERISA contribu
tions by employers, the effect, accord
ing to Judge Hillman, is tenuous, 
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remote and peripheral because it fails 
to affect the relationship among any 
ERISA entities, while the effect on 
total contributions to ERISA plans is 
incidental because it simply fails to 
allow for a deduction for plan contri
butions. The District Court also 
concluded that the United States 
Supreme Court in District of Colum
bia v Greater Washington Board of 
Trade, 506 US _; 113 S Ct 580; 
121 L Ed 2d 513 (1992), did not hold 
that a state statute that specifically 
referred to welfare benefit plans 
regulated by ERISA was preempted 
on that basis alone. 

[Editors' Note: Thiokol has ap
pealed Judge Hillman's decision to 
the Sixth Circuit Court of Appeals, 
see Case No. 94-1903.] 

Personal Income Tax
Taxability of Moving 
Expense Reimburse
ments and Advances 

Carman v Dep't of Treasury, 205 Mich 
App 718 (1994) 

Petitioner David Carman's employer 
transferred him from Georgia to 
Michigan and in connection with the 
move provided him with certain 
advances and reimbursements to 
cover moving expenses. The bulk of 
these monies either were reimbursed 
to Carman or at least accounted for 
before he became a Michigan resi
dent, and were included on the W-2 
form his employer issued for that 
calendar year. The Department of 
Treasury contended that all of the 
amounts in question - amounts 
accounted for and reimbursed before 
Carman became a Michigan resident, 
amounts accounted for and not reim
bursed before he assumed residency 
in this state, and amounts accounted 
for after the acquired resident status 
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that were offset against previously
made disbursements -were 
allocable to Michigan and the Tax 
Tribunal agreed. 

On appeal, the Court of Appeals 
vacated the Tax Tribunal's judgment 
and remanded the case for further 
proceedings, finding that amounts 
received by Carman while he was a 
nonresident that were in payment of
his moving expenses did not consti
tute payments for services he per
formed in Michigan, and therefore 
were not allocable to Michigan, 
contrary to the Department's posi
tion. The Court held that monies 
accounted for while Carman was a 
nonresident but received by him as 
moving expense reimbursement while 
he was a Michigan resident consti
tuted "other compensation" that was 
properly allocable to this state. Fi
nally, the Court ruled that it could 
make no determination as to whether 
certain other monies - described by 
the Court as' "amounts accounted for 
after March 1, 1987, which were 
offset against advances made by the 
employer before March 1, 1987"
were allocable to Michigan and re
manded to the Tax Tribunal for a 
determination of when these amounts 
were received (or income tax pur
poses. 

Property Tax-Public Use 
Exemption Applies and 
Need Not be Apportioned 

Bay City v Bangor Charter Twp, 
Unpublished opinion per curiam of 
the Court of Appeals; Docket No. 
157984 (6/29/94) 

In this case, the Court of Appeals 
affirmed the decision of the Michigan 
Tax Tribunal which canceled ad 
valorem real property tax assess
ments based upon its conclusion that 
a public use exemption applied to the 
facts presented, see MCL 211. 7m; 
MSA 7.7(4)m. On appeal, the Town
ship contended that the Tribunal 
committed an abuse of discretion in 
denying its request to videotape the 
property for use as rebuttal evidence; 
the Township's request had been 
made after the time for discovery had 
closed, and after it already had been 
given an opportunity to inspect the 
City's premises. In this regard, the 
Court of Appeals found no abuse of 
discretion on the part of the Tax 
Tribunal. The Township also con
tended in the Court of Appeals that 
the Tribunal erred in considering 
certain deposition testimony because 
the parties had not stipulated that 
the testimony could be used as evi
dence at the hearing. The Court of 
Appeals disagreed, concluding that 
the Michigan Administrative Proce
dures Act specifically allows for use 
of depositions at hearing, and that 
neither party had specified that use 
of the deposition would be so limited. 
Finally, the Township asserted on 
appeal that the public use exemption 
should have been apportioned be
cause not all of the property in ques
tion serves a public purpose. The 
Court found no error in the Tribunal's 
determination that no apportionment 
should occur, stating that the Town
ship cited no authority in support of 
its contention. 
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Corporate Officer 
Liabi lily-Prospective 
Operation of MCL 
205.27a(5); MSA 7.657 
(27a) (5) 

Power v Dep't of Treasury, Unpub
lished opinion per curiam of the 
Court of Appeals; Docket No. 144610 
(9/15/94) 

In this corporate officer liability case, 
Petitioner Power contended, among 
other things, that the Michigan Tax 
Tribunal erroneously retroactively 
applied the provision of the Revenue 
Act that imposes liability upon 
responsible corporate officers. The 
corporation had failed to pay its 
taxes for the years 1984 and 1985. 
Although the Tax Tribunal found 
that MCL 205.27a(5); MSA 
7.657(27a)(5) took effect on May 1, 
1986, it applied that statute to Power 
in determining whether he had 
liability as a responsible corporate 
officer for tax years 1984 and 1985, 
stating that Power's liability did not 
attach until after May 1, 1986 when 
the Department issued its final 
assessment to him. The Court of 
Appeals agreed with the Tax 
Tribunal's determination and con
cluded that there was no retroactive 
application because Power did not 
become liable until after the effective 
date of §27a(5). 
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Use Tax-No Industrial 
Processing Exemption 
for Prototype Automotive 
Equipment Where 
Customer Supplied Parts 
and Components for the 
Prototype 

Specialized Vehicles, Inc v Dep't of 
Treasury, MTT Docket No. 167586 
(9/16/94) 

The taxpayer in this use tax case 
engaged in a number of manufactur
ing activities, the majority of which 
involved the development of prototype 
automotive products in accordance 
with contracts with automotive 
manufacturers and suppliers. The 
Department of Treasury contested 
the taxpayer's claimed right to a use 
tax industrial processing exemption 
for tangible personal property ac
quired for the development and 
production of prototype automotive 
products, the specialized painting of 
vehicles and the testing of automotive 
engines on grounds that the taxpayer 
was not an industrial processor. The 
Department contended that the 
taxpayer instead was engaged in 
the provision of services, a conclusion 
that would subject its acquisitions of 
tangible personal property to use tax. 

The Tax Tribunal discussed the 
facts of this case and interpreted 
them as involving a situation in . 
which the taxpayer received tangible 
personal property owned by its cus
tomer and altered or transformed 
that property into a prototype, which 
was then returned to the customer. 
On these facts, the Tribunal deter
mined that the taxpayer's "conversion 
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~nd return of its customer's property 
m the form of a prototype is essen
tially the performance of a 
nonexempt service rather than a sale 
of tangible personal property" under 
the use tax act. In addition, the 
Tribunal concluded that neither the 
taxpayer's engine testing nor its 
painting activities constituted indus
trial processing. 

[Editors' Note: The MTT disal
lowed an industrial processing ex
emption for the engine testing compo
nent of this appeal on the basis of 
Michigan Automotive Research Corp 
v Dep't of Treasury (MARCO). On 
November 1, 1994, the Michigan 
Supreme Court issued an order in 
¥ARCO stating that "in lieu of 
granting leave to appeal, we 
MODIFY the judgment of the Court 
of Appeals in the following respect: 
We REMAND the case to the Tax 
Tribunal for the reasons stated by 
the dissenting judge in the Court of 
Appeals.'1 

Single Business Tax
Computer Software 
Licenses Create Royalty 
Income to Licensors 

Zenith Data Systems Corp et al v 
Dep't of Treasury, MTT Docket Nos. 
133686 and 13379 (4/29/94) 

[Editors' Note: The Department of 
Treasury's appeal of the Michigan Tax 
Tribunal's decision in Zenith Data is 
pending in the Court of Appeals, see 
Court of Appeals Docket No. 175522.] 

On April 29, 1994, the Michigan 
Tax Tribunal, Judge Carol Ann Dean 
presiding, issued its final opinion and 
judgment in Zenith Data Systems . 
Corp et al v Michigan Dep't of Trea
sury, MTT Docket Nos. 133686 and 
133792, in which it essentially 
adopted the facts delineated in a 
proposedjudgment authored by 
Hearing Officer James R. Neumann 
and reversed the proposed judgment's 
affirmance of the Michigan Depart
ment of Treasury's assessments 
against the petitioners. 

As outlined by Hearing Officer 
Neumann in his proposed judgment, 
the facts germane to Zenith Data 
were that the petitioners acquired 
software from third-party licensors, 
subsequently modified or supple
mented the software, and made the 
software available to their customers 
in conjunction with their provision of 
hardware. The petitioners entered 
into licensing agreements at both 
ends of the transactions, i.e., both 
with the suppliers from whom they 
obtained the software, as a conse
quence of which they possessed the 
"~on~exclusive right to use, modify, 
d1stnbute and grant sublicenses of 
the software products ... to distribu
~ors, dealers and end-users" (proposed 
Judgment, p 2), and with their own 
sub-licensees. The sub-licensees all 
users of the modified and supple~ 
mented software, made payments to 
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the petitioners which the recipients 
characterized as royalty payments. 
The Department readily conceded 
that the petitioners' payments to 
their third-party licensors constituted 
royalty payments subject to add-back 
by the petitioners under §9( 4)(g) of 
the Single Business Tax Act, but 
contested the petitioners' assertions 
that the payments they received from 
users of the modified software repre
sented royalty payments eligible for 
the tax base subtraction directed by 
MCL 208.9(7)(c); MSA 7.558(9)(7)(c). 
At the hearing that convened before 
Hearing Officer Neumann, the peti
tioners offered the testimony of 
corporate personnel knowledgeable of 
the character of the proprietary 
software and the terms of the respec
tive licensing agreements. The 
record was further enhanced by the 
presentation of the parties' joint 
stipulation of facts and exhibits. 

In his proposed judgment, Hearing 
Officer Neumann characterized the 
software acquired by the petitioners 
from third-party licensors as having 
been loaded into the petitioners' 
hardware. Equipped with this fact, 
the hearing officer proceeded to 
determine that the software as 
loaded lost its identity as "royalty 
bearing software" (proposed judg
ment, p 5), and further decided that 
payments made for further use of the 
software could not be considered 
"royalties". In addition, the presiding 
hearing officer attributed weight to 
the fact that the petitioners had not 
separately identified the revenue 
they claimed constituted royalty 
payments as royalty income on their 
federal income tax returns for the 
years in issue. The income instead 
had been generally lumped together 
with other receipts. An additional 
rationale offered by the hearing 
officer for his rejection of the petition
ers' contentions was that, although 
some portion of the payments the 
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petitioners received from software 
users may have constituted royalty 
payments, "it's not possible to sepa
rate the receipts and therefore its 
appropriate that all receipts be 
treated as taxable" (proposed judg
ment, p 6). 

Although it adopted some of the 
core facts stated in Hearing Officer 
Neumann's proposed judgment, the 
Tax Tribunal in rendering its final 
judgment in Zenith Data, disallowed 
certain facts (e.g., it disputed the 
hearing officer's finding that the 
software had been loaded as part of a 
combined software/hardware pack
age, and instead stated that the 
software had been made available on 
diskettes) and further supplanted the 
legal conclusions achieved by the 
hearing officer as premised upon his 
version of the facts with its own 
determination. 

In her opinion and judgment in 
Zenith Data, Judge Dean character
ized the issue confronting the Tax 
Tribunal as whether "payments made 
by Petitioners' licensees for the 
privilege of using computer software 
[are] deductible as royalties under 
sec. 9(7)(c) of the Michigan Single 
Business Tax [Act]" (opinion and 
judgment, p 4). As concerns this 
question, the petitioners had asserted 
that the definition of the term "roy
alty'' as provided for in the context of 
the Internal Revenue Code controls 
for single business tax purposes, and 
that pursuant to that definition, the 
petitioners must prevail. The Tax 
Tribunal confirmed that the meaning 
of the term "royalty'' in connection 
with a determination of the taxpay
ers' liability under the SBTA is 
wholly consistent with the definition 
of the term found in the federal 
income tax setting. In achieving this 
conclusion, the Tribunal not only 
looked to MCL 208.2(2); MSA 
7 .558(2)(2), which specifies that "[a] 
term used in [the Single Business Tax 

(J 
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Act] and not defined differently shall 
have the same meaning as when used 
in comparable context in the laws of 
the United States relating to federal 
income taxes ... unless a different 
meaning is required," but also exam
ined definitions of the term "royalty'' 
culled from Treasury Reg. §1.543-
1(b)(3) and a United States Court of 
Claims case, Irving Berlin Music Corp 
v United States, 487 F2d 540 (Ct Cl, 
1973). In addition, the Tribunal's 
opinion and judgment relied on the 
Michigan Supreme Court's allusion in 
Mobil Oil Co v Dep't of Treasury, 422 
Mich 4 73; 373 NW2d 730 (1985) to 
both federal and dictionary defini
tions in addressing the meaning of 
the term "royalty''. 

Having thoroughly explored the 
meaning of the term "royalty'' as 
extracted from various definitional 
sources, Judge Dean observed that 
the petitioners' "Software End-User 
License Agreement" provided that 
the software in question, a licensed 
product, was a "proprietary product 
... protected by copyright laws" 
(opinion and judgment, p 6). On the 
basis of this characterization, she 
concluded that payments made to the 
petitioners in contemplation of the 
licensing of their software were 
royalty payments and, as such, were 
properly subtracted from the petition
ers' tax bases under MCL 208.9(7)(c); 
MSA 7.558(9)(7)(c). 

Although Hearing Officer 
Neumann had in part founded his 
conclusion affirming the petitioners' 
liability under the final assessments 
upon his finding that, while the 
payments under consideration in 
Zenith Data may in part have repre
sented royalty payments, the royalty 
portion could not be segregated from 
the non-royalty portion, Judge Dean 
apparently perceived no such infir
mity in her consideration of the 
payment structure: instead, she noted 
the parties' stipulation that all of the 

receipts under consideration were 
"allocable to software licensing'' 
(opinion and judgment, p 2), and 
opined that the totality of the pay
ments received by the petitioners 
represented payments for royalties 
for which tax base subtractions were 
dictated under SBTA §9(7)(c). 

State and Local 
Tax Update 
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Single Business Tax
Corporations are Eligible 
For Casual Transaction 
Treatment 

Morton International, Inc v Dep't of 
Treasury, Court of Claims Docket No. 
93-14864-CM 

In this case, Morton International 
sought a refund of business taxes 
paid under protest with respect to an 
extraordinary gain it had realized 
from the disposition of the assets of 
its Texize division in 1985. Morton 
sought to exclude the gain from its 
apportionable SBT base or, in the 
alternative, to include the proceeds 
resulting from the sale in the denomi
nator of its sales factor. The Texize 
asset sale had been precipitated by 
Dow Corning's creeping tender offer 
for Morton International stock, and 
Morton's sale of the Texize assets to 
Dow Corning hinged upon termina
tion of the tender offer and an agree
ment on the part of Dow Corning to 
refrain from purchasing Morton stock 
for a ten-year period. 

The Court of Claims agreed with 
Morton that the Department of 
Treasury's non-recognition of casual 
transaction treatment for corpora
tions violates equal protection guar
antees, finding no legitimate state 
interest behind the classification. 
However, despite the extraordinary 
circumstances that gave rise to this 
gain, Court of Claims Judge 
Thomas L. Brown ruled that the 
transaction did not rise to the level of 
a casual transaction, which the 
Michigan Single B:usiness Tax Act 
defines as a transaction other than 
one occurring in the ordinary course 
of repeated and successive transac
tions of a like character. 

[Editors' Note: Morton Interna
tional has decided not to authorize an 
appeal of the Court of Claims' deci
sion.] 
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PATRICK R. VAN TIFLIN and MICHELE 
L. HALLORAN prepared the state tax 
case summaries in this issue. Pat and 
Michele are members of the law firm of 
Howard & Howard Attorneys. P C in 
Lansing. Pat d1rects the firms state and 
local tax practice: Michele is a former 
Hearing Officer w1th the Michigan Tax 
Tribunal. 
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Beginning with this issue of the 
Michigan Tax Lawyer we will be 
providing you with a short list of pro 
bono tax cases that need the assis
tance of Michigan tax lawyers. 
Please contact the appropriate person 
listed below for further information 
on a specific pro bono assignment. 
Thank you in advance for providing 
legal assistance on taxation matters 
for indigent persons. 

Volunteer Legal Services 
of the Detroit Bar 
Association 

1. City of Detroit Special Property 
Tax Assessment. 

2. IRS Lien on Client's Home. 

Any attorney interested in 
volunteering to handle one of these 
cases on a pro bono basis should 
contact Marguerite Schervish, 
Manager, Volunteer Legal Services 
of the Detroit Bar Association, at 
313/961-6120. You do not have to 
be a member of the Detroit Bar 
Association to participate. Thank 
you! 

Wayne County 
Neighborhood 
Legal Services 

The following is a question this 
organization needs help analyzing: 

Everyone agrees that fulfilling a 
commitment to pay child support is a 
responsibility of the highest magni
tude. Most would also agree that the 
Friend of the Court Bureau should 
have adequate tools to force reluctant 
support payers to live up to their 
obligation. How far can the Friend 
of the Court go in its efforts to collect 
child support? 

One method that is often ques
tioned is the use of income tax inter
cepts under MCLA 205.30(a), 
400.233(a), and 552.624. A child 
support payor's state and federal 
income tax returns may be inter
cepted by the Friend of the Court and 
used as child support payment. The 
interception is initiated by written 
notice sent to the support payor, and 
unless specifically requested, no 
hearing is conducted before the 
intended recipient loses their right 
to the income tax return. 

Please call Sean K. Kowalski at 
313/962-0466, Ext. 229 if you can 
help with this project. 

Pro Bono 
Tax Cases 
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News About Tax Layers 

Sebastian V. Grassi, Jr. recently 
spoke on the topic of "Trustee Selec
tion and Powers" at a recent Institute 
for Continuing Legal Education 
Seminar entitled "Estate Planning for 
the Marital Deduction." 

Jeffrey A. DeVree, a partner with 
the law firm Mika, Meyers, Beckett & 
Jones, was recently elected President 
of the Board of Directors of Baxter 
Community Center. Baxter Commu
nity Center is a nonprofit charitable 
organization which provides food 
clothing, day care and medical c~e 
to needy individuals. 

Willingham & Cote', P.C. attorneys 
presented a Fall Business Seminar 
Series at the Michigan Chamber of 
Commerce Building in September. 
Bob Hood spoke on "Current Issues 
Regarding the Use of Service Corpora
tions" and "Instituting a Workable 
Closely - Held Corporate Governance 
Relationship; Providing for Corporate 
Ownership Divorces"; Ed Castellani 
on "The Advantages of Limited Liabil
ity Companies" and ''Update on the 
New IRS Regulations on Deduction 
of Lobbying Expenses"; Pat Claire 

Michigan TaX Lawyer-4th Quarter 1994 

spoke on "Michigan's New Medical 
Care Savings Accounts; Federal 
Health Care Reform", "Trademark 
and Copyright Registration" and "A 
Brief Update on Michigan and Fed
eral Health Care Reform"; Ray 
Zillgitt on "Asset Protection Plan
ning''; and Judy Dunwoodie spoke 
on "Retirement Plans: Are you Ready 
for 1995." 

The Institute of Continuing Legal 
Education has just published a new 
book, Taxation of Estates and 
Trusts: A Michigan Practitioner's 
Guide to Post-Death Administra
tion, edited by Patricia Gormely 
Prince, and Carol J. Karr. 

The Institute of Continuing Legal 
Education has published a new book 
Buying and Selling a Business in' 
Michigan, edited by Charles W. 
Borgsdorf, John L. Collins, Jr. and 
Michael A. Indenbaum. 

Please send news about you and other 
tax lawyers in your office to Mary G. 
Trayner, Editor's Assistant, 1600 
First Federal Building, Detroit, MI 
48226-1962. This would be a great 
opportunity to market yourself and 
your law firm. 

CALENDAR OF SEMINARS AND EVENTS 
Please see the Committee Reports toward 
the beginning of this issue of the Michigan 
Tax Lawyer for information on Committee 
Meetings. 

You may also want to contact the 
Committee Chairperson for additional 
information. 

, June 23- 24, 1995 

The Eighth Annual Summer Tax Conference 
Grand Traverse Resort 
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