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November 19, 1990 

Dear Taxation Section Members: 

By the time you receive this letter, you 
will be just in the process of making (~nd hopefully 
not yet breaking) your New Year's resolutions for 
1991. Although resolves to be more athletic or eat 
only healthy foods are laudable goals on most of our 
lists, get serious, attending more Pistons' games and 
eating your apple pie without ice cream won't make 
it. So why not set a goal that is easy to live with 
and that wi 11 bring big benefits, too -- participate 
more actively in the Taxation Section! 

Why 
there are a 
resolve: 

1. 

2. 

3. 

4. 

is this one so easy? First of all, 
number of ways you can satisfy your 

Write an article for the Michigan Tax 
Lawyer. 

Give a presentation at, or just attend, 
an After-Hours Tax Series seminar. 

Go to one of the committee meetings in 
your field of specialty. 

Easiest of all, make reservations for 
the Summer Tax Conference, July 11-13, 
1991, at the Grand Traverse Resort. 

And what are the benefits to you? They are many, but 
just a few are the ability to rub shoulders with the 
best practitioners in your practice area, the chance 
to hear government tax officials whisked in from the 
white towers of Washington and Lansing at no cost to 
you, the opportunity to write on your favorite tax 
topic and feature your thoughts to roughly 2,000 
readers, or to learn about the latest breaking tax 
developments while sunning yourself and your family 
at one of Michigan's best summertime resorts. 
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Taxation Section Members 
November 19, 1990 
Page Two 

Still concerned that your busy tax practice will keep 
you from meeting your resolve? Don't worry, we've made it 
nearly impossible for you to fail. There are four issues of 
the Michigan Tax Lawyer that you can catch this year, with 
reports from each committee telling you what's happened and 
what's ahead. There's also a convenient calendar of seminars 
and events included to help you plan your schedule. 

If you don't like traveling, most committees vary 
their meeting sites across the state so that at least one 
meeting will be near you, and the After-Hours Tax Series 
repeats each Detroit area presentation in Grand Rapids for the 
convenience of westerners. Best yet, if you're just too busy 
to read and keep track of what's going on, you can call the 
section's professional coordinator, Karen Nizol, at 
313-953-0088 for up-to-the-minute information about· section 
activities. Karen is there 24 hours per day {well, actually 
she does sleep some, but there is an answering machine for 
those who can't get their act together during normal hours), 
and she can even fax information to you. 

All in all, your Taxation Section membership probably 
is worth more than all the credit cards in your wallet. Sure, 
there . is an annual fee, but you won't get monthly statements 
for us.fng it either. So use it often and make this a year that 
you stick to your New Year's resolutions {at least one). 

I hope to see all of you at the Summer Tax Conference. 
Make your tee times early. 

DMR6012/gm 

Sincerely, 

Taxation Section 
--~---,, ~ 

~.L-)~ K~r--
David M. Rosenberger 

Chairperson 
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Report of the junction with the Partnership Com-

Corporation Committee mittee on Wednesday, September 12, 
1990. The joint meeting was held in 

November 20, 1990 connection with the annual meeting 
Mictlael A. lndenbaum, Chairperson of the State Bar of Michigan in Grand 
150 West Jefferson, Suite 2500 Rapids. 
Detroit, Michigan 48226 At that meeting, Mark E. Rizik, of 
(313)496-7679 Miller, Johnson, Snell and 

Cummiskey, discussed tax issues 
1. Chairperson's Message. involved in a conversion from C 
As I begin my term as the Chairper- Corporation status to S Corporation 
son of the Corporation Committee, I status. In addition, Richard Soble, of 
would like to take this opportunity to Honigman, Miller, Schwartz & Cohn, 
thank Robert R. Stead (immediate discussed using partnerships to avoid 
past Chairperson) for the extraordi- the repeal of the General Utilities 
narily wonderful job he did at the doctrine which had been codified in 
helm of the Committee for the past former Sections 336 and 337 of the 
two years. As the new Chairperson, I Internal Revenue Code. Both presen-
pledge to continue his efforts. More- tations were excellent and on behalf 
over, I hope that all members of the of the Corporation Committee we 
Tax Section make renewed efforts to would like to thank Mr. Rizik and Mr. 
become more involved in the activities Soble for their contributions. 
ofthe Corporation Committee. In 

~ order to maximize the usefulness of 3. Future Schedule. 
the Corporation Committee to its The next meeting of the Corporation 
members, I hereby solicit questions, Committee will tentatively be held on 
comments, suggestions, criticisms January 24, 1991 in Detroit, Michi-
and/or any helpful hints from the gan. Mr. Bennett Steinhauer will 
members. In this regard, I welcome speak on proposed Regulation 1.1502-
your phone calls and/or letters. Fi- 20 issued on November 20, 1990. 
nally, if you have any requests with Further details will be provided 
respect to topics to be discussed at the shortly by letter to all members of the 
Committee's meetings, please contact Committee. 
me and I will make every effort to 
accommodate such request at the 4. Important Developments. 
earliest date. On October 27, 1990, the United 

As an administrative aid, the States House of Representatives and 
Corporation Committee is from time the United States Senate passed the 
to time responsible for providing Omnibus Budget Reconciliation Act of 
articles for publication in the Michi- 1990. President Bush signed this 
gan Tax Lawyer. The Committee is legislation on November 5, 1990. 
next responsible for providing an Moreover, on October 5, 1990 the 
article for the March 1991 quarterly Internal Revenue Service issued 
issue. The submission date for ar- proposed regulations addressing the 
ticles is February 11. 1991. If any of single class of stock requirement for S 
you are interested in writing an Corporations. Finally, the Internal 
article for the Michigan Tax Lawyer, Revenue Service has released several 
please let me know. important revenue rulings. These 

issues will be discussed at the next 
2. Recent Activities Corporation Committee meeting. e The most recent meeting of the Corpo- On November 20, 1990 the IRS 

4 
ration Committee was held in con- withdrew temporary Regulation 
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1.1502-20T and issued new proposed tion of the loan, determination of any 
Regulation 1.1502-20. In conjunction potential funding deficiencies, vest-
with this, the IRS modified proposed ing issues and compliance with 
Regulation 1.337(d)-1 and promul- 401(k) and 401(m). 
gated it as a temporary regulation. We are always looking for articles 

concerning employee benefit issues 

Report of the Employee which can be published in the 
Michigan Tax Lawyer and/or in the 

Benefits Committee Tax Issue of the Michigan Bar 
j, 
I November 20, 1990 Journal. Since we are starting a new 

Stephen J. Lowney, Chairperson year, the opportunities for publica-
313 South Washington Square tion are wide open. I would appreci-
Lansing, Ml 48933 ate anybody who has recently pre-
(517)372-8050 sented a subject or has developed a 

paper to contact me. Perhaps we can 
1. Chairperson's Message. work together on having your article 
Our last Committee meeting took published in one of these publications 
place on September 12, 1990, at the in the near future. 
Am way Grand Plaza in Grand Rap-
ids, Michigan. Vickie Surguy, IRS 2. Future Schedule. 
Volume Submitter Coordinator, The next meeting of the Employee 
Senior EP Agent, from Cincinnati, Benefits Committee is tentatively 
and Larry Burleson, Group Manager, scheduled for mid-February. The 

( IRS Audit Group, from Detroit met location and speaker have yet to be 
with the Committee members to determined. However, I anticipate 
discuss a number of questions which that we will ask a high ranking IRS 
had been submitted by Committee official to visit and discuss recent 
members to the IRS prior to the legislative and regulatory develop-
meeting. Questions dealing with ments. 
Code Section 401(a)( 4) or cafeteria 
plans were not addressed by the IRS 3. Other Developments. 
representatives. I was recently informed by the Michi-

Mr. Burleson indicated they have gan State Bar Committee on the 
approximately 11 agents doing plan Unauthorized Practice of Law that it 
audits. Mr. Burleson briefly ex- has not received any comments 
plained how a plan is selected for concerning the unauthorized practice 
audit. First, a Form 5500 is "scored" of law in the employee benefits area. 
by computer review. Any Form 5500 Accordingly, I understand the sub-
with a questionable score is for- committee on this issue is in the 
warded to an examiner or screener process of disbanding for lack of any 
who individually reviews the Form substantive complaints. 
5500. If there are any questionable Many of you completed a question-
items, the return can become a candi- naire concerning certain issues 
date for audit. Mr. Burleson indi- regarding the operation of the Em-
cated that they are required to do a ployee Benefits Committee. The 
certain number of plan audits each questionnaires have been tabulated 
year. He said they are now into the and I will report the results to the 
1988 and 1989 years for plan audit- Committee members at our next 
ing. Issues reviewed in connection meeting. 

~. 
with a plan audit include potential 
prohibited transactions, plan loans, 
including the interest rate and dura-
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Report of the Estates freeze" provisions contained in new 

& Trusts Committee Chapter 14 of the Internal Revenue 
Code, which the 1990 Act used to 

November 16, 1990 replace "old" I.R.C. §2036(c). Jim will 
George W. Gregory, Esq., Chairperson also discuss planning techniques for 
Lee & Gregory, P.C. these provisions. James Gamble's 
625 Purdy Street involvement with the repeal ofi.R.C. 
Birmingham, Ml 48009 §2036(c) was national in scope. He 
(313)646-4200 was well aware of the competing 

legislative alternatives and their 
1. Chairperson's Message possible impacts on estate and busi-
Reginald Nizol and Dennis Mitzel, my ness planning. Jim not only pre-
predecessors, did a good job in using sented those topics to the Tax Section 
well qualified and cooperative volun- last summer in Glenn Arbor, but 
teers. The Committee needs such presented nationally on "estate freeze" 
volunteers to present at the quarterly legislation and expects to do so 
committee meetings and write ar- through the end of the year. Jim 
ticles for the Michigan Tax Lawyer Gamble will speak on Thursday, April 
and the annual "Taxation Issue" of 25, 1991, at 3:00 p.m., in the down-
the Michigan Bar Journal. I expect town offices ofMiller, Canfield, Pad-
and hope such volunteer efforts will dock and Stone, 150 West Jefferson, 
continue. I would like to hear from Suite 2500, Detroit, MI. 
any Section member about possible 

~ topics they would like to see pre- 4. Important Developments. 
sented or want to present themselves. As long expected and predicted by my 

predecessor, Reginald Nizol, Congress 
2. Recent Activities did repeal I.R.C. §2036(c) andre-
Vance Fisher addressed the Commit- placed it with new Chapter 14 of the 
tee on September 12, 1990, at the Internal Revenue Code. This abol-
State Bar of Michigan Annual Meet- ished the old GRIT safe harbor rules 
ing in Grand Rapids about "Annual as of October 8, 1990. However, 
Exclusion Gifts from Trusts." He did Grantor Retained Annuity Trusts 
a good job of trying to deduce the (GRATs) and Grantor Retained 
Internal Revenue Service's position Unitrusts (GRUTs), comparable to 
and rationale from the entrails of the charitable remainder trusts, may 
published Technical Advice Memo- work as well in some situations. The 
randums. Revenue Reconciliation Act of 1990 

also made planning for the income 
3. Future Schedule taxation of estates and trusts more 
Michael Obloy, ofManufacturers important because it raised the in-
National Bank, will address new come tax rate from 15% to 28% on 
issues in income taxation as they fiduciary taxable income between 
affect estates and trusts on Thursday, $3,300 and $5,400. Mike Obloy will 
January 24, 1991, at 3:00 p.m. at the address this and other changes of 
Radisson Plaza Hotel, 150 Town interest in the income tax area in his 
Center, Southfield, Michigan. Mike is presentation described above. 
a former Estate and Gift Tax Attor- To my way of thinking, the Internal 
ney for the Internal Revenue Service. Revenue Service's position regarding 
He has been a frequent ICLE speaker gifts from revocable trusts is implau- -in the past. sible. When Vance Fisher addressed 

E. James Gamble ofDykema the Committee in Grand Rapids, he 

6 
Gossett will explain the new "estate noted that despite the reported Tech-

~ 
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nical Advice Memorandums, there Paul McKenney, who will have pre-
were no reported decisions. This was pared for an ICLE presentation on 
also true when he wrote his article in the subject, will discuss the new tax 
the last issue of the Michigan Tax act and there will be general discus-
Lawyer. However, Joyce Lower sion of other matters of mutual inter-
informs me that this is no longer est. 
true. She told me about Perkins On Thursday, April25, the partner-
Estate v. U.S., Case No. 1:89CV1937 ship Committee will meet with the 

l' (N.D. Ohio, September 20, 1990). Corporations Committee and the 
1 

The government won its Motion for Estates and Trusts Committee to 
Summary Judgment. However, hear E. James Gamble talk about the 
based on the messy facts, this case repeal of the estate freeze provisions 
should be an incomplete gift case. I and new Chapter 14 of the Internal 
ordered a copy of the opinion from Revenue Code (discussed below). The 
the Court. Van Fisher promised to time and place of the meeting will· be 
keep us current about further devel- subsequently announced. 
opments in this area, including an 
analysis of the case. 3. Important Developments. 

The Omnibus Budget Reconciliation 

Report of the Partnership Act (the "Act") did not change the 
provisions of Subchapter K, dealing 

Comm.ittee with partnerships, but did affect other 

t November 19, 1990 changes that will impact some part-

RichardS. Soble, Chairperson 
nerships. Two are notable. The first 

2290 First National Building relates to the low-income housing 

Detroit, Ml 48226 credit, which is normally allowable 
(313) 256-7520 over a ten-year period. The Act 

affords an election to accelerate in 
1. Chairperson's Message. 1990 some of the credit otherwise 
The Partnership Committee and the allowable in future years in respect of 
Corporation Committee conducted a interests in low income housing 
joint meeting in Grand Rapids in projects held on October 25, 1990. If 
connection with the annual meeting the project is owned by a partnership, . 
of the State Bar on September 12, the partnership makes the election, 
1990. The principal speakers were which is binding on all partners. 
Mark Rizik of the firm Miller, John- Second, since 1987, transfers of 
son, Snell & Cummiskey, and myself. ownership interests in partnerships 
Mark discussed midstream conver- among family members have been 
sions of C corporations to S corpora- subject to the "estate freeze" rules of 
tions, and I talked about partnerships Section 2036(c). The Act repeals 
between corporations and their share- Section 2036(c) and adds Chapter 14 
holders. which contains valuation rules affect-

ing transfers of business interests 
2. Future Schedule. within families. These rules afford 
The Partnership Committee and the individuals somewhat greater flexibil-
Real Estate Section's Committee on ity to transfer partnership interests to 
Federal Income Tax Aspects of Real family members with little or no 
Estate Transactions will hold a joint estate or gift tax, by retaining, for 
meeting at the offices of Kemp, Klein, example, an interest entitled to 

( Umphrey, Endelman & Beer, on cumulative preferred returns on 
Thursday, January 10, 1991 at 3:30. existing value. 

7 
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Report of the Practice 
and Procedure 
Committee 
November 19, 1990 

Stephen M. Feldman, Chairperson 
33533 West Twelve Mile Road 
Suite 150 
P.O. Box 9057 
Farmington Hills, Michigan 48333-9057 
(313) 489-8600 

1. Chairperson's Message. 
Although the membership roster 
continues to grow, we can always use 
new members in the Practice and 
Procedure Committee. If you or any 
member of your firm is involved in the 
area of tax controversies, either Fed
eral or State, including issues arising 
in examination, collection, Tax Court, 
District Court, or Michigan Tax Tribu
nal, please feel free to join us at our 
next meeting for interesting and 
helpful discussions of current issues 
facing practitioners involved in these 
areas. 

2. Recent Activities. 
The Committee held its most recent 
meeting in conjunction with the State 
Bar Annual Meeting in September. 
The meeting was a joint meeting 
between the Practice and Procedure 
Committee and the State and Local 
Tax Committee to discuss the report 
on the Michigan Taxpayer Bill of 
Rights. The report received approval 
of the Tax Council and the Michigan 
State Bar for submission to the Michi
gan Department of Treasury as well 
as to the Michigan Legislature. The 
report contained recommendations 
and comments regarding th~ Michigan 
taxation system, including proposed 
actions for examinations, notices of 
proposed changes in tax liability to 
taxpayers, collection activities, as well 
as a Michigan Tax Tribunal situation 
that presently exists. I would like to 
take this opportunity to thank all of 
the members ofthejoint committee 

Michigan Tax Lawyer-4th Quarter 1990 

who devoted substantial amounts of 
time and effort in creating this report 
which will hopefully be of some value 
to both the State and practitioners 
involved in the area. If anyone would 
like a copy of the report, please con
tact me and I will be happy to provide 
the same. 

3. Future Schedule. 
· The next scheduled meeting of the 
Practice and Procedure Committee 
will be on Thursday, January 10, 
1991, at·3:00 p.m. at the law offices of 
Couzens, Lansky, Fealk, Ellis, Roeder 
& Lazar, P.C., 33533 West Twelve 
Mile, Suite 150, Farmington Hills 
Michigan. At that time, there wili be 
a speaker from District Counsels office 
in Detroit who will discuss the recent 
changes to the Tax Court rules as well 
as the District Counsel's outlook on 
preparation of a Tax Court case. This 
should be very informative for those of 
us that practice in the Tax Court 
arena and I urge those of you that can 
to attend. 

So that scheduling can be somewhat 
easier, the future meetings for the 
Practice and Procedure Committee for 
the fiscal year 1991 will be March 21, 
June 20, and September 25 in con
junction with the annual meeting to 
be held at Coho Hall in Detroit. At 
this point, time and location for the 
other meetings have yet to be deter
mined, but please mark these dates in 
your calendar so that you will be able 
to attend. 

4. Recent Developments. 
As all of you know the Revenue Recon
ciliation Act of 1990 has been passed. 
There are substantial changes in the 
Practice and Procedure arena which 
all practitioners should be aware of. 
In that regard, I call your attention to 
the article later in this publication 
outlining some of those changes and 
the impact those changes have on our 
practice. 
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Report of the State and 
Local Tax Committee 
November 19, 1990 
Thomas D. Hammerschmidt, Jr., 
Chairperson 
800 First National Building 
Detroit, Michigan 48226 

1" (313)223-3536 

1. Chairperson's Message. 
I have been appointed Chairperson of 
the State and Local Tax Committee for 
a two-year term beginning October 1, 
1990. I am looking forward to getting 
to know many of you better in my 
capacity as Chairman as we begin 
what could be a very eventful next two 
years in the state and local tax arena. 
I would like to take this opportunity to 
thank Alan Valade for his work as 
Chairperson of the Committee over the 

:( last two years. Alan did an excellent 
job of increasing Committee member-
ship and arranging some very informa-
tive and stimulating meetings. 

2. Recent Activities. 
The State and Local Tax Committee, 
in conjunction with the Practice and 
Procedure Committee, recently pre-
pared a report on the proposed Michi-
gan Taxpayer Bill of Rights. The 
report was approved by the Tax Coun-
cil and forwarded to the Michigan 
Senate, the House of Representatives 
and the Department of Treasury in 
late October. Thanks to all of you who 
participated in the preparation of and 
discussions regarding the report. 

3. Future Schedule. 
A meeting of the Committee has been 
scheduled for January 15, 1991 and a 
notice will be sent to everyone on the 
Committee membership list as of 
September 30, 1990. Anyone desiring 
to be a member of the Committee or 

(j 
who has not received notice of past 

.,, meetings should contact me so that 
they may be added to the membership 
list. 9 
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Property Tax Assessment Appeals - Cost Awards 
By: Jon P. Gutek The Problem 

A property tax assessment appeal is 
In many instances, the costs of an 
assessment appeal greatly exceed the 

an expensive proposition. The prop- potential benefits. Consider this 
erty tax is based on value, and value example. The taxpayer purchased a 
can only be established by a credible 22 acre parcel of land in December, 
appraiser. Before the case is even 1986. The transaction was between 
tried, the appraisal costs can total financially stable, well-informed, and 

... the outcome $70,000 or $80,000 for each party1• completely unrelated parties. The 
of the appeal In addition, the attorney will have parcel had been on the market for two 
action may be expended as many hours as the ap- years. The asking price was $4,000 
an increase, praisers. If costs are not awarded to per acre. The purchase price was 

the successful taxpayer, the taxpayer $3,600 per acre. The tax assessor not a reduction, is never made whole. In the past, the valued this parcel at $11,600 per acre. in the assessed Tribunal rarely considered an award The taxpayer took the purchase 
value. of costs, even more rarely awarded documentation to the tax assessor and 

costs, and never awarded attorney requested an assessment reduction. 
fees. This Tribunal practice appears The tax assessor refused. 
improper for cases commenced after The tax rate in Michigan is ap-
September 30, 1984. Significantly, proximately 3% of cash value. Thus, 

~ the Tribunal has proposed a new cost a reduction from the assessor's value 
rule to take effect December 1, 1990. all the way down to the purchase 
This new rule appears to document price would benefit the taxpayer by 
the Tribunal's intent to regularly only $5,300 per year. 
consider an award of costs. This The taxpayer comes to<you, the 
article describes how we got to where attorney, for help. You tell the tax-
we are so that the practicing attorney payer that he appears to have a good 
can function effectively in this chang- case but that he needs two MAl 

I ing environment. appraisals at $6,500 each, that the ,, 
;' 

hearing will last at least two days, 

~ 
Background that the two MAis will charge at least 
In Michigan, the property tax assess- $100 per hour each to testify, and that 

~ mentis based on "cash value''2. The ' considering your time through the 
~ assessed value may not exceed 50% of petition, counsel conference, discov-
~ "cash value" and the assessed value ery, and hearing stages, the appeal 

must be determined consistent with will cost no less than $32,000 - but 
the mode and method applied to other that you cannot be certain you will be 

u properties in the community3. "Cash able to get a tax assessment reduc-
value" is set by a qualified and certi- tion. In fact, the outcome of the 
fied assessor4 who is subject to impris- appeal action may be an increase, not 
onment for malfeasance5• The a reduction, in the assessed value. 
Michigan Tax Tribunal has ·exclusive Even if there is an assessment de-
jurisdiction over all property tax crease for the current year, the tax 
assessment disputes6• Hearings assessor is not required to reflect this 
before the Tribunal must be conducted reduction in future years. As your 
pursuant to Chapter 4 of the Adminis- potential client heads rapidly towards 
trative Procedures Act7• The taxpayer the door, you tell him that in addition -has the burden of proof in establishing to the $32,000 in cash, the appraisers 
the cash value of the property'!. will need some of his time and that 

10 
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you want him to attend the hearing 
and testify regarding the purchase 
transaction. As the door closes, you 
realize that you did not have time to 
explain that "it is our duty to fight 
injustice regardless of the cost" and 
you resolve to get to this topic sooner 
the next time. 

How can the attorney's hours 
equal the appraiser's hours? Con
sider this. The case described in the 
paragraph just above actually went 
to the tribunal. At the mandatory 
counsel conference9 held shortly after 
the petition was filed and after the 
county had intervened, the taxpayer 
presented deed copies documenting 
the $3,600 per acre purchase price 
and sales information for seven other 
local transactions. The seven trans
actions range from $2,000 per acre to 
$5,600 per acre; the median of the 
seven is $3,800 per acre, the mean is 
$3,900. The county (the intervening 
respondent) filed twenty-four pages 
ofinterrogatories containing 103 
separate questions. The interrogato
ries are the county's standard set 
such that most of the questions 
relate to improved, not vacant, 
property. The petitioner refused to 
answer on the grounds that the 
interrogatories were unduly burden
some. The petitioner was ordered to 
answer. Things went downhill from 
there. The petitioner's file is now 
eight inches thick and very heavy; 
one more motion and there will be a 
tort action - intentional infliction of 
hernia. 

Why can't you assure the client 
that an assessment reduction will 
result? How can property purchased 
in the open market have a cash 
value more than twice the purchase 
price? See my article published10 

late last year. As documented in 
that article, the taxpayer can go into 
court with proof that the property 
was purchased for less than half the 
assessor's value, and with proof that 
the tax assessor just did not do what 

the law requires him to do, and still 
lose the case. This is not to say that 
the referenced case was lost; a new 
judge miraculously appeared an:d 
vacated the proposed judgment. 
However, the referenced case does 
document that two different judges 
can be 100% apart, with one judge at 
200% of the purchase price, in a case 
where the taxpayer has all the docu
mentation. 

In summary, the problem is that a 
tax assessment appeal requires 
expensive appraisal services, exten
sive attorney time, and there is no 
guarantee of success. 

Cost Awards at the Tribunal 
One would think that the best way to 
determine how the Tribunal awards 
costs is to ask them. They probably 
have a policy or procedure to control 
and/or coordinate the awarding of 
costs. However, in response to a 
Freedom of Information request for "a 
copy of material relative to the Tribu
nal policy, procedure(s), guideline(s), 
and practice of the awarding of costs 
including studies, reports, or other 
writings addressing the scope, pat
tern, or application of cost awards," 
the Tribunal replied that "they very 
rarely award cost awards and that 
the only document that exists with 
respect to cost awards is MTT Rule 
462." Rule 462(1), AACS R 205.1462, 
provides that: "Costs shall be allowed 
only when provided for by the tribu
nal in a final judgment or order.!' 
That is, this rule addresses when 
costs are awarded, but not why. 

Thus, to understand the cost award 
system, we need to examine the cases 
where costs have been awarded. 
Consider the following: 

1. The Respondent neither an
swered the petition nor other
wise appeared until the default 
hearing. At the default hearing, 
the Tribunal set the subject 
property 1984 cash value at the 
same amount as was deter-
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mined by the Tribunal in a within 20 days after the pro-
separate action for 1983. The posed judgment was issued. 
respondent was allowed to The Respondent was awarded 
address the Tribunal and did the costs of litigation17• 

not dispute the Tribunal's 1984 In summary, Tribunal property tax 
amount. The cost award in- assessment cost awards are ex-
eluded filing fees and appraisal tremely rare. Costs are awarded only 

... Tribunal costs but excluded attorney where the matter proceeded through 
property tax fees 11• The denial of attorney's the hearing and where one party 

assessment fees was specifically addressed failed to cooperate with the Tribunal. 

cost awards 
and the denial was supported by The costs awarded included postage, 
a long string of cites12• filing fees, and appraiser's fees, but 

are extremely 2. The Respondent failed to appear not attorney fees18• 

rare. at the prehearing conference, 
failed to cure the subsequent Tribunal Authority 
default, and failed to appear at for Cost Awards 
the default hearing. The cost The Tax Tribunal Act provides that: 
award included filing fees and "Costs may be awarded in the discre-
appraisal costs but excluded tion of the Tribunal"19• This Act also 
attorney fees 13• provides that: "Hearings ... shall be 

3. The Respondent did not appear conducted pursuant to chapter 4" of 
at the default hearing. Since the Administrative Procedures Act20• 

the Respondent neither de- Chapter 4 of the Administrative '\ fended the assessment on the Procedures Act provides that: "A 
roll nor agreed to settle the presiding officer may ... act upon an 
assessment dispute, the Tribu- application for an award of costs and 
nal found that the Petitioner fees under sections 121, to 127" [MCL 
had incurred unnecessary Sections 24.321 to 24.327]21• The 
costs14• referenced language is quite strong: 

4. The Respondent set the 1986 "The presiding officer that con-
value by indexing the Assessor's ducts a contested case shall award 
1985 value rather than by to a prevailing party, other than 
indexing the Tribunal's lower an agency, the costs and fees 
1985 value. The Respondent incurred by the party in connec-
appeared at and participated in tion with that contested case, if 
the Tribunal hearing. The the presiding officer finds that 
Tribunal found that the the position of the agency to the 

I Respondent's valuation method proceeding was frivolous. To find 
:l "is error and constitutes that the agency's position was 
·l nonuniform treatment." The frivolous, the presiding officer I 
j cost award is $35, which ap- shall determine that at least one 

pears to be only the filing fees15• of the following conditions has 
5. The Respondent did not answer been met: (Emphasis added) 

the petition, took no steps to (a) The agency's primary 
cure the resulting defect, and purpose in initiating the 
did not appear at the Tribunal action was to harass, em-
hearing. The Petitioner was barrass, or injure the 
allowed 10 days to file a bill of prevailing party. 
costs16• (b) The agency has no reason- e 6. The Petitioner did not appear at able basis to believe that 
the Tribunal hearing or file the facts underlying its 

12 
exceptions or written argument legal position were in fact 
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true. 
(c) The agency's legal position 

was devoid of arguable 
merit.22" 

This mandatory-costs-against
frivolous-agency language sets the 
standard for Tribunal costs awards 
for "contested cases commenced after 
September 30, 198423". Please note 
that this effective date is such that 
this law probably did not apply to 
most of the cases discussed above. 

This rule oflaw is clear. Costs 
may be awarded only against an 
agency, never the taxpayer. This is 
logical; the agency has a statutory 
duty to establish cash value, the 
agency is funded with taxpayer 
money, the agency has the training, 
valuation data, arid valuation skills, 
and the burden of proof to show 
improper assessment is on the tax
payer. Therefore, it is logical and 
just to assess costs only against a 
frivolous agency. 

The Frivolous Agency 
I have been representing property 
taxpayers for more than a decade, 
and it has been my experience that 
virtually all tax assessors honestly 
attempt to fulfill their responsibili
ties under the law. That is, virtually 
every tax assessor I have encoun
tered will carefully consider valid 
taxpayer valuation evidence and 
thereafter consent to an assessment 
reduction compromise. However, 
there are some tax assessors who are, 
at the very least, frivolous. For 
example: 

1. The tax assessor valued a 
building as if it contained a 
basement, when, in fact, it was 
built on fill dirt. In addition, 
the tax assessor's workpapers 
contained numerous math
ematical errors. At the Tribu
nal Valuation Hearing, during 
cross-examination, the tax 
assessor admitted a material 
double-counting mathematical 

error. The Tribunal reduced the 
property value approximately 
$200,000 for the double-count
ing error and approximately 
$400,000 for the non-existent 
basement and set a 1986 value 
of approximately $1,600,000. 
This value was based on full 
occupancy. In mid-1987, the 
subject property became sub
stantially vacant and this 
vacancy continues. The 
assessor's workpapers for 1987, 
1988, and 1989 were not cor
rected to remove the cost of the 
non-existent basement, to 
remove the effect of the math
ematical error, or to reflect the 
continuing material vacancy. 
The tax assessor value for 1987 
was $2,400,000, for 1988 was 
$2,500,000, for 1989 was 
$2,700,000 and for 1990 was 
$3,000,000. The tax assessor's 
only support for these values is 
the flawed workpapers. Mter 
the tax assessor rejected all 
settlement attempts over a 
period of years, and after the 
taxpayer expended tens of 
thousands of dollars on ap
praisal and legal fees, the 
dispute was resolved by stipula
tion. The stipulation provided 
for a weighted average reduc
tion of 53% and included a 73% 
reduction for the most current 
year. 

2. The tax assessor, who is also an 
attorney, reviewed the 
taxpayer's valuation evidence 
which documents a value less 
than half the assessor's amount. 
The assessor did not provide, 
and apparently does not have, 
any valuation evidence contrary 
to the taxpayer's evidence. The 
tax assessor rejected all settle
ment attempts, over the course 
of several years, because "I 
never settle anything; any 
settlement just encourages 
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more appeals." The tax assessor 
has flied 32 pages of interrogato
ries. The subject property is 
vacant land. 

3. The tax assessor set a value of 
$645,000 on a property. The 
property became vacant, stood 
vacant for several years, was 
heavily advertised during this 
period, and was finally pur
chased in an arms-length trans
action for $450,000. For the 
years after the sale, the assessor 
kept the assessment value at 
$645,000, an amount 43% higher 
than the purchase price. The 
assessor never provided any 
comparable sale or other infor
mation to justify his value. 
Finally, on the day before the 
Tribunal hearing, and a month 
after the taxpayer presented a 
365 page appraisal report con
taining five local comparable 
sales, the tax assessor agreed to 
reduce the assessment value by 
32.4% to an amount even less 
than the purchase price. 

4. The tax assessor set a value of 
$862,000 on a fully utilized 
property. The work performed 
at the property was lost to a 
newly constructed facility some 
distance away and the subject 
property stood substantially 
vacant and unused for four 
years. Even though there was 
constant pressure from the 
taxpayer, the tax assessor never 
reduced the assessment value to 
reflect the continuing vacancy. 
Finally, just before the Tribunal 
hearing was scheduled to begin, 
and after the taxpayer had 
incurred substantial appraisal 
and attorney fees, the tax asses
sor agreed to reduce the assess
ment value by 55%. 

In summary, sometimes the tax 
assessing agency is frivolous. The 
agency will use its great power to 
harass the taxpayer, or it will refuse 
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to admit that it has no facts to support 
its valuation position, or it will have 
no arguable merit in its legal position. 

The New Proposed 
MTI' Cost Rule 
Proposed MTT Rule 410 provides that: 

"Rule 410. (1) A prevailing party 
may file a bill of costs within 21 
days of the date of entry of the 
final decision or order. The bill of 
costs shall separately state each 
item claimed and its amount and 
shall be accompanied by an affida
vit of the party or a representa
tive attesting that each item is 
correct and was necessarily 
incurred. The bill of costs shall be 
accompanied by a proof of service 
attesting that all other parties 
have been served with a copy. 
(2) A party shall have 21 days 
from the date of service of the bill 
of costs to file written objections. 
The written objections shall 
detail objections to specific items. 
(3) The clerk shall present the bill 
of costs and object~Rhs to the 
tribunal which may render a 
written decision by order or set 
the matter for oral argument. 
(4) Failure to timely file a bill of 
costs or written objections shall 
constitute a waiver of that right." 

Since this new rule is such a major 
change, one might assume that the 
new rule was the result of consider
able internal debate. Therefore, a 
Freedom of Information Act request 
was filed to obtain copies of any 
documents that describe "the 
reason(s) for the rule, the develop
ment of the rule, the alternative(s) 
considered, and the comment, discus
sion or debate regarding proposed rule 
410 and the alternatives to the rule." 

The Tribunal replied that "other 
than the proposed rules and the notice 
of hearing which have already been 
sent to you, no other information 
regarding Rule 410 exists." 
The Tribunal solicited comments ' 



4 
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regarding the proposed rule. The 
comments generally made these 
points: 

THE RULE IS UNCLEAR: Will 
costs be awarded to every prevail
ing party? How is the term 
"prevailing party" defined? Will 
costs be awarded, as in the past, 
only if the matter goes through 
the hearing stage? Or will costs 
be awarded if settlement is 
stipulated? Which costs (filing 
fees, appraisal fees, attorney fees, 
witness fees) will be awarded? 

COSTS SHOULD NOT 
BE AWARDED AGAINST 
TAXPAYERS: Legal actions at 
the Tribunal are never between 
private parties. Every action 
involves a citizen on one side and 
a governmental agency, possess
ing the power to tax, on the 
other. The power to tax is the 
power to destroy. A governmen
tal agency has enormous re
sources. The burden of proof is 
on the taxpayer such that the 
taxpayer is already at a great 
disadvantage. For public policy 
reasons, taxpayers should not 
have to face a potential cost 
award against them - such a 
prospect would have an unduly 
chilling effect on a taxpayer's 
access to the court system. 

The concerns detailed above 
appear unfounded. · Proposed Rule 
410 merely establishes a bill-of-costs 
procedure that compliments, and 
does not conflict with, the statutory 
award of costs language applicable to 
Tribunal hearings and detailed at 
MCL 24.321 to 24.327. As discussed 
above, this referenced language: 

defines "prevailing party''24, 

provides that costs may only be 
awarded against the agency 
(never the taxpayer )25 , 

provides that "attorney or agent" 
fees may be awarded26, 

provides that costs may not be 
awarded where a case is 
settled by consent27, 

and provides that costs may be 
awarded only when the agency 
is "frivolous" as that term is 
defined28

• 

Stated in another way, proposed 
MTT Rule 410 is equivalent to MCR 
2.625(E) entitled "Procedure for 
Taxing Costs"; i.e., the proposed 
Tribunal rule does not replace all of 
MCR 2.625, it only replaces MCR 
2.625(E). 

Thus, my only suggested change to 
proposed Rule 410 is that a specific 
reference to MCL 24.321 to 24.327 be 
inserted. This insertion would elimi
nate any chance that the legal com
munity would think that the defini
tion of "prevailing party" at MCR 
2.625(B) controls for Rule 410 pur
poses. This is not to say that the 
MCR 2.625(B) definition is totally 
irrelevant; but it is to say that one 
first goes to the "prevailing party" 
definition at MCL 24.322(5). 

In summary, the proposed cost rule 
has created controversy that appears 
unfounded. The proposed rule compli
ments the statutory cost award lan
guage applicable to Tribunal hearings 
for contested cases commenced after ·· 
September 30, 1984. 

The Prevailing Party 
MCL 24.322(5) states that: 

"(5) ''Prevailing party".means as 
follows: 

(a) In an action involving sev
eral remedies, or issues or 
counts which state different 
causes of actions or de
fenses, the party prevailing 
as to each remedy, issue or 
count. 

(b) In an action involving only 1 
issue or count stating only 1 
cause of action or defense, 
the party prevailing on the 
entire record." 
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In a simple tax assessment appeal, 
there is only one primary issue of 
fact, namely: "what is the cash value 
of the subject property?", and no real 
issue oflaw. Since there is only one 
issue of fact, there is only one cause of 
action, namely: "the tax assessor 
didn't determine cash value correctly, 
i.e., in the manner required by law." 
Thus, the "prevailing party'' is the 
MCL 24.322(5)(b) party "prevailing on 
the entire record." 

This use of the term "prevailing 
party" is consistent with the MCR 
2.625(B)(2) definition, which states, 
in relevant part, that: "If there is a 
single cause of action alleged, the 
party who prevails on the entire 
record is deemed the prevailing 
party." 

Thus, we can use MCR 2.625(B)(2) 
decisions to predict how the courts 
will determine the MCL 24.322(5) 
"prevailing party." In conjunction 
with that exercise, we should consider 
the three main theoretical levels 
within which a taxpayer may "pre
vail" in a property tax assessment 
dispute that goes to the hearing 
stage: 

1. The taxpayer avoids an 
assessment increase. When an 
assessment dispute goes to the 
hearing stage, the taxpayer always 
argues that the actual cash value 
is less than the tax assessor's 
amount. In contrast, the tax 
assessor usually argues that the 
actual cash value is greater than 
the amount used to set the tax roll 
assessed value. For example, in 
one recent case29 the taxpayer 
purchased a property in 1980 for 
approximately $438,000. The tax 
assessor set a value of $589,000 for 
1984 and $524,000 for 1985 and 
1986. The taxpayer introduced 
capitalized income information 
that supported values lower than 
the purchase price for all three 
years. The tax assessor's ap
praiser submitted an appraisal 

Michigan Tax Lawyer-4th Quarter 1990 

report with values of $515,000, 
$565,000 and $620,000 for the 
three years. The Tribunal consid
ered the taxpayer's evidence, 
determined that "it has no great 
weight," determined that the 
taxpayer had failed to satisfy the 
required burden of proof, and 
dismissed the case relative to the 
1985 and 1986 tax years. However, 
the tribunal then granted a tax 
assessment reduction for 1984 
based on the appraisal submitted 
by the tax assessor's appraiser -
that is, the Tribunal used the tax 
assessor's appraiser's work to grant 
a reduction for 1984 but refused to 
use this same work to order an 
increase for 1985 and 1986. Thus, 
for 1985 and 1986, the taxpayer 
has prevailed in the sense that he 
did not suffer a tax assessment 
increase as a result of the Tribunal 
hearing. 
2. The taxpayer betters his 
position. In the above described 
case, the taxpayer has bettered his 
position even though he did not 
obtain all the requested relief. 
This standard has some support30• 

Please note that this standard is 
similar to the "prevails" test in the 
Michigan Freedom of Information 
Act31 (MFOIA). For MFOIA pur
poses, one prevails if the action 
was reasonably necessary to com
pel disclosure and the action had a 
substantial causative effect on the 
delivery of information32

• Stated in 
the context of a situation where 
there is no actual delivery of infor
mation, one prevails in a MFOIA 
action so as to be entitled to a 
mandatory award of costs and fees 
where one is required to use litiga
tion to gain relief if one is success
ful with respect to the central issue 
that the requested materialswere 
subject to disclosure under the 
MFOIA. This rule applies even if 
the action has been rendered moot 
by the public body's prior destruc-
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tion of the requested records33• argued that it was the MCL 24.323 
3. The taxpayer prevails in "prevailing party" for several reasons: 
full. The prevailing MCR 2.625 First, the Tribunal valuation 
rule seems to be that one party decision was not supported by the 
must prevail in full to recover evidence such that a value sub-
costs34• This standard would be stantially lower than the stipu-
virtually impossible to meet in a lated amounts must be 
Tribunal assessment appeal action established. 
because the taxpayer rarely gets Second, the original decision was 
everything that was requested. lower than the stipulated amount 
Consider this example. In a recent and MTT Rule 462 provides that 
case35, the taxpayer purchased "costs shall be allowed only when 
three contiguous parcels of farm provided for by the tribunal in a 
land for $69,580. Mter a hearing, final judgment or order" such that 
the Tribunal reduced the cash the Tribunal should have awarded 
value from the tax assessor's costs at the time it issued what it 
amount of$147,100 down to considered its final judgment. 
$71,100- an amount 52% less than 

Third, the amended decision, the tax assessor's amount but still 
2% greater than the taxpayer's which was only 8. 77% higher than 
amount. On one of the three the stipulated amounts, awarded 
parcels, the tax assessor value 9% interest while the stipulation 
included the value of a house that waived all interest. That is, the 

~l had been long removed. The taxing authority was in a worse 
Tribunal granted a weighted- position even after the amended 
average 95.2% reduction for that decision such that they didn't 
parcel. Did this taxpayer prevail "prevail." If the taxing authority 
in full? Clearly no. Did this failed to prevail, the taxpayer had 
taxpayer substantially prevail? to be the "prevailing party." 
Clearly yes. The Court of Appeals flatly rejected 
It is not clear which test will be the taxpayer's first argument then 

used to determine whether the tax- went on to say that: 
payer is the MCL 24.323 "prevailing "Furthermore, we find that peti-
party." In one interesting case36, the tioner was not entitled to an 
local school board intervened in a award of costs as the prevailing 
property tax assessment dispute not party under MCL 24.323; MSA 
only two years after the Tribunal 3.560(223). Because the tribunal's 
petition was filed but also 30 days final valuation of the property was 
after the taxpayer and the tax asses- higher than either the valuation to 
sor filed a joint stipulation of agree- which the parties stipulated or 
ment. Mter a hearing, the Tribunal that which petitioner sought 
entered a decision and judgment before the tribunal, petitioner was 
which held that the cash value of the not the prevailing party as defined 
subject property was less than the by MCL 24.322(5); MSA 
stipulated amounts for each of the 3.560(222)(5)."36 

three years at issue. More than five It appears that the court is saying months later, the Tribunal amended that since the final value is higher the decision and judgment such that than both the stipulated amount and the subject property cash value was the much lower amount sought by the ,1f set at 8.77% more than the stipulated taxpayer, the court does not have to amount but still 24.33% less than the determine whether a decision at an tax assessor's amount. The taxpayer 17 
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amount lower than the stipulated 
amount but higher than the amount 
sought by the taxpayer would make 
the taxpayer the "prevailing party." 
Stated a little differently, the court 
did not say that the taxpayer has to 
obtain all the relief requested to be 
the "prevailing party;" on the other 
hand, the court did not say that the 
taxpayer could be the "prevailing 
party" even if the taxpayer obtained 
less than all the relief requested. In 
any event, the language suggests that 
a taxpayer who not only managed to 
avoid a 20.1% assessment increase 
urged by the intervening respondent 
but also managed to obtain a final 
decision at an amount 24.3% less than 
the original assessment amount was 
not the "prevailing party", i.e., one is 
not the "prevailing party" just because 
one obtains an assessment reduction 
after a Tribunal hearing. On the 
other hand, this case may have very 
little predictive value as to whether 
even a token assessment reduction 
will make the taxpayer the "prevail
ing party'' given that the school board 
intervened after the joint stipulation 
of agreement was filed. Intervention 
after the stipulation was filed focused 
attention on whether the property 
was worth more than the stipulated 
value, rather than on whether the 
property was worth less than the 
assessment value. Thus, even a token 
assessment reduction may make the 
taxpayer the "prevailing party." 

In summary, the term "prevailing 
party" is defined at MCL 24.322(5). 
MCR 2.625(B)(2) decisions may pre
dict how "prevailing party" is deter
mined in practice. The key issue is 
whether a taxpayer must only better 
his position or if the taxpayer must 
prevail in full, i.e., get all the relief 
requested. Even a token assessment 
reduction may make the taxpayer the 
"prevailing party" given that the 
burden of proof is on the taxpayer and 
the tax assessor has a legal duty to 
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accurately determine cash value. To 
be on the safe side, the taxpayer 
should attempt to prevail in full; i.e., 
the taxpayer should request less relief 
than he expects to get. For example, 
ifthe petition claims a value of$130, 
the assessment amount is $150, the 
petitioner's appraiser comes in at $50, 
the tax assessor's appraiser comes in 
at $200, and the Tribunal comes in at 
$125 (the average of the two apprais
als but still less than the petition 
amount), the taxpayer appears to 
have obtained all the relief requested. 

Conclusion 
The best way to improve the property 
tax assessment system in Michigan is 
to obtain an award of costs against 
the "frivolous" tax assessor. As it is 
now, the school district pays most of 
any tax refund and the tax assessor's 
employer has little financial interest 
in the assessor's conduct. A few large 
cost awards against a "frivolous" tax 
assessor will get the attention of the 
assessor's employer. The taxpayer 
now has specific statutory language 
authorizing an award of attorney fees 
such that the Tribunal's well-founded 
reason for denying these awards in 
the past is now obsolete. This statu
tory language, vigorously used by 
practicing attorneys, will have a 
positive effect on the Michigan 
homeowner and business community. 
For the first time, practical relief is 
available where the tax assessor is 
wrong by a large percentage but 
where only a few tax dollars are 
involved. 
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----------------------------- FOOTNOTE.s-----------------------------

1. "Eminent Domain: Why Costs are Costly", Walter B. Mason, Jr. and Frederick D. Steinhardt, Michigan Bar 
Journal, January, 1987, pgs 62-64. Like condemnation appraisers, property tax assessment appraisers are 
subject to a grueling cross-examination and must be prepared to explain why their valuation amount is correct 
and why the opposing appraiser's amount is wrong. 

2. Defined at MCL 211.27. 
3. Mich Const 1963, Art. 9, Sec. 3. 
4. MCL 211.10d. 
5. MCL211.116and211.119. 
6. MCL205.731, MSA 7.650(31). 
7. MCL 205.726, MSA 7.650(26). 
8. MCL 205.737 (3), MSA 7.650(37). 
9. MTT Rule 250, R 205.1250. 
10. "The Property Assessor is Never Wrong: A Case Study", Jon P. Gutek, Michigan Tax Lawyer, 4th Quarter 

1989, pgs 11-14. The article is based on Jon P. Gutek v Bridgewater Township, MTT Docket No. 87679, 
CCH Michigan Tax Reporter, Par 201-540, 6MTT 374, (1989). 

11. GLS LeasCo, Inc. v Midland Township, MTT Docket 85984, (9/25/84). 
12. Cites: Dundee Cement Co. v Resort Twp. eta/, MTT Docket No. 67929; Greenfield Plaza Company v City of 

Royal Oak, MTT Docket No. 54887; State Farm Mutual Automobile Insurance Co v Allen, 50 Mich App 71, 
212 NW2d 821 (1973); City of Centerline v 37th District Court Judges, 74 Mich App 97, 253 NW2d 669 
(1977), lv gtd 401 Mich810 (1977); Salvador v Connor, 87 Mich App 664, 276 NW2d 458. 

13. 
14. 
15. 
16. 

17. 

18. 

19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
30. 
31. 
'32. 
33. 
34. 

35. 

36. 

Lech Gurne v City of Mount Clemens, MTT Docket 56803, (11/16/84). 
Upper Peninsula Power Company v Allouez Township, 4 MTT 484, (1986). 
Glenhart Investments v City of Sterling Heights, 5 MTT 610, MTT Docket No. 102151, (11/4/88). 
Sun Exploration & Production Company v Beaver Township, 5 MTT 627, MTT Docket No. 110070, CCH 
Michigan Tax Reporter, Par 201-515, (11/4/88). 
Shorts-Midstate Restaurants, Inc. v City of Mt. Pleasant, 6 MTT 187, MTT Docket No. 97384, CCH Michigan 
Tax Reporter, Par 201-521, (1/6/89). 
For an excellent discussion of the Tribunal's reasons for denying an award of attorney fees, see Howard J. 
Bueche, eta/, v Mt. Morris Township, 4 MTT 684, MTT Docket No. 102496, (2/20/87). There appears to be 
one isolated exception to the rule that attorney fees are never awarded by the Tribunal and that costs are not 
awarded before the hearing. In December, 1989, the Tribunal awarded an agency $500 pursuant to MCR 
2.114(E) because the taxpayer, who, after reviewing the tax assessor's appraisal, and after deciding that the 
taxpayer's appraisal conclusively established value, filed a motion for summary disposition after the party's 
appraisals were filed with the Tribunal but before the hearing. See The Michigan Assessor, March 1990, Pgs 
28-29. 
Tax Tribunal Act, P.A. 1973, No. 186, Elf. July 1, 1974, MCL 205.701-779, Section 52, MCL 205.752. 
MCL 205.726. 
MCL 24.280(1) (I). 

MCL24.323 (1 ). 
MCL 24.328 
MCL 24.322 (5). 
MCL 24.323 (1 ). 
MCL 24.322 (2) (c) and MCL 24.323 (5) (b). 
MCL 24.322 (1 ). 
MCL 24.323 (1 ). 
Lech Gurne v City of Mount Clemens, 6 MTT 80, MTT Docket No. 88640, (August 28, 1989). 
LaForest v Grunow, 43 Mich App 254, 204 NW2d 355, (1972). 
MCL 15.240. 
Schinzel v Wilkerson, 110 Mich App 600,313 NW2d 167, (1981). 
Walloon Lake Water System, Inc. v Melrose Twp, 163 Mich App 726,415 NW2d 292, (1987). 
Eberhardt Mfg. Co. v Brown, 61 Mich App 268, (1975); Haddad vJustice, 43 Mich App 254, (1975); Deziel v 
Difco Laboratories, Inc., 394 Mich 466, appeal after remand 403 Mich 1, (1975); Regelin v Farr, 63 Mich App 
741, (1975); Huang v Wildbrook Apartments, 62 Mich App 340, (1975). 
Jon P. Gutek v Bridgewater Twp, MTT Docket No. 87679, CCH Michigan Tax Reporter, Par 201-540, 6MTT 
374 (1989). This case is discussed in "The Property Tax Assessor is Never Wrong: A Case Study", Michigan 
Tax Lawyer, 4th Quarter 1989, pgs 11-14. 
GLS LeasCo, Inc. v Township of New Buffalo and New Buffalo Area Schools, Crt of App Docket No. 109305, 
unpublished decision, (January 11, 1990). 
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Summary of Michigan Tax Collection Procedures 
By: Richard J. Pazin, Jr. 

A review of the various Michigan tax 
statutes reveals a common reference 
regarding the specific taxes being 
administered by the tax commissioner 
pursuant to Sections 205.1 to 205.31 
of the Michigan Compiled Law. 1 

Since 1980, these statutes have 
defined the scope ofthe state's author
ity regarding the administration of 
Michigan taxes. Although these 
uniform laws are readily available, 
practitioners should find useful a 
synopsis of their provisions. This 
Article summarizes these laws and 
their interpretation, with particular 
emphasis on their tax collection 
aspects and tax collection procedures. 

Administrative Organization 
MCL §§205.1-.31 were enacted to 
consolidate into one governing unit, 
the Revenue Division of the Depart
ment of Treasury, the procedures for 
administration of taxes. Exhibit A 
outlines the administrative organiza
tion and purposes of the Revenue 
Division. The Revenue Division is the 
tax collection agency for personal 
income, intangibles, inheritance, 
estate, single business, sales, use, 
severance, cigarette and motor fuel 
taxes. 2 The Revenue Division is also 
responsible for the collection (but not 
administration) of utility property 
taxes. Although their specific collec
tion procedures are not addressed in 
this Article, the following taxes are 
administered by other state officers 
and agencies: motor vehicle registra
tion (Secretary of State), taxes on 
insurance companies (Commissioner 
oflnsurance), beer and wine taxes 
(Liquor Control Commission), motor 
carrier fees (Public Service Commis
sion) and property taxes (Tax Assess
ment Division). 3 

The Commissioner of Revenue 

("Commissioner'') is the administra
tive head of the Revenue Division 
and has the following tax collection 
powers: 

1)collecting taxes due and payable 
to the state; 

2) examining taxpayer books, 
records and papers regarding 
collection of taxes; 

3)issuing subpoenas requiring the 
appearance of any person being 
investigated by the Revenue 
Division;4 

4)consulting with the governor and 
the legislature regarding the 
administration of tax laws; and 

5) promulgating rules and standard 
procedures regarding the collec
tion of taxes. 5 

The Commissioner can utilize the 
State circuit courts regarding the 
attendance and testimony ofwit
nesses and production of documents. 
A taxpayer's failure to obey the court's 
order requiring appearance or produc
tion of documents is punishable by 
contempt. Additionally, although a 
person cannot be prosecuted or subject 
to criminal penalty for or on account 
of any transaction which they may 
testify or produce evidence before the 
Commissioner, the taxpayer is not 
exempt from prosecution and punish
ment for peijury committed while 
testifying. 6 

Generally, unless otherwise pro
vided in a specific taxing statute, all 
taxes are subject to the procedures of 
administration, audit, assessment, 
penalty, interest and appeal provided 
in MCL §205.21 to §205.30. Exhibit B 
provides a general outline of these 
procedures. Only the specifics of the 
audit, assessment, and collection 
procedures will be discussed in detail. 7 

A brief summary of the appeals proce
dures is also provided. 
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Audit and Assessment Procedures by certified mail addressed to the last 
a. Audit known address of the taxpayer. The 

All of the taxes administered by the notice must include a statement 

Revenue Division are self-assessed. advising the taxpayer of their right to 

Where a taxpayer has not voluntarily have an informal conference regard-

paid a tax on its specified due date, ing the tax assessment. The taxpayer 

the tax becomes delinquent and the may then (within 20 days after receiv-

Commissioner can proceed to collect ing notice) remit the uncontested 

the tax. Nevertheless, the Revenue portion of the tax liability and request 

Division does have the ability prior to in writing an informal conference on 

instituting collection procedures to the question of liability of the assess-
1: verify a taxpayer's self-assessed tax ment. A taxpayer's written request is 

payment. subject to the same aforementioned 

Generally, the Revenue Division service requirements. Upon receipt of 

may audit the books and records of a the taxpayer's notice, the Revenue 
The informality 

taxpayer and make its own determi- Division sets a time and place for the 

nation of a taxpayer's tax liability in informal conference and must give the of the 

the following instances: taxpayer reasonable notice not less procedures is 

1. If a taxpayer fails or refuses to 
than 20 days before the informal designed to 

file a return as required; 
conference. If a taxpayer does not better facilitate 

2. If the Revenue Division has 
exercise his option for an informal the information conference or avail himself of the 

''il 
reason to believe a filed return appeals procedures, the assessment finding and 

\ does not supply sufficient becomes final, conclusive and not resolution of 
information for an accurate subject to further challenge after 90 disputes. 
determination of the tax; days from its issuance.10 

3. If the Revenue Division believes The informal conference is an 
(based on examination of tax informal meeting between the tax-
return or audit) that a taxpayer payer and the Revenue Division. The 
has not satisfied a tax liability informal conference is specifically 
or that a claim was excessive; exempted from the provisions of the 
and Administrative Procedures Act. As a 

4. Where a taxpayer fails or result, there are no formal rules of 
refuses to file a return or timely procedure or evidence.11 The infor-
pay a tax.8 mality of the procedures is designed 

to better facilitate the information 
b. Tax Assessment and finding and resolution of disputes. 

Informal Conference The conference is conducted by a 
In each of the circumstances where referee in the Hearings and Tax 

the Revenue Division believes a Research Division. The taxpayer (or 
taxpayer has not satisfied a tax his representative) appears before the 
liability, it must assess the tax referee and presents testimony and 
against the taxpayer, notify the argument. The taxpayer is permitted 
taxpayer of any assessed tax amount, to present oral or written facts, writ-
specify the reasons for the assessment ten testimony, exhibits and argu-
and give notice to the taxpayer of its ments relative to the tax, penalty or 
intent to levy the tax. 9 This notice interest proposed by the Revenue 
must be given as soon as possible Division. The Revenue Division 
after the Revenue Division's examina- representative may explain the as-

!,1 tion or audit of the books, records, sessment and answer questions 
etc., of the taxpayer. The notice must regarding Revenue Divisio:p. proce-
be given either by personal service or dures. The referee submits his or her 
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Once a 
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ability to 
appeal an 
assessment 
has expired, 
he is no longer 
entitled to a 
refund. 

22 

appraisal of the facts and legal analy
sis to the Commissioner. The Com
missioner is permitted to determine 
what weight a particular piece of 
evidence should be given. The Com
missioner then issues a written Deci
sion and Order setting forth the 
decision regarding the tax assessment. 
The Commissioner's decision is final 
and includes a statement advising the 
taxpayer of his right to appeal to the 
Michigan Tax Tribunal or to the Court 
of Claims. If the Decision and Order 
is not appealed, it becomes final, 
conclusive and not subject to further 
challenge after 90 days from its issu
ance.12 

It must be emphasized that a tax
payer cannot circumvent the afore
mentioned limitation periods for 
challenging an assessment by resort
ing to refund procedures. Once a 
taxpayer's ability to appeal an assess
ment has expired, he is no longer 
entitled to a refund. Additionally, a 
taxpayer is not permitted to claim a 
refund after the expiration offour 
years after the date set for filing of the 
original return. 13 

c. Jeopardy and Officer 
Assessments 

MCL §205.26 provides special 
statutory procedures for jeopardy 
assessments. The Revenue Division 
may issue a jeopardy assessment if it 
finds that a taxpayer liable for a tax 
intends to 1) quickly depart from the 
state or remove property from the 
state, 2) conceal themselves or their 
property in the state, or 3) perform 
any act tending to render wholly or 
partially ineffectual the statutory 
proceedings to collect the tax. Upon 
the issuance ofajeopardy assessment, 
the Commissioner may immediately 
issue a demand for payment of the tax. 
The tax then becomes immediately 
due and payable unless the taxpayer 
shows he is not in default in making a 
return or paying a tax and provides 
the Commissioner satisfactory evi
dence the tax return will be filed and 
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the tax paid on or before the time fixed 
for payment. If payment is not imme
diately made, the jeopardy assessment 
is subject to the procedures relating to 
the collection of delinquent taxes. It 
should be noted that personal property 
taxes, uniform city income taxes and 
motor carrier fuel taxes have 
procedurally similar jeopardy assess
ment procedures to those outlined 
above. For jeopardy assessments 
relating to these taxes, the specific 
statutes should be consulted.14 

MCL §205.27a(5) provides for 
personal liability of corporate officers 
for failure of their corporations to pay 
taxes. Basically, where a corporation 
liable for taxes fails for any reason to 
file the required return or pay the tax 
due, the corporate officers can be 
personally liable. Personal liability 
can extend to any of the corporate 
officers having control, or supervision 
of, or charged with, the responsibility 
for making the tax returns or pay
ments. The corporate officer liability 
rules ofMCL §205.27a(5) extend to all 
taxes administered by the Revenue 
Division. They are also the definitive 
officer liability rules for all of the 
specific tax acts. It should be noted, 
however, the corporate officer liability 
provisions of the specific tax acts15 are 
almost identical to MCL §207a(5) and 
the Revenue Division's position is the 
interpretation of the specific tax acts 
follows the more practical wording of 
the Revenue Act. 16 

The Revenue Division must deter
mine the following elements exist 
before assessing personal liability on a 
corporate officer:. 

1. The corporation is liable for 
taxes; 

2. The corporation fails for any 
reason to file the required re
turns or pay the tax due; and 

3. The officer has control, or super
vision of, or charged with the 
responsibility for making the 
returns or payments of the 
corporation.17 
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The dissolution of a corporation 
does not discharge the officer's liabil
ity. If a corporation files a petition in 
bankruptcy, the Revenue Division can 
issue an officer liability assessment at 
approximately the same time it 
prepares a bankruptcy claim. This 
effectively places the officer on notice 
that he or she has potential liability. 
Any taxes incurred subsequent to the 
filing of the bankruptcy claim are the 
responsibility of the debtor in posses
sion or trustee in bankruptcy. There
fore, if the corporation remains the 
debtor in possession and no bank
ruptcy trustee is appointed, officer 
liability can attach to any unpaid 
corporate taxes. It has been held that 
proper notice to the corporation can 
serve as proper notice to corporate 
officers personally.18 Equally impor
tant, the Revenue Division is not 
required to provide individual notice 
of personal liability to derivatively 
liable officers. 19 

The Revenue Department must be 
prepared to support a proposed officer 
liability assessment with documen
tary or testamentary proof to estab
lish corporate officer liability. It is 
not sufficient that an individual was 
merely an officer in a corporation. 
The documents that can be utilized to 
support or demonstrate the facts 
necessary to assert officer liability 
include corporate application registra
tion, Michigan annual report for the 
period assessed, sales, use and with
holding returns, and correspondence 
from the taxpayer identifying an 
officer as responsible for payment or 
recording oftaxes. It is the Revenue 
Division's position and case law 
supports this position, that officer 
liability is derivative of that of the 
respective corporation. 20 Therefore, 
any corporate consent, waiver, or 
extension of the applicable statute of 
limitations is also effective against 
the responsible corporate officer. If a 
corporation fails to file a return, the 
statute remains open regarding a 

responsible corporate officer. Finally, 
an assessment against a corporate 
officer is not final prior to the concl u
sion of the corporation's exhaustion of 
its appellate remedies. 

d. Statute of Limitations 
A deficiency for taxes cannot be 

assessed after the latter of four years 
from the date the return was due for 
filing or was actually filed.21 Accord
ingly, there is no statute oflimitations 
for returns which are not filed. If a 
taxpayer fraudulently conceals all or 
part of a tax liability, or fails to notify 
the Revenue Division of any modifica
tion of federal income tax liability, an 
assessment can be made up to two 
years after the discovery of the fraud · 
or failure to notify, regardless of the 
period the tax liability originally 
accrued. The statute oflimitations is 
suspended for (1) the period pending a 
final determination of the tax, includ
ing periods for the audit, conference, 
hearing and federal or state litigation; 
and (2) any period decided by mutual 
agreement of the taxpayer and the 
Commissioner. 22 This rule applies 
only to those items that were the 
subject of audit, conference, hearing 
or litigation for federal income tax or 
a tax administered by the Revenue ~· 
Division. The running of the statute 
oflimitations for purposes of income 
tax only is also suspended for a period 
of one year after the final determina
tion of a taxpayer's tax liability or 
refund.23 

Collection Procedures 
Generally, taxes administered by the 
Revenue Division, regardless of 
whether voluntarily paid or assessed, 
must be remitted to the Department 
of Treasury and made payable to the 
State of Michigan. The tax liability is 
not discharged until the negotiable 
instrument remitted has been hon
ored. Michigan utilizes the Michigan 
Automated Collection System (MACS) 
for the collection of delinquent ac-
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counts. MACS was established by the sum rate from the date of the levy). 
state to assist in the collection of In addition, the taxpayer can also be 
delinquent accounts and taxpayer subject to civil penalties. 
account resolution. Generally, ac- Where a taxpayer surrenders the 
counts are assigned to MACS after levied property or rights, the Commis-
the expiration of the 20 day informal sioner may sell the property and 
conference hearing request period and reduce the levy to the extent of the 
the 30 day Michigan Tax Tribunal value ofthe property or rights surren-
review request period. The collection dered. Likewise, the obligation of the 
procedures available include levying delinquent taxpayer is reduced to the 
on the taxpayer's property and insti- extent of the property or rights sur-
tuting a civil lawsuit. rendered. At a sale of the property, 

the State is permitted to bid on the 
a. Levy Procedures property and the sale is credited 

If a taxpayer MCL §205.25(1) grants the Com- (except for costs) against the liability 
missioner authority to make a de- owed. 

refuses to mand on the taxpayer for the pay-
surrender ment of an unpaid tax due the State b. Lien Procedures 
levied property or any of its departments, institu- In addition to the levy procedures, 
or rights to tions, or agencies. If the liability the State acquires a lien on all the 

property, the remains unpaid for 10 days after the taxpayer's real and personal property, 

taxpayer can demand and proceedings are not tangible and intangible, owned at the 
undertaken to review the liability, the time the lien is issued or afterwards 

be held Commissioner may issue a warrant to acquired.24 The lien attaches to the ' personally levy on all property (real and per- applicable property from and after the 
liable. sonal, tangible and intangible) and date any report or return on which the 

the rights to such property belonging tax is levied is required to be filed 
to the taxpayer or on which a lien is with the Revenue Division. The 
provided by law. Any officer or agent Revenue Division can file the lien at 
of the Commissioner serving the any time after the 30 day statutory 
warrant must proceed upon the administrative appeal period on a 
warrant in all respects in a manner final assessment. For jeopardy as-
similar to those executed against sessments, the lien can be filed imme-
property upon judgment by a court of diately. The lien continues for seven 
record. In addition, the warrant- years after the date of attachment. 
notice of levy may be served by certi- The lien can be extended for another 
fied mail, return receipt requested, on seven years if refiling is made within 
any person in possession of or obli- six months prior to the expiration 
gated regarding property belonging to date ofthe original seven year period. 
the taxpayer or on which a lien is Generally, a properly recorded lien 
provided by law. The date of delivery becomes a perfected lien and takes 
on the receipt is the date the levy is precedence over all other liens and 
made. encumbrances, except bona fide liens 

If a taxpayer refuses to surrender recorded before the date a lien is 
levied property or rights to property, properly recorded. 25 A properly re-
the taxpayer can be held personally corded lien is one recorded in the 
liable. The taxpayer can be liable for manner as prescribed by the State 
an amount equal to the lesser of the Tax Lien Registration Act. 26 Any 
value of the property or rights not failure to file or record the lien pursu-
surrendered or the value of the tax ant to the State Tax Lien Registration • due for which the levy was made Act effectively voids the lien against 

24 (including costs and interest on the certain parties. A lien which attaches 
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but is unrecorded is an "inchoate" lien 
fully effective and enforceable against 
any person liable for the tax and 
against all who have actual knowl
edge of the lien. 27 A purchaser or 
succeeding purchaser of property can 
be personally liable for the unpaid 
taxes for the property purchased 
against which a lien has been prop
erly recorded. Their liability can be 
limited under certain circumstances 
and non-existent if the property is 
purchased in the ordinary course of 
business. The Uniform Commercial 
Code does not govern the recording of 
tax liens, since the underlying debts 
(taxes) are not contractual debts. 
Generally, where conflicting claims 
have been made by federal and state 
or local liens, the federal statute 
prevails to make the federal claims 
superior. 

c. Actions at Law 
In addition to the levy/sale proce
dures, the State can institute an 
action at law in any county in which 
the taxpayer resides or transacts 
business. Since the collection rules do 
not provide for judicial review regard
ing instituting an action at law to 
collect unpaid taxes, the Revised 
Judicature Act specifies that any 
appeal from an administrative agency 
can be made to the circuit court of the 
county of which the taxpayer is a 
resident or to the Circuit Court of 
Ingham County. Additionally, the 
appeals are to be made in accordance 
with the rules of the Supreme Court. 

d. Statute of Limitations 
The collection rules, as well as the 
specific taxing statutes, do not con
tain any provision regarding a spe
cific statute of limitations for when 
the state must collect a properly 
assessed tax. For non-jeopardy final 
assessments of taxpayers who have 
been properly notified with a final 
assessment, the Revenue Division 
may begin collection ten days after 

the notice. For jeopardy assessments, 
the Revenue Division can issue a 
demand for immediate payment of 
the tax deficiency. Regardless of the 
nature of the assessment, the Revised 
Judicature Act governs the statute of 
limitations regarding collection of 
taxes administered by the Revenue 
Division. Under the Revised Judica
ture Act, the Revenue Division must 
commence legal proceedings within 
six years after a final assessment of a 
tax delinquency. The six year statute 
of limitations is extended for periods 
the assessment is under litigation, 
conference or audit. Litigation in
cludes appeals of the assessment to 
all courts of competent jurisdiction. 
The statute can also be extended if 
the taxpayer makes voluntary pay
ments, signifies to the debt on a letter 
of acknowledgement or signs an 
agreement with the Commissioner. 
The statute can also be extended if 
the Revenue Division is unable to 
locate the taxpayer. 

Appeals Procedures 
a. A:r;!:r;!eals to Michigan Tax 

Tribunal 
A taxpayer may appeal the con

tested portion of any assessment, 
decision, or order of the Revenue 
Division directly to the Tax Tribu
nal.28 The appeal must be made 
within 30 days after the assessment, 
decision, or order. In cases where an 
appeal is not made or the appeal is 
not made in a timely basis, the as
sessment, decision, or order of the 
Revenue Division becomes final and 
is not reviewable by mandamus or 
other method of direct or collateral 
attack. Appeals to the Tax Tribunal 
are governed by the Tax Tribunal 
Act29 and Tax Tribunal Rules promul
gated by the Tax Tribunal. A tax
payer can appeal a decision, order, 
assessment or determination of the 
Revenue Division to the Tax Tribunal 
in the following circumstances: 

1. a final determination of a tax 
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deficiency; decision or order. The procedural 
2. a denial of a claim for refund; rules for the Court of Claims are set 
3. the recovery of taxes paid under forth in the Court of Claims Act. 33 

protest; or 
c. Other AI,lx,leals Procedures 4. any other decision of the 

Revenue Division.30 MCL §205.22(1) provides that a 
In addition to promulgating rules decision of the Tax Tribunal or Court 

for implementing the Tax Tribunal of Claims may be appealed by right to 
Act, the Tax Tribunal powers include: the Michigan Court of Appeals. An 

Under 1) affirming, reversing, modifying, appeal must be taken on the record 
made before the Tax Tribunal or the 

appropriate or remanding a final decision, 
Court of Claims. Appeals are filed in finding, ruling, determination, or circumstances, order of a state agency; accordance with the Michigan court 

tax cases may rules after the entry of the order or 
fi 

be brought in 
2) ordering the payment or refund final decision appealed from or after 

of tax; denial of a timely filed motion for the federal 3) granting other relief as it deems rehearing. 34 A decision of the Court of 
courts. necessary or appropriate; and Appeals may be further appealed to 

4) issuing subpoenas requiring the the Michigan Supreme Court in 
attendance and testimony of accordance with the court rules 
witnesses and the production of providing for appeals to the Supreme 
evidence.31 Court.35 

A taxpayer may represent himself, Under appropriate circumstances, 

' be represented by an attorney, or be tax cases may be brought in the 
represented by such other party as he federal courts. A federal court will 
Ill.ay,choose. A decision and order of exercise jurisdiction if three criteria 
the Tax:Tribunal is final and conclu- are met: 
sive on all parties, unless reversed, 1) there exists no unsettled ques-
remanded, or modified oh appeal. A tions of state law that affect 
rehearing may be granted upon writ- federal claims; 
ten motion made by a party within 20 2) present state proceedings will 
days after the entry of the Tribunal's not interrupt the exercise of 
decision or order. A decision of the federal jurisdiction; and 
Tax Tribunal may be appealed to the 3) the suit's most important ques-
Michigan Court of Appeals. tions of law are federal, (1;1.0t 

b. AI,li,leals to Michigan Cgurt 
state) questions.36 

of Claims Generally, the federal district 

Instead of appealing in the Tax 
courts will refrain from interfering in 
cases regarding the assessment, levy, 

Tribunal, the taxpayer may appeal an or collection of state taxes when there 
assessment, decision, or order of the is a plain, speedy and efficient 
Revenue Division to the Michigan remedy in state courts. This exists if 
Court of Claims.32 Unlike Tax Tribu- the state remedy either provides the 
nal appeals, however, the taxpayer as taxpayer a hearing and judicial 
a prerequisite to the appeal, must first determination before collection of the 
pay the tax (including any applicable tax or a right to sue and recover after 
penalties and interest) under protest tax payment.37 The state remedy does 
and claim a refund as part of the not have to be the best available or 
appeal. An appeal to the Court of even equal to or better than the 

~' Claims must be made within 90 days remedy available in the federal 
from the date of the assessment, courts. 
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CONCLUSION 
A taxpayer and/or tax practitioner 
should be familiar with the uniform 
statutory rules regarding administra
tion and collection of taxes. Where 
applicable, the specific tax statute 
administration and collection proce
dures should also be reviewed. This 
Article has summarized some of these 
rules and should provide a good 

foundation for specific research 
regarding the taxes administered by 
the Revenue Division. 

----------------------------FOOTNOTES----------------------------

1. 

2. 

3. 

4. 

5. 

6. 

7. 

~ MCL §208.80 (Single Business Tax Act); MCL §205.59 (General Sales Tax Act); MCL §206.355 
(Income Tax Act); and MCL §205.100 (Use Tax Act). Where conflicts exist in collection procedures, 
however, the specific tax act governs. 

MCL §205.20. 

~ MCL §287.801 (Michigan Vehicle Code); MCL §500.444 (Insurance Code); MCL §436 (liquor Control 
Act); and MCL §211.1 iU,. ~- (General Property Tax Act). 

~ MCL §205.12 for rules regarding the issuance of subpoenas. 

MCL §205.3. The Commissioner's promulgation of rules and regulations must be in conformity with the 
Administrative Procedures Act of 1969. MCL §205.21 (2). ~ MCL §24.201 iU,. ~- for provisions of the 
Act. The attorney general and the prosecuting attorney of each county also have concurrent power to 
enforce tax collections. MCL §205.26(f). 

,,MCL §205.3(a). 

~ MCL §§205.23-24 and .27 for applicable penalty and interest rules. ~~ AAB 90-5 ff?r discretion
ary and non-discretionary penalty provisions. ~ MCL §205.28(b) and AAB 89-39 and AAB 89-40 '· · 

'·regarding disClosure of tax return information rules. : .' ,_; J..~.,: · 

8. MCL §§205.21 (1 ), .23(1) and .24(1 ). 

9. MCL §205.20(2). 

10. MCL §205.22(3). 

11. The informal conference procedures summarized in this Article are from LA 88-71, LA 88-72, LA 88-75 and 
LA 88-76. 

12. MCL §205.22(3). 

13. MCL §205.27a(2). ~ ~ MCL §205.27a(6) and AAB 88-20. 

14. ~ MCL §§211.691-.697 (personal property taxes); MCL §141 .687 (city income taxes); and MCL 
§207.229(1) (motor carriers). 

15. ~ MCL §205.62 (Sales Tax Act); MCL §205.96 (Use Tax Act); MCL §205.351 (Income Tax Act); and 
MCL §207.127 (Motor Fuel Tax Act). 

16. AAB 89-38. 

17. MCL §205.27a(5). 

18. Keith v Dep't of Treasury, 180 Mich. App. 714 (1989). 

19. Livingston v Dep't of Treasury, 434 Mich. 771 (1990). 

20. J.d..; AAB 89-38. 

21. MCL §205.27a(2). 

22. MCL §205.27a(4). 

23. MCL §206.411; AAB 88-20. 

24. MCL §205.29( 1 ). 
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-------------FOOTNOTES (continued)-------------

25. MCL §205.29(2). 

26. .w.. 
27. RAB 89-50. 

28. MCL §205.22. 

29. MCL §§205.701-.779. 

30. RAB 89-35. These criteria also apply to appeals to the Michigan Court of Claims. 

31. MCL §205. 731. 

32. MCL §205.22(1). 

33. MCL §§600.6401-.6475. 

34. MCL §205.753(2). 

35. MCL §205.22(1 ). 

36. In the Matter of Lew. 439 U.S. 920 (1978). 

37. Robbins eta/ v Monroe, State Treasurer, eta/, U.S. District Ct., Western District of Michigan, No 6 81-692 
(February 15, 1983). 
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The Continuing Saga of 
Tax Compliance Simplification 

By: Stephen M. Feldman 

The Omnibus Budget Reconciliation 
Act of 1990 enacted on November 5 
19901 (the "Act") contains numerou~ 
pro~e~ural changes and imposes 
additional reporting requirements in 
connection with the substantive tax 
law changes enacted. This article will 
summarize some of the more mean
ingful procedural and reporting 
changes enacted in what is obviously 
Congress' most recent attempt to 
further simplify compliance with the 
Federal Tax Laws. 

1. Tax;payer identification number 
for dependents. The Act re
quires, commencing for tax years 
beginning after December 31 
1990, that taxpayers supply~ 
taxpayer identification number 
(social security number) for any 
dependent who has attained the 
age of one (1) year before the 
close ofthe tax year. This is a 
modification from the two (2) 
year age limit contained in prior 
law.2 

2. Information reporting in connec
tion with transfers of interests in 
entities. Three modifications 
have been made by the Act in 
connection with reporting re
quirements for sales of business 
. assets or interests in entities. 
First, if a purchaser and a seller . . ' m connection with an applicable 
asset acquisition (essentially a 
transfer of assets which consti
~ute ~ ~rade or business), agree 
m wntmg as to the allocation of 
the purchase price, the allocation 
so agreed to is binding upon both 
parties unless the Internal 
Revenue Service ("IRS") deter
mines that the allocation is 
inappropriate. 

Secondly, Code Section 1060(e) 
has been added to provide that if 

any owner often percent (10%) or 
more of the value of an entity 
(a) transfers an interest in such 
entity and (b) in connection with 
the transfer the owner or related 
person enters into an employ
ment contract, covenant not to 
compete, royalty or lease agree
ment, or other agreement with 
the transferee, then both the 
owner and the transferee must 
furnish information to the Inter
nal Revenue Service ("IRS") as 
the IRS may subsequently re
quire. Stay tuned for a new 
information form. 

Lastly, Code Section 338(h) 
has been amended to require, 
under Regulations to be pre
s~rib.ed, tha~ if stock in a corpora
bon IS acqmred but an election to 
treat the acquisition as an asset 
acquisition is made, the purchas
ing corporation and the common 
parent of the selling group must 
furnish information including 
(a) the amount allocated to 
goodwill or going concern value, 
(b) any modifications to the 
amount allocated to goodwill or 
going concern value, and (c) any 
other information the Secretary 
deems necessary to carry out the 
provisions of this Section. All of 
these provisions apply to acquisi
tions after October 9, 1990.3 

3. Interest rate on co:r:porate under
pavments oftax liability in
creased. The Act increases the 
interest rate charged by the IRS 
on corporate underpayments of 
taxes in excess of One Hundred 
Thousand dollars ($100,000.00). 
The interest rate is now five 
percent (5%) above the short
term federal rate (as opposed to 
the regular interest rate of short
term rate plus three percent 
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(3%)). This increased rate 
applies for periods beginning 
after the thirtieth (30th) day 
following the early of(1) the 
furnishing of a thirty (30) day 
letter or (2) the issuance of a 
ninety (90) day letter. Compa
rable rules apply for underpay
ments of tax other than income 
tax (i.e., employment taxes 
where no ninety (90) day letter 
is required). The new rule is 
effective for purposes of deter
mining interest for periods after 
1990, regardless of the period to 
which the tax underpayment 
relates.4 

4. Payroll tax deposit require
ments modified. Effective for 
amounts required to be depos
ited after December 31, 1990, 
the provision enacted in the 
Omnibus Budget Reconciliation 
. Act of 1989 providing that any 
time'after an employer has One 
Hu::ridred Thousand dollars 

· ($100,000.00) or more of with-
. held payroll taxes to deposit, 
the deposit must be made the 
first banking day after the 
applicable period (i.e., the next 
day) has been retained for all 
future periods. The 1989 act 
had allowed for a change of 
applicable banking days for 
1992, 1993, and 1994.5 

5. Estate freeze rules repealed. 
Code Section 2036(c), enacted in 
1987 and modified in 1988, has 
been repealed retroactively to 
December 17, 1987. Although 
the replacement provisions, 
Code Sections 2701 et seq. are 
beyond the scope of this article, 
it should be noted that in es
sence those Sections provide for 
valuation techniques based 
upon transfers during lifetime 
(i.e., those subject to the gift 
tax). In connection with the 
enactment of those provisions, 
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the Gift Tax Statute of Limita
tions will not run on an undis
closed or inadequately disclosed 
transfer, regardless of whether a 
gift tax return was filed for other 
transfers in that year. This 
change applies to gifts made 
after October 8, 1990 and returns 
filed in connection therewith.6 

6. Suspension of Statute of Limita
tions on assessment. The Act 
amends the Code, suspending the 
running of the Statute of Limita
tions against corporate taxpayers 
during the time a corporation 
and the IRS are in court litigat
ing whether a corporation (or a 
third party) must comply with an 
IRS summons. This new provi
sion applies only to a "designated 
summons" which is defined to be 
a summons issued by the IRS to 
determine any tax imposed by 
the Code that (1) is issued at 
least sixty (60) days before the 
day on which the period for 
assessment would expire (taking 
into account extensions) and 
(2) is clearly denominated as a 
"designated summons". The 
Statute of Limitations is sus
pended for the period that begins 
when a lawsuit is brought to 
enforce or quash the summons 
and ends when there is a final 
resolution of the summoned 
person's response to the sum
mons. 

This provision applies for any 
tax for which the Statute of 
Limitations has not expired on 
November 5,1990.7 

7. Penalty provisions modified. The 
new law extends the overval
uation penalty to specified valua
tion mistatements in Section 482 
situations if the price for any 
property or services (or for use of 
any property) claimed on the 
return in a Section 482 transac
tion is two hundred percent 

. .~-. 
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(200%) or more (or fifty percent 
(50%) or less) of the correct 
amount. In addition, this new 
provision applies if the net 
Section 482 transfer price adjust
ment exceeds Ten Million dollars 
($10,000,000.00), subject to 
modifications and clarification. 
This provision applies for taxable 
years ending after November 5, 
1990.8 

8. Statute of Limitations for collec
tion of tax lengthened. The Act 
extends the Statute of Limita
tions for collection of taxes after 
assessment from six (6) years to 
ten (10) years. This change 
applies to taxes assessed after 
November 5, 1990 as well as to 
those assessed on or before such 
date for which the six ( 6) year 
period has not run. For example, 
if the taxpayer (an individual) 
had been assessed a liability on 
November 6, 1983 and had 
subsequently extended the 

. , sta~ute for collections by one (1) 
year (that is until November 6, 
1990) that taxpayer would now 
have an additional four (4) years 
within which the IRS could 
attempt to collect tax liability.9 

9. Reporting of cash transactions 
extended. The Act modifies the 
definition of cash for reporting 
purposes to include, to the extent 
provided in Regulations, any 
monetary instrument with a face 
amount of not more than Ten 
Thousand Dollars ($10,000.00). 
The Act further increases the 
penalty for intentional disregard 
of reporting to the greater of 
Twenty-Five Thousand Dollars 
($25,000.00) or the amount of 
cash received not to exceed One 
Hundred Thousand Dollars 
($100,000.00). These reporting 
and penalty provisions apply to 
.amounts received after Novem
ber 5, 1990.10 

10. Excise tax on luxury autos. 
aircraft. boats and furs. The Act 
imposes a ten percent (10%) 
excise tax on the purchase of 
certain luxury items. The new 
Code provision goes on to provide 
that under Regulations to be 
prescribed, if the owner of a 
luxury article subject to these 
excise taxes installs any part or 
accessory on the article not later 
than six (6) months after the 
date the article was first placed 
in service, then there is imposed 
on the installation of that acces
sory an excise tax in an amount 
equal to ten percent (10%) of the 
price of such part or accessory 
but not to exceed ten percent 
(10%) of the excess of the sum of 
(a) the accessory, (b) any other 
parts and accessories installed 
before the accessory presently 
being acquired and (c) the origi
nal price for which the article 
was sold minus Thirty Thousand 
Dollars ($30,000.00). In, a move 
towards streamlined simplicity 
and ease of administration, the 
owners of the trade or business 
installing the parts or accesso
ries are secondarily liable for the 
tax imposed. One can only 
imagine the form that will need 
to be completed when acquiring a 
Loran C for one's boat or a car 
stereo or car phone for one's 
luxury automobile. These provi
sions apply to acquisitions made 
after January 1, 1991.U 

Although this article summa
rizes most of the procedural and 
reporting requirements enacted 
by the Act, it appears clear that 
Congress is moving towards 
simplification of the Tax Code 
both in terms of the substantive 
law changes as well as providing 
much less burdensome and 
administratively manageable 

. reporting requirements. 
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----------------------------FOOTNOTES----------------------------

1. Public Law 101-508. 

2. Act Section 11112 Amending Code Section 6109(e)(3) (All references hereafter to "Code" are to the 
sections of the Internal Revenue Code of 1986). 

3. Act Section 11323, Code Sections 1060(e), 6724(d)(1)(B), 338(h)(10). 

4. Act Section 11341, Code Section 6621 (c). 

5. Act Section 11334; Code Section 6302(g), 7632(b)(2). 

6. Act Section 11602(b); Code Sections 6501 (c)(9); 2701, et seq. 

7. Act Section 11311; Code Section 6503(k). 

8. Act Section 11312; Code Section 6662(e). 

9. Act Section 11317; Code Section 6502(a). 

10. Act Section i1318(a); Code Sections 6050 I; 6721(e)(2). 

11. Act Section 11221; Code Sections 4001 through 4012. 
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Michigan Income 
Tax/Severance Tax -
Refund Claims 

Roger and Jean Muldavin v Michigan 
Department of Treasury, Court of 
Appeals Docket No. 112679. 

The Department disallowed credit 
claimed on taxpayers' state income 
tax returns for severance taxes which 
Shell Oil Company withheld from 
royalty payments due taxpayers and 
paid directly by Shell to the Depart
ment. The Department moved for 
dismissal ofthe Tax Tribunal petition 
filed by taxpayers on appeal from 
state income tax assessments result
ing from the disallowance of the 
severance tax credits. The Court of 
Appeals sustained the Tax Tribunal 
decision that taxpayers had failed to 
follow the proper statutory procedure 
for obtaining a refund of severance 
taxes. Rather than claiming the 
severance tax overpayments as cred
its against Michigan income tax 
liability, taxpayers should have filed a 
petition for refund or amended sever
ance tax return claiming the refund 
with the Department. 

Single Business Tax -
Definition of Royalty 

Field Enterprises v Michigan Depart
ment ofTreasury, Court of Appeals 
Docket No. 114532. 

The taxpayer is a party to a televi
sion syndication license agreement 
with Twentieth Century Fox Televi
sion Corporation. Under the agree
ment, Fox granted taxpayer a limited 
television exhibition license to show 
M*A*S*H videotapes on its local 
television station. The agreement 
allowed broadcast of each episode up 
to six times in the six year license 
period and called for the payment of a 

flat license fee without regard to 
whether taxpayer actually telecast 
any of the episodes. 

The taxpayer contended that the 
license agreement payments were 
rent because it had a duty to pay even 
if it did not use the license to telecast 
the programs. The Court of Appeals 
rejected the argument and concluded 
that the agreement granted to the 
taxpayer an exclusive license to 
publicly perform a copyrighted work 
and the payment for the license 
therefore constituted a royalty. 

Single Business Tax- Classi
fication as a Tax on Income 

Revenue Cabinet, Commonwealth of 
Kentucky v General Motors 
Corporation, Kentucky Court of 
Appeals Docket Nos. 89-CA-002210-
MR and 89-CA-002257-MR. 

The taxpayer filed its Kentucky 
corporate income tax return and 
deducted amounts paid to the state of 
Michigan under the Michigan single 
business tax, under a provision of the 
Kentucky income tax code which 
permits a deduction for all deductions 
from gross income allowed by Chapter 
1 of the Internal Revenue Code, 
"except any deduction for a state tax 
which is computed in whole or in part 
by reference to gross or net income 
and which is paid or accrued to any 
state of the United States." The 
Kentucky Revenue Cabinet disallowed 
the deduction based upon its determi
nation that the single business tax 
was computed by reference to gross or 
net income. The Kentucky Court of 
Appeals observed that the single 
business tax does include net income 
in the tax base, but in nearly every 
other sense is more like a sales tax or 
gross receipts tax. The Court ob
ser\Ted that the single business tax 
imposes a tax regardless of profit and 
the tax base is primarily composed of 
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items other than income. The Ken
tucky Court of Appeals therefore 
affirmed the decision of the Franklin 
County Circuit Court that the Michi
gan single business tax was not the 
functional equivalent of an income 
tax even though it was based partly 
on income and allowed the taxpayer 
to deduct that portion of the single 
business tax paid to the state of 
Michigan which was not based on 
income. 

Single Business Tax -
Apportionment - Sales 
Factor Contents 

USX Corporation v Michigan Depart
ment of Treasury, Court of Appeals 
DocketNo. 11617. 

The taxpayer included the gross 
proceeds from purchase and sale 
transactions involving government 
securities .and negotiable certificates 
of deposit w:hen determining its 
Michigan s.ales for single business tax 
apportionment purposes. The Court 
of Claims (Docket No. 82-8504-CM) 
determined that inclusion of these 
proceeds in the sales factor calcula
tion was appropriate where the 
taxpayer had engaged in this pur
chase and sale activity for a consider
able period of time, which was con
ducted by a staff of employees who 
were dedicated primarily or exclu
sively to the conduct of this activity 
and where accurate, detailed records 
of these transactions were main
tained by the taxpayer in the ordi
nary course of its business. 

The Michigan Court of Appeals 
reversed on October 19, 1990, holding 
that the taxpayer failed to demon
strate that it engaged in purchase 
and sales transactions with parties 
other than those from whom it had 
acquired the government securities 
and certificates of deposit and for the 
further reason that Plaintiff was not 

sg, 
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registered with the Securities and 
Exchange Commission as a broker/ 
dealer. The taxpayer has filed an 
Application for Leave to Appeal with 
the Michigan Supreme Court. 
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News About Tax Lawyers 
The Taxation Section has over 2,000 
members, but despite its size, there 
are many close friendships within the 
Section and many joint activities. 
This column brings you news about 
your fellow tax lawyers to further 
that spirit of collegiality within our 
Section. 

JANE M. SMITH has been named a 
partner in Ernst & Young's Detroit 
office. She had previously been the 
Director of the Actuarial, Benefits 
and Compensation Group. She will 
continue to serve as the Director of 
that group. 

Smith, a practicing attorney and 
certified public accountant, has more 
than 10 years experience in the 
design, implementation and adminis
tration of employee benefits plans and 
qualified retirement plans. Jane had 
previously worked at Dykema Gossett 
as an employee benefits attorney. 
She also has worked as an employee 
benefit and tax compliance supervisor 
for AAA Michigan. 

An adjunct professor in the Master 
of Taxation program at Walsh Col
lege, Smith graduated from Michigan 
State University with a bachelor's 
degree in mathematics. She did post
degree work in accounting and earned 
a master's degree in taxation from 
Walsh College and her juris doctorate 
from the Detroit College of Law. 

Smith is a member of the Michigan 
Association of CPAs, the American 
Institute of CPAs and the Michigan, 
American and Federal Bar Associa
tions. She is a co-founder of the 
Women and Employee Benefits Orga
nization, and has volunteered at the 
Michigan School for the Blind in 
Lansing. 

A native of Boston, Smith, her 
husband, Ora, and their three chil
dren reside in Bloomfield Hills. 

JOSEPH A. BONVENTRE was 
elected a partner of Clark, Klein & 

Beaumont effective July 1, 1990. He 
is very active in the ABA Section of 
Taxation, Committee on S Corpora
tions (subcommittee on trusts and 
estates as stockholders of S corpora
tions) and General Income Tax Prob
lems (subcommittee on trade or 
business expenses and Chairperson of 
a task force on military tax problems) 
and Section of Real Property, Probate 
and Trust Law in which he serves as 
Vice-Chair of the State Tax Problems 
ofDonative Transfers Committee. He 
is also involved in various activities of 
the State Bar of Michigan Section of 
Taxation. 

The Monthly Digest of Tax Articles, 
Albany, New York, has asked the 
Michigan Tax Lawyer for permission 
to republish two of the articles that 
have appeared in recent issues. The 
two articles are "Effective Bankruptcy 
on the Collection of Federal Income 
Tax" by Bruce W. Haffey, and "Con-
verting from 'C' to 'S': It Doesn't ., 

· Mean from Complex to Simple" by 
Robert R. Stead. We wouldlike·to · ' 
thank Bruce and Bob and all of the - ··· 
contributors of the Michigan Tax 
Lawyer for helping to make it a 
success. 

Where do we get news? 
In many cases, the news comes di
rectly from you. Don't be bashful; 
unless we hear from you, your news 
won't be told, and you will miss the 
opportunity to make new acquaintan
ces and become known to your fellow 
tax practitioners. Also, don't hesitate 
to send us information about a col
league. Newsworthy items are not 
limited to legal accomplishments.' We 
also are interested in changes in firm 
affiliation, marriages and births, 
lectures or seminars presented, 
interesting travel, sports awards, or 
other items. Please send your news to 

Michigan Tax Lawyer 
313 South Washington Square 

Lansing, Michigan 48933. 
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Taking Advantage of Losses in Marital Trusts 
It's Not too Late for Tax Planning 

By: Dennis M. Mitzel 

The present stock market decline may 
present tax opportunities to Marital 
Trusts1 that are not available to 
individuals or credit shelter/family 
trusts and which may be lost alto
gether if not promptly acted upon. 
These opportunities are not just year 
end planning and should be reviewed 
throughout the course of the year. 

We are all familiar with year end 
planning opportunities available to 
individuals or trusts which have 
unrealized losses in their investment 
portfolio. Such losses may be utilized 
to offset capital gains for the current 
year and in the case of individuals, to 
partially offset other income. 

In tax planning for an elderly 
individual, it is particularly important 
to watch for loss opportunities since 
any loss assets will receive a new 
basis at the individual's death. The 
losses must be recognized during the 
individual's lifetime or they will be 
extinguished. In addition to using 
recognized losses against current 
income or gain, the unused carryover 
losses may be utilized by a surviving 
spouse after the individual's death 
(assuming joint income tax returns 
were filed). Unfortunately, if there is 
no surviving spouse the remaining 
carryover losses will remain unused. 

In the typical credit shelter or 
family trust (or any trust which will 
not be included in an individual's 
gross estate), the planning opportuni
ties are primarily limited to the 
reduction of present capital gains. 
Excess losses may not normally be 
used to offset ordinary income, how
ever, they may be carried over indefi
nitely and will not be extinguished 
upon the individual beneficiary's 
death. This is because the trust will 
continue as an entity until final 
distributions are made and even then 

any unused carryover losses may be 
passed out to the remainder benefi
ciaries on the final income tax return 
of the trust. Since there is no step-up 
or step-down of basis at the 
beneficiary's death, there is no urgent 
need to take tax losses if not reducing 
current year's gains. 

Marital trust assets will be in
cluded in the spouse's federal gross 
estate and thus, like an individual's 
assets, will receive a step-up or step
down in basis at that spouse's death. 
This is an advantage as to appreci
ated assets as unrealized gain will be 
extinguished. Like the credit shelter 
trust, however, the marital trust has 
the advantage of continuing as an 
entity beyond the beneficiary's death, 
thus allowing it to carry forward 
recognized but unused losses after 
death. Proper planning can use this. 
blend of rules to maximize the ben
efits of unrealized losses and mini
mize the tax impact of unrecognized 
gains. 

Careful consideration should be 
made to immediately recognize all 
large unrealized losses in marital 
trusts on a fairly regular basis. This 
is because all of these unrealized 
losses will be extinguished upon 
the spouse's death. On the other 
hand, once the loss is recognized, it 
has been preserved and will survive 
the beneficiary's death. The recog
nized loss may continue to be utilized 
against any post death capital gains 
and may ultimately be distributed to 
the remainder beneficiaries on the 
termination of the trust. (Compare 
this to the carryover loss of an indi
vidual which is extinguished upon his 
death). Sales of appreciated assets, 
on the other hand, should often be 
deferred since the unrealized capital 
gains will be eliminated upon the 
death of the spouse. 

Unlike unrealized losses in the 

,. 
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credit shelter/family trust, the timing 
of the recognition of losses is critical. 
The death of the surviving spouse 
prior to the sale of marital trust 
assets will forever extinguish the loss 
which could have been utilized by the 
continuing trust or remainder benefi
ciaries. For this reason, a regular 
review of marital trust assets for 
unrealized losses should be made 
regardless of whether or not there are 
current capital gain liabilities. 

While the trustee of the marital 
trust should fully utilize all available 
losses, its primary responsibility is of 
course to limit those losses. The 
investment counselor should therefore 
be consulted as to whether the pro
ceeds of such sales should be rein
vested in similar assets to protect 
against the possibility of a market 
recovery after the sale. The wash sale 
rules of Internal Revenue Code 
1091(a), should be consulted, how
ever, as a loss may not be recognized 
if substantially identical assets have 
been purchased within the thirty day 
period before or after the loss sale. 

In summary, gain and loss tax 
planning should be undertaken in 
marital trusts throughout the course 
of the year. Unrecognized capital 
gains can be eliminated if held until 
the automatic step-up achieved at the 
spouse's death. Capital losses, how
ever, through current sales, may be 
permanently preserved for the trust 
or its remainder beneficiaries. 
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At best, at the 
time of her 
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Update on Article Published in Vol. XVI, Issue Ill Michigan Tax Lawyer 

Annual Exclusion Gifts from Revocable Trusts 
Recent District Court Decision 

By: Vance A. Fisher 

The federal estate tax includibility of 
gifts made from revocable living 
trusts is an issue first dealt with by a 
court in Estate of Katherine H. 
Perkins, Dec'd v. United States, _F. 
Supp. _, 1990 U. S. Dist. Lexis 
14834 (N. D. Ohio No. 1:89CV1937, 
Sept. 20, 1990). Ms. Perkins, believ
ing her death imminent (which it 
indeed was), late in 1982 directed her 
trustees under a revocable living trust 
agreement to make 20 just-under 
$10,000 annual exclusion gifts of 
corporate stock to her descendants 
and their spouses "as soon as possible 
after January 1, 1983, and assuming I 
am still then living." She died on 
January 11 and the trustees issued 
their directions to the transfer agent 9 
days after her death, but back dated 
the letter to January 1. 

The estate tax return was adjusted 
by the Service to include the gifts. In 
an opinion by Judge Aldrich in the 
refund suit filed after disallowance of 
the Estate's claim, the Court held for 
the Service: the gifts were includible. 
No appeal was taken from the Order 
embodied in the opinion dismissing 
the Estate's complaint with prejudice. 

Oddly, the Court did not find either 
that the gifts were never completed 
during Ms. Perkins' life, or that the 
condition precedent expressed in the 
gift directive had failed, but rather 
applied Sections 2035 and 2038, 
noting that the trust was "for the 
benefit of herself and others," and 
that she retained the right to revoke 
and withdraw. The Court rejected the 
Estate's suggestion that the gifts 
represented a withdrawal of corpus 
followed by a transfer to the donees: 
she had directed the trustees to make 
the transfer. 

I believe the result of the decision 
is correct, and the transfers are 
includible. First, the gifts were never 
completed during Ms. Perkins' life
time. At best, at the time of her 
death, they stood as amendments to 
her trust. Second, it appears prob
able that the condition of survivor
ship in the gift directive had failed, as 
she died before the transfers could be 
made. However, based on my analy
sis in last month's newsletter, the 
rationale is flawed. Moreover, the 
decision does not clearly articulate 
even the distinction made by the 
Service in its rationale- whether the 
grantor is the sole permissible benefi
ciary of the trust. 

However, it appears that the 
mechanism that I suggested in last 
month's article - constituting the 
trustee as agent and directing the 
agent to withdraw and deliver - is 
still available. Unfortunately, it now 
appears that at least some form of the 
Service's doctrine in this area, which 
I suggest misguidedly exalts form 
over substance, is being applied 
outside of the area of private letter 
rulings and unleashed on taxpayers 
at large. 




