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November 28, 1988 

Dear Taxation Section Members: 

This fourth quarter issue of the Michigan Tax Lawyer marks the begin
ning of a new year for the Taxation Section. During the highly successful 
1988 annual meeting, the Section elected new officers and three new Council 
members, all of whose names appear elsewhere in this issue. Since the 
annual meeting, the Taxation Section Council has approved the nominations of 
the following persons as Chairpersons of the six committees of the Section: 

1. Corporation - Robert R. Stead of Grand Rapids; 

2. Benefits- Robert B. Stevenson of Ann Arbor; 

3. Estates and Trusts - Reginald J. Nizol of Detroit; 

4. Partnership- David Ohlgren of Ann Arbor; 

5. Practice and Procedure - Bruce A. Newman of Flint; 

6. State and Local -Alan M. Valade of Mason. 

As this issue's Committee Reports reflect, the respective Committees 
have active programs in place for the 1988-1989 Section year. The Council 
also has an ambitious list of activities for the new year. They include 
major continuing legal education programs (culminating in the 1989 Summer 
Tax Conference at Mackinac Island), expansion of the acclaimed Michigan 
Tax Lawyer, and a look at the Taxation Section's role in federal tax law 
developments. 

The Council hopes that these and other Bar Association efforts will 
ease the burden on Michigan tax lawyers trying to represent their clients 
well in a period of unprecedented legislative and regulatory turmoil. No 
effort can be more important to the success of the legal profession and the 
well-being of the society it serves. 

Toward those ends, I welcome you to the Taxation Section for the 
1988-89 year. I urge you, wherever you practice in our State, to partici
pate in the many Section activities available to you. I also ask that you 
let me know of needs not being met by this Section. Finally, I wish you, 
behalf of the Taxation Section Council, a bright and prosperous 1989. 

on 

Best regards, 
Taxation Section Council 

By: Stephen I. Jurmu 
Chairperson 5 
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Report of the 
Corporation Committee 
November 22, 1988 
Robert R. Stead, Chairperson 
800 Calder Plaza Building 
Grand Rapids, Ml49503 
(616) 459-8311 

1. Chairperson's Message. 
Having just assumed the reins of 
the Corporation Committee, I would 
like to take this opportunity to 
thank my predecessor, Jeff Levine, 
for his dedication and success in 
building a strong Corporation 
Committee of the Taxation Section. 
Jeffhas done a magnificent job of 
putting together programs ofboth 
practical and intellectual interest to 
the members of the Committee, and 
we look forward to his continued 
involvement. We also wish Jeff the 
best ofluck on his recent elevation 
to the Taxation Section Council. 

It is my hope to continue and 
build upon the strong core of practi
tioners now active in the Corpora
tion Committee. I believe that 
within the Corporation Committee 
we have talent equivalent to or 
better than similar groups in any 
jurisdiction and hope that the Cor
poration Committee can continue to 
serve as a forum for the exchange of 
ideas between practitioners. In 
addition, I encourage members of 
the Corporation Committee to 
become more active in writing for 
professional journals and other pub
lications. I look forward to working 
with those already involved in the 
Corporation Committee as well as 
any others who might be interested. 

2. Recent Activities. 
The most recent meeting of the 
Corporation Committee was held in 
conjunction with the 53rd Annual 
State Bar meeting in Detroit. The 
Taxation Section sponsored a panel 
discussion entitled "Tax Reform 
1988-1989" which proved illuminat-
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ing to the attendees. 
Following the panel discussion, 

the Corporation Committee con
vened to hear a discussion led by 
Ben Steinhower regarding net 
operating losses and the purchase 
price allocation rules in asset acqui
sitions contained in Section 1060 of 
the Code. Jeff Levine also led a dis
cussion regarding corporate tax 
planning opportunities and pitfalls 
to be considered before 1989. 

3. Future Schedule. 
The Corporation Committee will be 
holding its next meeting on Thurs
day,February 16, 1989,atthe 
downtown Detroit offices of Miller, 
Canfield, Paddock and Stone. At 
that meeting, Michael Indenbaum 
will provide us with an overview of 
the corporate tax changes made by 
the Technical and Miscellaneous 
Revenue Act of 1988. Mike is well 
qualified to speak on this subject, as 
he is presently teaching the corpo
rate tax class in the Master of Laws 
in Taxation program at Wayne 
State University. 

In addition, Mike and I will lead 
a discussion regarding selected 
topics in the acquisition area, such 
as tax aspects of leveraged buyouts 
and poison pill defensive measures. 

4. Important Developments. 
In early November, President Re
agan signed into law the Technical 
and Miscellaneous Revenue Act of 
1988 ("TAMRA"). TAMRA contains 
not only technical corrections to the 
1986 and 1987 Tax Reform Acts, but 
also makes certain substantive 
changes to the Internal Revenue 
Code. The changes made by this 
piece of legislation will be the sub
ject of our February meeting. 

The Treasury Department also 
recently announced that its study of 
Subchapter C of the Code should be 
released some time early next year. 
Mter it is released, we will devote a 
session to its contents. 
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5. Other Business. 
If any of you have suggestions for 
topics to be discussed at future 
Corporation Committee meetings, 
please call or drop me a line. By 
receiving your input, I hope to make 
the Corporation Committee more 
responsive to the needs of its mem
bers. 

I look forward to seeing every
one on February 16 and to your 
continued active participation in 
the Corporation Committee. 

Report of the Employee 
Benefits Committee 
November 18, 1988 
Robert B. Stevenson, Chairperson 
201 South Main, Suite 700 
Ann Arbor, Ml 48104 
(313) 747-7050 

1. Chairperson's Message. 
Our Committee meeting held on 
September 29 in Coho Hall in 
conjunction with the State Bar 
Annual Meeting drew many favor
able comments. The many practi
tioners in attendance received a 
helpful presentation from Bob 
Schemenauer, Janna Skufca, and 
Dennis Micelli, all of the Cincinnati 
Central Region EP/EO staff. Of 
particular interest were Mr. 
Schemenauer's comments on certain 
new audit activities, Ms. Skufca's 
comments on mass-submitter oppor
tunities, and Mr. Micelli's comments 
on the then-new proposed and final 
401(k) regulations. We certainly 
appreciate the cooperation and 
assistance which we have received 
over the years from Mr. Schemen
auer and his staff. 

2. Future Schedule. 
Our next meeting will be held on .. 
January 17 at the Novi Hilton. Bill 
Lieber will again address our group. 

For many years, Bill (who is one of 
the authors of ERISA) has been 
with the Joint Committee on Taxa
tion. Recently, he has become 
pension tax consultant to the EP/ 
EO Division in the national office of 
the IRS. Thus, Bill may provide a 
unique dual insight into current 
developments in both the legislative 
and regulatory processes. In an 
effort to minimize the disturbance 
of your work day, the meeting will 
begin at 2:00 p.m., with a cash bar 
and hors d'oeuvres available after
wards. A separate written an
nouncement will be sent to Commit
tee members in the near future. If 
you are not a Committee member, 
please feel free to contact my office 
to have your name added to the 
mailing list. 

3. Important Developments. 
At our September meeting at Coho 
Hall, Dennis Micelli offered to send 
your Chairperson updated IRS 
employee plan compliance check
lists. I received those during the 
first week ofNovember and will 
offer them to Committee members 
along with notice of our January 
meeting. The checklists are more 
than 200 pages in length, some legal 
sized and some letter sized. Accord
ingly, we are requesting advance 
payment of $35 to defray copying 
and mailing expenses. Checks 
should be made payable to "Law 
Offices of Robert B. Stevenson." 

The State Bar, in the person of 
Douglas L. Sweet, has under consid
eration whether the unauthorized 
practice of law is presented where 
~on-lawyers (brokerage companies, 
msurance companies and banks) 
distribute retirement plan docu
ments. Your chairperson is not 
aware of whether these practices 
constitute the unauthorized practice 
oflaw, but in the course of his 
practice has seen many instances in 
which clients have been severally 
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damaged by lack of legal counsel 
where a form document is used in 
these situations. Your comments on 
this important issue would be appre
ciated. You may send them to 
Douglas Sweet at the State Bar of 
Michigan (306 Townsend Street, 
Lansing, Michigan 48933-2083). 
Please copy me on your letter also. 

The Technical and Miscellaneous 
Revenue Act of 1988 ("TAMRA") has 
now been enacted by Congress and 
signed by the President. This has, of 
course, led to many great and small 
changes in the law of pensions and 
welfare benefits. One of the changes 
is to increase the asset reversion tax 
from 10% to 15%. This increase 
applies to reversions received after 
October 20, 1988, but with excep
tions for plan terminations where (a) 
notice of intent to terminate was 
provided to participants (in an 
ERISA Title IV plan) before Octo
ber 21, 1988; (b) with respect to 
plans subject to Title I of ERISA, 
where a notice of intent to reduce 
future accruals was provided under 
ERISA Section 204(h) before Octo
ber 21, 1988, (c) with respect to non
Title IV and non-Title I plans, where 
the employer took binding action 
before October 21, 1988, or (d) 
where a plan termination was or
dered by a court before October 21, 
1988 and where notice of the order 
was provided to participants before 
that date. (TAMRA Section 6069; 
Code Section 4980.) 

In the middle of September, 
when the legislative proposal called 
for a 60% excise tax, it came to your 
chairperson's attention that al
though all legislative proposals to 
that time would have imposed a tax 
only on Title IV plans, non-Title IV 
plans would have been included in 
the draft legislation as of September, 
with an effective date of July 26. 
.li!.8B,. Mter consultation with past 
and present Tax Council members, a 
letter was sent to key legislative 
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personnel objecting to this retroac
tivity without notice. No doubt the 
ultimate effective date would have 
been the date of enactment in any 
case, but perhaps we can fool our
selves into thinking that we played 
some part in the legislative process. 

Finally, at our Coho Hall meet
ing, the group informally decided to 
continue a format of three Commit
tee meetings per year, in addition to 
the popular Central Region meeting 
in which the IRS and practitioners 
are cooperating annually. Thus, in 
addition to our upcoming January 
meeting, we will be getting together 
some time in the spring. In the 
past, we have had very good spring 
meetings at which members have 
presented topics for discussion. 
Anyone interested in being a 
speaker should contact your chair
person before he becomes desperate 
and starts twisting arms. 

Happy holidays to all, and best 
wishes for survival of the end of the 
year. I will hope to see you in Novi 
in January. 

Report of the Estate 
and Trust Committee 
November 20, 1988 
Dennis M. Mitzel, Chairperson 
600 Woodbridge Place 
Detroit, Ml 48226 
(313) 567-1000 

1. Chairperson's Message. 
The President has now signed the 
Technical and Miscellaneous Reve
nue Act of 1988. The final version of 
the Act includes the changes which 
were discussed in the Third Quarter 
Report. 

As we prepare for the next tax 
filing season, one of the most posi
tive changes is the addition of the 
two-year exception from the esti
mated payment rules for most grant 
or trusts becoming irrevocable at 
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death. An interesting problem may Committee information or activities 
come up with the State of Michigan. may contact him at National Bank 
As you may recall, one year ago, a of Detroit, Trust Tax Department, 
last minute change to conform the P.O. Box 222, Detroit, MI 48232. 
Michigan law to the then new Telephone (313) 225-3966. 
Federal tax laws caused an unan-
ticipated requirement to file Michi- 2. Recent Activities. 
gan estimated payments. The Robert Ketchum, of the law firm of 
opposite problem may occur this Miller, Canfield, Paddock & Stone, 
year. Because the Federal law spoke to the Committee at the State 
changes are not nearly as dramatic Bar annual meeting on Thursday, 
as in the past, the Michigan Legisla- September 29, 1988. Bob gave an 
ture may be less inclined to pass a excellent presentation concerning 
tax act conforming to the new the excise tax on excess plan distri-

I 
Federal rules. This may put a trust butions and accumulations. In 
in a situation where no estimated addition to giving us an overview of 
payments are required for Federal the law, Bob cautioned us regarding 

j purposes but are nonetheless re- the proper use of reduce to zero 
quired for the State of Michigan. formula language when "estate" 

' 
The Michigan Department of Treas- excise taxes may be imposed. Bob 

I ury is looking into this problem now also reviewed the grandfathering 
and hopefully will administratively, provisions and gave some helpful 

' 
if not legislatively, waive the re- suggestions and computations to 

I 
quirement for these trusts. help determine whether our clients 

As expected, common trust should choose to make this grandfa-

I funds will now need to report their thering election. Remember that all 
taxable income on a calendar year. grandfather elections must be made 
Along with the fiscal year changes by the filing of the 1988 Income Tax 

' which have now been in place for Return. ! one year, this will put additional 
I pressure on tax preparers to get 3. Future Schedule. 
j timely information to beneficiaries. The next Estate & Trust Committee 
I Because of the doubling up of tax in Meeting is scheduled to be held on 
! 1988, a recipient will only need to Wednesday, December 14, 1988 at 

report one-fourth of the income for 3:00 p.m., at the Clarion Inn in 
the short period ending on Decem- Farmington Hills. The Clarion Inn, 
her 31. formerly the "Quality Inn," is lo-

Speaking of changes, Reginald cated at 31525 W. 12 Mile Road just 
Nizol, of the Tax Department of the off of the 12 Mile Road exit of I -696. 

j National Bank of Detroit, has Greg Dicenso of the firm of Miller, 

I 
become the new Chairperson of the Canfield, Paddock & Stone will 
Estates and Trust Committee. Reg discuss the new Revenue Act and its 

i was with the Internal Revenue impact on Estates and Trusts. 
Service Estate & Gift Tax Division 

l for nine years prior to joining the 4. Important Developments. 
i Tax Department at National Bank 

A recent case regarding trust Ian-

i of Detroit. guage necessary to qualify for a I want to thank all of the mem- QTIP marital deduction may bring 

I hers of the Committee for their par-
up the old adage "tough cases make ticipation over the last two years, bad law." An individual taxpayer and I look forward to the future 
saved money in an unusual situ-under Reg's leadership. Any one 
ation by way of a Tax Court decision 9 needing to reach Reg regarding 
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that may endanger the marital 
deduction for many estates based on 
existing language which is common 
in many documents. 

In the case of Howard Estate v. 
Commissioner, 91 TC 26 (1988), the 
taxpayer had made a QTIP election 
but was arguing before the Tax 
Court that the election was invalid. 
The IRS took the unusual role of 
defending the election, stating that 
the trust qualified for the marital 
deduction. The estate attempted to 
defeat its own election because of 
the subsequent death of the 
surviving spouse. Taxing the trust 
in the first estate would serve to 
equalize brackets and generate a 
tax on prior transfers in the second 
estate. 

The estate's argument hinged on 
the absence of a provision providing 
for the disposition of accumulated 
and undistributed income to the 
surviving spouse's estate, upon her 
death. This was deemed to be a 
violation of the requirement that all 
income be transferred to the spouse. 

This same issue was raised at 
the time of the initial passage ofthe 
Economic Recovery Tax Act in 1981 
when the QTIP provisions were 
enacted. Many documents have had 
protective language included since 
that time, despite the fact that the 
Internal Revenue Service, in the 
proposed regulations, took the 
position that the omission of this 
language would not cause the mari
tal trust to be disqualified. 

For the moment, all existing 
QTIP trusts should be reviewed to 
make sure there is a provision that 
any accrued and undistributed 
income existing at the date of death 
of the surviving spouse shall be dis
tributed to the surviving spouse's 
estate. Without this langl.lage, the 
IRS has been handed a powerful 
weapon against QTIP trusts that it 
didn't even want. 

Michigan Tax Lawyer-4th Quarter 1988 

Report of the 
Partnership Committee 
November 18, 1988 
David J. Ohlgren, Chairperson 
320 N. Main, Suite 300 
Ann Arbor, Ml48104 
(313) 769-2691 

1. Chairperson's Message. 
At the next several meetings, I will 
be looking for Committee members 
willing to undertake articles for the 
1990 Michigan Bar Journal Tax 
Issue. The articles would need to be 
prepared by the fall of 1989. The 
Taxation Section Council expects 
every Committee in the Section to 
contribute. 

2. Recent Activities. 
The Committee held its regular 
meeting on September 29, 1988 in 
conjunction with the Annual Meet
ing at the Detroit offices of Plunkett 
& Cooney. Nine members ofthe 
Committee plus two genuinely 
interested civilians heard a presen
tation by Richard Soble concerning 
the definition of an "activity" under 
the passive loss provisions. This was 
followed by an extended roundtable 
discussion. If you are wondering 
whether a partner should file a 
request for administrative adjust
ment during the pendency of a 
partnership audit, come to the next 
Committee meeting. 

3. Future Schedule. 
The Committee will schedule a 
regular meeting in January of 1989. 
No luncheon meeting will be held 
this quarter. 

4. Important Developments. 
The Internal Revenue Service has 
announced that the existing net 
worth requirements of Rev. Proc. 
72-13 "should not be extended to all 
entities" seeking to obtain an ad
vance ruling on partnership classifi-



1 

l 
l 
I 
l 
I 

1 

I 

Michigan Tax Lawyer-4th Quarter 1988 

cation. Similarly, no such substan
tive requirement should apply to all 
entities. The Service will not with~ 
draw its acquiescence in Larson v. 
Commissioner, 66 TC 159A (1976). 
Existing revenue procedures relat
ing to partnership classification will 
be revised and consolidated into a 
single revenue procedure, "which 
will provide guidelines (possibly 
including net worth) for issuing 
advance rulings." See Announce
ment 88-118, I.R.B. 1988-38, Sep
tember 2, 1988. 

Section 2004(f) of the Technical 
and Miscellaneous Revenue Act of 
1988 amends Internal Revenue 
Code Section 7704 relating to pub
licly traded partnerships. The 
changes are technical and miscella
neous. 

Report of Practice and 
Procedure Committee 
November 14, 1988 
Richard Daguanno, Chairperson 
25140 Lahser Road, Suite 252 
Southfield, Ml 48034 
(313) 352-9770 

1. Chairperson's Message. 
This report marks the end of my 
two years of serving as the Chair
person of the Practice and Proce
dure Committee. My successor is 
Bruce A. Newman. Bruce practices 
out of Flint, Michigan. Bruce has 
been very active in Committee 
activities, including authorship of 
the article "Tackling IRS Tax Penal
ties" which was published in the 
July, 1987 Michigan Bar Journal. 
The Committee is in good hands. 
Good luck to Bruce. 

I would like to take this opportu
nity to express by appreciation to all 
Committee members who have 
actively participated in Committee 
functions during my two year ten
ure. I encourage you to continue 

the same tradition for Bruce and to 
appeal to your associates to become 
involved in our Committee. 

2. Recent Activities. 
The most recent meeting of the. 
Committee was held on Thursday, 
September 29, 1988 in the offices of 
Miller, Canfield, Paddock & Stone in 
Detroit, Michigan. The meeting 
was held in conjunction with the 
State Bar Annual Meeting which 
took place at Coho Hall. Our guest 
speaker was Charles S. Stroad, 
District Counsel, Internal Revenue 
Service. He spoke of the functions 
and activities of District Counsel. 
Currently, there are 19 attorneys 
employed by his unit, seven of whom 
work out of the Grand Rapids, 
Michigan office. District Counsel 
attorneys are now handling Bank
ruptcy Tax Issues as Special Assis
tant U.S. attorneys. Their case load 
approximates 2,200 to 2,300 cases 
with approximately 100 criminal 
cases. Mr. Stroad outlined, for those 
who attended the meeting how cases 
are selected for trial by District 
Counsel; the respective roles of 
District Counsel and the Depart
ment of Justice in Section 6672 
cases; the current status of tax 
shelter cases; and District Counsel's 
role in settlement discussions. Mr. 
Stroad pointed out for the benefit of 
our members who practice in the 
United States Tax Court that con
tinuances of cases are not encour
aged. If you wish to have a case 
continued, the motion should be 
filed right after the case appears on 
the calendar. When you get within 
45 days of trial, the Tax Court is not 
likely to grant a continuance. Once 
again, our meeting proved valuable 
to the members who attended. Our 
thanks and appreciation to Mr. 
Stroad. 
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3. Future Schedule. 
The next scheduled meeting of the 
Practice and Procedure Committee 
will be arranged by the Chairper
son. Notices will be forthcoming. If 
you wish to attend the meeting or 
join our Committee, please contact 
Bruce A. Newman at telephone 
number (313) 230-8811. 

4. Important Developments. 
The Technical and Miscellaneous 
Revenue Act of1988 has passed into 
law. Committee members should 
take particular note of the sections 
of the Act known as the "Taxpayers 
Bill of Rights." Among other things, 
the Act establishes an ombudsman 
who may issue a taxpayer assis
tance order when it is determined 
that a taxpayer will suffer signifi
cant hardship as the result of the 
manner in which the Internal 
Revenue Laws are being adminis
tered. There are also penalty abate
ments in circumstances where 
additions to tax are imposed as the 
result of erroneous written advice 
furnished to the taxpayer by an IRS 
officer or employee acting in his or 
her official capacity; exemptions 
from levy have been broadened; the 
Tax Court may order tax refunds in 
certain cases; and, there are provi
sions for enabling taxpayers to 
recover reasonable administrative 
and litigation costs and to institute 
civil actions in Federal District 
Courts to recover damages incurred 
in connection with the collection of 
Federal Tax. 
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Report of the State and 
Local Tax Committee 
November 10, 1988 
Patrick R. Van Tiflin, Chairperson 
313 S. Washington Square 
Lansing, Ml48933 
(517) 372-8050 

1. Chairperson's Message. 
It has been a pleasure to serve the 
State Bar of Michigan and the 
Taxation Section as Chairman of 
the State and Local Tax Committee. 
I confidently pass the gavel to Alan 
M. Valade who will serve as Chair of 
this Committee for the next year. 
Alan's diligence and enthusiasm 
will serve our Committee well. 

2. Recent Activities. 
On November 10, 1988, the Com
mittee was given a closely guarded 
tour of the Lansing-based facilities 
of the Michigan Automated Collec
tion System (MACS). The tour 
guide was none other than David M. 
Rudd, Michigan's Deputy Revenue 
Commissioner in Charge of Compli
ance. Mr. Rudd explained MACS' 
procedures for compliance verifica
tion and was assisted by Mr. Joseph 
Tomczyk, Administrator of the 
Audit Division, and Mr. Lyle 
Mather, Administrator of the Collec
tion Division. Mr. Rudd explained 
the three divisions of MACS, con
sisting of the Contact, Investigation 
and Research functions and dis
cussed the scheduled priority of 
MACS' alternative collection ac
tions. Mr. Rudd emphasized that 
once MACS is referred an account 
for collection, it is the exclusive 
agency with which to deal in resolv
ing collection ofthe account and 
insuring proper crediting. 

Practitioners in attendance dis
cussed administrative problems 
they have experienced in dealing 
with the MACS' system, the princi
pal one being the requirement of a 
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power of attorney before communi
cation with MACS can be estab
lished. Mr. Rudd said that MACS' 
representatives can discuss any
thing about which taxpayer repre
sentatives have prior knowledge 
without the requirement of a power 
of attorney. However, he empha
sized that the power of attorney 
does open the lines of communica
tion to the full extent of the grant 
contained in the power, and he 
encouraged their use. 

3. Important Developments. 
A. Single business tax reform 
legislation continues to move 
through the Michigan Legis
lature. The current version 
allows Michigan single business 
taxpayers with gross receipts of 
less than $7,000,000 to elect to 
pay a four percent tax on profits 
rather than a single business tax 
on adjusted tax base. This legis
lation repeals the Small Busi
ness Credit for all companies 
without regard to whether any 
election in favor of the Profits 
Taxis made. 

B. The Michigan Department of 
Treasury Revenue Division con
tinues to spew out a multitude of 
revenue administrative bulle 
tins. Most of the bulletins deal 
with Michigan income tax issues 
and should be consulted by prac
titioners before advice is given to 
clients on Michigan tax matters. 

Reports 
from the 

Committees 

13 
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Hardship Withdrawals from 401 (k) Plans-
Hard and Fast Rules under the Final Regulations 
By: P. Mark Accettura 

The hardship withdrawal rules 
permit active employees, who can 
demonstrate ''hardship," to receive a 
distribution of their interest in their 
employer's 401(k) plan. Those who 
have spoken to groups of non-highly 
compensated employees know that 
the ability of such employees to 
receive a hardship withdrawal may 
be an important factor in their level 
of salary deferral. 

The issuance of the final 401(k) 
regulations on August 5, 1988 
necessitates a rethinking of one's 
philosophy on hardship distribu
tions. The final regulations add 
certainty to the definition of hard
ship. However, the final regulations 
also add significant burdens to 
employees who receive hardship 
distributions in reliance on the new 
safe harbor rules. 

The importance of hardship dis
tributions should not be underesti
mated. Absent plan termination, or 
in certain situations, sale of the 
employee's division or subsidiary, 
hardship is the only circumstance in 
which a distribution may be made 
from a 401(k) plan to an active 
employee prior to his or her attain
ment of age 59 1/2.1 Plan loans are 
another means of receiving 401(k) 
monies. Unfortunately, the ability 
to borrow from the plan may either 
may not be available or, if available, 
may be an unattractive alternative. 
As we all know, loans must be 
repaid. As a result of recent legisla
tion, such loans, other than home 
loans, must also be repaid at least 
quarterly with ratable payments of 
principal and interest within 5 
years of the date of the loan. 2 

The proposed regulations issued 
in 1981 permitted hardship distri
butions only if two tests were met: 

first, the participant had to have an 
immediate and heavy financial need, 
and second, other resources could 
not be reasonably available to meet 
the need. A major drawback of the 
proposed regulations was their lack 
of clarification as to important terms 
such as ''immediate and heavy 
financial need," "not reasonably 
available," and "other resources of 
the employee." Martin I. Slate, 
director of the IRS' Employee Plans, 
Technical and Actuarial Division, 
stated informally that "the number 
one criticism we received on the pro
posed regulations was that they 
were indeed sketchy and required 
plan administrators to put in a lot of 
guesswork. Historically, many plans 
had drawn very tight lines around 
withdrawals." Plan administrators 
no longer have to guess who or what 
falls within the standards for a 
hardship withdrawal. 

Basically, the concepts intro
duced in the proposed regulations 
serve as the foundation for the final 
regulations. The final regulations 
add clarity to the proposed regula
tions. They expand the general 
definition and add specificity to its 
key terms. Perhaps most impor
tantly, the final regulations contain 
several safe harbor definitions of 
"immediate and heavy financial 
need" and "distributions necessary 
to satisfy such needs." 

According to Martin I. Slate, safe 
harbors were intended to make life 
easier for plan administrators and to 
liberalize the circumstances under 
which hardship withdrawals could 
be made. Plans need not use the 
safe harbors, but can set up their 
own standards for financial need 
within certain guidelines. However, 
the standards must be set forth in 
the plan document and must be 
objective, according to Mr. Slate. 
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Let's look at the final regulations 
more closely. Note that the regula
tions naturally divide the discussion 
into two sections. The first section 
defines "immediate and heavy finan
cial need." The second section de
fines what constitutes a distribution 
"necessary to satisfy financial need." 
Each section is then divided into two 
subsections, the first being the 
general rule, while the second de
scribes the safe harbor rule. 

1. Immediate and Heavy 
Financial Need. 

· a. General Rule. 
The general rule is that the existence 
of immediate and heavy financial 
need is to be determined on the basis 
of all relevant facts and circum
stances. By itself, this general 
definition is no more elucidating 
than the proposed regulations which 
required that such determinations be 
made in accordance with "uniform 
and nondiscriminatory standards set 
forth in the plan." 

The final regulations give some 
rather obvious examples of what are 
and what are not matters of immedi
ate and heavy financial need. Fu
neral expenses are, while the pur
chase of a boat or television is not. 
The regulations go on to state that a 
financial need will not fail to 
qualify as immediate and heavy 
"merely because such need was 
reasonably foreseeable or voluntarily 
incurred by the employee." 

b. Safe Harbor. 
To add certainty, the regulations 

provide safe harbor definitions of 
immediate and heavy financial need. 
A distribution will be deemed to 
qualify as being made on account of 
immediate and heavy financial need 
if it is made on account of: (1) pay
ment of Section 213(d) medical 
expenses incurred by the employee, 
the employee's spouse, or any de
pendents of the employee; (2) pur
chase, excluding mortgage payments, 

of a principal residence for the em
ployee; (3) payment of tuition for 
the next semester or quarter of 
post-secondary education for the 
employee, his or her spouse, chil
dren, or dependents; or (4) the need 
to prevent the eviction of the em
ployee from, or foreclosure on the 
mortgage of, his or her principal 
residence. 

Although the final regulations 
go a long way toward removing the 
uncertainty as to what constitutes 
a hardship, further examples would 
provide additional reassurance to 
plan administrators and profession
als. More specific examples of 
hardship would have the likely 
effect of increasing plan hardship 
distributions. 

The regulations specifically 
state that the Commissioner is au
thorized to expand the safe harbors 
that are deemed to constitute 
immediate and heavy financial 
need of the employee. However, the 
Commissioner may exercise this 
authority only through revenue 
rulings, notices, and other docu
ments which apply to taxpayers 
generally. Evidently, the Service 
wishes to avoid the flood of ruling 
requests which a general grant of 
authority to expand the safe har
bors would invite. According to 
Martin I. Slate, the IRS has invited 
comments on additional safe har
bors and will "quickly and seri
ously" review all suggestions. 
However, with the Service's current 
backlog of regulations, it remains to 
be seen whether the Commissioner 
will make good on the promise to 
expand the list of safe harbors. 

2. Distributions Necessary To 
Satisfy Financial Need. 
a. General Rule. 
The second part of the two-part 

hardship test requires that the 
distribution be necessary to satisfy 
the immediate and heavy financial 
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need of the employee. The general 
rule states that a distribution will 
not be treated as "necessary" if it is 
in excess of the amount required to 
relieve the employee's financial 
need, or to the extent such need 
may be satisfied from other re
sources that are reasonably avail
able to the employee. Again, we are 
instructed to make these determina
tions on the basis of all relevant 
facts and circumstances. 

In making determinations of em
ployee need under the general rule, 
the employer may "reasonably" rely 
upon the employee's representation 
that the need cannot be relieved 
through one of following enumer
ated avenues: (1) insurance reim
bursement; (2) reasonable liquida
tion of the employee's assets (to the 
extent such liquidation would not 
itself cause an immediate and heavy 
financial need); (3) cessation of 
elective contributions or employee 
contributions under all plans of the 
employer; or (4) other permissible 
plan distributions or nontaxable 
plan loans under any of the em
ployer's plans, or by commercial 
loans made upon reasonable com
mercial terms. 

For purposes of interpreting the 
foregoing conditions, assets of the 
employee's spouse and minor chil
dren that are reasonably available 
to the employee are to be considered 
assets of the employee. The regula
tions deem a vacation home to be so 
available, while property held for 
the employee's child in an irrevo
cable trust or under the Uniform 
Gifts to Minors Act is not. 

Under the general rule with 
respect to distributions necessary to 
satisfy financial need, an employer 
may reasonably rely upon the repre
sentations ofthe employee regard
ing the employee's financial affairs. 
Although the employer must satisfy 
itself that the need satisfies the 
general hardship rules, an inde
pendent investigation of an em-
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ployee's financial affairs is not 
required. 

b. Safe Harbor. 
As with the ''immediate and 

heavy financial need" rules, t~e . 
"distribution necessary to satisfy 
financial need" rules provide a safe 
harbor. A distribution will be 
deemed to be necessary to satisfy 
the immediate and heavy financial 
need of an employee if all of the 
following requirements are met: 
(1) the distribution is not in excess 
of the amount of the immediate and 
heavy financial need of the em
ployee; (2) the employee has ob
tained all distributions, other than 
hardship distributions, and all 
nontaxable loans currently avail
able under all plans maintained by 
the employer; (3) the plan and all 
other plans maintained by the 
employer provide that the em
ployee's elective contributions and 
employee after-tax contributions 
will be suspended for at least 12 
months after receipt of the hardship 
distribution; and (4) the plan, and 
all other plans maintained by the 
employer, provide that the em
ployee may not make elective con
tributions for the employee's tax
able year immediately following the 
taxable year of the hardship distri
bution in excess of the applicable 
limit under Section 402(g) for such 
next taxable year less the amount of 
such employee's elective contribu
tions for the taxable year of the 
hardship distribution. 

Martin I. Slate informally has 
indicated that plans which do not 
have loan provisions will not be 
considered in determining whether 
all loans have been received under 
(2) above. Evidently, a shareholder 
employee in a closely-held business 
would not be required to cause his 
or her company's plan or plans to be 
amended to add a loan provision. 

The following example describes 
the operation of requirements (3) 
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and (4) above: During 1988, em
ployee A makes elective contribu
tions to his employer's 401(k) plan 
in the amount of $2,500. The em
ployer maintains no other plans. 
Employee A receives a hardship 
distribution from the plan on De
cember 1, 1988. Employee A is not 
permitted to make an elective 
contribution until December 2, 
1989. Further, if it is assumed that 
the applicable limit under Section 
402(g) for 1989 remains at $7,313, 
then for 1989, the elective contribu
tions of employee A will be limited 
to $4,813 ($7,313 less $2,500). 

Although it is difficult to under
stand the drafters' reasoning, the 
final regulations state that an 
employee suspended from making 
elective contributions for 12 months 
will be counted as an eligible em
ployee for purposes of meeting the 
actual deferral percentage test. 
This provision could result in the 
unwitting disqualification of the 
plan, and plan administrators 
should, therefore, be aware. 

The employer's burdens and 
risks are greatly reduced if the 
employee can meet the safe harbor 
test. Under the safe harbor test, the 
employee is deemed to lack other 
resources. Therefore, the em
player's intrusion into the em
ployee's financial affairs, and the 
time and cost associated therewith, 
can be minimized. 

Employers who cannot or do not 
avail themselves of the safe harbors 
must ride the rapids of the general 
hardship rules. Such employers 
must determine whether a hardship 
exists after reviewing all relevant 
facts and circumstances. Although 
they may "reasonably rely" on the 
representations of employee-appli
cants, their job is made more diffi
cult due to the fact that the final 
regulations do not define what is 
reasonable. The Service has, how
ever, informally indicated that 
plans which do not rely on the safe 

harbor rules may not accept a signed 
statement from an employee simply 
asserting that he or she has no other 
resources. Instead, the employer 
must obtain a statement from the 
employee which indicates, for ex
ample, that the employee has no 
more than "X'' thousand dollars in 
his or her bank, or must use some 
other objective standard. 

As under the 1981 proposed 
regulations, the final regulations 
require that the conditions for 
receiving a hardship distribution be 
written into the plan. In addition, 
the final regulations provide an 
exception to Section 411(d)(6) (which 
prohibits amendments that have the 
effect of decreasing accrued benefits 
or of reducing optional forms of 
benefits), for plans which are 
amended to grant hardship distribu
tions only under the safe harbor 
tests. 

Note that distributions in viola
tion of the regulations may result in 
plan disqualification. Therefore, 
employers will want to avoid being a 
party to hardship distributions 
which do not meet the hardship 
rules. 

3. Additional Restrictions on 
Hardship Distributions. 

There are additional restrictions on 
hardship distributions which are not 
contained in the final regulations, 
but which bear mention. Effective 
for taxable years beginning on or 
after January 1, 1987, most hard
ship distributions will be subject to 
the 10% additional tax on early 
distributions. 3 Unless made after an 
employee's attainment of age 59 1/2, 
hardship distributions will be sub
ject to the 10% early distribution 
tax, except to the extent they do not 
exceed the allowable deduction 
under Section 213 for medical 
expenses.4 

Effective for plan years begin
ning on or after January 1, 1989, 
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hardship withdrawals will be re
stricted to the portion of the em
ployee's account that is attributable 
to elective cash or deferred arrange
ment contributions. 5 Matching 
contributions or qualified nonelec
tive contributions taken into ac
count in satisfying the actual defer
ral percentage tests, and the income 
thereon, may not be distributed on 
account of hardship. Matching and 
other nonelective contributions 
made under the plan (and the 
income attributable thereto) that 
are not used to satisfy the actual 
deferral percentage test, qualify for 
hardship distribution. However, 
distribution of such amounts would 
be subject to the normal qualifica
tion rules relating to distributions. 
For example, employer matching 
contributions that are part of a 
profit sharing plan and that are not 
taken into account for purposes of 
the special nondiscrimination test 
applicable to elective deferrals may 
be withdrawn under traditional 
profit sharing hardship distribution 
rules, if the plan so provides. 6 

4. Effective Date. 
The final regulations under Section 
401(k) are generally effective for 
plan years beginning after 1979. 
Plans operated since 1979 under a 
reasonable interpretation of the 
rules set forth in Section 401(k) (as 
in effect during those years) may 
rely upon such rules to determine 
whether a cash or deferred arrange
ment was qualified during those 
years. Operation in accordance with 
the 1981 proposed regulations will 
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be deemed a reasonable interpreta-: 't ~ 
tion of Section 401(k). ·· · 

5. Conclusion. 
The final regulations have added a 
degree of certainty to the question 
of what constitutes a hardship 
under Section 401(k). The concepts 
of immediate and heavy financial 
need and distributions necessary to 
satisfy such need have been more 
clearly defined. More importantly, 
however, the final regulations 
provide a series of safe harbor rules 
upon which employers may rely. 

The time to amend 401(k) plans 
to comply with the Tax Reform Act 
of 1986 is upon us. No matter what 
an employer's plan may have pro
vided with respect to hardship, it 
may be advisable to amend the 
definition to provide that only safe 
harbor cases will qualify. Even 
plans which contain a more liberal 
definition of hardship will be per
mitted to adopt the more stringent 
safe harbor standards without 
violating the anti-cutback rules of 
Section 411(dX6). The Commis
sioner may expand the safe harbor 
rules. Although an expanded set of 
rules would be helpful, the Commis
sioner may be unable or unwilling 
to issue them in the near future. 

---------------------------FOOTNOTES---------------------------
1. IRC Section 401(k)(2)(B). 
2. IRC Section 72(p). Note the exception to the five year repayment requirement for principal residence loans. 
3. IRC Section 72(t). 
4. IRC Section 72(t)(2)(B). 
5. IRC Section 401 (k)(2)(B)(i)(VI); Prop. Reg. Section 1.401 (k)-1 (d)(1 )(iii)(A), published August 5, 1988, would 

permit income attributable to elective contributions made prior to plan years beginning after December 31, 
1988 to be distributed. Income attributable to elective contributions made in plan years beginning after 
December 31, 1988 would not be permitted to be withdrawn. 

6. Rev. Rul. 71-224. 
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Corporate Liquidations after the TRA of 1986 

By: Edward J. Castellani 

The Tax Reform Act of 1986 (TRA of 
1986) has significantly modified the 
corporate liquidation rules. Many of 
the tax planning opportunities that 
were available upon a corporate 
liquidation either have been elimi
nated or significantly altered. This 
article will summarize the new 
liquidation rules as modified by the 
TRAof1986. 

I. Methods and Tax Conse
quences of Liquidations 
prior to the TRA of 1986 

Before the passage of the Tax Re
form Act of 1986, taxpayers had a 
number of choices as to the manner 
in which a corporation could be 
liquidated. Each alternative had its 
o~n particular advantages and 
disadvantages depending on the 
taxpayer's circumstances. The 
various methods of liquidations and 
the tax consequences prior to the 
TRA of 1986 may be summarized as 
follows: 

A. Section 336 Liquidations. 
Prior to the Tax Reform Act of 1986 
a corporation which liquidated und~r 
Section 336 of the Internal Revenue 
C_ode of 1954 ("1954 Code") generally 
did not have to recognize gain on a 
!iquidating distribution except for 
~terns of recapture and possible 
mcome from the distribution of in
stallment obligations. The share
holders, in turn, reported income 
based on the difference between the 
fair market value of the assets 
received from the corporation and 
the basis in the shareholder's stock 
pursuant to Section 331 of the 1954 
Code. The shareholders received a 
basis in the distributed assets equal 
to fair market value of the assets at 
the date of distribution. 

B. Section 337 Liquidations. 
Section 337liquidations prior to · 
the TRA of 1986 permitted a corpo
ration that adopted a plan of liqui
dation and liquidated within 12 
months to sell all or substantially 
all of its assets and, except for 
recapture and possible income 
from the distribution of install
ment obligations, avoid the recog
nition of gain on the sale of the 
assets. Thereafter, the corporation 
could distribute the sales proceeds 
to shareholders, who would recog
nize gain to the extent that the 
proceeds exceeded the share
holder's basis in his or her stock. 
This section was commonly used 
when a closely-held corporation 
sold its assets and the sharehold
ers desired to distribute the pro
ceeds rather than retain them in 
the corporation. Section 337 
essentially codified the result in 
General Utilities & Operating 
Company v Helvering, 296 U.S. 200 
(1935). 

C. Section 333 Liquidations. 
Another type of liquidation that 
was available under the 1954 Code 
was a Section 333 liquidation 
which was commonly known ~s a 
one-month liquidation. Under this 
type of liquidation, the corporation 
generally did not recognize gain or 
loss except for recapture and in
come from distribution ofinstall
ment obligations. The sharehold
~rs generally recognized ordinary 
mcome on a liquidating distribu
tion to the extent of the corpora
tion's earnings and profits, and 
short or long-term capital gain to 
the extent that cash and market
able securities exceeded earnings 
~d profits at the date of liquida
tiOn. The shareholder received a 
basis in the assets distributed 
equal to the shareholder's stock 
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basis reduced by cash received and 
increased by gain recognized and 
liabilities assumed. 

D. Section 336 Liquidations. 
The Tax Equity and Fiscal Respon
sibility Act (TEFRA) introduced 
Section 338 as a successor to Section 
334(b)(2) liquidations. In a Section 
338 transaction, a corporation that 
purchased 80 percent or more of the 
voting stock of a corporation within 
12 months could file an election 
with the Internal Revenue Service 
to treat the acquisition as a pur
chase of assets rather than a pur
chase of stock. The effect of a Sec
tion 338 election was to fix the basis 
of the assets of the acquired corpo
ration at their fair market value. 
Although the purchased corporation 
did not have to be liquidated, it was 
treated as if it sold all ofits assets 
to a new corporation followed by a 
liquidation of the selling corpora
tion. Accordingly, the purchased 
corporation generally did not have 
to recognize gain or loss as a result 
of the election or the step-up in 
basis of the assets of the purchased 
corporation, except as otherwise 
required by Section 337 of the 1954 
Code. 

II. Post-Tax Reform Act 
Liquidations 
As can be seen from the preceding 
discussion, under prior law, taxpay
ers had a wide array of liquidation 
options available to them, most of 
which had favorable tax conse
quences. The Tax Reform Act of 
1986, however, dramatically altered 
the tax consequences of liquidations. 
Listed below are the consequences 
ofliquidation after the TRA of 1986: 

A. Section 336 Liquidations. 
Under the new liquidation rules 
contained in Section 336 of the 
Internal Revenue Code of 1986, as 
amended ("1986 Code"), the liqui-
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dating corporation must recognize 1 

income based on the difference ' 
between the fair market value of its 
assets over its acjusted basis in the 
assets. Therefore, any gain on the 
appreciation of the assets will no 
longer escape tax at the corporate 
level. The tax treatment of the 
shareholder is unchanged. The 
shareholder is still taxed on the dif
ference between the fair market 
value of the assets received and the 
basis in the shareholder's stock. 
Therefore, certain appreciation of 
assets will be taxed at the corporate 
level and again at the shareholder 
level. 

In addition, under Section 
311(b) of the 1986 Code, a corpora
tion must now recognize gain on a 
distribution of appreciated property 
in a nonliquidating situation. The 
corporation's gain will be the excess 
of the fair market value of the 
assets distributed over its basis in 
the assets distributed. This, too, 
will result in certain appreciation of 
assets being subject to tax at the 
corporate level and the shareholder 
level. 

B. Section 337 Liquidations. 
1954 Code Section 337 liquidations 
were repealed by the TRA of 1986. 
Under the new rules, gain or loss 
must be recognized to the corpora
tion on the sale of its assets or on a 
distribution of property in liquida
tion. Thus, the sales proceeds do 
not escape tax at the corporate 
level. As a result of these new 
rules, sales proceeds from the sale 
of corporate assets will be taxed 
twice: once at the corporate level 
and again at the shareholder level 
upon distribution to the share
holder. This will result in an in
creased tax liability to the corpora
tion and, consequently, a reduction 
in liquidation distributions to the 
shareholder. 
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C. Section 333 Liquidations. 
The Tax Reform Act of 1986 repeals 
Section 333 of the 1954 Code. No 
counterpart to former Section 333 
exists in the 1986 Code. 

D. Section 338 Elections. 
Under the new rules, gain or loss 
will be recognized by the purchased 
corporation on its deemed sale of 
assets. Consequently, the corpora
tion is taxed as if it had sold its 
assets at their fair market value 
and recognizes gain to the extent 
that the fair market value of the 
assets exceeds their basis in the 
hands of the corporation. . 

This new rule is generally effec
tive for transactions in which the 
acquisition date is after December 
31, 1986. An exception exists for 
stock purchases on or after August 
1, 1986, under a written binding 
contract prior to August 1, 1986, if 
the acquisition of the target was 
prior to January 1, 1988. Addi
tional exceptions exist for specific 
entities. 

Additional amendments to 1986 
Code Section 338(h)(10) allow a 
corporate seller of stock of its sub
sidiary corporation to elect to recog
nize gain or loss as though the cor
poration had sold the assets of the 
subsidiary corporation. If this 
election is made, the selling corpora
tion recognizes gain as if the assets 
were sold and does not recognize 
any gain or loss on the sale of the 
stock of its subsidiary. This rule is 
effective for Section 338 transac
tions in which the acquisition date 
is after December 31, 1986. 

E. Election of S Corporation 
Status. It may have occurred to 
certain practitioners that in order to 
circumvent the new rules regarding 
Section 337liquidations, a corpora
tion could make an S election, sell 
its assets, distribute the sales 
proceeds to the shareholders and 
thereby eliminate taxable income at 
the corporate level. This theoreti-

cally would have eliminated tax at 
the corporate level and achieved a 
result similar to the old Section 337 
liquidation. 

In order to prevent corporations 
from electing S corporation status in 
order to avoid the new Section 337 
rules, the Internal Revenue Service 
has amended the S corporation 
rules. The new rules provide that 
an existing corporation which files 
an Selection and sells its assets 
within ten years of the Selection 
will pay tax at the corporate level on 
the ''built-in gain" on the assets. 
Built-in gain is generally equal to 
the excess of an asset's fair market 
value over its basis as of the effec
tive date of the election. This new 
rule does not apply to the sale of 
assets of corporations that were S 
corporations from the first date of 
their existence or corporations 
which elected S corporation status 
prior to January 1, 1987. 

F. Effective Dates. The rules 
described above for Section 336, 
Section 337, and Section 333 and 
the new S election rule are gener
ally effective for any distributions in 
complete liquidation, and any sale 
or exchange made by a corporation 
after July 31, 1986, unless the 
corporation was completely liqui
dated prior to January 1, 1987. 
Relief is provided for small, closely
held companies ("Qualified Corpora
tions") for liquidating sales of distri
butions in liquidation occurring 
prior to January 1, 1989, if the 
liquidation is completed by January 
1, 1989. A Qualified Corporation is 
generally one with ten or fewer 
shareholders, the value of which is 
less than $5 million. Limited relief 
is provided for corporations with 
values greater than $5 million but 
less than $10 million. 
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The Taxpayers Bill of Rights 

By: Robert E. Forrest 

I. Introduction 
In the waning pre-election days of 
October, 1988, Congress enacted the 
Technical and Miscellaneous Reve
nue Act of 1988 ("TAMRA"), which 
was signed into law by President 
Reagan on November 10, 1988.1 

Part of the amendments to the 1986 
Tax Reform Act2 contained in 
TAMRA are the so-called "Taxpayer 
Bill of Rights." This much bally
hooed reform had incubated for 
several years in the Congress before 
its sponsors, including Senator 
Lloyd Bentsen, pushed it to election 
year enactment. Many of the provi
sions effect only cosmetic changes to 
existing practice and procedures of 
the Internal Revenue Service. 
Others, however, effect significant 
procedural and substantive changes 
which may alter the relationships 
between taxpayers, their represen
tatives, and the Internal Revenue 
Service. 

II. Taxpayer Interviews 
Since the early 1980's, the Internal 
Revenue Service has become more 
insistent that its agents personally 
interview taxpayers during the 
course of audit or collection proceed
ings. 3 The Service recognized the 
potential for obtaining critical 
information from uncounseled 
taxpayers. Accounting and tax 
professionals objected to what was 
perceived to be an attempt by IRS 
agents to bypass their representa
tion of taxpayers. The representa
tion of taxpayers is regulated by the 
IRS in Treasury Circular 230 and is 
limited to licensed attorneys, certi
fied public accountants, and en
rolled agents. Moreover, a power of 
attorney must be submitted by a 
professional and signed by the 
taxpayer to comply with the limita-

tions on the disclosure of tax return 
information found in 26 USC 6103.4 

Operation under a power of attor
ney carries the ability, and the 
danger, of making binding admis
sions on behalf of a taxpayer. A 
representative also is permitted to 
make agreements with the Service 
covering extensions of statutes of 
limitation and the like. Under 
TAMRA, an officer or employee of 
the IRS may not require the tax
payer to accompany an authorized 
representative to an interview with 
an IRS officer, unless an adminis
trative summons was issued to the 
taxpayer. 5 With the consent of an 
IRS supervisor, however, the IRS 
may notify the taxpayer directly 
that it believes the representative is 
responsible for unreasonable delay 
or hindrance of an IRS examination 
or investigation of the taxpayer. The 
ability to limit taxpayer-agent 
contact may potentially strengthen 
the position of a taxpayer in an 
audit. 

The Service is now required to 
allow a taxpayer, upon advance 
request, to make an, audio recording 
of any in-person interview concern
ing the determination and collection 
of any tax at the taxpayer's own 
expense, and with his or her own 
equipment. Alternatively, the IRS 
may record the interview and pro
vide the taxpayer with a transcript 
or a copy of the recording upon re
imbursement for the costs involved. 6 

As a matter of interpersonal rela
tions with an examining agent, 
practitioners find the practice of 
recording meetings counterproduc
tive. This provision will be of utility 
only in the exceptional case. 

TAMRA requires that prior to or 
at the initial interview of a tax
payer, the IRS must provide the 
taxpayer with an explanation of the 
audit process or the collection 
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process that is the subject of the 
interview and describe the tax
payer's rights.7 Moreover, TAMRA 
provides taxpayers with a quasi
Miranda right in the civil context. 
If a taxpayer states at any time 
during an interview that he wishes 
to consult with an attorney, or other 
person qualified to practice before 
the IRS prior to continuing the 
interview, then the IRS representa
tive must suspend the interview. 8 

There is no concept of waiver. 
Suspension of the interview must 
occur even if the taxpayer has 
answered one or more questions 
before requesting the assistance of a 
tax professional. 

These provisions do not apply to 
criminal investigations, nor to inter
views initiated by administrative 
summonses where a wise taxpayer 
should already be represented. 9 It 
has been the practice of Special 
Agents of the IRS since 1972 to 
provide modified-Miranda (also 
known as ''News Release") warnings 
at the initial interview of a taxpayer 
who is the subject of a criminal tax 
investigation. Those first inter
views are, in many instances, a 

· fruitful source of admissions and 
leads that subsequently are used 
against the talkative, unrepre
sented taxpayer. 

T AMRA provides taxpayers and 
their representatives an important 
tactical tool to keep auditors in an 
accountant's or attorney's office. 
The IRS has long recognized the 
value of conducting an examination 
at a taxpayer's place of business. 
Information developed through ob
servation and casual conversation 
has led to significant adjustments. 
TAMRA now provides that the IRS 
is to issue regulations setting forth 
standards for determining whether 
the selection for a time and place for 
interviewing a taxpayer is reason
able.10 It is the sense of the Congres
sional conferees that it generally 
would be unreasonable for the IRS 

to audit a taxpayer at his or her 
place of business if the business 
were so small that doing so essen
tially requires the taxpayer to close 
the business. The IRS is not, how
ever, to be precluded from going to a 
taxpayer's place of business to 
establish facts that can only be 
established by actual visits. The 
restrictions upon the Service may be 
quite narrow. The limitations upon 
IRS audits at taxpayer workplaces 
may develop into a significant 
advantage for many taxpayers in 
curtailing the scope of examinations. 
Alternatively, the Internal Revenue 
Service may use the directive to 
issue regulations as an opportunity 
or restrict larger taxpayers' abilities 
to keep auditors from on-site obser
vation. 

III. Taxpayer Assistance Orders 
Beginning January 1, 1989, a tax
payer or his or her representative 
may petition the Office of Ombuds
man for a taxpayer assistance order. 
If the ombudsman determines that 
the taxpayer is suffering or is about 
to suffer a significant hardship as a 
result of the manner in which the 
Internal Revenue laws are being ad
ministered, the ombudsman may 
issue an order requiring the IRS to 
cease or refrain from taking any 
action with respect to the taxpayer 
regarding collections, bankruptcies, 
receiverships, or any other provision 
of law described by the ombudsman 
in the order.11 The ombudsman also 
may act on his own in the absence of 
an application by a taxpayer. The 
taxpayer assistance order may be 
modified or rescinded only by the 
ombudsman or specified high offi
cials within the Internal Revenue 
Service. 

Current law prevents a taxpayer 
from invoking the assistance of the 
courts to enjoin the assessment and 
collection of any tax. 12 Substantial 
percentages of all bankruptcy filings 
are precipitated by IRS tax collec-
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tion actions with taxpayers seeking 
the relief provided by the automatic 
stay in the bankruptcy court. The 
ombudsman provisions provide 
great promise for non-judicial reme
dies in tax collection matters. It is 
difficult, however, to believe that 
the Internal Revenue Service will 
permit the Office of Ombudsman to 
develop into an effective internal 
tool to curtail Service activities 
when tax collection priorities and 
the budget deficit remain such 
pressing problems.13 

IV. Deficiency Notices 
For the first time in the Tax Reform 
Act of 1986, the Internal Revenue 
Service was empowered to abate 
statutory interest in certain limited 
circumstances.14 The concern about 
the impact ofinterest upon a tax
payer is amplified in T AMRA. 
Presently, statutory notices of 
deficiency and earlier audit corre
spondence set forth only proposed 
additions to tax and penalties while 
soliciting a taxpayer's agreement in 
the immediate assessment of those 
taxes and penalties. These items 
carry with them significant addi
tional liabilities attributable to the 
daily compounding of interest. Tax 
due notices or deficiency notices 
mailed to taxpayers on or after 
January 1, 1990 must describe the 
basis for, and identify the amounts 
of, all interest as well as the under
lying tax and additions to tax for 
penalties.15 Taxpayers may become 
much more hesitant to agree to 
proposed deficiencies when con
fronted with the entire financial 
consequence of the Service's adjust
ments. 

V. Collection Practices 
Previous Internal Revenue Service 
practice made it discretionary 
whether or not the Internal Reve
nue Service would agree to the 
installment payment of a tax liabil-
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ity. As a matter of practice and 
absent other circumstances, the 
Internal Revenue Service was 
willing to enter into an installment 
payment agreement in most situ
ations involving individual taxpay
ers. This was subject to periodic 
review and the usual extension of 
the six year statute of limitations on 
collections, as the taxpayer's consid
eration for such an agreement. 16 

TAMRA now provides the statutory 
authority for the Internal Revenue 
Service to enter into a written 
installment agreement for the 
payment of tax liabilities, express
ing the sense of Congress that such 
agreements are the preferred 
method for collection of delinquent 
taxes.17 

The discretion of the the IRS to 
accept or reject a proposed install
ment agreement, as well as to 
terminate an ongoing installment 
agreement, is retained. An install
ment payment agreement may be 
terminated if a taxpayer provides 
inaccurate or incomplete informa
tion in persuading the IRS to enter 
into the agreement, or in the case in 
which tax collection is jeopardized. 
In the event of a significant change 
in the financial condition of a tax
payer, the IRS may modify or termi
nate the agreement by providing 30 
days notice to the taxpayer. The 
existing practice of terminating an 
installment agreement for failure to 
pay an installment or other tax 
liability when due, or provide re
quested information, has been 
retained. 

Existing law provides a 10 day 
period between the provision of 
written notice to a taxpayer de
manding payment of tax and IRS 
enforced collection activity. For 
levies issued on or after July 1, 
1989, however, TAMRA amends 
existing law by extending the period 
ofnotice from 10 days to 30 days. 18 

Where collection of the tax is jeop
ardized, existing jeopardy enforce-
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ment procedures remain effective 
and the Internal Revenue Service 
may collect the tax by levy without 
providing notice. 

Where a levy is made upon a 
bank account of a taxpayer, the 
period of time before the bank is 
required to release the funds to the 
IRS is extended to 21 days. 19 More
over, TAMRA provides that a tax
payer's principal residence, an 
appealing target where joint liabili
ties arising froin joint returns are 
outstanding, is exempt from levy 
unless a district director or assis
tant district director personally 
approves the seizure. 20 

T AMRA retains one of the most 
coercive collection provisions appli
cable to most wage earners, the 
ability of the IRS to execute a 
continuing wage garnishment upon 
a taxpayer's employer.21 Coupled 
with the very low $1,500.00 exemp
tion for household effects, the 
$1,000.00 exemption for books and 
tools for use in a business or profes
sion, and the minimum exemption 
of $75.00 per week plus $25.00 per 
week per dependent, the continuing 
levy has been a major tool in per
suading taxpayers to enter into 
installment agreements for the 
payment of tax obligations, or 
alternatively, pursue reorganization 
under the bankruptcy laws. While 
the continuing levy has been re
tained, TAMRA increases slightly 
the adjustment for exempt property 
based upon inflation and increases 
the exemption of wages from levy to 
an amount equal to the sum of the 
taxpayer's standard deduction in 
the aggregate amount of his deduc
tions for personal exemptions di
vided by 52.22 

The mechanics of IRS levies 
emerge from T AMRA with only 
minor modifications. Beginning 
July 1, 1989, the IRS must release a 
levy on property if: (1) the liability 
for which the levy was made is 

satisfied or becomes unenforceable 
through lapse of time; (2) release of 
the levy will facilitate collection of 
the tax liability; (3) the taxpayer has 
entered into an installment agree
ment; (4) a determination has been 
made that the levy is causing an 
economic hardship due to the finan
cial condition of the taxpayer; or (5) 
the fair market value of the property 
exceeds the tax liability and release 
of the levy on the property could be 
made without hindering the collec
tion ofthe liability.23 

Jeopardy and termination assess
ments are among the Service's most 
coercive sanctions. As a matter of 
practice, their use is generally lim
ited to situations involving large 
amounts of suspected illicit cash and 
actions of non-citizens. Existing law 
provides for an expedited adminis
trative review and judicial review in 
the United States District Court of 
jeopardy and termination assess
ments.24 TAMRA expands the time 
period in which a taxpayer who is 
the subject of a jeopardy assessment 
may bring a civil action for a deter
mination of the reasonableness of a 
jeopardy assessment or levy in a 
court that has jurisdiction over the 
matter. In addition, TAMRA ex
pands the jurisdiction of the Tax 
Court, giving it concurrent jurisdic
tion to review jeopardy assessments 
where the Tax Court has a pending 
petition for the redetermination of 
the deficiency that. is the subject of 
one or more of the taxes and tax 
periods that are the subject of the 
jeopardy assessment and levy. 25 

TAMRA contains a new provision 
providing for the administrative 
appeal to obtain review of the filing 
of a notice of tax lien in the public 
record, and an opportunity to peti
tion for the release of that lien. 26 
Under current IRS practice, the 
Appeals Division has no role in the 
collection of tax liabilities previously 
assessed. If it is determined that the 
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filing of the notice of a tax lien was 
erroneous, the Internal Revenue 
Service must issue a certificate of 
release of the lien expeditiously, 
which certificate must include a 
statement that the lien filing was 
erroneous. The procedure to be 
established is to be limited to the 
correction of the erroneous filing of a 
notice oflien and not to permit a 
second challenge to the underlying 
deficiency that led to the imposition 
of the tax lien. Innovative taxpayers 
and their representatives may find 
this provision a tool which may 
stymie the collection process or use
ful where it is urged that the public 
filing of the lien may create a 
greater danger that the taxes will 
become uncollectible. 

VI. Fees and Costs 
Existing Code Section 7 430 provides 
for the award of fees and costs to 
prevailing taxpayers. The difficulty 
of the successful taxpayer in obtain
ing reimbursement of fees and costs 
has been compounded by pre
TAMRA law which did not permit 
reimbursement of expenses and fees 
incurred before litigation. Much of 
the expense in tax cases is actually 
incurred in administrative proceed
ings, where most tax cases are 
resolved. TAMRA further amends 
Section 7 430 to provide that any 
person who substantially prevails in 
an administrative or court proceed
ing in connection with the determi
nation, collection or refund of any 
tax, interest, or penalty, may be 
awarded a judgment for reasonable 
administrative costs and reasonable 
litigation costs incurred in connec
tion with that proceeding.27 Reason
able administrative costs that are 
recoverable within an administra
tive proceeding include any adminis
trative fees or similar charges im
posed by the IRS and the reasonable 
expenses incurred with respect to 
compensating expert witnesses, 
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financing necessary studies and ; 1 ) 

reports, and paying attorneys fees 
based upon prevailing market rates, 
not to exceed $75.00 per hour, un-
less the court determines that an 
increase in the cost of living or a 
special factor justifies a higher rate. 

In order to qualify for reim
bursement of costs and fees, a party 
must be a prevailing party in the 
action. The party must establish 
that the position of the United 
States in the administrative or 
court proceeding was not substan
tially justified and must substan
tially prevail with respect to the 
amount in controversy and the most 
significant issue or set of issues 
presented.28 In determining 
whether the position of the United 
States was substantially justified, 
the position of the United States 
will be determined as of the earlier 
of the date of the receipt by the 
taxpayer of the notice of the deci
sion of the Internal Revenue Service 
Office of Appeals, or the date of the 
notice of deficiency. If neither date 
is applicable, the position of the 
United States will be the position 
taken in the litigation. This permits 
the Internal Revenue Service to 
correct its position administratively. 

A judgment for reasonable 
litigation costs will not be awarded 
in any court proceeding unless the 
court determines that the prevailing 
party has exhausted the adminis
trative remedies available to that 
party within the IRS. Moreover, 
recovery of costs is not permitted in 
declaratory judgment proceedings 
and in proceedings that are unrea
sonably protracted by the prevailing 
party.29 

In a case where the final deter
mination with respect to the tax, 
interest, or penalty is made at the 
administrative level, the determina
tion as to who is the prevailing 
party will be made by the Internal 
Revenue Service. This provision 
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foreshadows increased negotiations 
between taxpayers and the IRS at 
the administrative level, with the 
award of attorneys fees becoming an 
additional key issue to be resolved. 

Permitting the Internal Revenue 
Service to determine the reasonable
ness of the attorney fees of its adver
sary is a bit like permitting the fox 
to count the chickens in the hen 
house. Recognizing this problem, a 
decision of the ms granting or 
denying in whole or in part an 
award of reasonable administrative 
costs will be subject to appeal to the 
Tax Court under rules similar to the 
rules governing disputes in small 
Tax Court cases without regard to 
the amount in dispute. 80 Those 
provisions provide for the final non
appealable determination by the 
Tax Court of such cases. 81 

VII. New Causes of Action and 
Penalties 

T AMRA provides a new civil cause 
of action if any officer or employee of 
the IRS knowingly or by reason of 
negligence fails to release a tax lien 
on the property of a taxpayer.82 The 
amount of damages will be equal to 
the sum of the actual and direct 
economic loss sustained by the 
taxpayer that he or she otherwise 
would not have sustained and the 
costs of the action. A judgment for 
damages resulting from the IRS' 
failure to release a lien will not be 
awarded unless the court deter
mines that the taxpayer has ex
hausted the administrative reme
dies available within the IRS and 
any award of damages will be re
duced by the amount of damages 
that could have been reasonably 
mitigated by the taxpayer. A two 
year statute of limitations is appli
cable . 

If any employee of the IRS reck
lessly or intentionally disregards 
any statutory or regulatory provi
sion in connection with the collec-

tion of federal tax with respect to a 
taxpayer, a taxpayer may bring a 
civil action for damages against the 
United States in a federal district 
court. 88 A taxpayer may recover 
damages equal to the lesser of 
$100,000 or the sum of the costs of 
the action and the actual direct 
economic damages sustained by the 
taxpayer as the proximate result of 
the reckless and intentional actions 
of the IRS officer or employee in 
connection with the collection of the 
federal tax. The cause of action is 
subject to a two year statute of 
limitations and a requirement of 
mitigation of damages by the tax
payer. In addition, the frivolous 
appeal penalty, expanded and 
increased in 1986, is further ex
panded to provide that a court may 
award damages to the United States 
not in excess of $10,000 when it 
appears that a taxpayer's action 
against the IRS for unauthorized 
collection activities is a frivolous or 
groundless proceeding. 84 

A new $250 civil penalty may be 
imposed upon any tax return 
preparer who discloses information 
furnished for or in connection with 
the preparation of a tax return, or 
who uses information furnished for 
any purpose other than in preparing 
or assisting in preparing the return. 
The penalty will not apply to disclo
sures of information made pursuant 
to statutory provisions or pursuant 
to an order of the ~ourt, or for the 
use in preparation of state and local 
tax returns and declarations of 
estimated tax.85 Existing Section 
7216, which provides misdemeanor 
penalties for improper disclosures or 
use ofinformation by preparers of 
returns, has been relaxed to apply 
only when the return preparer 
knowingly or recklessly discloses or 
uses information furnished in 
connection with the preparation of 
an income tax return. 86 
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VIII. Conclusion 
In many respects, the Taxpayer Bill 
of Rights does little to alter existing 
IRS administrative practices. The 
Taxpayer Bill of Rights does, how
ever, strengthen a taxpayer's ability 
to contain IRS examinations through 
insistence upon operating through 
an authorized representative, away 
from a taxpayer's place ofbusiness. 
The statutorily declared preference 
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for installment payment agree- t 1 , 
ments may further blunt IRS en
forced collection activity and make 
collection of tax delinquencies a 
more civilized exercise. 
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Corporate officers respon-
sible for the preparation of 
Michigan Tax Returns-
Personal Liability for a 
corporation's tax liability-
the four-year Statute of 
Limitations period is tolled 
upon issuance of Notice of 
Intent to assess against the 
corporation and the 
individual. 

A corporate officer responsible for 
the preparation of Michigan tax 
returns may be personally liable for 
a corporation's failure to file a tax 
return or failure to pay taxes. The 
four~ year Statute of Limitations 
period is tolled at the time the 
corporation receives a Notice of 
Intent to Assess against both the 
corporation and the officer in his 
individual capacity. 

Seaborn S. Livingstone and 
Gordon H. Wood v Michigan 
Department of Treasury, 169 
Mich App 209; 426 NW2d 194 (1988) 

Facts: 
Petitioner Livingstone is the sole 
owner, Chairman of the Board of 
Directors and Treasurer of the St. 
Clair Rubber Company. On Decem-
her 10, 1981, a Notice oflntent to 
Assess was issued against St. Clair 
for failure to pay use taxes for the 
period Jul:y 1, 1978 through June 30, 
1981. An mformal conference was 
held, after which a hearing referee 
recommended a deficiency against 
St. Clair for the years in issue. The 
assessment was not appealed. The 
Department of Treasury then issued 
Notices of Final Assessment against 
Livingstone and Petitioner Wood, 
the Secretary of the corporation. 

These Final Assessments were 
appealed on the ground that neither 

Livingstone nor Wood could be held 
personally liable for the unpaid use 
taxes of the corporation. Following 
a hearing before the Tribunal, the 
assessment against Wood was 
cancelled for the reason that while 
Livingstone was a corporate ~fficer 
having control or supervision of, or 
ch!lrged with the responsibility of, 
filmg the corporation's tax returns, 
Wood was not. The Tax Tribunal 
based its determination in part on 
Metro GMC Truck Center, Inc. v 
Department of Treasury, 4 MTTR 54 
(Docket No. 74377, Sept. 6, 1985). 
Livingstone appealed the determina-
tion of the Tax Tribunal to the Court 
of Appeals. 

On appeal, Livingstone main-
tained that there are two separate 
Statutes of Limitations. One Stat-
ute of Limitations applies to him 
personally as an officer and is dis-
tinct and separate from the Statute 
of Limitations to which the corpora-
tion is subject. 

Held: 
While the issue of a corporation 
officer being held personally liable 
for a corporation's unpaid taxes was 
addressed in Metro GMC Truck 
Center, Inc., the parties in that case 
did not raise the Statute ofLimita-
tions as a defense to their personal 
liability. Nevertheless, the Living-
stone Court found support in the 
Tribunal's determination in Metro 
GMC, Inc. that a corporate officer 
who may be held personally liable 
for a corporation's unpaid tax liabil-
ity but who fails to contest the 
assessment of that tax on behalf of 
the corporation loses any right to 
contest the tax in an individual 
capacity. The Livingstone Court 
applied this reasoning to the instant 
case and upheld the decision of the 
Tax Tribunal finding Livingstone 
personally liable for the unpaid use 
taxes. 
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Sales and use tax
catalogues mailed out of 
state-use tax. 

Catalogues mailed out of state for 
the purpose of advertisement or 
promotion are subject to use tax 
under MCL 205.92(B). 

Roger Koerber, Inc. v Michigan 
Dept. of Treasury, Michigan Tax 
Tribunal (No. 91413, May 11, 1988). 

Facts: 
Petitioner is engaged in the business 
of selling stamps to collectors 
throughout the United States. The 
stamps are sold at an auction. Peti
tioner has compiled catalogues in 
order to stimulate interest in poten
tial purchasers. Catalogues are 
advertised in various trade maga
zines and other collector literature 
and can be obtained upon paying the 
subscription fee of $10. There are 
23,000 catalogue recipients on 
Petitioner's mailing list. Ninety
seven percent (97%) of the cata
logues distributed by Petitioner are 
mailed to locations outside of Michi
gan. Petitioner has a collection rate 
for the annual $10 fee of 30 to 40 
percent. This fee is waived for those 
persons who are regular purchasers 
at auction. The catalogues are 
printed in Michigan and delivered to 
Petitioner in Michigan. 

The Department of Treasury 
issued a use tax assessment against 
Petitioner for the cost of the cata
logues. The tax is assessed on the 
theory that Michigan use had taken 
place when the catalogues were 
prepared in Michigan and then 
mailed by Petitioner throughout the 
country. 
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Petitioner contends that the dis"' i 1 J' 
tribution of the auction catalogue is ' , · 
exempt from use tax because it is 
sold at retail and not for the sole 
purpose of advertisement or promo
tion. Second, Petitioner contends 
that no use tax would be assessed if 
it had its catalogues delivered from 
the printer to a mailing service 
which mailed the catalogues to the 
names on Petitioner's mailing list. 
By taxing Petitioner for distributing 
its catalogues directly to its custom
ers, Respondent is treating it differ
ently from others who carry out a 
similar, or the same, activity. 

Held: 
The Tribunal determined that the 
transfer of the catalogues was not a 
retail sale transaction. Rather, the 
transaction was for the purpose of 
promotion and advertisement of the 
auction and the items to be sold. 
Therefore, Petitioner's activities of 
preparing the catalogues, invoicing 
individuals for catalogues based on 
their particular area of interest, and 
storing and distributing the cata
logues constituted use as defined at 
MCL 205.92(B). The Tribunal dis
tinguished Petitioner's business 
from that of a mailing service in 
which a sale occurs. 
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Michigan Sales Tax Act
unconstitutional when 
the economic effect of 
the tax is passed on to 
Federal Instrumentalities. 

Federal Credit Unions are immune 
from state taxation because they are 
federal instrumentalities and en
titled to the same immunity as the 
United States Government. It is a 
violation of the Supremacy Clause 
of the United States Constitution 
for a retailer to pass the economic 
effect of the Michigan sales tax on to 
a federal instrumentality. 

United States of America v State 
of Michigan, United States Court 
of Appeals, Sixth Circuit, No. 87-
1858, July 8, 1988; affirming United 
States District Court, October 11, 
1985. 

Facts: 
The State of Michigan appeals a 
district court declaratory judgment 
holding that the imposition of 
Michigan sales tax on purchases 
made by the federal credit unions in 
Michigan violated the Supremacy 
Clause of the United States 
Constitution. This action was 
brought by the United States on 
behalf of 238 federally chartered 
credit unions. The United States 
contends that federal credit unions 
are immune from state taxation 
because they are federal instrumen
talities and entitled to the same 
immunity as the United States 
government. The United States 
argued that the legal incidence of 
the Michigan sales tax falls on the 
purchaser. As a result, it consti
tutes an unconstitutional tax on 
purchases made by federal credit 
unions from Michigan retailers. 
The State of Michigan responded 

that the legal incidence of Michi
gan's sales tax falls upon there
tailer. Although Michigan statute 
allows the retailer to pass the bur
den of this tax to its consumer, it 
does not mandate that the retailer 
do so. Thus, Michigan sales tax was 
not imposed upon the federal credit 
unions located in Michigan and did 
not violate the Supremacy Clause. 

Held: 
The Sixth Circuit Court of Appeals 
ruled that because a federal ques
tion was involved, the Court had no 
obligation to follow Michigan Su
preme Court decisions holding that 
legal incidence of the Michigan 
Sales Tax rests on the retailer. The 
Sixth Circuit Court then found the 
legal incidence of the tax rests on 
the consumer. In support of its 
determination, the Court looked to 
Rule 205.21(1) ofthe Michigan 
Department of Revenue General and 
Specific Sales and Use Tax Rules 
which provides that 

a taxpayer shall include the sales 
tax as part of the selling price of 
tangible personal property sold 
by the taxpayer. The taxpayer is 
not required to state the tax as a 
separate item to the consumer 
but may not advertise or hold out 
to the public in any manner 
directly or indirectly that the tax 
is not considered as an element 
in the price to the consumer. 

Based in part on the language of 
Rule 21, the Court concluded that it 
was the State's intent that the tax 
be passed on to the purchaser. 
Placing the legal incidence on a 
federal instrumentality results in 
state taxation on the United States 
Government in direct violation of 
the Supremacy Clause of the United 
States Constitution. 

State and Local 
Tax Update 
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Sales and use
exemptions-schools
knowing sales to 
unlicensed retailer. 

By rule, sales of class pins, rings, 
and similar articles to schools are 
taxed if they are sold directly or 
indirectly to students. The Michigan 
Tax Tribunal held that school jack
ets were subject to sales tax as 
"similar articles." Thus, the school, 
as the final retailer, was liable for 
sales taxes on such sales. 

Campboree Manufacturing, Inc. 
v Michigan Dept. of Treasury, 
Michigan Tax Tribunal (No. 101107, 
June 6, 1988). 

Facts: 
Petitioner, Campboree Manufactur
ing, Inc., is engaged in the business 
of selling jackets to schools, unions 
and other organizations. In this 
case Petitioner sold jackets to 
vari~us schools that were embroi
dered with the school name and logo. 
The schools ordered jackets from 
Petitioner on a school purchase 
order which contains a printed 
notation that the purchase is tax 
exempt. The purchase was paid for 
with a school check. Occasionally, 
the schools executed exemption 
certificates. Prior to the sale, Peti
tioner contacted the Michigan De
partment of Treasury requesting 
information as to whether sales to 
schools were tax exempt and was 
informed that they were. Relying on 
this information, Petitioner sold the 
jackets to the school without. charg
ing sales tax. The school ultimately 
resold the jackets to booster groups, 
student groups, candy sales sponsors 
and PTO groups. 

Following an audit, the Depart
ment determined a sales tax defi
ciency of $3,170.54 against Peti
tioner for the disallowance of 
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claimed tax exempt sales on the 
theory that the jackets were not 
used or consumed by the school and, 
therefore, did not legitimately 
qualify for the exemption. 

Petitioner maintains that he had 
not knowingly sold to unlicensed 
retailers but rather sold to schools 
that clai~ed exemption which 
raised the presumption that the 
jackets were for the schools' use or 
consumption or that the schools 
would be paying sales tax if they 
resold the jackets. 

Held: 
The Tribunal found that sales of 
school jackets, paid for directly or 
indirectly by the students or other 
groups, are taxable sales. MCL 
205.67 provides that any person 
knowingly making a sale of tangible 
personal property to another not 
licensed under the act for the pur
pose of resale at retail is liable for 
the tax. 

The Hearing Officer found 
difficulty in believing Petitioner's 
testimony that he had not know
ingly sold to unlicensed retailers 
and had presumed that the jackets 
were for the school's use or con
sumption. Petitioner denied having 
any knowledge that the jackets 
would be resold to students or 
various other groups. The Hearing 
Officer stated that if Petitioner 
knew or even suspected that the 
ultimate sale was to someone other 
than the school, then sales tax 
should be charged pursuant to Rule 
205.74(5). Likewise, the Hearing 
Officer found difficulty in believing 
that Petitioner could suspect that 
the jackets would be for any other 
use than student consumption and, 
as such, would be subject to sales 
tax pursuant to Rule 205.74(4). 

Despite the Hearing Officer's 
skepticism, the fact that Petitioner 
had contacted the Michigan Depart
ment of Treasury regarding the 
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taxable status of sales to schools, 
and having been informed that they 
were tax exempt, the Hearing 
Officer determined that Petitioner 
did not knowingly make sales to 
unlicensed parties, but rather relied 
on exemption claims by the schools 
and thus properly claimed exempt 
sales on its returns. The Hearing 
Officer concluded that, in the fu
ture, Petitioner is under a duty to 
inquire about the use to which the 
jackets will be put and may not 
simply rely upon school representa
tions, purchase orders or exemption 
certificates. In most cases, Peti
tioner should expect that the stu
dents or groups will be paying for 
the school jackets, either directly or 
indirectly (Rule 205.74(4)(5)) and 
should obtain a claim of resale and 
the sales tax license number of the 
purchaser. 

State and Local 
Tax Update 
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MICHIGAN DEPARTMENT OF TREASURY 

NEWS RELEASE 

FOR IMMEDIATE RELEASE 
September 23, 1988 

NEW MICHIGAN TAX GUIDE 

FOR FURTHER INFORMATION CONTACT: 
Robert Kolt 
Public Affairs Officer 
(517) 373-3222 

State Treasurer Robert A. Bowman announced today that 
the West Publishing Company has completed printing and 
is ready to distribute the new, first-of-its-kind, 
Michigan Tax Guida 

This multi-volume, official publication of the Michigan 
Department of Treasury will serve as a comprehensive 
reference and research guide for those dealing with tax 
issues. The tax guide covers every type of Michigan tax 
including: sales and use, individual income, single 
business, motor fuel and motor fuel carrier taxes and 
excise taxes. Each volume will cover a different tax 
topic and contain all pertinent Michigan tax statutes, 
along with historical notations and cross references. 

Volume one, two and three covering sales and use, 
individual income tax, motor fuel and motor carrier fuel 
taxes are now available. The remaining volumes will be 
available in the summer of 1989. In addition, West 
Publishing will provide a cumulative supplement on a 
quarterly basis. 

"We are pleased to be able to offer this comprehensive 
publication to interested taxpayers in our State," 
Treasurer Bowman said. "With Michigan's diverse taxes 
and changing tax laws, it is important to be able to 
depend on an informative and well-published tax guide." 

For further information or to order the MICHIGAN TAX 
GUIDE, call West Publishing at 1-800-328-9352. 
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News about Tax Lawyers 

The Taxation Section has over 2,000 
members, but despite this size, 
there are many close friendships 
within the Section and many joint 
activities. This column brings you 
news about your fellow tax lawyers 
to further that spirit of collegiality 
within our Section. 

WILLY J. NORWIND, JR., of 
Howard & Howard Attorneys, P.C., 
has served for many years as a mem
ber of the Southwest Michigan Tax 
Symposium Advisory Council and has 
participated with other professionals 
in presenting seminars at the Sympo
sium on various topics. 

This year, he has organized a 
panel which will present a workshop 
at the Symposium on structuring 
like-kind exchanges under Section 
103 of the Code. 

ROBERT D. MOLLHAGEN, of 
Howard & Howard Attorneys, P.C., 
taught Estate Planning during the 
summer semester and is teaching 
Estate and Gift Tax during the fall 
semester at Grand Valley State 
College in the Masters of Science in 
Taxation program in Grand Rapids. 

RALPH S. RUMSEY, a partner in 
Foster, Meade, Magill & Rumsey of 
Ann Arbor, spoke at the annual 
program of the Foundation Section of 
the National Interfraternity Confer
ence December 2, 1988, held in San 
Francisco, California. The Section is 
comprised of approximately 50 frater
nal foundations and is also attended 
by administrators, directors, and 
professionals serving other founda
tions as well. Mr. Rumsey's practice 
concentrates heavily on counseling 
and representing non-profit and tax 
exempt organizations. Mr. Rumsey's 
topic was developments in tax law 
affecting 501(c)(3) organizations and 
related 501(c)(2) and 501(c)(7) organi
zations. 
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STEPHEN I. JURMU, of Foster, 
Swift, Collins & Coey, P.C., was re
cently elected Chairperson of the 
Taxation Section of the State Bar of 
Michigan. Prior to being elected 
Chairperson, Steve served as Vice
Chairperson of the Taxation Section 
and earlier served as the Committee 
Chairperson of the Employee Benefits 
Committee of the Taxation Section. 

ROBERT B. JOHNSTON, ofHow
ard & Howard Attorneys, P.C., has re
cently relocated from the firm's Kala
mazoo office to its Bloomfield Hills 
office. Bob specializes in employee 
benefits law and recently presented a 
seminar on employee benefit plans for 
the Stryker Center in Kalamazoo. 

ROBERT C. ANDERSON, of Robert 
C. Anderson, P.C., has recently been 
appointed by Governor James Blan
chard to fill the attorney position on 
the State Board of Accountancy, 
which regulates the CPAs of Michi
gan. Mr. Anderson, who has seven 
years of tax experience, also has an 
LL.M. in Taxation from Georgetown 
Law School, and has taught tax law at 
Michigan Technological University. 

FRANK M. POLASKY, the Senior 
Partner of Polasky, Meisel, Rosen
baum & McLeod, has been appointed 
as a member of the Advisory Board of 
Directors of the Accident Fund of 
Michigan. The Accident Fund of 
Michigan is the independent insur
ance carrier for the employees of the 
State of Michigan and other employ
ers, with assets in excess of 
$500,000,000. There are 15 members 
in the Advisory Board from through
out the State of Michigan in charge of 
the decision of policy making role for 
the company's affairs. The Board's 
Chairman, Vice-Chairman and Secre
tary are elected from within the 
Advisory Board. The Accident Fund 
of Michigan presently utilizes over 
3,500 independent insurance agents 
throughout the State of Michigan, and 



' ' ' I 
• 

Michigan Tax Lawyer-4th Quarter 1988 

maintains an office in Lansing, 
Michigan, in a new 1 0-story office 
building, and also an office in South
field, Michigan, with a total of over 
400 employees. 

JOHN E. RIECKER, President of 
Riecker, George, Van Dam & Camp, 
P.C., was recently awarded the first 
Distinguished Service Award by the 
Regents of the University ofMichigan 
for serving as a national Vice-Chair
man of the University of Michigan 
Capital Campaign which raised $202 
million for various University build
ings and fund endowments. 

STEVEN R. HEACOCK, of Warner, 
Norcross & Judd in Grand Rapids, re
cently was elected Treasurer of the 
Michigan Protection and Advocacy 
Service in Lansing, Michigan. The 
group advocates on behalf of the 
developmentally disabled and those 
labeled mentally ill. Steve also 
recently made a presentation on the 
transition rules of the Tax Reform 
Act of1986 to the West Michigan 
Chapter of the Michigan Association 
of Certified Public Accountants. 

WALTERJ. RUSSELL, ofRussell 
& Batchelor, is the Chairman ofthe 
Committee on Attorneys in Small 
Firms, ABA Section of Taxation 
(third largest committee in the Sec
tion) and Chairman of the Tax Com
mittee of the Grand Rapids Bar 
Association. Mr. Russell was the 
moderator of a panel discussion on 
"Tax Procedures, Rules and Jurisdic
tion," at the Central Region IRS & 
Bar Liaison Meeting, held on Decem
ber 8-9, 1988 in Cincinnati, Ohio. 

ROBERT R. STEAD, of Miller, 
Johnson, Snell & Cummiskey, who 
recently was appointed Chairman of 
the Corporations Committee of the 
Tax Section of the Michigan State 
Bar Association, attended the Sugar 
Ray Leonard-Donny LaLonde fight in 
Las Vegas on November 7. 

KAPLIN S. JONES, of Varnum, 
Riddering, Schmidt & Howlett in 
Grand Rapids, recently published an 
article titled "If It Ain't Broke ... 
Another Viewpoint on Section 83(b)" 
in Taxes - The Tax Magazine. The 
article responds to a prior article 
calling for the repeal of section 83(b). 

Where do we get news? 
In many cases, the news comes 
directly from you. Don't be bashful; 
unless we hear from you, your news 
won't be told, and you will miss the 
opportunity to make new acquain
tances and become known to your 
fellow tax practitioners. Also, don't 
hesitate to send us information 
about a colleague. Newsworthy 
items are not limited to legal accom
plishments. We also are interested 
in changes in firm affiliation, mar
riages and births, lectures or semi
nars presented, interesting travel, 
sports awards, or other items. 
Please send your news to Michigan 
Tax Lawyer, 505 North Woodward 
Avenue, Suite 3000, Bloomfield 
Hills, Michigan 48013-7136. 

Section News 
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Productivity Kickers
Making it Work 

By: Paul L. B. McKenney 

New computer users are frequently 
bedazzled by the various claims of a 
multitude ofvendors. While a basic 
PC based system for an attorney 
and secretary may cost several 
thousand dollars, the three key 
productivity kickers come from 1) 
mandatory training for you and the 
support staff, 2) a simple cable 
connecting your machine to your 
secretary's, and 3) utility programs. 

Poor Training - Biggest 
Mistake. The single biggest mis
take that most lawyers make is the 
failure to train themselves and their 
staff on how to effectively use the 
hardware, and more importantly, 
the software. In the Detroit area, 
Walsh College ((313) 689-8282 ext. 
260) has a full staff and several 
computer labs offering numerous 
"how to" programs on PCs in gen
eral, and popular spreadsheet and 
word processing programs, in par
ticular. You should investigate 
educational institutions in your 
area. You should only go to a 
facility that offers hands-on com
puter laboratory programs. 

Electricity Is Faster Than 
Paper. If you are using the com
puter to edit your secreta~'s w?rk, 
the single simplest effort m saVIng 
time for both you and your secretary 
is to have your PC connected by a 
cable so that your secretary can 
transmit files, such as drafts of cor
respondence and agreements, 
directly to your machine, and vice 
versa. You do not need an extensive 
so-called local area network, or 
LAN, connecting all machines in 
your firm. A simple cable that can 
be purchased by mail order for 
under $50 will suffice. There are 
numerous communications software 
programs for under $100 that are 
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more than adequate. You must 
make sure that there is a high 
transmission data speed, such as 
9,600 baud rate or higher (about 
1,000 characters per second), so that 
long contracts, trusts, and other 
documents may be transmitted 
quickly. 

No Paper Drafts. I found that 
the most effective system is not to 
exchange paper back and forth with 
my secretary. Instead, my secretary 
simply furnishes me with a yellow 
stick-em notes containing the name 
of each file under which the docu
ment is stored on my machine. I 
then review and edit on the screen. 
My secretary electronically trans
fers the edited file to her machine, 
and prints the finished product. 

The first few times you use this 
system, it will probably take more 
time than the traditional paper 
shuffie. However, after a very short 
period, your initial investment of 
time should pay rich daily dividends 
in shortened turn around time and 
productivity. 

Utility Programs. While 
utility programs cost a fraction of 
the price of word processing, tax 
planning, and spreadsheet pro
grams, these programs give you 
your real productivity kicker. For 
example, for word processing, a 
utility program such as Smartkey 
lets you or your secretary program 
macros, such as the often repeated 
names of your clients that are six 
syllables long, or other such inserts, 
and simply hit one key. Also, it is 
helpful to have a phone directory, 
electronic note pad, calculator, and 
other functions at your fingertips 
that can be used in the middle of a 
word processing, spreadsheet or tax 
application. Sidekick is one of the 
better known of such programs. 
Numerous "print buffer" programs 
store a document to be printed so 
that the computer can be used for 
another task while the last docu
ment is still printing. 
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Calendaring. I have found it 
extremely helpful to keep a combi
nation calendar and prioritized "to 
do list" on the computer. There are 
numerous programs available. I 
have used and been extremely 
pleased with the Reminder pro
gram published by Campbell Micro 
Software in Southfield (313 559-
5955). An enhanced Reminder Plus 

combines the calendar functions 
plus many of the utility programs. 

You face a simple choice, learn to 
effectively use the system you have 
already purchased, or waste your 
investment and time - Go for it! 

Short 
Subjects 
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Shortcuts is a regular feature of the Michigan Tax Lawyer that provides sugges
tions and tips to expedite your work and help you get the answers you need 
quickly. This issue features a summary of Taxation Section activities at the 
September, 1988 Annual Meeting of the State Bar. 

Taxation Section Annual 
Program Cobo Hall, 
Detroit, Michigan 
September 29, 1988 

By: Mark McGowan 

In keeping with prior practice, the 
Taxation Section held its Annual 
Meeting and sponsored its Tax 
Program in conjunction with the 
State Bar of Michigan Annual 
Meeting. 

This year, the Tax Program was 
in the form of a panel discussion on 
the topic: "Tax Reform for 1988 and 
1989." 

Approximately 200 tax practitio
ners attended the program, which 
was moderated by former Congress
man William M. Brodhead, a mem
ber of the Michigan Bar and a 
former member of the House Ways 
and Means Committee. 

The panelists presented three 
distinct viewpoints in their presen
tation: (1) the viewpoint of the prac
titioner; (2) the viewpoint of the 
politician; and (3) the viewpoint of 
one charged with responsibility of 
advising Congress on Tax Policy. 

Michael Licata, Partner in 
Charge of Tax Services in Michigan 
for Deloitte, Haskins & Sells, repre
sented the view of the tax practitio
ner. Among other things, Mike 
discussed the concerns expressed by 
taxpayers, accountants, and attor
neys as to the state of constant 
change in Federal tax law over the 
past 10 years. Mike pointed out 
that meaningful long-range tax 
planning has become increasingly 
difficult. 

Sean Foley, Legislative Director 
for U.S. Congressman Sander Levin 

(D-Michigan), represented the view
point of the politician. Congress
man Levin is a member of the 
House Ways and Means Committee. 
Mr. Foley provided useful insights 
as well as answers to a number of 
questions on the process of tax 
legislation, on deficit reduction, and 
the balancing of the Federal budget 
and on the Social Security System. 

The public policy perspective 
was presented by Randall D. Weiss, 
the Deputy Chief of Staff for the 
Joint Committee on Taxation of the 
U.S. Congress. 

Mr. Weiss explained that one of 
the primary goals of the Joint Com
mittee is to maintain a continuum 
between administrations with a 
view toward preserving a consistent 
long-term tax policy for the country. 

The panel members demon
strated a broad range and depth of 
knowledge in their respective areas 
of experience. They also were kind 
enough to discuss their viewpoints 
and respond directly to a number of 
challenging questions received from 
the participants. 

In matters of tax policy, the con
cerns of the practitioner, politician 
and those concerned about sound 
public policy are often at consider
able variance. Despite this, our 
panelists were able to present very 
positive and constructive insights 
on a variety of tax issues in a man
ner that appeared to be well re
ceived and appreciated by all in 
attendance. 
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The following is a regular part of each issue, prov~d_ing brief summaries ~f , 
publications that should be of interest to tax practtttoners, where to obtam these 

I publications, and their prices. 
J 

By: Kaplin S. Jones 212-850-6497. Hard cover, updated 
annually. $85.00. 

International Aspects of United These summaries consider a 
I States Income Taxation. variety of tax issues, including 

~ 
Official draft of American Law income taxes on corporations, indi-
Institute Proposals, as reported by viduals, and nonresidents, as well as 

l David R. Tillinghast and Hugh J. taxes on inheritance, payrolls, and 
Ault. ALI, 4025 Chestnut Street, natural resources. The summaries I Philadelphia, PA 19104. Phone: also include strategies for direct in-

l 216-243-1600. Hardbound, 499 vestment in foreign countries and 
pages (Order No. 5897). $90.00 plus provide discussions concerning com-

~ $3.50 for postage and handling. putation of taxable income and in-. 
This book describes the ALI pro- vestment restrictions on nonre-

I posals concerning U.S. income sidents. The summaries have been 
taxation of foreign persons and referred to as a "first source" refer-

~ 
foreign income taxation of U.S. ence tool. 
persons. The book specifically 

I discusses rules regarding inclusion ERISA: Selected Legislative 

~ 
of foreign income in determining History 1974-1986. 
U.S. tax liability and the concepts Published by BNA Books, BNA 

J 
surrounding the foreign tax credit. Books Distribution Center, 300 

Raritan Center Parkway, C.N. 94, 

I 
S Corporations: The Journal of . Edison, NH 08818. Soft cover. Tax Legal and Business $45.00, plus sales tax and shipping Strategies. charges of $3.00. 
Quarterly journal published by This work sheds light on the de-
Executive Enterprises Publications velopment of such statutes as CO-
Co., Inc., 22 West 21st Street, New BRA, the Tax Reform Act of 1986, 
York, New York 10010-6904. Phone: OBRA of 1986, REA, and the Mul-
212-645-7880. $120.00 per year. tiemployer Pension Plan Amend-

This Journal monitors legislative ments Act of 1980. For anyone who 
and regulatory developments re- practices in this rapidly changing 
garding S corporations. It also area of the law, this can be a valu-
offers. analytical tools and practical able tool in understanding these 
advice from practitioners on impor- recent legislative developments. 
tant S corporation issues. The 
recently increased popularity of S Pension Plan Management 
corporations, resulting from changes Manual. 
in the Code in the Tax Reform Act of James E. Burk. Warren, Gorham & 1986, makes this a valuable journal. Lamont, Inc., 210 South Street, 

International Tax Summaries Boston, MA 02111. Phone: 800-922-
0066. $70.00, plus periodic supple-1988: A Guide for Planning and mentation. Decisions. This manual provides a desk top 

I 
Authored by the Coopers & Lybrand framework of a number of important 
International Tax Network. John areas in pension fund management, 
Wiley & Sons, Inc., 605 Third Ave- including defined benefit plans, 

1 
nue, New York, NY 10158. Phone: defined contribution plans, cash 43 
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balance plans, funding mechanisms, 
actuarial valuation and pension 
plan cost, and plan administration 
and recordkeeping requirements. It 
contains practical advice about 
setting investment policy and objec
tives, determining the portfolio mix, 
choosing among investment man
agement options, selecting an 
investment manager, and measur
ing and evaluating investment 
performance. 

Employer's Handbook: 
Mandated Health Benefits - the 
COBRA Guide. 
Thompson Publishing Group, 1725 
Kay Street, N.W., Suite 200, Wash
ington, D.C. 20006. Phone: 800-
424-2959. Looseleaf, 3-ring binder. 
$189.00 plus $5.50 postage and 
handling. 

This series, which includes 
monthly news bulletins as part of 
the subscription, explains the new 
law and proposed regulations and 
provides checklists, sample forms 
and step-by-step procedures for 
carrying out responsibilities. It 
discusses information that should be 
covered in an employee's exit inter
view. It also provides information to 
assist in developing notification 
forms and letters and provides 
pointers on setting up recordkeeping 
procedures and collecting premiums. 
In addition, it discusses ways to 
coordinate related benefits already 
being provided to retirees and 
widows of retirees. 

Personnel. 
Monthly journal published by 
American Management Association, 
135 West 50th Street, New York, NY 
10020. Phone: 518-891-5510. 
Annual subscription: $36.00. 

Each issue contains ten major 
departments, including an outlook 
on compensation and benefits, a 
labor relations update, tips on how 
to improve training efforts, updates 
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on hi-tech, announcements of promo
tions andjob changes and awards, 
surveys on corporate policies and 
people management practices, and 
other interesting articles. Topics 
previously covered include problems 
like employee illiteracy, drugs in the 
workplace, the AIDS crises, smoking 
policies, health care costs, and the 
headaches of constantly changing 
regulations. 

Large Wealth: Strategic Tax and 
Estate Planning. 
Jacques T. Schlenger. The Michie 
Company, P. 0. Box 7587, Charlot
tesville, VA 22906. Phone: 703-972-
7600. Hardbound, 678 pages. 
$95.00. 

This comprehensive analysis of 
the tax and estate planning issues 
peculiar to the very rich can be 
useful in light of recent tax law 
changes. The book suggests strate
gies for acquiring, investing, and 
disposing of wealth. It deals with a 
recent tax revisions affecting gen
eration-skipping transfers. It also 
contains a helpful index and bibliog
raphy. 

Real Estate Syndication. 
John Wiley & Sons, Inc., 605 Third 
Avenue, New York, NY 10158. 
Phone: 212-850-6497. Hardbound, 
995 pages. $95.00. 

This work discusses the major 
technical and business concerns 
affecting the real estate syndication 
process in light of the Tax Reform 
Act of 1986. It contains an analysis 
of how the new passive activity rules 
are likely to apply. 

Reducing Personal Income 
Taxes: A Guide to Deductions 
and Credits. 
John E. Davidian and Jacob L. 
Todres. Law Journal Seminars
Press, 111 Eighth Avenue, New 
York, NY 10011. Phone: 212-741-
8300. Looseleaf. $70.00. 
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This publication analyzes new 
tax changes relating to deductions 
and credits, the current and prior 
depreciation systems, restrictions 
on the deductibility of personal and 
investment interest, revised rules 
for IRAs and alimony deductions, 
tax credits, the "at-risk" rules, 
business entertainment and meal 
deductions, and hobby losses, vaca
tion homes and business use of a 
home. 
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