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Section Committee Reports

REPORT OF THE BUSINESS 
ENTITIES COMMITTEE
James Combs, Chairperson
Honigman Miller Schwartz and Cohn LLP
660 Woodward Ave, Ste 2290
Detroit, MI  48226
P:   (313) 465-7588
F:   (313) 465-7589
E:    jcombs@honigman.com
The Business Entities committee will be sponsoring the 
following presentation:   Aaron Feinberg and Nosson Stoll, 
KPMG, presentation on “A Section 304 Primer,” at the De-
troit offices of KPMG, on October 24, 2013 (morning) (spe-
cific time to be announced before the presentation).

REPORT OF THE EMPLOYEE 
BENEFITS COMMITTEE
Deborah L. Baughman, Chairperson
Jaffe Raitt Heuer & Weiss PC
27777 Franklin Rd, Ste. 2500
Southfield, MI 48034
P:   (248) 351-3000
F:   (248) 351-3082
E:   dbaughman@jaffelaw.com

On September 17, 2013, the Employee Benefits Commit-
tee co-sponsored a seminar featuring Employee Benefits Se-
curity Administration senior benefits administrator Sherry 
Brackney, CEBS. Ms. Brackney spoke to the group in at-
tendance about the Department of Labor’s strategic enforce-
ment plan, fiduciary and audit issues.

REPORT OF THE ESTATES 
AND TRUSTS COMMITTEE
Frank Henke, Chairperson
Warner Norcross & Judd LLP
12900 Hall Rd, Ste 440
Sterling Heights, MI 48313
P:    (248) 784-5008
F:    (248) 603-9608
E:   fhenke@wnj.com

The Estates and Trusts committee plans to hold a speaking 
event in the middle of November.  The topic will be Family 
Business Succession Issues, and the speakers will be attorneys 
from the law firm of Warner Norcross & Judd LLP.   The 
exact date and speaker information will be determined soon.

REPORT OF THE 
INTERNATIONAL 
TAX COMMITTEE
Hassan Jaafar, Chairperson
2524 Galpin Avenue
Royal Oak, MI 48073
P:   (313) 269-9585
E:   hjaafar17@gmail.com

The International Tax Committee would like to thank Mi-
chael Domanski for his insightful presentation on Tax and 
Structuring Aspects of Captive Insurance Arrangements on 
June 13, 2013.  

The International Tax Committee and Young Lawyers Sec-
tion will be co-hosting a “Practicing International Tax in 
Michigan” presentation in the coming weeks at a location 
TBD.  

The Michigan Tax Lawyer is looking for International Tax ar-
ticles to be published in the coming months.   Please contact 
Jackie Cook at JCook@schiffhardin.com if you are interested.    
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REPORT OF THE PRACTICE 
& PROCEDURE COMMITTEE
Nicole Appleberry, Chairperson
University of Michigan Law School
3154 South Hall
701 South State Street
Ann Arbor, MI  48109-3091
P:   (734) 647-7651
F:   (734) 647-2881
E:    naberry@umich.edu

Call for Pro Bono Attorney Volunteers.   The State Bar is still 
accepting applications for the Tax Pro Bono Referral Pan-
el.   Panelists commit to taking at least one pro bono mat-
ter through the Referral Panel within the initial six months 
after taking the training (provided online through the State 
Bar’s website).  Every three months, after taking on a mat-
ter, the Panelist will need to provide a brief status report to 
the Pro Bono Initiative regarding their progress on the mat-
ter.  Attorneys that commit to participating in the Pro Bono 
Initiative will receive access to the book EFFECTIVELY 
REPRESENTING YOUR CLIENT BEFORE THE IRS:   
A PRACTICAL MANUAL FOR THE TAX PRACTI-
TIONER WITH SAMPLE CORRESPONDENCE AND 
FORMS (Keith Fogg, ed., American Bar Association Section 
of Taxation, 5th ed. 2011).  Please consider joining the Tax 
Pro Bono Referral Panel.  You’ll provide a vitally needed ser-
vice and gain valuable tax controversy experience.  For more 
information, please contact Rob Mathis (rmathis@mail.mi-
chbar.org or (800) 968-1442, ext. 6412).

REPORT OF THE STATE AND 
LOCAL TAX COMMITTEE
Tamika S. Mayes, Chairperson 
General Motors Company 
300 Renaissance Center 
Mail Code 482-C16-B16 
Detroit, MI 48265-3000 
P:   (313) 665-2371 
F:   (313) 665-4125
E:   tamika.mayes@gm.com

Once again, the Taxation Section’s State and Local Tax Com-
mittee hosted a well-attended and well-received event at its 
3rd annual SALT mixer on August 22, 2013 at the Lansing 
office of Dykema Gossett, PLLC.  Approximately 40 tax 
practitioners including representatives from the Michigan 
Department of Treasury, the Michigan Attorney General’s 

office, the Michigan Tax Tribunal, and Michigan State Gov-
ernment enjoyed an evening of informal discussions and so-
cializing in a relaxed, intimate environment.

The SALT Committee is gaining great momentum so you 
will not want to miss the upcoming SALT Committee event 
scheduled for Wednesday, October 16th (note the date 
change from October 7th).  “Tax Topics & Tea” at Goldfish 
Tea in Royal Oak, Michigan, will surely exceed your expec-
tations for an evening of facilitated tax discussions and so-
cializing with other SALT professionals from across the state.  

Also, look out for the “New SALT Professional Roundtable 
Discussions” breakout session at the November 2013 Michi-
gan Tax Conference (presented by the Michigan Association 
of CPAs, in partnership with the Taxation Section (among 
others)).  Join other new tax professionals in an interactive 
session that discusses tips and best practices in learning the 
complex world of state and local tax.  Presenters include: 
Jackie Cook (former SALT chair), Tamika Mayes (current 
SALT chair) and Michelle Lowrie of Ryan Tax. 

As a reminder, please get involved!  It is the only way to truly 
enhance the SALT committee and profession.  Here are a 
couple of easy ways:

• Write an article. The Michigan Tax Lawyer is one of the 
premier tax publications, and our SALT practitioners have 
historically been significant contributors. Please forward any 
suggestions for articles or presentations you may have given 
(or come across) that might be repurposed as an article for 
the MTL. Also, reach out to me if you are interesting in 
assistance from one of the many JD and tax LLM students 
and recent graduates that are interested in publication and 
eagerly willing to assist. 

• Recommend a panel, roundtable or speaker series (or great 
speakers). We all expect this year to be a busy one with signifi-
cant federal, state and local tax matters and reform.  Let me 
know if there are any areas of particular interest that you’d 
like to see technical discussion around.  Also, please make 
connections to help the SALT Committee secure phenom-
enal speakers on SALT related or relevant topics.
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IntrodUctIon

In an attempt to create a more “manufacturing 
friendly” state, Governor Snyder signed into law, 
10 Public Acts implementing personal property tax 
reform in the State of Michigan.  The Michigan leg-
islature adopted the proposed legislation during the 
“lame-duck” session of the legislature in December, 
2012.  The major proponents of eliminating manu-
facturing personal property taxes were led by the 
Governor, the Lieutenant Governor and the Michi-
gan Manufacturers Association.  In the Governor’s 
view, Michigan has now tackled what he called “the 
second dumbest tax in the United States” (after the 
MBT) by signing this series of bills to repeal the 
state’s personal property tax.1   Many states in the 
Great Lakes area and several manufacturing states 
in the middle Atlantic region have eliminated per-
sonal property taxes.2  In other words, the Gover-
nor is attempting to make Michigan competitive 
with other states in the region and a more attractive 
business environment generally by implementing 
personal property tax reform.  However, voters will 
generally need to agree with the Governor because 
voter approval is required for the Acts to become 
effective. If the Public Acts are approved by the vot-
ers of Michigan at the general election, to be held 
in August 2014, these Public Acts will eliminate ad 
valorem taxes on industrial property over a period 
of several years. 

Effective on March 28, 2013, seven of the Public 
Acts, 397 through 403, reduce, eliminate or both 
reduce and eliminate personal property taxes.  Pub-
lic Acts 406, 407 and 408 are intended to provide 
replacement of a portion of the tax revenues that 
will be lost to local governments.  This article sum-
marizes and analyzes the Public Acts (397 – 403) 
that provide for exemption from personal property 
taxes and not the Acts that provide for reimburse-
ment (PA 404, 406 and 407).  PA 408 of 2012, in 
effect repeals PA 397 through 403, unless approved 
by a majority of the qualified electors of this state 
voting on the question at an election to be held on 
the August regular election date in 2014. 

Stakeholders in support of the phase out argue that 
for decades, legislators and members of the business 

community have tried to repeal this tax because 
Michigan is one of the only states in the region that 
has not yet phased out the tax hindering the growth 
of Michigan companies  and deterring investment 
in Michigan.  On the other hand, stakeholders op-
posed to the elimination of personal property taxes 
argue that lost revenues will not be fully replaced 
and local governments will lose much needed re-
sources and the residents of those communities will 
lose necessary services.  Irrespective of which side 
of the aisle voters may fall on, they will likely hear 
more about this issue as the date for the vote ap-
proaches.

The question that will be presented to the electors 
at the election to be held on the August regular 
election date in 2014 is: 

APPROVAL OR DISAPPROVAL OF 
THE AMENDATORY ACT DEDICAT-
ING A PORTION OF THE USE TAX 
REVENUE TO BENEFIT METROPOL-
ITAN AREAS THROUGHOUT THIS 
STATE
 

The amendatory act adopted by the 
Legislature would:

1. Dedicate a portion of the existing 
state use tax as a local tax levied by a 
new metropolitan areas authority.

2. Distribute revenue from that local tax 
throughout the state for local pur-
poses, including police and fire pro-
tection.

3. Increase that portion of the state use 
tax currently dedicated for aid to 
schools.

4. Prohibit the total use tax rate from 
exceeding the constitutional limit of 
6%.

Should this amendatory act be approved?
  YES  [   ]
  NO  [   ]

Enacting Section 2.  If approved by the qualified 
electors of this state as provided in enacting Section 
2, this amendatory act takes effect January 1, 2015.  

PERSONAL PROPERTY TAX REFORM

By Carl Rashid, Jr. and William C. Lentine



Michigan Tax Lawyer-Fall 2013

10

defInItIonS 

The Acts which bring about personal property tax reform 
have a unique language all their own.  In reviewing Acts 397-
406, of 2012, the following definitions will be of great as-
sistance:

“Direct integrated support” means research and develop-
ment functions, testing and quality control functions, engi-
neering functions, warehousing facilities that directly sup-
port the owner or lessee engaging in industrial processing and 
that store tangible personal property owned by that owner 
or lessee, and sorting and distribution centers that optimize 
transportation and use just-in-time inventory management 
and material handling for inputs to industrial processing.

“Eligible manufacturing personal property” means all 
personal property that is located on a parcel of real property 
if that personal property is used more than 50% of the time 
in industrial processing or in direct integrated support.  The 
percentage of use of personal property in industrial process-
ing or in direct integrated support shall be determined in the 
following manner: (i) Multiply the true cash value of each 
industrial item of personal property located on that parcel of 
real property by its percentage of use in industrial process-
ing or in direct integrated support; (ii) Add the result of the 
calculation under subparagraph (i) for all personal property 
located on that parcel of real property; and (iii) Divide the 
result of the calculation under subparagraph (ii) by the total 
true cash value of all personal property located on that parcel 
of real property. 

“Industrial processing” means the conversion or condi-
tioning of tangible personal property by changing the form, 
composition, quality, combination, or character of the prop-
erty for ultimate sale at retail or for use in the manufacturing 
of a product to ultimately be sold at retail.  Industrial pro-
cessing does not include the generation of electricity for sale. 

“New personal property” means property that meets all of 
the following conditions: (i) Before January 1, 2013, was not 
subject to or exempt from the collection of taxes under this 
act, except inventory exempt under section 9c, and was not 
in use or placed in service in this state; (ii) Before January 
1, 2013, was not in use or placed in service outside of this 
state; and (iii) Was initially purchased from the manufac-
turer, dealer, distributor, or other vendor of new property 
after December 31, 2012. 

“Qualified new personal property” means property that 
meets all of the following conditions: (i) Is eligible manufac-
turing personal property and (ii) Was new personal property 
after December 31, 2012.

“Qualified previously existing personal property” means 
personal property that meets all of the following conditions: 
(i) Is eligible manufacturing personal property; (ii) Meets 
any of the following conditions: (A) Has been subject to or 
exempt from the collection of taxes under this act for the 
immediately preceding 10 years; (B) If that personal prop-
erty was located both outside of and within this state in the 
immediately preceding 10 years, that personal property was 
subject to or exempt from the collection of taxes under this 
act, or would have been subject to or exempt from the col-
lection of taxes under this act if located in this state, for the 
immediately preceding 10 years; and (C) If that personal 
property was located outside of this state in the immediately 
preceding 10 years, that personal property would have been 
subject to or exempt from the collection of taxes under this 
act for the immediately preceding 10 years if that personal 
property had been located in this state. 

“Commercial personal property” means personal property 
classified as commercial personal property under section 34c. 

“Eligible personal property” means property that is indus-
trial personal property or commercial personal property.  The 
combined taxable value of all industrial personal property 
and commercial personal property owned by or under the 
control of the owner claiming is less than $40,000.00 in that 
local tax collection unit an exemption is available.  

actS

In an effort to provide clarity on the Acts which bring about 
personal property tax reform, each of the Acts are summa-
rized below.  

PA 397 of 2012 (MCL 207.561a) 
Facility Subject To Industrial Facilities Exemption 

Certificate

A facility subject to an Industrial Facilities Exemption Certif-
icate (“IFEC”) on December 31, 2012, shall remain subject 
to the industrial facilities tax, and shall remain exempt from 
ad valorem property taxes until that eligible manufacturing 
personal property would otherwise be exempt from the col-
lection of taxes under MCL 211.9m, 211.9n, and 211.9o.  
This provision applies only to the portion of the facility that 
is eligible manufacturing personal property.

PA 398 of 2012 (MCL 207.712a) 
Facility Subject To Technology Park 

Facilities Exemption Certificate

A facility subject to a technology park facilities exemption 
certificate on December 31, 2012, shall remain subject 
to the technology park facilities tax, and shall remain 
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exempt from ad valorem property taxes until that eligible 
manufacturing personal property would otherwise be 
exempt from the collection of taxes under MCL 211.9m, 
211.9n, and 211.9o.  This provision applies only to the 
portion of the facility that is eligible manufacturing 
personal property.

PA 399 of 2012 (MCL 211.9f ) 
New Personal Property Located In One Or More 

Eligible Districts

New personal property exempt under this section on 
December 31, 2012, the eligible manufacturing shall 
remain exempt until the later of the following: (i) the 
date that eligible manufacturing personal property would 
otherwise be exempt under MCL 211.9m, 211.9n or 
211.9o; or (ii) the date that eligible manufacturing 
personal property is no longer exempt under the resolution 
of the governing body of the eligible local assessing district 
creating the exemption. The exemption is commonly 
known as an Act 328 personal property tax exemption.

PA 400 of 2012 (MCL 125.2121) 
Facility Certified As A Qualified Business 

In Enterprise Zone

A facility that was certified as a qualified business on 
December 31, 2012, shall remain subject to the specific 
tax levied under the Enterprise Zone Act for that portion 
of the facility that is eligible manufacturing personal 
property until that eligible manufacturing personal 
property would otherwise be exempt from the collection 
of taxes under MCL 211.9m, 211.9n or 211.9o.

PA 401 of 2012 (MCL 211.9m) 
Qualified New Personal Property

Beginning December 31, 2015, (“2016 tax year”) Qualified 
New Personal Property (“QNPP”) is exempt from the collec-
tion of taxes.  An owner of QNPP shall claim the exemption 
by filing an affidavit with the local tax collecting unit and 
the department of treasury not later than February 20, 2016.

PA 402 of 2012 (MCL 211.9o) 
Eligible Personal Property With Taxable Value 

Of Less Than $40,000.00

Beginning December 31, 2013, eligible personal property is 
exempt from the collection of taxes under this act.  An owner 
shall claim the exemption by annually filing an affidavit with 
the local taxing unit with the department of treasury not 
later than February 20 in each tax year.

Eligible personal property means property that meets all of 
the following conditions: (i) is industrial personal property 
or commercial personal property; and (ii) the combined tax-
able value of all industrial and commercial personal property 
owned by or under the control of the owner claiming exemp-
tion is less than $40,000.00 in that local tax collecting unit.  
Industrial personal property means personal property classi-
fied as industrial personal property under MCL 211.34c(3)
(c).  Commercial personal property means personal prop-
erty classified as commercial personal property under MCL 
211.34c(3)(b). 

PA 403 of 2012 (MCL 211.9n) 
Qualified Previously Existing Personal Property

Beginning December 31, 2015, and each year thereafter, 
Qualified Previously Existing Personal Property is exempt 
from the collection of taxes.  An owner shall claim exemp-
tion by filing an affidavit with the local taxing unit and de-
partment of treasury not later than February 20th. 

Qualified previously existing personal property means prop-
erty that is eligible manufacturing personal property and 
meets all of the following conditions: (a) Has been subject 
to or exempt from the collection of taxes under this act for 
the immediately preceding 10 years; (b) if located both out-
side of and within this state in the immediately preceding 
10 years and was or would have been subject to or exempt 
from the collection of taxes if located in this state for the 
immediately preceding 10 years; and (c) if located outside of 
this state in the immediately preceding 10 years and would 
have been subject to or exempt from the collection of taxes 
for the immediately preceding 10 years if it had been located 
in this state.  

ppt reform SUmmary

•	 PA 397  -  Eligible Manufacturing Personal Property 
subject to IFT on 12/31/2012, shall remain exempt 
from ad valorem tax and subject to IFT until exempt 
under MCL 211.9m, 211.9n or 211.9o.

•	 PA 398  -  Eligible Manufacturing Personal Property 
subject to tech park facilities tax on 12/31/2012 shall 
remain exempt from ad valorem tax and subject to tech 
park facilities tax until exempt under MCL 211.9m, 
211.9n or 211.9o.

•	 PA 399  -  Eligible Manufacturing Personal Property 
exempt on 12/31/2012 under PA 328 shall remain ex-
empt until later of the date it is no longer exempt under 
resolution granting exemption or it would otherwise be 
exempt under MCL 211.9m, 211.9n or 211.9o.



Michigan Tax Lawyer-Fall 2013

12

•	 PA 400  -  Eligible Manufacturing Personal Property certified as a qualified business in an Enterprise Zone on 12/31/2012 
shall remain subject to that specific tax until otherwise exempt under MCL 211.9m, 211.9n or 211.9o. 

•	 PA 401  -  Eligible Manufacturing Personal Property will be exempt, beginning 12/31/2015 (2016 tax year), if acquired 
after 12/31/2012.

•	 PA 402  -  Exempts all commercial and industrial personal property if the total taxable value is less than $40,000.00 in 
that local tax collecting unit.  

•	 PA 403  -  Eligible Manufacturing Personal Property will be exempt, beginning 12/31/2015, if it has been subject to taxa-
tion for at least 10 years, i.e., property acquired before 2006 will be exempt.  The 2006 date will advance each year after 
2016 so that by 2023 all eligible manufacturing personal property will be exempt.

Public Act Purpose Effective Date
Subject to Approval at 
August 2014 Election

Comment

397 Exempts Eligible Manufacturing 
Personal Property (“EMPP”) 
subject to Industrial Facilities Tax 
(PA 198 of 1974) on 12/31/2012.

3/28/2014 Yes EMPP remains subject to IFT until 
exempt under MCL 211.9m, 9n or 9o.

398 Exempts Eligible Manufacturing 
(“EMPP”) subject to Tech Park 
Facilities Tax as of 12/31/2012.

3/28/2014 Yes EMPP remains subject to Tech Park 
Facilities Tax until exempt under MCL 
211.9m, 9n or 9o.

399 Exempts Eligible Manufacturing 
Personal Property (“EMPP”) that 
was exempt under PA 328 on 
12/31/2012.

3/28/2014 Yes EMPP exempt under PA 328 will remain 
exempt until later of the date of it is 
no longer exempt under exemption 
resolution or it would be exempt under 
MCL 211.9m, 9n or 9o.

400 Eligible Manufacturing Personal 
Property (“EMPP”) belonging to a 
certified qualified business in an 
Enterprise Zone on 12/31/2012.

3/28/2014 Yes EMPP shall remain subject to specific 
Enterprise Zone Tax until exempt under 
MCL 211.9m, 9n or 9o.

401 Eligible Manufacturing Personal 
Property (“EMPP”) acquired 
after 12/31/2013 will be exempt 
beginning 12/31/2015.

(2016 tax year)

3/28/2014 Yes EMPP acquired after 12/31/2012 is 
exempt beginning with the 2016 tax 
year.

402 Exempts all commercial and 
industrial personal property with 
a total taxable value of less than 
$40,000 beginning 12/31/2013 
for 2014 tax year.

3/28/2014 Yes Commercial and industrial personal 
property taxable value must be less than 
$40,000 to qualify.

403 Eligible Manufacturing Personal 
Property will be exempt beginning 
12/31/2015 if it has been subject 
to tax for at least 10 years.

3/28/2014 Yes EMPP purchased before 2006 will be 
exempt beginning 12/31/2015.  The 
2006 date will advance each year. 
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The Michigan Tax Lawyer 
welcomes submissions from its membership 

for consideration for publication. 

Please submit paper proposal or completed manuscript 
to Jackie Cook, at JCook@schiffhardin.com.

Carl Rashid, Jr. William Lentine

concLUSIon

The phaseout of personal property taxes could become final 
upon voter approval in 2014.  Voters will likely hear more 
about the issue and all stakeholders should have at least a 
basic understanding of the proposed landscape.  In short, 
Michigan may become more competitive for businesses gen-
erally because of the phaseout of personal property taxes.    

aboUt the aUthorS

Carl Rashid, Jr. is a 
member of Dykema Gos-
sett PLLC in the Firm’s De-
troit office where he leads the 
Firm’s Property Tax Appeals 
practice.  

William Lentine is an 
attorney at Dykema Gossett 
PLLC in the Firm’s Detroit office where he focuses his practice 
on tax controversy and tax planning.

endnoteS

1 Joseph Henchman, Michigan Approves Phaseout of 
Destructive Personal Property Taxes, December 2012, 
available at: http://taxfoundation.org/blog/michigan-
approves-phaseout-destructive-personal-property-taxes 
(last accessed on 9/17/2013).

2 See David Zin, Chief Economist, State Notes (Win-
ter 2013), page 4, available at: http://www.legis-
lature.mi.gov/documents/2011-2012/billanalysis/
Senate/pdf/2011-SFA-1065-N.pdf (last accessed on 
9/17/2013).
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IntrodUctIon

The Patient Protection and Affordable Care Act (ACA) has 
brought sweeping changes throughout our country since its 
inception, affecting individuals and businesses alike with 
countless mandates, and imposing penalties and taxes for 
noncompliance.  In 2014, individuals must secure health 
care coverage or face taxation.  The counterpart to this pro-
vision requires employers that employ at least 50 full-time 
employees (including full-time equivalent employees) (Ap-
plicable Large Employers)1 to offer affordable coverage to 
their full-time employees or, as with the individual mandate, 
face a penalty.2  Although the employer shared responsibility 
mandate, found in section 4980H and its related proposed 
regulations (Pay or Play Mandate), has been delayed until 
2015, Applicable Large Employers should waste no time and 
take this opportunity to carefully strategize their approach 
toward compliance, including (1) analyzing their employee 
population, (2) ensuring that coverage is affordable and pro-
vides minimum value, and (3) contemplating how and when 
to calculate full-time employee status, either on a monthly 
basis or by using the safe harbor look-back provisions (found 
in the proposed regulations) in which they need to set mea-
surement periods and subsequent stability periods, and decide 
whether to use administrative periods.3   Additionally, many 
employers must substantially revise their eligibility criteria, 
amend plan documents, and update policies, procedures, 
handbooks and other materials to reflect the new standard for 
full-time eligibility and, if applicable, continuation of coverage 
during a subsequent stability period.  With these mountainous 
tasks loaded upon employers, one simple question may be 
forgotten:  “Who are my employees?”  

What empLoyeeS are conSIdered?

The Pay or Play Mandate requires Applicable Large Employ-
ers to offer minimum essential coverage (MEC)4 that pro-
vides minimum value (MV)5 and is affordable to the employ-
er’s full-time employees.6   The “employees” at hand are an 
employer’s common law employees.  Not only are part-time 
and full-time employees considered in determining common 
law status, but so are other categories of workers, including 
but not limited to, seasonal, variable hour, casual, per diem, 
temporary, and student intern workers.   The latter categories 
cannot be ignored.  Whether or not an employer provides a 
Form W-2 to a worker is not necessarily controlling.  The 
common law employer-employee relationship is paramount.

temporary StaffIng agencIeS

Employers that use third party entities, such as temporary 
staffing agencies, to handle their workforce needs have spe-
cial considerations when determining their compliance ob-
ligations under the Pay or Play Mandate.  The Pay or Play 
Mandate generally requires an Applicable Large Employer 
to offer its full-time employees (and their dependents) the 
opportunity to enroll in MEC under an eligible employer-
sponsored plan that is affordable and provides MV, or pay a 
penalty.7  When analyzing their obligations and risks under 
the Pay or Play Mandate, many employers likely have failed 
to consider the need to provide benefits to workers who per-
form services for the employer, but are paid by a temporary 
or other employment or staffing agency, assuming that such 
workers are employees of the staffing agency.  However, un-
der the common law employee standard, which is applicable 
for purposes of determining employee status under the Pay 
or Play Mandate, depending on the amount of direction and 
control provided by the employer, these workers could be 
employees of the employer (and not the staffing agency) un-
der the Pay or Play Mandate.  Although the effective date for 
the Pay or Play Mandate has been delayed until January 1, 
2015, employers with temporary workers provided through 
third party entities need to start determining such workers’ 
“employee” status in order to avoid substantial unforeseen 
penalties for failure to comply with the Pay or Play Mandate.  
The pages that follow walk through an overview of the Pay or 
Play Mandate penalty provisions, the importance of proper 
employee designations, and the risks and penalties associated 
with mistaken classifications.

generaL overvIeW of penaLty provISIonS

Under the Pay or Play Mandate, Applicable Large Employ-
ers are required to offer affordable health plan coverage to 
at least 95% of their full-time employees (and their depen-
dents) or pay a penalty.8  Specifically, an Applicable Large 
Employer generally will be subject to a penalty under the 
Pay or Play Mandate if either (1) the employer fails to offer 
its full-time employees (and dependents) the opportunity to 
enroll in MEC under an eligible employer-sponsored plan 
and any full-time employee is certified as having received an 
applicable premium tax credit or cost-sharing reduction (the 
No Coverage Penalty);9 or (2) the employer offers its full-
time employees (and dependents) the opportunity to enroll 
in MEC under an eligible employer-sponsored plan and at 
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least one of its full-time employees is certified as having re-
ceived an applicable premium tax credit or cost-sharing re-
duction (the Insufficient Coverage Penalty).10  The employer 
can be liable for the No Coverage Penalty or the Insufficient 
Coverage Penalty, but not both.11

The No Coverage Penalty will generally be imposed if the 
employer fails to offer MEC to at least 95% of its full-time 
employees (and dependents) for any calendar month (and 
the employer receives certification that an applicable pre-
mium tax credit or cost sharing reduction was obtained by 
at least one full-time employee).  The penalty amount gener-
ally applies at a rate of $2,000 per year (adjusted yearly for 
inflation) multiplied by the number of full-time employees 
(minus the first 30 full-time employees).12 

The Insufficient Coverage Penalty generally applies if the 
employer offers MEC to at least 95% of its full-time em-
ployees (and their dependents) and the employer receives 
certification that at least one full-time employee received an 
applicable premium tax credit or cost sharing reduction.  The 
Insufficient Coverage Penalty generally applies at a rate of 
$3,000 per year (adjusted for inflation) multiplied by the 
number of full-time employees who received the premium 
tax credit or cost sharing reduction because either: (1) the 
employer’s coverage was not affordable, (2) the employer’s 
coverage did not provide MV, or (3) the full-time employee 
was not one of the 95% who were offered coverage.  The 
Insufficient Coverage Penalty cannot exceed the penalty that 
would have applied to the employer had it not offered cover-
age (i.e., the No Coverage Penalty).13

Thus, in determining their obligations under the Pay or Play 
Mandate and any penalties that may apply, it is essential for 
employers to determine which of their workers are full-time 
employees.  The full-time determination cannot be made 
without first determining which workers are “employees.”

determInIng a Worker’S empLoyee StatUS

A threshold issue for all employers in determining their obli-
gations under the Pay or Play Mandate is to determine which 
of their workers are “employees.”  The Pay or Play Mandate 
generally defines “employee” as an individual who is a com-
mon law employee.14  However, a leased employee (as defined 
in section 414(n)(2)), a partner in a partnership, a sole pro-
prietor, or a 2-percent S corporation is not an “employee.”15  
Thus, an employer’s analysis of its obligations under the Pay 
or Play Mandate is dependent upon determining its common 
law employees.  Accordingly, in order to avoid unexpected 
penalties for noncompliance with the Pay or Play Mandate, it 
is imperative for each employer to correctly identify all of its 
common law employees, when determining (1) whether it is 
subject to the Pay or Play Mandate, (2) whether it should of-

fer coverage or pay the applicable penalties, and (3) to which 
employees (and dependents) it should offer coverage.

The Pay or Play Mandate requires an employer to determine 
its common law employees based on the standard set forth in 
Regulation section 31.3401(c)-1(b), which provides:

“(b) Generally the relationship of employer and 
employee exists when the person for whom services 
are performed has the right to control and direct 
the individual who performs the services, not only 
as to the result to be accomplished by the work but 
also as to the details and means by which that result 
is accomplished. That is, an employee is subject to 
the will and control of the employer not only as to 
what shall be done but how it shall be done. In this 
connection, it is not necessary that the employer ac-
tually direct or control the manner in which the ser-
vices are performed; it is sufficient if he has the right 
to do so. The right to discharge is also an important 
factor indicating that the person possessing that 
right is an employer. Other factors characteristic of 
an employer, but not necessarily present in every 
case, are the furnishing of tools and the furnishing 
of a place to work to the individual who performs 
the services. In general, if an individual is subject 
to the control or direction of another merely as to 
the result to be accomplished by the work and not 
as to the means and methods for accomplishing the 
result, he is not an employee.” 16

While some workers will clearly fall within this common law 
definition, even the Treasury Department and the Service 
recognize that confusion exists with respect to whether tem-
porary workers that an employer obtains through a staffing 
agency constitute common law employees of the employer.17

As noted above, under the applicable Regulation, the deter-
mination of whether a common law employee relationship 
exists is generally based on whether the employer has the 
right to control and direct the individual who performs the 
services (not only as to the results of the work, but also by 
how such result shall be accomplished).18  Thus, if an em-
ployer is providing daily direction to a temporary worker 
obtained through a staffing agency with respect to such 
worker’s activities, duties, manner of work, and end results, 
then the employer may be the common law employer for 
that temporary worker.  

Ultimately, the determination of common law status is a 
facts and circumstances type analysis.  The preamble to the 
Pay or Play Mandate’s proposed regulations references Reve-
nue Ruling 70-630 as an example of facts and circumstances 
under which a temporary staffing agency (rather than the 
employer-client) was the worker’s common law employer.19  
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In that particular ruling, the Service found that a salesclerk 
that was trained by a staffing agency and furnished to a re-
tail store to perform temporary services for the store was the 
common law employee of the staffing agency (and not the 
retail store) under circumstances where (1) the temporary 
staffing agency had trained the salesclerk to perform sales 
services in conformity with the established procedures of the 
store; (2) the agency placed a supervisor in the store who had 
control over the clerk, and determined (a) whether the clerk 
had been properly assigned to the department for which he 
or she was requested, (b) whether the clerk was complying 
with the store’s regulations, and (c) the number of hours 
worked and number of sales made by the clerk; (3) the store 
was required to accept the clerk assigned to it; (4) the clerk 
was subject to discharge by the temporary staffing agency 
(not the store); and (5) the agency carried insurance on the 
salesclerk.20  While the facts and circumstances found in 
Revenue Ruling 70-630 made it fairly easy for the Service to 
determine who the common law employer of the salesclerk 
was, in many cases, the determination will not be so simple.  
   
  Over the last several decades, the Service and courts have 
developed a subjective multi-factor test to distinguish inde-
pendent contractors from employees, which includes analy-
sis related to behavioral control, financial control, and the 
general relationship of the parties.  Given the subjective na-
ture of the test, the government and the courts can come to 
inconsistent conclusions with respect to who the common 
law employer is for a particular worker based on varying facts 
and circumstances.  Indeed, the preamble to the Pay or Play 
Mandate proposed regulations relevantly notes:

“In considering any requests for special consider-
ation for temporary staffing agencies or other staff-
ing agencies, the Treasury Department and the IRS 
will take into account the factual nature of the com-
mon law analysis in determining who is the com-
mon law employer of the workers providing the ser-
vices and the potential implications for other Code 
sections, including employment tax liability provi-
sions, for which the determination of common law 
employer status is necessary.”21

Thus, it is imperative for an employer with temporary work-
ers provided through a staffing agency or another third party 
entity to carefully analyze the status of each temporary work-
er (including how any employment breaks or separation of 
service may impact the worker’s employment status) with its 
legal counsel.

potentIaL Impact of faILUre to properLy cLaSSIfy aLL 
common LaW empLoyeeS 

Employers need to include all workers who are likely to 

be classified as common law employees in their analysis of 
whether they are offering coverage to at least 95% of their 
full-time employees.  Mistakes as to whether a temporary 
worker is an employer’s common law employee could leave 
the employer subject to unforeseen substantial penalties 
under the Pay or Play Mandate.  For example, a particular 
employer does not offer coverage under the Pay or Play Man-
date because it does not believe it is an Applicable Large Em-
ployer; however, it mistakenly excluded certain temporary 
workers in its analysis.  When including these misclassified 
common law employees, it is determined that the employer 
actually is an Applicable Large Employer, and the employer 
becomes subject to the No Coverage Penalty.  Likewise, if 
this employer had offered coverage to its full-time employ-
ees (not including the misclassified temporary workers) and 
these temporary workers accounted for at least five percent 
of the employer’s full-time workforce, then the employer 
would again face the No Coverage Penalty due to not pro-
viding coverage to 95% of its full-time employees.  Alter-
natively, if the temporary workers accounted for less than 
five percent of the full-time workforce so that the employer 
meets the 95% coverage rule, it could be subject to the Insuf-
ficient Coverage Penalty for failure to offer coverage to those 
few temporary workers who are common law employees if 
they (or any other full-time employees) do in fact receive 
the tax credit or cost-sharing reduction.  Thus, proper clas-
sification of temporary workers plays a pivotal role in the 
employer’s compliance endeavors with the Pay or Play Man-
date.  As such, employers that obtain (or are contemplat-
ing obtaining) temporary workers from third party entities 
should carefully analyze the workers’ employee classification 
and determine ways to mitigate compliance risks associated 
with such relationships.

mItIgatIng rISkS aSSocIated WIth temporary WorkerS

Due to the numerous risks associated with employee misclas-
sification, employers working with temporary staffing agen-
cies should consult with legal counsel to develop an action 
plan to reduce the risk of unanticipated penalties for failure 
to comply with the Pay or Play Mandate.  Non-compliance 
concerns associated with temporary workers would be alle-
viated through proper classification as a common law em-
ployee or otherwise.  However, as discussed above, given the 
subjective nature of the common law test, this can be a par-
ticularly daunting task.

Nonetheless, certain other action plans may help mitigate 
the risk of non-compliance with the Pay or Play Mandate.  
For example, some employers may consider offering benefits 
to all full-time workers, regardless of their temporary nature.  
This approach would ensure that all common law full-time 
employees are being offered coverage.  However, prior to 
adopting this approach an employer needs to carefully ana-
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lyze its plan documents and policies to ensure consistency 
therewith.  Additionally, employers would still need to en-
sure that the workers are in fact common law employees in 
or to avoid possible multiple employer welfare arrangement 
(MEWA) situations for the plan.  Another approach could be 
to ensure that an employer’s contract with a staffing agency 
requires the staffing agency to provide MEC which is afford-
able and provides MV from the temporary staffing agency.  If 
the temporary staffing agency is required to provide coverage, 
then the temporary workers would likely be unable to receive 
the premium tax credit or cost sharing reduction from the 
exchange, and the risk of a penalty being imposed on the em-
ployer for failing to provide coverage for such worker may be 
substantially reduced.  Please note the compliance risks are 
not eliminated, however, especially if not providing coverage 
to temporary workers results in the employer not providing 
coverage to 95% of its full-time employees.  Other strategies 
regarding hours worked, length of employment and cost of 
coverage are available as well.  However, when determining 
action plans for use of temporary workers, employers need 
to be aware that the government is anticipating putting anti-
abuse rules in place to prevent employers from using tempo-
rary staffing agencies to evade applicability of the Pay or Play 
Mandate.22  Thus, prior to implementing any approach with 
respect to temporary workers, all options should be carefully 
analyzed with the employer’s legal counsel.

IrS cIrcULar 230 dIScLoSUre

Unless expressly stated otherwise, this memorandum is not 
intended or written to function as a covered opinion under 
Department of Treasury regulations. Any federal tax advice 
within this memorandum is not intended or written to be 
used, and cannot be used, for the purpose of: (1) avoiding 
penalties that may be imposed, or (2) promoting, marketing 
or recommending to another party any transaction or matter 
addressed herein.
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IntrodUctIon

The Supreme Court in United States v. Windsor, 570 U.S. ___, 
133 S. Ct. 2675 (2013) by a 5 to 4 decision, altered the tax 
landscape for same-sex couples when it struck down Section 
3 of the Defense of Marriage Act (“DOMA”).  Now same-
sex couples will enjoy the benefits and endure the burdens of 
married couples under the Internal Revenue Code of 1986 
as amended (“IRC”).  The Windsor case was simply a tax case 
in which the taxpayer was seeking the benefits of a surviving 
spouse under IRC § 2056, although many see the case as a 
historic change in the attitudes of Americans towards same-
sex couples and their right to be recognized as married cou-
ples equal to that of opposite-sex marriages.  It is in fact both 
a mundane tax case whereby someone was seeking the estate 
tax marital deduction for inherited property and a case that 
is the harbinger of equal treatment of all married couples.

the caSe

Thea Spyer and Edith Windsor were wed under the laws of 
Ontario.  Their marriage was recognized as a marriage under 
the laws of the State of New York.  Thea Spyer died in 2009 
and named Edith Windsor as her sole heir to her assets.  The 
estate of Thea Spyer filed an Estate Tax Return which did not 
include a claim for the unlimited marital deduction pursuant 
to IRC § 2056, resulting in a payment of Federal estate tax 
of $363,053.1  Edith Windsor, on behalf of the estate, filed a 
claim of refund which was denied.  The taxpayer filed suit in 
District Court2 which ruled in the taxpayer’s favor and which 
was affirmed by the U.S. Court of Appeals for the Second 
Circuit.3  Although the Department of Justice did not pursue 
defense of the case, the Treasury Department did not com-
ply with the judgment.  Instead of the Department of Justice 
defending the United States, the Bipartisan Legal Advisory 
Group of the House of Representatives intervened in the liti-
gation to defend the constitutionality of Section 3 of DOMA.
 
Section 3 of DOMA provides that in determining the mean-
ing of any federal law or regulation, the word “marriage” 
means only a legal union between one man and one woman 
as husband and wife, and the word “spouse” refers only to a 
person of the opposite sex who is a husband or a wife.

 
The majority of the Supreme Court was not swayed from 
the principal issue of the case by the unusual trip that this 
dispute traveled to arrive at its steps and held that Section 3 
of DOMA was unconstitutional and that the legal marriage 
of Thea and Edith as recognized by New York should suffice 
to allow the estate of Thea Spyer to deduct the value of assets 
transferred to her spouse.  However, the Supreme Court did 
not address how their decision will be applied by all of the 
agencies charged with applying some of the various 1,000 
or so provisions which provides for rights or protections of 
a spouse, including the Treasury Department, despite the 
Windsor case being a tax case.  The Treasury Department has 
now issued some guidance for affected taxpayers and advisors 
to follow. This article will address some of those uncertain-
ties and will also discuss and analyze what the decision will 
mean for same-sex couples when filing their tax returns or 
amended tax returns as the case may be.

the gUIdance

Immediately following the case, discussions commenced 
regarding the application of the Windsor case.  President 
Obama instructed the various agencies that oversee regula-
tions impacted by the decision to issue guidance.4  From a 
Federal tax perspective, the Treasury Department needed to 
answer questions regarding the timing of the application of 
the decision, whether the so-called “domicile rule” or the 
“state of celebration rule” would apply and finally whether 
the decision would apply to civil unions and domestic part-
nerships. 
 
Naturally, shortly before the deadline for submission of this 
article, the Treasury Department issued Rev. Rul. 2013-175 
and the Internal Revenue Service issued Questions and An-
swers regarding the application of the Windsor case to the 
IRC.6  The ruling first addressed definitional issues, quickly 
disposing of the definition of “spouse” and “marriage” as 
including individuals married in a same-sex marriage and a 
marriage between persons of the same sex stating that this 
interpretation was the “most natural reading of those terms” 
and consistent with the Windsor case, and “a narrower in-
terpretation would not further the purposes of efficient tax 
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administration.”  The ruling did not say how a narrower in-
terpretation would not further the purposes of efficient tax 
administration but presumably it meant that an interpreta-
tion that marriage and spouse was defined in any other fash-
ion than as contemplated by Windsor would not result in 
any efficiencies realized by the Service in administration of 
the tax laws. 

The ruling then turned to the definition of “husband and 
wife,” “husband” and “wife” which posed a more difficult 
task to rationalize with the Windsor case as these terms have 
connotations of being gender specific.  The ruling first cited 
the consistency argument as with the definition of “spouse” 
and “marriage.”  Next, the ruling cited various authorities for 
the proposition that an interpretation of a word that would 
pose serious constitutional problems should be avoided.  
Third, the ruling stated that the interpretation “is permitted 
by the text and purposes of the IRC,” pointing out IRC sec-
tions in which the terms “married taxpayers” and “husband 
and wife” are used interchangeably or in which “husband” 
and “wife” are to be read interchangeably with each other.  
Finally, the ruling found that this treatment fosters efficient 
tax administration and fairness to all taxpayers.  

The ruling relied on five decades of common law marriage 
precedent.  Revenue Ruling 58-667 held that a couple that 
was recognized as married in the state that recognized such 
common law marriages would be recognized as a married 
couple irrespective of their future state of domicile and 
whether or not their future state of domicile recognized 
common law marriage.  In line with Revenue Ruling 58-66, 
the current ruling applies the “state of celebration rule” in 
which a same-sex married couple will be considered mar-
ried for purposes of the IRC regardless of whether the couple 
changes their residency to a state that does not have a same-
sex marriage statute or recognize same-sex married couples.  
The ruling cited the obvious difficulties of tax administration 
with couples moving from their ceremonial state to another 
non-recognition state and the change of status under the 
IRC.  The ruling also mentioned the difficulties that em-
ployers would have to contend with if the “domicile rule” 
would apply.  

The ruling also addressed whether Windsor will apply beyond 
same-sex marriages to civil unions or domestic partnerships.  
Windsor applied to a married couple.  The court did not dis-
cuss the other varieties of recognized commitments between 
two individuals.  The ruling holds that any such arrangement 
that is not denominated as a marriage under state law will 
not be recognized as a marriage under the IRC, and thus the 
terms marriage, spouse, husband, wife and husband and wife 
will exclude individuals in such arrangements.

Finally, the question of the timing to Windsor was addressed 
in the ruling, which provides for a mandatory and a per-
missive effective date.  The ruling applies prospectively as of 
September 16, 2013 for all taxpayers.8  The ruling then goes 
on to say that “affected taxpayers may rely on this revenue 
ruling for the purpose of filing original returns, amended re-
turns, adjusted returns or claims for credit or refund for any 
overpayment of tax resulting from these holding, provided 
the” statute of limitations has not expired.  It then goes on 
to apply a consistency rule, requiring affected taxpayers filing 
any such returns to recognize the same marital status for all 
items affected on any return filed in order to prevent taxpay-
ers from choosing only those beneficial provisions applicable 
to married individuals.  Therefore, same-sex married couples 
will have to either elect to file married filing joint or file mar-
ried filing separate for 2013.  Same-sex married couples are 
permitted, but not required, to file amended returns for their 
2010, 2011 and 2012 tax years if they were married prior to 
the end of any of these years.  

Income tax treatment of Same-Sex marrIed coUpLeS

The financial impact of same-sex married couples should be 
reviewed in order to determine the amount of any additional 
tax burden that may be incurred as a result of the Windsor de-
cision.  Same-sex couples that are considering marriage must 
take into account the impact that filing joint upon marriage 
will have on their personal finances.  Filing jointly can result 
in a marriage penalty because the graduated tax brackets of 
a married couple are not double the graduated tax brackets 
applicable to single taxpayers.  For instance, the 28% income 
tax rate applies to single taxpayers up to $183,250 for 2013 
whereas the 28% rate applies to married filing joint taxpayers 
up to $223,050 for 2013.9 The married filing joint rate is not 
double the single rate even though both married individuals 
may work. Of course, it is a somewhat antiquated notion 
that only one person in a marriage will be working or, if both 
work, the second spouse will not earn the same as the other. 
Opposite-sex couples have endured this inequality for years 
and now even more taxpayers will be similarly penalized.
 
An example will illuminate the marriage penalty.  Joe is a 
doctor who has income of $300,000 and Fred is a lawyer 
who has income of $250,000.  Assume no other dependents, 
no itemized deductions and no other special category ap-
plies.  As a single taxpayer, Joe pays Federal income tax of 
$81,246 of which he is severally liable and Fred pays Federal 
income tax of $63,781 of which he is severally liable.  The 
combined tax as single taxpayers is $145,027. If Joe and Fred 
are married and file a joint return, they would together owe 
Federal taxes of $163,315 for which each would be jointly 
and severally liable.   Joe and Fred would therefore incur 
a marriage penalty of approximately $18,000.  If Joe and 
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Fred did not elect to file jointly, Joe would owe Federal tax 
of $91,782 and Fred would owe $71,532, for a combined 
amount of $163,315.

In the above example, you will note that the tax obligation 
of married filing jointly and married filing separately were 
identical.  This is due to the fact that both taxpayers had 
income taxed in the same marginal tax bracket.  The bracket 
amounts for married filing separate are half of the bracket 
amounts of married filing joint so there may be no advantage 
of filing a joint return.10  However, if both spouses that elect 
to file separately have income in different brackets, the tax 
obligation may be more than if the election to file jointly 
was made.  

As mentioned in the above example, the tax liability on a 
joint tax return is a joint and several liability of both persons 
electing to file joint.  The Internal Revenue Service has the 
authority to proceed against the assets of either taxpayer for 
any unpaid taxes, whether known at the time of filing or 
as a result of an examination of the taxpayers’ joint return.  
Sometimes the decision to forego the election to file a joint 
return results from a desire to protect assets from a spouse’s 
tax obligations.  In the event a spouse is saddled with tax 
liabilities caused by the other spouse, the first spouse could 
avoid collection enforcement if the standards of the innocent 
spouse relief are met.

other tax conSIderatIonS

The term “spouse” appears 197 times in the IRC, including 
125 times in the Income Tax provisions in Subtitle A and 
25 times in the Estate and Gift Tax provisions in Subtitle B.  
The sometimes subtle tax consequences of marriage therefore 
extend well beyond the potential “marriage penalty” with a 
joint income tax return as described above.  These tax conse-
quences include the following:

Taxability of Social Security Benefits.  

In general, social security benefits are taxable under a two 
tier system.11  Up to one-half of benefits are taxable if the 
sum of “modified adjusted gross income” and one-half of the 
social security benefits exceeds a “base amount.”  Up to 85% 
of social security benefits are taxable if this sum exceeds an 
“adjusted base amount.”

The “base amount” for married couples filing a joint return is 
$32,000, while the base amount for unmarried individuals is 
$25,000.  The “base amount” is zero for a married individual 
filing separately who did not live apart from his or her spouse 
for the entire year.

The “adjusted base amount” for married couples is $44,000 
for married couples filing a joint return, and $34,000 for 
an unmarried individual.  Once again, the “adjusted base 
amount” is zero for a married individual filing separately who 
did not live apart from his or her spouse for the entire year.

The “base amount” and “adjusted base amount” for married 
couples are each less than two times the amounts for single 
individuals.  These amounts are zero for married individuals 
living together who file separately.  This suggests that there 
could be a significant “marriage penalty” with respect to the 
taxability of social security benefits for some married couples.

Taxability of Employer-Provided Health Insurance.  

The Treasury Regulations provide that the gross income of 
an employee does not include employer contributions to a 
health plan that covers the employee, the employee’s spouse, 
or the employee’s dependents.12  “Dependents” are defined 
to include all children under age 19, and full-time students 
under age 24.13  For the purposes of these rules, the term 
“children” includes stepchildren.14  These rules indicate that 
there could be a significant tax advantage for married same-
sex couples where employer-provided health insurance cov-
ers the spouse and/or the spouse’s children.

Health Savings Account Distributions.  

Amounts distributed from a Health Savings Account 
(HSA) that are used to pay qualifying medical expenses of 
an account holder or his or her spouse or dependents are 
excludable from gross income.15  For the purposes of these 
rules, the term “dependents” includes stepchildren.16  This 
means that there could be a significant tax advantage for 
married same-sex couples where distributions from an HSA 
are used to pay medical expenses of a spouse and/or the 
spouse’s children.

Minimum Required Distributions.  

While a detailed discussion of the Minimum Required Dis-
tribution (MRD) rules for qualified plans and IRAs is be-
yond the scope of this article, couples should recognize that 
these rules generally provide a spouse beneficiary with an en-
hanced opportunity to defer qualified plan and IRA benefits 
versus the deferral opportunities available to other benefi-
ciaries.  This enhanced deferral is achieved by allowing the 
surviving spouse beneficiary to rollover the deceased spouse’s 
qualified plan or IRA into the surviving spouse’s own quali-
fied plan or IRA,17 and by permitting  a spouse beneficiary 
to treat the deceased spouse’s IRA as the spouse beneficiary’s 
own IRA.18
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Adoption Credit.  

Individuals may claim a credit for “qualified adoption ex-
penses” paid or incurred by the taxpayer,19 subject to certain 
income limitations.20 Married couples claiming the credit 
must file a joint return.21  For the purposes of this credit, 
qualified adoption expenses do not include expenses in con-
nection with the adoption of the child of an individual’s 
spouse.22   The marital status of a same-sex couple may there-
fore impact the ability of the individuals to claim the adop-
tion credit.

Payments Pursuant to Divorce. 

Gross income generally includes alimony and separate main-
tenance payments received by a spouse pursuant to a divorce 
or separation instrument.23  The payments are deductible by 
the payor spouse.24  The marital status of a same-sex cou-
ple may therefore have significant tax consequences upon a 
breakup of the relationship.

Qualified Domestic Relations Orders (QDROs).

The QDRO rules generally permit an individual to assign a 
portion of his or her qualified plan benefits without trigger-
ing income where the transfer is pursuant to any judgment, 
decree, or order (including approval of a property settlement 
agreement) that relates to the provision of child support, ali-
mony payments, or marital property rights to a spouse, for-
mer spouse, child, or other dependent of the qualified plan 
participant.  Qualifying transfers must be made pursuant to 
a state’s domestic relations law.25  A couple’s marital status 
therefore determines the ability to utilize the QDRO provi-
sions upon any breakup of the relationship.

No Gain or Loss on Transfer of Property to Spouse. 

 In general, no gain or loss is recognized on the transfer of 
property to a spouse.26  This non-recognition rule also ap-
plies to transfers to a former spouse if incident to a divorce.27  
These transfers are generally treated as acquired by the trans-
feree as a gift, with the transferee succeeding to the adjust-
ed basis of the transferee.28 A couple’s marital status could 
therefore have significant tax consequences where property is 
transferred between the parties.

Family Attribution Rules.

  The IRC contains family attribution rules that generally limit 
the ability of certain related parties, including spouses, to rec-
ognize tax benefits otherwise available to unrelated parties.  For 
example, losses from the sale or exchange of property between 
an individual and a corporation are disallowed where more 

than 50% of the value of the outstanding stock of the corpora-
tion is owned, directly or indirectly, by the selling individual.29  
Indirect ownership for these purposes includes ownership by 
a spouse.30  Similar rules apply for sales of property between a 
partnership (including an LLC treated as a partnership) and a 
person owning, directly or indirectly, more than 50 percent of 
the capital or profits interest in the partnership.31

Other constructive ownership rules that include spousal at-
tribution are used to determine whether a redemption of 
corporate stock qualifies for capital gain treatment,32 whether 
corporations are members of a “controlled group” that must 
share the low corporate tax brackets,33 and whether corpora-
tions and other entities under common control will be treat-
ed as a “single employer” under the qualified plan rules.34

Estate and Gift Tax Provisions. 

In addition to the federal estate tax marital deduction that 
was at issue in the Windsor case, the marital status of a couple 
will determine the availability of the federal gift tax marital 
deduction for lifetime gifts to each other,35 and the availabil-
ity of the gift-splitting election for gifts to children or other 
third parties.36  Marital status will also determine whether 
there is a surviving spouse who may make the “portability” 
election to add the deceased spouse’s unused estate tax exclu-
sion amount to the surviving spouse’s own estate tax exclu-
sion amount.37

Michigan Department of Treasury Guidance

The Michigan Department of Treasury issued a Notice to Tax-
payers on September 17, 2013 that requires same-sex couples 
who file a joint federal tax return to file Michigan income 
tax returns as single filers.  The Department states that the 
Michigan Income Tax Act limits a joint return to a married 
couple who are a “husband and wife,” and that Michigan has 
defined marriage as a union of one man and one woman un-
der Article 1, section 25 of the Michigan Constitution.  The 
Department will provide a worksheet on its website that can 
be used to recalculate income.

concLUSIon       

The landmark Windsor case generally elevated the status of 
same-sex married couples by finding Section 3 of DOMA 
unconstitutional. Same-sex married couples will now share 
the tax benefits, and tax burdens, of marriage. 

Same-sex married couples will need to review their personal 
tax situations to determine the impact the Windsor decision 
will have on their Federal tax obligations starting this year.  
Same-sex couples contemplating marriage should recognize 
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and plan for the impact of marital status on their overall 
tax liability.  As illustrated above, there may be a substantial 
“marriage penalty” with the filing of a joint return, particu-
larly where each spouse has significant income.

Other income tax provisions impacted by marital status in-
clude rules governing the taxability of social security ben-
efits, the taxability of employer-provided health insurance 
and HSA distributions, the qualified plan and IRA “mini-
mum required distribution” rules and the treatment of gain 
on the sale of property between spouses.  Marital status also 
impacts the estate and gift tax marital deductions, the ability 
of couples to use the “gift-splitting” election, and the “por-
tability” election to utilize a deceased spouse’s unused estate 
tax exclusion amount.   
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IntroductIon

On June 26, 2013, the United States Supreme Court issued 
one of its most highly anticipated decisions in United States 
v. Windsor.1  In that opinion, the Court ruled that Section 
3 of the Defense of Marriage Act (DOMA) was unconstitu-
tional because it violates the Fifth Amendment’s guarantee 
of equal protection.2  Section 3 had limited the terms “mar-
riage” and “spouse” to opposite-sex couples for purposes of 
all federal laws.3  As a result, same-sex marriages that are valid 
under state law now must also be recognized for federal law 
purposes.
 
While on the surface this appears to be a primarily social is-
sue, the Windsor decision will also have major implications 
for the operation of employee benefit plans, as they are prin-
cipally governed by the Code and the Employee Retirement 
Income Security Act (ERISA), both federal laws.  When ana-
lyzing the effect of the Windsor decision on employee benefit 
programs, it is first important to realize what the decision did 
do and what it did not do.  The constitutionality of Section 2 
of DOMA, which allows states to refuse to recognize same-
sex marriages performed in another state,4 was not at issue 
in Windsor.5  Thus, headlines indicating that the Windsor 
decision “legalized gay marriage” are misleading.  Rather—
at least for now—the Supreme Court has left the decision 
regarding whether to permit same-sex marriage to each of 
the individual states.6  The Windsor decision simply requires 
those same-sex marriages which are valid under state law to 
be recognized for federal law purposes.

Similarly, it is important to recognize what we do know at this 
point and which questions remain unanswered.  There are a 
number of outstanding issues on which guidance is needed 
from the federal agencies who enforce the federal laws af-
fected by Windsor.  The two chief issues relevant to employee 
benefits (namely, which state’s laws control for purposes of 
determining whether a particular same-sex marriage is valid, 
and to what extent the Windsor decision is retroactive) will 
be discussed later in this Article.

Windsor’s EffEct on EmployEE BEnEfIt programs

While DOMA was not generally regarded as a benefits law, 
it had a significant impact on the benefits community.  Like-

wise, the decision in Windsor to strike down Section 3 of 
DOMA will have a major impact as well.  While most of the 
changes outlined below will benefit same-sex couples, that is 
not always the case.  One example that will affect both retire-
ment and welfare benefits is the impact of the decision on 
controlled group analyses.  Under the Code’s family attribu-
tion rules, an individual is deemed to possess an ownership 
interest which is held by that individual’s spouse.7  Consider 
the case of same-sex spouses who each own a business:  Prior 
to Windsor, these businesses were unrelated, but now they 
are treated as a controlled group, which could lead to myriad 
compliance issues.8

Windsor’s Effect on Retirement Plans

There are a number of rules in the retirement plan universe 
that must now recognize same-sex spouses:

•	 Surviving Spouse Benefits and other Spousal Protec-
tions:  Probably the most obvious rules that apply dif-
ferently in the case of married individuals are surviving 
spouse benefits and other related spousal protections.  
A married participant in a plan subject to the Code’s 
funding requirements (generally defined benefit plans, 
but also certain defined contribution plans) is required 
to receive a qualified joint and survivor annuity (QJSA) 
or a qualified optional survivor annuity (QOSA) with 
the participant’s spouse as joint annuitant, unless the 
participant’s spouse consents to an alternative form of 
distribution.9  Pre-Windsor, since a participant with a 
same-sex spouse was treated as single, the participant 
would have received a single life annuity, and his or her 
spouse’s consent would not have been required.  Post-
Windsor, the same participant is treated as married, and 
therefore must receive a QJSA or QOSA unless the par-
ticipant’s newly recognized same-sex spouse consents to 
a different form.

Plans subject to these QJSA/QOSA rules must also of-
fer a qualified pre-retirement survivor annuity (QPSA) 
for spouses of married participants who die prior to re-
tirement.10  The QPSA is essentially equivalent to the 
survivorship portion of the QJSA that the spouse would 
have received if the participant had commenced ben-
efits prior to death.11  However, many of these plans do 
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not provide any survivor benefit in the case of single 
participants, which included participants with same-sex 
spouses before Windsor.  Now, these same-sex spouses 
will enjoy the protection of a QPSA.

Defined contribution plans not subject to section 412 
are exempt from the application of these QJSA/QOSA/
QPSA rules if those plans provide that a participant’s 
surviving spouse will receive 100% of the participant’s 
vested account balance upon the participant’s death (un-
less the spouse consents to an alternate beneficiary).12  
Prior to the Windsor decision, this protection was not 
extended to same-sex spouses.  Now, same-sex spouses 
of deceased participants in such plans will have the right 
to receive the participant’s entire vested account balance 
unless that spouse consents otherwise.

•	 Beneficiary Designations:  In plans subject to the 
survivorship rules above, a spouse must consent to the 
designation of any other beneficiary.13  In addition, al-
most all retirement plans provide a default beneficiary 
structure that begins with a surviving spouse.  Same-
sex spouses must now be taken into account for these 
purposes.

•	 Delayed Required Minimum Distributions:  Surviv-
ing spouses of married participants enjoy some relaxed 
timing for distributions from defined contribution 
plans under the Code’s required minimum distribution 
(RMD) rules.14  These rules, which govern when distri-
butions under a retirement plan must begin, generally 
use the “Uniform Lifetime Table” based upon the age of 
the employee.15  However, if the sole beneficiary is the 
participant’s spouse, the maximum period for distribu-
tion is the longer of the distribution period that would 
apply for a single participant or the distribution period 
determined based upon the couple’s joint life and last 
survivor expectancy.16  This lengthens the maximum pe-
riod over which RMDs must be made (thereby decreas-
ing the amount of each RMD), which has the effect of 
further deferring taxation on these amounts and allow-
ing for additional tax-advantaged growth.  In addition, 
if the participant dies before distributions begin, a sur-
viving spouse may defer commencement of payments 
until the end of the year in which the employee would 
have attained age 70½,17 as opposed to beneficiaries of 
single participants who must either begin to receive dis-
tributions (to be paid over the beneficiary’s lifetime) by 
the end of the year following the year of the participant’s 
death,18 or receive a distribution of the entire account 
within five years.19  After Windsor, same-sex spouses will 
also qualify for this advantageous RMD treatment.

•	 Minimum Death Incidental Benefit Rule:  The mini-
mum death incidental benefit (MDIB) rule provides 

limitations on the maximum length of an annuity which 
may be paid to a participant and his or her annuitant 
where the age difference between the two exceeds a cer-
tain threshold.20  The policy behind this rule, similar to 
the RMD rules, is to ensure that retirement benefits are 
used primarily as retirement income and not for estate 
planning purposes.  However, the MDIB rule is deemed 
satisfied where the participant’s sole beneficiary or joint 
annuitant is his or her spouse.21  Prior to Windsor, the 
MDIB rule had the potential to limit the forms of benefit 
payable to a participant with a same-sex spouse, because 
that participant was treated as single.  Post-Windsor, the 
same-sex spouse provides an exception to this rule.

•	 Rollover Options:  The spouse of a deceased participant 
may roll an inherited benefit over to any eligible retire-
ment plan or IRA as if the spouse were the participant.22  
A nonspouse beneficiary may also roll over an inherited 
benefit, but only to an “inherited IRA,”23 which is sub-
ject to substantial restrictions on subsequent rollover 
and RMDs.24  Post-Windsor, same-sex spouses will qual-
ify for the more favorable spousal rollover options.

•	 Hardship Distributions:  Defined contribution plans 
may (but are not required to) provide for distributions 
on account of hardship.25  Those that do so are permitted 
to allow for distributions based upon not only a hard-
ship of the participant, but also for medical, tuition, or 
funeral expenses incurred by the participant’s spouse or 
primary beneficiary.26  Because same-sex spouses were 
not recognized prior to Windsor, a participant could 
only take a hardship distribution based upon the hard-
ship of a same-sex spouse if that spouse was named as the 
participant’s primary beneficiary (and the plan allowed 
for such beneficiary hardship distributions, which many 
do not).  After Windsor, this is no longer necessary, so 
the participant can name a different beneficiary without 
limiting his or her ability to take a hardship distribution 
based upon the hardship of the participant’s spouse.

•	 Qualified Domestic Relations Orders:  The qualified 
domestic relations order (QDRO) rules in the Code and 
ERISA provide an exception to the anti-alienation pro-
visions of those laws, so that a portion of a participant’s 
retirement benefit can be assigned to provide support 
to a spouse, former spouse, child, or other dependent, 
generally as a result of a divorce.27  Thus, prior to the 
Windsor decision, the same-sex spouse of a participant 
could only be awarded a portion of the participant’s re-
tirement benefit by a QDRO if he or she could qualify 
as an “other dependent,” which was not often the case.  
Following Windsor, a QDRO may assign a portion of 
a participant’s benefits to his or her same-sex spouse or 
former spouse without the need to demonstrate depen-
dent status.
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Windsor’s Effect on Health and Welfare Benefits

The decision will arguably have an even more substantial 
impact on health and welfare benefits offered by employers:

•	 Employer-Sponsored Group Health Plans:  Employ-
er-provided health benefits are generally excludable from 
an employee’s income, including coverage provided to 
the employee’s spouse and dependents.28  Prior to Wind-
sor, some employers had already begun providing health 
benefits to same-sex spouses.  However, since these indi-
viduals were not recognized as spouses under the Code, 
the value of the coverage was required to be imputed 
to the employee as taxable income, unless the same-sex 
spouse could also qualify as a dependent (again, most 
did not).  The same was true for the children of the 
same-sex spouse, although the children often qualified 
as dependents of the employee as well.  This imputed in-
come also resulted in payroll taxes for both the employee 
and the employer.

•	 Cafeteria Plans:  In addition to being relieved of the 
tax on the employer-provided portion of health cover-
age for a same-sex spouse, an employee may now use 
pre-tax payroll deductions through a cafeteria plan to 
pay for his or her share of that coverage.29  Prior to 
Windsor, the employee had to pay for such coverage on 
an after-tax basis.

•	 HIPAA Special Enrollment Rights:  Generally, em-
ployees are only allowed to enroll in a health plan during 
a limited “open enrollment” period prior to the begin-
ning of each plan year.30  However, special enrollment 
rights provided by the Health Insurance Portability and 
Accountability Act (HIPAA) permit participants to en-
roll a new spouse mid-year, or to change coverage elec-
tions in connection with a change in marital status, loss 
of coverage under a spouse’s plan, or addition of a de-
pendent.31  A same-sex spouse will now be treated as a 
spouse for purposes of these rules.  In addition, although 
further guidance would be welcome, it appears that this 
will permit the mid-year addition of same-sex spouses in 
the 2013 plan year based upon their newly-recognized 
status, even if the actual marriage took place years ago.32

•	 Health FSAs, HRAs, and HSAs:  Employees with 
a Health Flexible Spending Account (Health FSA), 
Health Reimbursement Arrangement (HRA), or Health 
Savings Account (HSA) may seek reimbursement for 
qualifying medical expenses of the employee as well 
as the employee’s spouse and dependents.33  Following 
Windsor, the qualifying medical expenses of a same-sex 
spouse (and the spouse’s children, who will now be con-
sidered step-children and dependents of the employee) 
may be reimbursed under any of these arrangements.

Then again, in order to be eligible to contribute to an 
HSA, an employee generally must be covered under 
a high deductible health plan (HDHP) and must not 
have any nonHDHP coverage.34  NonHDHP family 
coverage of an employee’s spouse is taken into account 
for these purposes, unless such coverage does not cover 
the employee.35  Thus, after Windsor, an employee’s 
ability to participate in an HSA could potentially be 
jeopardized by a same-sex spouse’s nonHDHP family 
coverage.

•	 COBRA:  A same-sex spouse covered under an em-
ployer’s group health plan is now potentially a COBRA 
qualifying beneficiary.36  This means that if the same-sex 
spouse experiences a COBRA qualifying event, he or she 
will have an independent right to elect COBRA continu-
ation coverage.37

•	 Dependent Care FSAs:  The effect of the Windsor de-
cision on dependent care programs is a double-edged 
sword.  On one hand, an employee may now seek reim-
bursement for expenses relating to a same-sex spouse’s 
children who would not otherwise qualify as dependents 
of the employee, as well as a same-sex spouse who is in-
capable of self-care.38  On the other hand, the same-sex 
spouses will now be treated as a married couple, so their 
combined limit on contributions to a dependent care 
FSA are now limited to $5,000 (or $2,500 each if they 
elect to file separately).39  When the spouses were treated 
as single, each could have contributed $5,000.40

•	 FMLA:  The Family Medical Leave Act (FMLA) permits 
an employee to take unpaid leave to care for a family 
member with a serious health condition, including the 
employee’s spouse.41  As a result of the Windsor decision, 
employees can now take FMLA leave to care for a same-
sex spouse with a serious health condition.42

•	 Employer Shared Responsibility Provisions:  Un-
der the employer shared responsibility provisions of 
the Patient Protection and Affordable Care Act (the 
“ACA”), large employers must offer minimum essential 
coverage to at least 95% of their full-time employees 
and their dependents.43  After Windsor, the children 
of a same-sex spouse will be considered step-children, 
so they will qualify as dependents of the employee and 
must be taken into account for purposes of this deter-
mination.

outstandIng IssuEs

There are a number of questions relating to the Windsor 
decision for which we are still waiting for answers.  The two 
principal issues that have arisen are (1) which state’s law 
controls when a same-sex couple is married in a state that 



Michigan Tax Lawyer-Fall 2013

26

permits it but resides in a state that does not recognize their 
marriage, and (2) to what extent is the effect of the decision 
retroactive?

Determining Whether a Same-Sex Marriage 
is Valid Under State Law

Perhaps the biggest open issue since the issuance of the 
Windsor decision has been how to determine whether a given 
same-sex marriage is valid under state law.  To a large degree, 
recent guidance has resolved this issue; yet certain aspects 
remain problematic.

The simplest situation involves a same-sex couple who both 
marries and resides in a state that recognizes their marriage.  
Clearly, after Windsor, this couple must be treated in the 
same manner as an opposite-sex couple for employee ben-
efits purposes.44  However, only 13 states and the District of 
Columbia currently permit same-sex marriage.45  This lack of 
uniformity creates the potential for a same-sex couple to be 
legally married in a state which permits it, but to reside in a 
state that does not recognize their marriage.  So, the question 
becomes:  Which state’s law controls?

At this point, two competing schools of thought have come 
to the forefront.  Under the “state of celebration” rule, if a 
same-sex couple is legally married in a state that permits it, 
then they are treated as married, regardless of where they 
reside.  Under the alternative “state of residence” rule, the 
same-sex couple is treated as married if their marriage is 
recognized by the state in which they reside.  Note that if 
a same-sex couple can pass the state of residency test, they 
will necessarily pass the state of celebration test, because they 
must first be married for their state of residency to recognize 
that marriage.

Thus far, the state of celebration test seems to be gaining 
the most momentum.  The Office of Personnel Manage-
ment (OPM), which administers the benefit programs for 
most federal employees, first adopted the state of celebration 
rule.46  The Service recently followed suit, issuing guidance 
explicitly adopting this rule.  Revenue Ruling 2013-17 pro-
vides that “[f ]or Federal tax purposes, the Service adopts a 
general rule recognizing a marriage of same-sex individuals 
that was validly entered into in a state whose laws authorize 
the marriage of two individuals of the same sex, even if the 
married couple is domiciled in a state that does not recognize 
the validity of same-sex marriages.”47  The Service has also 
promised to issue additional future guidance for employer 
plans.  Even more recently, the Department of Labor (DOL) 
joined these agencies, opting for the state of celebration rule 
in Technical Release 2013-04.48  This is welcome guidance 
for most plan administrators because it provides a much 
higher degree of certainty and uniformity in operation.

However, the application of the DOL’s position in Technical 
Release 2013-04 is limited to the exercise of its authority 
under Title I of ERISA, the Code, and DOL regulations at 
chapter XXV of Title 29 of the C.F.R.49   Notably, this new 
guidance does not extend to FMLA determinations, with 
respect to which the DOL has previously adopted the state 
of residency rule.  The DOL’s FMLA regulations state that 
“[s]pouse means a husband or wife as defined or recognized 
under State law for purposes of marriage in the State where 
the employee resides….”50  This state of residency rule pro-
vides challenges for employers, even ignoring any difficulties 
resulting from a conflict with the Service position and the 
DOL’s own position on other employee benefits matters.51  
Employers will need to analyze FMLA leave on a case-by-case 
basis for employees who request leave to care for a same-sex 
spouse.  An employer might adopt a policy of recognizing all 
same-sex spouses as spouses for FMLA purposes, regardless 
of their state of residency, in order to appease employees or 
in an attempt to simplify administration.  However, if an 
employer grants leave to care for a same-sex spouse and the 
couple does not live in a state that recognizes their marriage, 
this does not qualify as FMLA leave under the regulations, 
and cannot be counted against the 12-week maximum for 
the employee.52  Therefore, even employers with such uni-
form policies will either need to track FMLA leave on an 
individual basis based upon the employee’s state of residence, 
or accept that they will not be able to enforce the 12-week 
maximum for employees with same-sex spouses.

One thing that is very clear from the text of the Windsor 
opinion, as well as subsequent guidance, is that a same-sex 
couple must actually enter into a lawful marriage for any fed-
eral law to treat them as spouses.53  The ruling does not ap-
ply to domestic partnerships, civil unions, or similar formal 
relationships recognized under state law.54

Retroactive Application of Windsor

 Generally, when the Supreme Court declares a law 
unconstitutional, it is void retroactively to its date of adop-
tion.55  However, retroactive implementation could be quite 
complicated, if not impossible, in the context of certain em-
ployee benefits programs.  For example, is a plan adminis-
trator obligated to offer a retroactive QJSA to the same-sex 
spouse of a participant who has been receiving a straight-life 
annuity?  Revenue Ruling 2013-17 provides some guidance 
on the retroactive application of Windsor for Code purposes.  
The holdings of the Ruling apply prospectively beginning 
on September 16, 2013.56  Affected taxpayers may, but are 
not required to, file an amended return for previous years.  
However, the Ruling limits this to open years within the 
meaning of section 6511.57  In addition, “[t]axpayers may 
rely … on this revenue ruling retroactively with respect to 
any employee benefit plan or arrangement or any benefit 
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provided thereunder only for purposes of filing original returns, 
amended returns, adjusted returns, or claims for credit or refund 
of an overpayment of tax….”58  Thus, a taxpayer may not, for 
instance, demand retroactive surviving spouse benefits from 
a plan administrator based upon the Revenue Ruling.

The Service has indicated its intent to issue future guidance 
on the retroactive application of Windsor.59  It has prom-
ised that such guidance will take into account consequences 
to all stakeholders and will “provide sufficient time for plan 
amendments and any necessary corrections so that the plan 
and benefits will retain favorable tax treatment for which 
they otherwise qualify.”60  Thus, for now, we wait.

actIon ItEms for EmployErs

While many questions still remain, it is important for em-
ployers to take a proactive approach to complying with the 
Windsor decision.  Key action items include:

•	 Review benefit plan documents, especially determining 
where terms such as “spouse” or “marriage” are defined 
and whether existing definitions violate Windsor.

•	 Develop a process to identify same-sex spouses.  Note 
that this could be a sensitive topic and should be han-
dled delicately.  Implementing a process consistent with 
the method for identifying opposite-sex spouses should 
minimize potential issues.

•	 Employers who have been treating the value of health 
coverage provided to same-sex spouses as taxable income 
should cease doing so, effective immediately.

•	 Identify any additional issues for which you require clar-
ification and contact your benefits attorney.

aBout thE author

Brian Gallagher is an attorney in the Em-
ployee Benefits Practice Group at the Fraser 
Trebilcock law firm in Lansing.
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TRIBUTES TO LAw PROFESSOR MICHAEL J. MCINTYRE

LaW profeSSor and tax JUStIce proponent mIchaeL J. 
mcIntyre dIeS

By Jaime Arora and Lee A. Sheppard

Reprinted with permission of Tax Analysts.  Full Text Published 
by Tax Analysts.

Michael J. McIntyre, 71, an authority on international tax 
law and longtime professor at Wayne State University Law 
School in Detroit, died August 14 at his home in Ann Arbor, 
Mich., after an extended illness.

McIntyre served as a consultant to national governments on 
six continents, to the United Nations Department of Eco-
nomic and Social Affairs, and to the OECD.  He recently 
served as a consultant to the U.N.’s Committee of Experts 
on International Cooperation in Tax Matters, the group re-
sponsible for updating the U.N.’s model tax treaty.

He was the founding editor of Tax Notes International.

McIntyre graduated from Providence College in 1964 and 
served in the Peace Corps in Bhopal, India, where he taught 
mathematics and English and built windmills.  He received 
his J.D. from Harvard Law School in 1969 and later re-
turned to his alma mater to become the director of training 
of Harvard Law’s international tax program.

“My oldest brother, Mike, was my mentor and best friend,” 
said Citizens for Tax Justice Director Robert McIntyre.  “He’s 
the reason that I’ve spent my career in tax policy.”

“Over the past four decades, we collaborated on tax return 
proposals that ran the gamut from international, to federal, 
to state and local, to American Indians.  We were soul mates 
both in tax policy and in life,” Robert McIntyre said.  “He 
made the world a better place, not just for me, the rest of his 
large extended family, and his many friends, but also for the 
countless people here in the U.S. and around the world who 
benefitted from the tax policies he promoted.”

Michael McIntyre published a multitude of books and ar-
ticles on a variety of tax topics.  He served as a senior adviser 
to the Tax Justice Network (TJN) and was the editor of a 
Web page dedicated to taxation and policy issues for devel-
oping countries.

“Mike played a major role in shaping TJN’s research and ad-
vocacy programs,” said TJN Director John Christensen.

“He has been a trenchant critic of the OECD’s dismal lack 
of progress over umpteen decades, while setting out a cogent 
case for more radical reform, especially in the direction of 
combined reporting,” said Christensen.  “Mike gave his time 
and expertise generously, and he’ll be remembered fondly for 
his permanent smile and constant good humor.”

David Spencer, a senior advisor to the Global Alliance for 
Tax Justice Coordinating Committee, noted that McIntyre 
was especially interested in tax justice and how the interna-
tional tax architecture should be modified to better protect 
the interests of developing countries.  A true professor, Mc-
Intyre was ready to consider and promote different solutions 
to issues in the international tax system, Spencer said.

“He was not satisfied with just being a formidable technical 
expert, a brilliant writer, or a clever guy,” said James S. Hen-
ry, chair of the Global Alliance for Tax Justice Coordinating 
Committee.  “He also felt a kind of professional civic duty to 
be a thorn in the side of established interests, to inspire his 
students and peers to reform the system – especially by mak-
ing it fairer to ordinary ‘developing’ individuals, businesses, 
and countries.”
 
“His kind of tax professor unfortunately has become a rare 
and endangered species,” said Henry.  “Mike set a very high 
standard of intellectual achievement and public purpose, and 
we will have to work very hard to live up to it.”

“I first met Mike in the context of the U.N. tax committee, 
where it was immediately obvious that he was a man held in 
the very highest regard by the international tax community,” 
said Richard Murphy, director of Tax Research UK.
 
“This standing was rooted in his passion for tax justice and 
his willingness to share the resulting insights he’d developed 
with anyone wanting to understand the issues, which he 
willingly did with me,” said Murphy.  “Tax justice doesn’t 
have that many heroes, but Mike was surely one of them.”

Tracy A, Kaye of Seton Hall Law School remembered Mc-
Intyre as a dedicated teacher of tax law.  “I got to know Mike 
through his self-published international tax materials.  His 
wit and humor jumped off the pages,” Kaye said.  “He gener-
ously shared slides and resources as well as his time in count-
less discussions I enjoyed with him.  I will sorely miss the 
man and our conversations.”

“The world of international taxation has taken a huge loss 
with the passing of Mike McIntyre,” said H. David Rosen-
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bloom of Caplin & Drysdale, who also directs the interna-
tional tax program at New York University School of Law.  
“He never forgot that there were many stakeholders in this 
important area, and he stood up for those of little or no voice.

“He was a man of high integrity who fought the good fight 
on the public interest side of tax law which, until recently, 
was a very lonely place to be,” said Jack Blum, chair of the 
Tax Justice Network USA.

A professor at Wayne State since 1975, McIntyre was award-
ed the school’s President’s Award for Excellence in Service in 
January.  He also taught courses at Harvard Business School 

(1973), the University of Virginia School of Law (1976-
1977), the University of Michigan Law School (1995), and 
Utrecht University (2005).

Alan S. Schenk, a colleague of McIntyre’s at Wayne State for 
38 years, described him as an “outspoken advocate of pro-
gressive taxes and a critic of tax policy (whether promoted 
by our government or international organizations like the 
OECD) that favored big business over the little guy.”
 
McIntyre is survived by his spouse, May Ping Soo Hoo, and 
his two sons, Devin and Colin McIntyre, as well as seven 
siblings and numerous extended family members. 

I had the opportunity to know Mike as a student, a colleague 
and as a fellow contributor to the Wayne Law Review.  It 
was an opportunity that shaped my professional career and 
encouraged me to partake deeply in a field of taxation that 
I love.  We have been so fortunate that this giant among 
us chose to make Detroit, and Wayne State University Law 
School, his professional home.  

Mike was known for being the eclectic intellect and enjoyed 
a robust debate.  In fact, he could not help himself to en-
gage in conversation when the topic was one that he loved 
– multijurisdictional taxation – whether at the international, 
national or subnational level.  

Mike interviewed me, along with Alan Schenk, for a teach-
ing position at Wayne State University Law School (my alma 
mater) in 2004.  Several years later, in 2010, Mike was sent 
to perform my “teaching evaluation” by sitting in on one 
of my classes.  I provided him with the syllabus in advance 
and the materials I expected to cover that evening.  The class 
is taught from 6:10 to 9:10, and student participation can 
be a mixed bag, as you would expect at that time of night.  
We were covering the relatively recent case of Town Fair Tire 
Centers, Inc. v. Comm’r, a Massachusetts use tax case.  Mike 
was able to conduct himself in the role of a silent observer 
until the discussion of the case lead to a discussion of two 
major U.S. Supreme Court cases – Jefferson Lines and Gold-
berg v. Sweet.  The students were having a bit of difficulty 
understanding the underlying issues, and Mike jumped into 
the discussion as an eager participant, highlighting the State 

of Washington’s errors in the case and adding his own keen 
intellect to the analysis.  

I was a bit apprehensive that the student’s initial confusion 
would be deemed a defect of my teaching skills, but Mike’s 
written report to the Associate Dean indicated I was a “skill-
ful teacher with a full command of the subject and a fine 
addition to the faculty.”  More importantly, the review con-
tained an almost full briefing of Town Fair Tire Centers, Inc., 
and the other cases, which I suspect was well more than the 
Associate Dean wanted to read in a teacher evaluation.  Mike 
just couldn’t help himself, and his enthusiasm was infectious 
once he engaged you.

Mike will be missed.  As you pause to give him a moment 
of respect, take the opportunity to think of those who have 
inspired you in pursuing a career in tax.  If they are around, 
give them a call or send a note or email.  It will be appreci-
ated.  Don’t wait until it’s too late, mirror Mike’s enthusiasm 
and spread it among the tax community.  Encourage stu-
dents and associates to engage in tax matters and highlight 
the satisfaction it can bring to a career in law.
 

About the Author
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