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TAXATION SECTION 

20th Annual Report TAXATION SECTION 

Michigan Tax Practice and Procedures Manual 

The Institute of Continuing Legal Education 
is collaborating with our Section in the preparation 
and publication of the manual. Eighteen authors have 
submitted their articles to the editorial committee. 
The manual is scheduled for publication during the 
last calendar quarter of 1978. Lawrence J. Murphy, 
Chairman. 

Taxation Section Tax Journal 

This quarterly publication contains articles 
about u.s. and Michigan tax matters and Section news 
items. Beginning with the January-March 1978 issue, 
Anthony M. Vernava, professor of law at the University 
of Detroit Law School, is the editor. Eugene A. Gargaro, 
Jr., Chairman. 

State Bar of Michigan Journal "Tax Notes" 

This monthly feature contains taxation art
icles and information useful to lawyers in general 
practice in addition to terms of primary interest to 
taxation practitioners. Louis w. Kasischke, Chairman. 

Bureau of National Affairs Tax Management Portfolios 

Our Section has renewed its subscription to 
the portfolios located at the Michigan State Law Library 
in the Law Building, Lansing, Michigan lawyers are in
vited and encouraged to telephone or to write to the 
librarian for short-term loans of specific portfolios. 

Annual Federal and Michigan Tax Institutes 

The Institute of Countinuing Legal Education 
and our Section produced the Second Institute on December 
8 and 9, 1977 and the Third Institute is scheduled for 
October 4 and 5, 1978. A questionnaire was submitted to 
each Section for the purpose of planning these annual 
institutes. 
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u.s. Tax Court Luncheons 

Each time the Court has a Detroit session, our 
Section arranges a luncheon in honor of the visiting u.s. ~ 
Tax Court judge. On October 5, 1977, March 14 and June 
27, 1978 Judge William M. Fay, Chief Judge C. Moxley 
Featherston and Judge Herbert L. Chabot, respectively, I 
were our luncheon guests. Each of these luncheons pre- ~ 
sents an excellent opportunity to visit with the judge, · 
with Internal Revenue Service personnel, and with other 
taxation law practitioners. John L. Kind, Chairman. 

Tax Law Self-Designation/Certification 

The Council has been studying and developing 
recommendations for submission to the Representative 
Assembly with respect to proposed rules. John w. McNeil, 
Chairman. 

Liaison with Michigan Association of 
Certified Public Accountants 

Each of the MACPA Federal Taxation Committee 
and State and Local Taxation Committee has a represen
tative who attends our Council meetings. Our Section 
has a representative for each of these two MACPA com
mittees. Robert B. Pierce and Lawrence R. Van Til. 

On June 15, 1978 the annual seminar sponsored ~ 
jointly by our Section and the MACPA Federal Taxation 
Committee pertained to estate planning and the process-
ing of the U.S. estate tax return from inception through 
audit. Robert B. Pierce, Chairman. 

Central Region Internal Revenue Service -
Bar Association Liaison 

The annual meeting held on November 3 and 4, 
1977 in Cincinnati, Ohio was attended by three members 
of our Section. 
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Michigan Tax Litigation 

1 The council's opinion that tax litigation in 
v[ Michigan is in dire straits has been communicated to the 

state Bar of Michigan Board of Commissioners in response 
to two requests: one from the State Bar Committee on 
civil Procedure and one from the State Bar Special Corn-

' 

rnittee on Court Congestion. The Council proposed three 
possible courses of action with respect to Michigan tax 
litigation. 

Council Meetings 

Four meetings were held in addition to the 
meeting to be held immediately preceding the Section's 
annual meeting on September 20, 1978 at the Renaissance 
center in Detroit. A proposed amendment to the Section's 
by-laws will be submitted pertaining to admission to the 
section of Law Student Section members. Commissioner of 
Internal Revenue Jerome Kurtz and Zolman Cavitch have 
accepted our invitations to be our speakers. Allan J. 
Claypool, Chairman. 

Ernest Getz 
Chairman 
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MINUTES OF LIAISON MEETING 
CENTRAL REGION 

INTERNAL REVENUE SERVICE - BAR ASSOCIATION 
AT 

CINCINNATI, OHIO, NOVEMBER 3 - 4, 1977 

Bar Association Business Heeting 

Bar representatives met Friday morning, November 3, at 
Stouffer's Inn for their annual breakfast-business meeting prior 
to the regular annual liaison meeting, Charles R. Hembree, Fay
ette County presiding. Kenneth R. Hughes of Cincinnati Bar was 
elected Chairman and Bart A. Brown, Jr., Cincinnati Bar, was elec
ted Secretary of the Bar Liaison group for the 1978 year. Cin
cinnati, Ohio was again selected as the site for the 1978 regu
lar liaison meeting due to budgetary restrictions on travel funds 
for Internal Revenue personnel. 

Charles R. Hembree, Chairman, then expressed his appreci
ation and the Bar Liaison Group's appreciation to Bart A. Brown, 
Jr., Cincinnati Bar, who acted as secretary for the 1977 meeting 
for the work and time contributed by Bart A. Bro"m in organizing 
the 1977 meeting and preparation of the facilities for the meet
ing and liaison with Clarence E. Barnes, of the Region Council's 
Office in making all arrangements. Lester Ponder of the American 
Bar Association then spoke to the Bar Liaison Group concerning the 
American Bar Liaison meetings and expressed his appreciation of 
the IRS personnel contribution to the IRS-Bar Association meeting. 
Charles R. Hembree then assigned the various topics on the agenda 
to lead the discussion on behalf of the Bar Association Group to 
the following members: Larry L. Leatherman, Bob Martinelli, Les
ter Ponder, John A. Dunkel, Thomas Chambers, Don Hawkins and Bart 
Brown. 

Luncheon 

A luncheon for Internal Revenue and Bar representatives 
was held between regular business sessions on Friday, November 3, 
at the Banker's Club. The luncheon speaker was John L. Carey, the 
1977 President of the Indiana State Bar Association who was intro
duced by Lester M. Ponder, American Bar Association Liaison Rep
resentative for the Central Region. 

Liaison Meeting 

The regular annual Central Region Internal Revenue-Bar 
Liaison Meeting commenced at 9:00 a.m. on Friday, November 3, in 
the Federal Office Building, Cincinnati, Ohio. The meeting ~,;ras 
opened by Bart Brmvn, welcoming everyone to Cincinnati and remark
ing that we had a number of new people in attendance this year who 
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had never attended in the past and that we further had present 
Bar Represen~a~ives who had attended the meeting in the past as j' 
Government representatives. Leon Greene, Regional Commissioner, 
Central Region then addressed the group, stating that it was his 
feeling that the subject matter of this meeting should be limited ~ 
to broad regional tax problems and not those tax problems that 
should b~ tak~n. up at meetings t-Iith the District Directors • offices. 
Mr. Green then introdnced Frederic Hilliams, Executive Assistant 
to ARC, Audit, Central RAeion and John Carson, Chief, Audit, Louis-
ville. Mr. Green advised that Fred 1-/illiams was taking the place l 
of Jack Chivatero, Assistant Regional Commissioner, Audit, Central 
Region, as Mr. Chivatero was out of tow"tl. Nr. Green also advised 
that both Fred Williams and John Carson had been recently selected 
by the Internal Revenue Service for the Executive Development Pro-
gram and would start training on November 6, and at the completion 
would be assigned to executive positions in the national office. 

David Mills, Regional Council, Central Region, then ad
dressed the group welcoming all to the meeting. Hr. Hills exten
ded a particular welcome to Clarence E. Price, formerly Regional 
Counsel of the Central Region, who '-Tas attending this first Bar 
Liaison Heeting as a Bar Liaison member. 

(A) Audit - Technical Advice 

Fred Hilliams opened the discussion as to audit matters 
and stated that quarterly reports are received at the regional and 
district level on all technical advice cases and these quarterly 
reports reflect the estimated completion date of the final opinion 
to be submitted to the practitioner. Larry Leatherman then ques- J 
tioned the procedure on obtaining technical advice in that, under 
the published procedure, the IRS and practitioner are to certify 
the facts and the issues prior to submission to the national office. . 
The practitioner then submits a brief in support of his position 
to the district office but does not receive a copy of the district 
office brief in support of the IRS position. It is conceivable that 
the district office briefs would contain facts and arguments not 
previously submitted to the practitioner. Hr. Leatherman stated 
that he had attended meetings at the national office on technical 
advice matters and there had been issues and facts raised at that 
meeting which came from the district brief which were completely 
unfamiliar to him prior to the meeting. ~x. Leatherman stated that 1 

in his opinion the practitioner should be submitted a copy of the ~ 
brief being submitted to Hashington by the district office. John 

1
. 

Carson agreed that there should be an exchange of information so 
that the tax practitioner and the district both know what is being 
submitted to the national office for technical advice. Charles 
Hembree then noted that when the technical advice opinion is pro-
tested by the district and resubmitted to the national office for 
reconsideration, the tax practitioner is not sent a copy of the 
request for reconsideration. John Carson said that he did not 
know v1hy a tax practitioner is not sent ij. copy. He pointed out, 
however, that the reconsideration request passes through several 
hands and is finally resubmitted on the recommendation of the Chief 
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of Review. The practitioner is, however, advised that the case is 
being resubmitted to the national office. 

(B) Fringe Benefits and Employment Tax 

The proposed regulations on fringe benefits have never 
been published which has led to great uncertainty over the IRS 
policy in tl,.i.:; area. Leon Green stated that there was really no 
argument that fringe benefits are taxable. The present commission
e:;;· and former commissioner of Internal Revenue both have spoken on 
this matter, both taking the position that fringe benefits are .tax
able to the employee concerned. However, in the fringe benefit 
area, it has been impossible to enforce fairly the taxation of these 
benefits so that all taxpayers are treated equally. The present 
commissioner, Jerry Kurtz, has stated that while in his opinion 
these fringe benefits are taxable without question, it is possible 
that Congress should exempt certain types of fringe benefits from 
taxation, and that it is a legislative matter and not a matter of 
enforcement. Many of the Bar Representatives raised the question 
of the unfairness in treatment by individual agents at the Audit 
Level in that there seemed to be no uniform enforcement or policy 
and that it was done on an individual agent's basis rather than 
based upon an overall Service policy. Bart Brown raised.the ques-

• tion as to whether or not the Cohan Rule was being used hi •the 
fringe benefit area. Ed Barnes replied that they \vere no longer 
using the Cohan Rule in the field and \·7ere following Section 274 
Rules in the enforcement of the fringe benefit area: Leon Green 
stated that there had been no specific instructions to the Field 
Agents in the fringe benefit area. John Carson did report that 
there are certain types of fringe benefit cases (like the demo
automobile) which are being held in suspense at the present time. 
Mr. Green stated that it \-las very difficult in many areas to de
termine who was receiving the economic benefit, the employee or 
te employer. 

It seemed to be the consensus of the group that there 
was much confusion in the fringe benefit area. There are no hard 
and fast guidelines for the Agents to follow and, as a result, it 
is virtually impossible for us to advise clients-taxpayers as to 
what should be taxable to its employees. IRS is working on a re
vision of a section of its manual that it expects to finalize by 
July 1, 1978 and which, when finalized, should provide more con
sistency in audits involving fringe benefit issues. 

There followed a discussion on the employment taxes as 
it applied to the employee-independent contractor problem. It 
was stated by the Bar Liaison that this was a ser;i.ous problem:to 
a taxpayer-employer because if the employer determined that the em
ployee was in fact an independent contractor, and so treated him 
for employment tax purposes, that he was subject to an audit which 
would have retroactive effect and could create large tax deficien
cies because of the now sizable employment taxes. Mr. Green repor
ted that Congress is considering the probl~m at the request of the 
Treasury Department and has before it a proposal that the employer 
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should get credit for the taxes the employe~ has paid. Mr. Hilliams 
reported that the Service was presently following the common law · 
rule on employer-employee and that the GAO was further making a Jl 
study of this same area. Lester Ponder stated that there was an ad-
dress at the ABA meeting in Chicago concerning this problem and, ! 
with the difficulty of administering a common lmv definition, it 
was concluded that the existing problems would stay with us until 
there is either clarifying legislation or tax reform. Bar Liaison ,1, 
members pointed out that today it is almost virtually impossible to 
get information from the Service as to whether or not the employees 

1

. 
involved have paid their income tax and therefore a credit should 
be given to the employer of the v7ithholding tax so that IRS will 
not collect the tax twice. John Boden also noted that, when the 
Social Security Administration makes a determination that a person 
is an employee, the IRS automatically accepts its findings and as-
sesses the appropriate tax. Unfortunately, under existing proce-
dures, there is no real procedure for protesting. 

(C) Timely Protest 

Fred •rilliams began the discussion of this item stating 
that the granting of an extension for filing a protest beyond the 
thirty (30) day period is made at the district level and is based 
upon the facts and circumstances of the particular case. John 
Dunkel then stated that he felt that the District, instead of grant
ing only a thirty (30) days extension as normal, should be granting 
at least a sixty (60) day extension for the period of filing the 
protest. John Carson and Fred Hilliams then stated that they felt 
that to automatically grant a sixty (60) day extension would be too 
long and that these matters should be made on an _individual basis ~ 
and that in almost all cases, a thirty (30) day extension is auto
matically granted. Les Ponder then stated that, if. the District 
fails to grant an extension, then a ninety (90) day letter is is-
sued and, as a result, the matter is automatically extended for . 
filing a Tax Court Petition. Tom Chambers then reported that he , 
had never been refused an extension of at least thirty (30) days 
and did not think that this v1as of great concern. Finally, Mr. 
Williams noted that, under existing rules, the practitioner should 
be contacted by IRS to arrange a conference within fifteen (15) 
days after the filing of a protest. 

(D) Powers of Attorney 

Fred Hilliams reported that it was IRS policy to honor 
and recognize all powers of attorney filed with them on tax cases. 
Tom Chambers then stated that there should be a special procedure 
whereby the person holding the pot>er could designate by letter 
agents such as accountants, to consult on certain aspects of the 
case with the Revenue Agent. 

(E) Partnership Program 

John Carson reported that the partnership program and 
tax shelter program of the IRS is being run simultaneously and that 
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30% of the $25,000.00 and over loss partnership returns would be 
e~~~ined in the current ye2r. Larry Leatherman then raised the 
question that if you have 25 partners in 25 different states, how 
dces the IRS h~ndle the individual partner's problem. John Carson 
then reported that there was a 918(a) form sent to each district 
that has a partner of the partnership, notifying that district 
that an examination of the partnership was being conducted and that 
the district should not take final action as to the partner v7ithin 
the district until further notice of the results of the audit of 
the partnership. He also reported that the 918(a) control system 
is being computerized. Leon Green then stated that the current 
commissioner of Internal Revenue is taking a keen interest in the 
partnership program with increased emphasis on examination of part
nership returns. He stated in the past there has been sloppy pro
cedure in advising different districts of the partnership examina
tion but that the 918(a) program is being beefed up so that there 
will be more efficient exchange of information between districts. 
He also stated that the national office is discussing the problem 
which presently exists and that the only v;ay of protesting the 
partnership issue is for each individual partner to challenge the 
issue by protest, so that if you had 25 different partners, each 
individual partner would have to file an individual protest and 
each individual partner vmuld litigate on his own rather than as 
a partnership issue. John Carson reported that the Service now 
considers the partnership and tax shelter programs to be very im
portant and is allocating funds and manpm·1er accordingly. 

(F) Other Current Items 

Charles Hembree raised the question as to what is the 
standard used by the Service in allmving extensions for the pay
ment of estate taxes. Leon Green reported that only upon a shmv
ing of reasonable cause and a resulting hardship would an exten
sion be granted. If there is no hardship, then no extension ~vould 
be granted unless the estate falls under the statutory rules for 
automatically extending the payment of the tax. 

Clarence Price reported that the Service Center is 
sending out a questionnaire-on estate taxes requesting a lot of 
unnecessary information. Hr. Carson advised that the Service 
would review this questionnaire and the information being reques
ted. 

Disclosure/Discovery Panel 

This item of the agenda was moderated by Charles R. 
Hembree, and those taking part were Bernard Shclake, Regional 
Disclosure Officer; Robert Venable, Regional Counsel Disclosure 
Officer; Eugene M. Corbin, Assistant Regional Counsel, Tax Court; 
and Gerald 1-1. Fuller, Assistant Regional Counsel, Criminal Tax. 
Initially, Bernard Schlake stated that the Service had established 
a freedom of information reading room at 111 Constitution Avenue, 
N.H., '1:7ashington, D:C. as we~l as a read'ing room at each region
al offlce. The natlonal offlce, Freedom of Information Reading 
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Room, contains technical advice from the national office and letter 
rulings issued, all of which are available to the public. Each 
week current letter rulings are added to the list and are indexed 
by code sections. I£ you desire, a list of rulings which are avail
able can be obtained by writing to the Freedom of Information Read
ing Room, citing the code sections which you are interested in. 
They will then advise you as to 1-1hat rulings are available .under 
that code section. Presently, rulings which have been issued since ~~· 
Novt>mbeT, 1976 "'" av:>i.lable. The national office is working in 
reverse chronological order on approximately 125 letter rulings which 
go back to 1968 and these will be added to the list as they are com
pleted. If a taxpayer does not want personal information contained 
in the letter rulings to be published, he will have an opportunity 
to write the Service and have this information de~eted from the pub
lished data. 

The regional reading rooms are set up for non-tax practi
tioners and are not intended for lawyers or accountants skilled in 
tax practice. These are intended as a place where the average tax
payer can obtain information. 

Larry Leatherman then raised a question as to what disclo
sure is made by IRS to SEC, such as where it finds that a taxpayer 
has made a questionable payment. Bernard Schlake reported that, if 
the information is something that the taxpayer furnished to IRS, SEC 
would have to come to IRS with an explicit order in order to get 
the information. If the IRS develops the information from third 
parties and IRS believes a Title XVIII U.S. Code violation has oc
curred, the Service will then submit the information through the 
Justice Department to SEC. Leon Green advised that any informa
tion to be turned over to another agency must be approved by the Di
rector of Disclosure and IRS is being very conservative in its in
terpretation of what information can be turned over to other agen
cies. 

Bernard Schlake reported that it was too expensive to ) 
have a District Level Reading Room since the reading rooms are not 
being used to any great extent. Most practitioners and others con
cerned with tax matters do their research through publications such 
as Prentice-Hall and are only interested in specifically tax prob-
lems. However, if there is any information you >vish at the district 
level, you can go to the district disclosure officer and he >-xill ob-
tain for you a copy of anything from the regional reading room. Hr. 
Schlake reported that the procedure for using the regional reading 
room is to go to the ARC Audit Office and then security will take 
you to the reading room. Copies of the material in the reading room 
may be obtained at $.10/copy. Mr. Schlake reported that almost all 
IRS manual information is in the reading room but that there is a 
separate secret manual which is not available to the public. This 
secret manual contains principally information on audit selection 
criteria. Thus, almost all of the IRS manual is available for 
inspection by the public. 

Gene Corbin advised that it is the position of the Chief 
Counsel that once a Tax Court Petition is filed, you are no longer 
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subject to the Freedom of Information Act, although in mdst cases 
if the information could be obtained under the Freedom of Informa
tion Act, Regional Counsel \vould probably waive its rights under the 
discovery procedures and turn over the information to you. If the 
case is 'in the Appellate Division prior to· the filing of a petition, 
the practitioner must use the Freedom of Information Act in obtain
ing any information. Internal government memos will normally not 
be gi_-\1-cz-.. Gt.:t: £:.S thsy cottta.in opinion information primarily. How
ever, if a memo contains factual data the facts vlill be given out 
b~t r..vt the weUJV a.s a v;hole. T-Letters contained v1ith the Field 
Agent's report generally will be given out, but Appellate write-ups 
will be refused. Lester Ponder reported that Judge Dawson in one 
instance at least, has ordered the Appellate. \vrite-up turned over 
to a taxpayer's counsel. Mr. Corbin reported that generally the 
special agent's report may be turned over .in a civil case if there 
is no violation of the Privacy Act but that no Regional Counsel crim
inal report will be turned over in a civil case. Gene Corbin re
ported that the decision as to what to turn over is made at the Re
gional Counsel level in a civil case and generally is not referred 
to the national office. Counsel tries to weigh the facts and the ef
fects upon freedom of expression between governmental offices and 
generally does not turn over information \vhich would affect this 
freedom of expression. Mr. Corbin further advised the Tax Court re
quires that the parties try to obtain information informally before 
resorting to the rules of discovery. 

Mr. Corbin reported that the new Tax Court discovery rules 
have only been a moderate burden upon Counsel's office and in fact 
the Regional Counsel has been using the discovery rules more than 
outside practitioners. He further stated that generally Counsel 
has not been forced to use the discovery rules in those cases \vhere 
a skilled tax practitioner represents the taxpayer. Rather, most 
discovery has been in cases YThere the representative is either not 
familiar with Tax Court practice or a pro se case. 

Mr. Fuller advised that no information is given out under 
the Freedom of Information Act in criminal cases handled by Counsel's 
office. Bob Pierce raised a question as to whether, under the neH 
code rules on summonses, notices are being given to taxpayers' at
torney when a summons is issued to a ~hird party and, if notice is 
being given, what procedures are being follmved to provide such no
tice. Robert Venable reported that third party summonses are not 
being issued without super\lisors approval and that records are kept 
that the taxpayer or his counsel has been advised of the issuance of 
a third party sunnnons. Hr. Venable also stated that, if the rules 
are not followed and a taxpayer or his counsel is not notified, the 
information is illegally obtained evidence and \vould not be available 
for use in that case. Bob Pierce then stated that, if the taxpayer's 
representative is not notified of the issuance of the summons, he 
doesn't know that the information has been obtained and thus has no 
way of knmving that the information should be suppressed. Mr. Ven
able replied that IRS experience shows that third parties are not 
complying with summonses unless it is pr~ven to them that the tax
payer has been notified of the issuance of the summons. 
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Appellate Matters 
Claude Rogers, Assi~~ant~~~ional Commissioner, Appellate 

(A) Raising New Issues 

Mr. Rogers reported that a new issue is defined in the 
Appellate Manual and should only be raised if the issue is clear
cut: a.nd a m!!ter.i.«.l tax is involved. It should never be raised for 
the purposes of "horse trading" or attempting to obtain a settle
!!!e~t. The issue should be raised by the conferee at his initial 
meeting with the taxpayer or his counsel. The appeals officer 
himself determines whether or not a new issue is being raised. 
Appellate does not consider an alternative theory of tax on an ad
justment raised by the Agent as constituting a ne>v issue and, there
fore, the rules as to an alternative position are not as restrictive 
as raising a new issue. 

(B) Returning Cases to Audit 

Cases are generally returned from Appellate to the Field 
for the following reasons: 

1. Premature referral to Appellate 

2. Verification nd/or consideration of ne>v evidence 
by the agent 

3. Substantial additional information required to 
resolve the issue 

4. 1-!isapplication of law 

5. Failure to secure extensions 

6. New issue discovered 

7. Where technical advice should have been obtained 

The taxpayer's representative is not notified of there
turn of the case to Audit. However, in virtually every case he vrill 
be notified by the examining agent within a reasonable time of the 
case being returned. 

(C) New Procedures 

Mr. Rogers reported that the definition of the Appellate 
mission is being changed in the manual to read that "the Appellate 
mission is to resolve without litigation" matters that come before 
it. There presently is under study combining District Conference 
and Appellate so that there will be only one appeal court rather 
than the t>w levels that no exist. Bar Liaison members Charles 
Hembree, John Dunkel, Larry Leatherman, and Bart Brown then raised· 
the question as to what is the policy at the district level in a 
subsequent year examination of an issue that has been settled in 
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Appellate. Fred 1-lilliarns advised that, in a one issue case where 
there has been no trade-off of issues, the district v10uld generally 
fcllc~ t:h2 AppE:llate flnciings. But, when there has been a trade
off of issues, the subsequent examination is free to take a posi
tion different than that taken in the Appellate settlement. 

Accounts, Collection & Taxpayer Service 
(ACTS) and Service.Center Matters 

The Servi<e<> Representatives for this agenda item Here 
Stconley Baker, Assistant Regional Commissioner, ACTS and Robert 
Kensinger, Assistant to Director of Cincinnati Service C~nter. 
Mr. Baker opened by commenting that there has been no change in the 
policy of granting extensions to pay estate taxes. Ho-v1ever, the 
districts are enforcing the rules more strictly. 

Next, Mr. Baker noted that there was some question as to 
the appeals procedure to be used where a late filing penalty is 
automatically assessed. He reported that, upon request, a conference 
will be granted in the Collection District office. This is a special 
arrangement to hear and resolve appeals of assessed penalties. 

Yrr. Baker then stated that there is a neH officer in the 
district office and in the Service Center called a Problem Resolu
tion Officer whose function is to attempt to straighten out improper 
billing notices and assessments. Leon Green then said that the 
practitioner should first contact the person named in the notice 
he receives but, if that person fails to resolve the problem, then 
contact the Problem Resolution Officer at the district level. The 
District Problem Resolution Officer can resolve not only district 
problems but also Service Center problems as Hell. He is a trouble 
shooter whose job is to get the problem resolved and as such can 
cross functional lines as necessary. The Problem Resolution Offi
cer can be. contacted at the district office through taxpayer's ser
vice. 

Mr. Hembree then reported that he had a client who re
ceived a bill but also had a credit equal to the amount of the de
ficiency. He stated that a lien Has filed for the deficiency before 
any credit was offset. Leon Green explained this was the very type 
of situation that the Problem Resolution Officer can handle and that 
he has authority to input into IDRS to stop future billings until 
he gets the matter resolved. 

Bart Brown then stated that he has been rece~vlng inquiries 
from the Service Center based upon the matching of 1099s with the in
dividual tax returns on dividend and interest income. Stan Baker 
said that presently they are matching approximately 70% of the l099s 
but expect to be at the 100% level in 1979. However, the matching 
is only with respect to total interest and total dividends on the 
l099s and not on the individual 1099 amounts. Presently, they are 
averaging collections of $20,000 to $22,000 a week under this match
ing program. Leon Green advised that a notice is not sent if there 
is any question in the minds of the Service Center as to the liabil-
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I 
ity. This is not an assessment but purely a notice of an error as i 
provided ~nder the Tax. Reform Act and, if the taxpayers advise the ~-
Service Center that they do not owe the tax, then the bill is 
withdrawn and the normal assessment procedures are then followed. , 

Stan Baker then reported that the- Service Center is at- I 
tempting to be more consistent in the handling of extensions to 

sian requests with guidelines to be followed so that more consis- . 
file tax returns. IRS h;;s provided the people \·lho pass on exten- ,. 

1

,
1 

tency will be established and, in addition, is spot reviewing the 
actions taken to determine compliance ''ith these guidelines. John 
O'Hummel, Assistant Director of the Service Center and DHight James, 
Cincinnati District Director recently met with the group to discuss 
this question of extensions and it was clear from the tenor of their 
meeting that the problem with the tax return preparers is that they 
simply do not have sufficient trained people to handle the tre- . 
mendous volume of work before the April 15 deadline. Presently the 
Service does not consider workload as a valid reason for granting 
a second extension but Mr. Green has submitted a recommendation to 
the National Office accepting workload as a valid basis for a se-
cond extension. The National Office has not as yet responded to 
Mr. Green. Burgess Dean then expressed the opinion that it ''auld 
be b.eneficial to the Service to grant extensions because of work-
lo'ad problems as this would enable the return preparer to devote 
more time and attention to the return and, as a result, a better 
return would be prepared and this would reduce the filing of amen-
ded returns. 

Mr. Baker then noted that the Service has had some prob-
lem in supplying returns and other forms to outlying offices. This 
problem has been compounded by return preparers getting forms from J 
these offices rather than ordering them in bulk as they should be 
doing through the bulk ordering system. The forms are being 't·lare-
housed in Florence, Kentucky and are available very quickly under I 
the bulk ordering system and we >·lere encouraged to use this system 
for bulk forms. Last year, tax return preparers received a pack- ]" 
age of various forms but this year they would only receive a pack-
age of form requests, together with a press release explaining this 
new procedure. 

Mr. Hembree then asked how you could obtain a transcript 
of a taxpayer's account. Mr. Green said that the District Office 
has a microfilm of all its accounts for the past three (3) year 
period and that the District Office can get you a transcript of an 
account very quickly and very easily. He suggested calling the 
Problem Resolution Officer if any of us had any problem in obtain
ing a transcript of an account. 

Regional Counsel Matters 
(David E. Mills, Regional Counsel) 

In response to a question fromJohn Pierce, Mr. Mills 
stated that Regional Counsel's Office confers with all special 
agents concerning the giving of notice to a taxpayer on the issu
ance of a third party record keeper summons. Third party record 
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keepers are defined in the Code and a notice to the taxpayer is only 
required where a summons is issued to a third party record keeper as 
so defined in the Code. If the third party record keeper voluntarily 
turns over the information without summons, no notice is required to 
the taxpayer. There could be certain instances where the special 
agent believes no notice is required and therefore no notice is given 
to the taxpayer. This issue Hould come up at trial on a motion to 
suppress the evidence so obtained and, if a notice was found to have 
.been· £equired, the Court vJOuld undoubtedly suppress any evidence ob
tained. Mr. Hills noted that the notice requirement of the Tax Re
form Act did not broaden the scope of defenses to obtaining records 
and that there was no difference in what can nmv be obtained by sum
mons than there was before the Tax Reform Act. The only real change 
is that, under the Tax Reform Act, the taxpayer rather than the re
cord keeper is entitled to assert any defense available to the record 
keeper. Ken Hughes then inquired as to how you can determine whe
ther a notice was issued to the taxpayer. Hr. Holt replied that the 
special agent certifies on his copy Hhether a notice tvas sent to the 
taxpayer. 

Mr. Corbin advised that he had recently attended a Chief 
Counsel's meeting in Dallas where the new Tax Court rules of discov
ery were discussed. He found that there had only been some 70 or 
80 discovery documents filed with the Tax Court during a nine-month 
period. Of these about one-sixth had been filed by the Petitioner 
with the remaining five-sixths being filed by the Government. In 
this Region it has been the practice to approve discovery if the 
Government's trial attorney had requested the information informally 
but the requested information was not forthcoming. Thus, generally 
the Government is not using the new Tax Court rules on discovery but 
instead is continuing to use the old conference and stipulation pro
cedures. Mr. Corbin reported that the Tax Court has received are
commendation requiring that the discovery procedures be completed 
30 days before trial instead of the 75 days at present. However, 
the Tax Court has not as yet acted on this matter. Another adminis
trative change is that the Tax Court will publish a list of the judges 
assigned to the various trial calendars and the parties will be en
couraged to have more contact with the judge prior to calendar call 
on continuances and discovery matters. 

Mr. Seaman expressed the opinion that there should be more 
time granted to the Respondent to file its answer and with a provi
sion for some limited discovery procedure during the answer period 
so that there Hould be fewer denials in the Respondent's anstvers 
and you could get to the real issue in a case more rapidly. Mr. 
Corbin replied that, although such a procedure tvould undoubtedly 
be desirable, the Court simply is not going to extend the answer 
period. In this connection, Mr. Mills stated that one of the diffi
culties in answering a petition and admitting appropriate items is 
the manner in which most attorneys draft their petitions. Frequent
ly, too much material is put in one paragraph of the petition mak
ing it difficult for the Government attorney to segregate what can 
be admitted from what should be denied. He suggested that we keep 
this in mind in drafting the petition and~organize the petition to 
aid the Government in admitting and denying portions thereof. Be
cause of the time limitation, the Respondent does have difficulty 
in making any admissions and further, the fact that three, four or 
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five different items are placed in a single Jaragraph further com
plicates the situation. 

A. Pro Se Cases 

Mr. Corbin advised that 50% of all Tax Court filings are 
pro se cases. Of this amount, 21% are "S" cases so that some 29% 
of all Tax Court filings are regular cases in which the taxpayer 
is representing himself. Mr. Ponder remarked that, in revie•1ing 
the CCH Tax Court Reporter, he noticed an increase in the number of 
large deficiency cases in which the taxpayer is representing him
self. 

B. Grand Jury 

Mr. Fuller explained that, at least since he has been with 
the Internal Revenue Service, there had been various p~ovisions with 
respect to the utilization of grand·juries for the investigation of 
Internal Revenue Service cases. Government attorneys have ahv-ays· 
had the ability to utilize agents to assist them and the grand jury 
in the investigation of grand jury matters. Hmv-ever, grand jury in
formation is available for civil purposes only upon the obtaining 
of a Rule 6(e) Order authorizing such use. In the Simplot case there 
was a grand jury investigation of possible criminal violations •1ith 
respect to matters of interest to the Internal Revenue Service. The 
defendant's attorneys objected to the use of the grand jury in this 
manner because they would not then be afforded their usual confer
ence procedures "'ithin the Internal Revenue Service. An agreement 
was reached tvhereby these procedures would be followed and confer
ences granted. The court in Simplot then determined that this tvas 
an abuse of grand jury procedures and indicated that government·at
torneys could not make information available to Internal ~evenue 
Service agents even for criminal investigative purposes without a 
6 (e) Order and that, prior to granting of a Rule 6 (e) Order, .there 
had to be an adversary proceeding. This decision tvas later tvith
drawn. Under Rule 6(e) of the New Federal Rules of Criminal Pro
cedure, it is specifically provided that government attorneys may 
d:Lsclose grand jury material to other agents who they utilize in 
the investigation of matters under the grand jury's jurisdiction. 
Hmvever, these agents are ass is tors of the grand jury and the in
formation is not available for use except as assistors to the grand 
jury. Mr. Mills pointed out that even with these assistors there 
must be a list of the persons having access to the information and 
that list must be made available to the court. He also pointed out 
that all government attorneys are not included in the definition 
of government attorneys in Rule 6(e). Mr. Fuller pointed out that 
government attorneys, as defined in Rule 6(e), include only Depart
ment of Justice attorneys such as the United States Attorney, As
sistant United States Attorney, and other attorneys within the De
partment of Justice, as tvell as outside practitioners or attorneys 
from other agencies who may be designated Special Assistants by 
the Attorney General. 

It was explained that a United States Attorney may have 
grand jury information available from investigations unrelated to 
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Internal Revenue Service matters which he would want to refer to 
the Internal Revenue Service for their possible interest. In such 
an instance, if the United States Attorney was not interested in 
having the information returned to him, he would obtain a Rule 6(e) 
O~dcr making that infOLination available to ·the Internal Revenue Ser
vice for criminal and civil purposes. Hmvever, in instances where 
the information would have to be returned to the United States At
torney and the grand jury, no Rule 6(e) Order would be. obtained 
and the agents or other persons within the Internal Revenue Service 
would have access to the material only as assistors to the grand 
jury. 

Mr. Hughes pointed out that there were instances to his 
knowledge, where the foregoing procedures may not have been followed, 
and Mr. Fuller stated that there may have been other procedures uti
lized in the past. Mr. Mills then explained that the procedures out
lined by Mr. Fuller were those which would be currently in effect. 

It was pointed out that, where the grand jury information 
camt: to the Internal Revenue Service in its capacity as an assistor 
to the grand jury, that information would be available for criminal 
purposes only and would not be utilized for civil purposes unless 
it were later determined that such use were necessary and the gov
ernment attorney having made that determination moved for a Rule 6(e) 
Order to make the information available for civil ~urposes. 

C. Representation of Taxpayers by Law Students 

This program was designed to have law students represent 
taxpayers in some tax cases; including cases before the Tax Court. 
However, the program has run into major problems. The Government 
has a disclosure problem with respect to taxpayer information that 
it cannot disclose to law students. The Bar Association has not 
been in favor of this program since, in most tax cases, there are 
funds available to pay attorney fees. Mr. Barnes reported that 
there are bvo or three law schools who have students representing 
taxpayers, but not before the Tax Court, and the Commissioner and 
Chief Counsel have taken the position that they would not endorse 
la>v students representing taxpayers in Tax Court. Florida has a 
program approved by the Chief Counsel and the Commissioner whereby 
members of the Bar are available to talk to pro se taxpayers and 
v7ill give up to one hour of free consultation. This program has 
had some success and has disposed of a number of small cases. Hhe
ther this program v7ill be extended to other states remains to be 
seen. 

Intelligence Matters 
Harold B. Holt, Assistant Regional Commissioner, Intelligence 

Mr. Holt was asked whether the Intelligence Division has 
a drive on professional groups such as doctors and lmvyers. Hr. 
Holt replied that they have no policy of concentration on any parti
cular group unless there are indications that the group as a whole 
is conspiring among themselves on hoN to evade taxes. Group tax 
investigations have to be approved by the District Director and, 
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in the past have given rise to investigations of dry-wall contrac
tors in the city of Detroit and funeral directors. Hr. Holt stated 
that attorneys as a group are one of the most frequent violators of 
the failure-to-file statute. The Collection Division is charged 
with the responsibility of canvassing occupational groups to see J' 
that they are complying with the law. If the Collection Division 
suspects fraud, it '"ill then recommend investigation by the Intel-
ligence Division. However, the Intelligence Division cannot uni-
laterally initiate any group proj cct. , 

Mr. Leatherman stated that he recalled a GAO study six. I 
to t•relve months ago commenting that the Intelligence Division was· 
not auditing the hard cases. Hr. Holt stated that Intelligence was 
not ducking any complicated cases, but '"ere, in fact, presently in-
volved in some extremely complex tax cases. One involves a task 
force study of a tax protest movement group in which a person be-
came a mail-order minister, took a vmv of poverty and then treated 
all hLs income as being for the support of a church. 

Mr. Murphy stated that, on several occasions, an Intelli
gence Division special agent had called him, had another agent lis
tening to the conversation but had not told Nr. Murphy that the oth
er agent was listening in. Mr. Holt replied that this '·rould be a 
violation of law unless the special agent identified <;;ho was lis
tening in and told the practitioner or the taxpayer that such per
son was listening in on the line. Mr. Holt asked that he be advised 
of any suspected violations along this line. 

Burgess D0an asked '"hether there ,.;ere any guidelines on the 
period of time a criminal investigation should cover. Hr. Green re
plied that there were no specific guidelines but that rarely will 
an investigation last over a year. 

Mr. Holt advised us that the wagering tax program is nmv 
back under the jurisdiction of the Intelligence Division. 

Mr. Hembree then made the closing remarks, thanking the 
people involved in putting together the meeting. Ed Barnes then 
stated that Harold Holt had announced his retirement effective in 
December, 1977 after over 40 years of Intelligence vrork and was 
absolutely the best in the country. He also announced that the As
sistant Regional Counsel, J. Pitts Vick, is also retiring having 
been with the Chief Counsel's office since 1949. 
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QUALIFIED PI,ANS 

George L. Whitfield 

1. THE RETIREt-!ENT PLAN AS HOTIVATION FOR INCORPORATION. 

1.1 Alternatives for unincorporated employers. 

A. Individual retirement savings. 

B.. Keogh plan. 

c. Other qualified plan (excluding self-employed). 

1. 2 Comparison of qualified plans \vhich include self
employed individuals. 

A. Soecial rules and limitations for all plans which 
cover self-c,nproyed persons. 

1~ Amount of compensation taken into account 
under the plan cannot exceed $100,000. 
(§401 (a) (17)). 

2. Deductible contribution for self-employed 
person cannot exceed lesser of 15% of com
pensation or $7,500. (§404(e)). Limitation 
applies in the aggregate for all plans of 
all trades or businesses Hith respect .to 
Hhich the individual is self-employed. Mini
mum limit of lesser of $750 or 100% of com
pensation in certain cases. 

3. Comparable limits for defined benefit plans. 
(§40l(j)). 

4. Distribution of benefits must begin by later 
of taxable year in which retires or attains 
age 70-l/2. 

5. Past differences in federal estate and income 
taxation of distributions largely eliminated. 
Conduit rollovers not permitted. (§402). 

B. Additional limitations for plans which cover 
owner-employees. 
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1. Definition: Qr,,,ner-employee is ei thcr sole 
proprietor or partner with capital or profits 
interest in the partnership which is greater 
than 10%. (§401 (c) (3)). 

2. Participation and eligibility rules of Code 
Section 410 do not apply. 

3. Plan must cover all employees Hho have com
pleted 3 years of service. (§40l(d) (3}). 

4. Plan or comparable plan must cover all em
ployees of all controlled trades or businesses. 
(§401 (d) (9)). 

5. Plan must provide full and immediate vesting. 
(§401 (d) (2)). 

6. If a profit-sharing plan, must have de fin it-.e 
c·.,tribution formula. (§40l(d) (2)): 

7. 0.-mer-employee can make voluntary contributions 
(limited to lesser of 10% of compensation or 
$2,500) only if plan includes at least 1 common 
la1v employee. Can IVi thdra"' voluntary contribu
tion but not earnings. (§40l(d)(5)). 

8. Plan may not distribute benefits to mvner
employee (except for death or disability) prior 
to age 59-l/2. (§40l(d)(4)). 

9. Plan or comparable plan must cover all employees 
of all trades and businesses controlled by 
mvner-employee and must provide for them con
tributions and benefits not less favorable than 
those for any OIVner-employee. (§40l(d) (9} &· (10)). 

10. Penalties provided for premature distribution and 
excess contributions. 

1.3 Llmitations applicable to plans covering shareholder
employees of Subchapter S corporations. 

A. Compensation taken into account under plan limited 
to$100,000. (§40l(a)(l7)). 

B. Deductible contribution limited to lesser of 15% of 
compensation or $7,500. ( §1379 (b)) . Comparable 
limits for defined benefit plan. (§40l(j)). 

C. Forfeitures may not be reallocated to shareholder
employees. (§l379(a)). 
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2. QUALIFIED PLANS: FUNDl\ciEN'I'i\L REQUIEEt·iENTS. 

2.1 Code Sccr.ion 401 (<'1) (or 403 (ct)). 

2.2 

2.3 

A. Benefit of employees. 

B. 1\riting. 

C. Permanency. 

D. Commn:lication to err.ployees. 

E. Bust prohibit diversion. 

F. Nondiscrimination. (§401 (a} (4) & (5)). 

G. Satisfy Code Section 410(b). 

H. Satisfy Code Section 411. 

I. Satisfy limits of Code Section 415. 

J. Forfeitures under pension plan cannot increase 
benefits. (§401 (a) (8)). 

K. Annuity - qualified joint and survivor annuity 
requirements. ( §401 (a) (ll)). 

L. Plan must prohibit alienation. (§401 (a) (13)). 

M. Deadlines for- corr.mencement of benefit payments. 
(§401 (a) (14)). 

Code Section 410(b). (See below). 

Code Section 411. (See belm<). 

2.4 Special rules for plans covering self-employed 
individuals. 

A. Code Section 40l(a)(9), (10)' (17) & (18). 

B. Code Section 401 (c). 

c. Code Section 401 (d). 

D. Code Section 401 (j). 

2.5 Special rules for shareholder-employees of Subchapter 
corporations. 
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A. Code Sections 40l(a) (17) & (18). 

B. Code Section 1379. 

3. TYPES OF QUALIFIED CORPORATE PLANS. 

3.1 Defined contribution plans. 

A. Definition: ERISA Section 3(34) and Code section 
414(i) define such a plan (known also as an individual 
account plan) as one vlhich provides for an individual 
account for each participant and for benefits based 
solely upon the amount contributed to the participant's 
account, and any income, expenses, gains and loss9s, 
and any forfeitures of accounts of other participants 
which may be allocated to the participant's account. 

B. Profit sharing plans. 

1. Definition- Treas. Reg. Section 1.401-l(b} 
(1) (ii): A profit-sharing plan is a plan estab
lished and maintained by an employer to provide 
for the participation in his profits by his em
ployees or their beneficiaries. The plan must 
provide a definite predetermined formula for 
allocating the contributions made to the plan 
among the participants and for distributing the 
funds accumulated under the plan after a fixed 
nu~~er of years, the attainment of a stated age, 
or upon the prior occurrence of some event such 
as layoff, illness, disability, retirement, death, 
or severance of employment. 

2. Essential features. 

a. Contributions by the employer out of 
profits. 

(i) Fixed formula. 

(a) Percentage of profits. 

(b) Based on employee contributions. 

(ii) Discretionary formula. 

b. Allocation of contributions among the 
accounts of participants. 

(i) Allocation based on total compensa
tion is the only method of assuring 
that the allocation formula is non
discriminatory. 
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(ii) Other allocation fornulas~ 

(a) Less than total com;oensa·tion. 

(b) Service as factor; point systems. 

c. Allocation of forfeitures. 

(i) Compensation. 

(ii) Other basis (See Rev. Rul. 71-4). 

(iii) Offset employer contributions. 

d. Benefits. 

(i) Primarily a plan of deferred compen
sation. 

(ii) Incidental health, accident, and 
death benefits permissible. 

3. Not subject to funding standards of Code Section 
412. 

c. Money purchase pension plan. 

l. Definition: Treas. Reg. Section 1.401-l(b) 
(l) (i): A pension plan in which benefits are 
definite~y determinable. 

2. Essential features. 

a. Contribution formula fixed - Example: 5% 
of compensation or $5.00 per week. 

b. Forfeitures - reduce employer contributions. 

c. Benefits - determinable in advance based on 
assumptions. 

3. Subject to funding standards of Code Section 412. 

D. Stock bonus plans. 

L Definition: Treas. Reg. Section 1.401-l(b) (l) 
(iii) states that: A stock bonus plan is a plan 
established and maintained by an employer to 
provide benefits similar to those of a profit
sharing plan, except that the contributions by 
the employer are not necessarily dependent upon 
profits and the benefits are distributable in 
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stock of the employer cornpetny. For the purpose 
of ullocuting und distributing the stock of the 
employer which is to be shared amo!lg his em
ployees or their beneficietries, such a pletn is 
subject to the sume requirements us a profit
sharing plan. 

2. Essential features. 

a. Contributions not limited to profits. 

b. Benefits distributed in employer stock. 

c. Other characteristics same as profit
sharing plans. 

3. Not subject to funding rules. 

E. Employee stock m>nership plans. 

1. Definition: ERISA Section 407(d) (6) and Code 
Section 4975(e) (7) provide that the term "ESOP" 
means a defined contribution plan >Vhich is a 
stock bonus plan 1·1hich is qualified, or a stock 
bonus and a money purchase plan both of which 
are qualified under Section 40l(a), and which 
are designed to invest prircetrily in qualifying 
employer securities_ 

2. Key feature is leveraging of the ESOP, which is 
the ability to borrmv on the credit of the em
ployer for the purpose of purchasing a large 
amount of employer stock. 

3. Leveraging or any other form of borrmving or 
use of the credit of the employer is prohibited 
by ERISA except for an ESOP. ERISA Sections 
406 (a) (1) (D) and 408 (b) (3); Code Sections 
4975 (c) (1) (B) and (d) (3). 

4. Other requirements. See Code Section 4975(d) (3), 
ERISA Section 408(b) (3), Prop. Treas. Reg. 
Sections 54.4975-7 and 54.4975-11, and TIR 1413. 

5. Tax Reduction Act ESOP's (Tfu1SOP's). Section 
30l(d) of the Tax Reduction Act of 1975, as 
amended by the Tax Reform Act of 1976: 

a. Extra 1% investment credit available (11~ 
rather than 10%). 
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b. Prop. Treas. Reg. Section 1.46-8 spells out 
requirements. 

F. Thrift and savings plans. 

3.2 Defined benefit plans. 

A. Definition: ERISA Section 3(35) and Code Sect"ion 
4l4(j) provide that a defined benefit plan is a 
plan which is not a defined contribution plan. 
Treas. Reg. Section 1.401-l(b) (l) (i) states that: 

A pension plan within the meaning of 
section 40l(a) is a plan established 
and maintained by an employer primarily 
to provide systematically for the pay
ment of definitely determinable benefi·ts 
to his employees over a period of years, 
usually for life, after retirement. 

B. Requirements and features. 

l. Benefits definitely determinable. 

2. Benefits payable over a period of years after 
retirement. 

3. Forfeitures must reduce contributions. 

4. Contributions not dependent on profits but 
are actuarially determined. 

5. Certain other benefits may be provided. 

a. Disability. 

b. Death. 

6. Benefits not customarily included in a pension 
plan may not be provided. 

a. Layoff. 

b. Sickness. 

c. Accident. 

d. Medical benefits (but see section 40l(h)). 

C. Types of pension plans. 

1. Fixed benefit pension plan. Example: The 
benefit for·a participant retiring at age 65 
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with at least 15 years of service is $100 
per month. 

a. Pre-ERISI\ there was often no provision in 
such a plan for determining a participant's 
ac~rued benefit at any particular point. 

b. Section 4ll(b) (l) - (3) -ERISA accrual 
rules. 

2. Unit benefit pension plan. Example: l% x years 
of service x average compensation. Example: $5 
x years of service. 

3. Flat benefit plan. Example: 30% of average 
annual compensation Hith 15 years of service at 
age 65. 

4. Variable benefit plan. Benefits vary with a 
recognized cost of living index. See Rev. Rul. 
71-446. 

Integrated plan. A plan ,.,hich is not considered 
discriminatory by reason of differences in pro
portionate benefits provided under such plan, 
which favor more highly paid employees because 
such differences are considered to be offset by 
old-age, survivors, and disability insurance 
benefits attributable to employer contributions 
under the Federal Insurance Contributions Act. 
Rev. RuL 71-446. 

a. Excess plan. A plan under \vhich benefits 
are based only on an employee's compensa
tion in excess of the integration level 
applicable to him. 

b. Offset plan. A plan under which: 

(i) No employee is ineligible to partici
pate because his compensation does 
not exceed a minimum level. 

(ii) No :oortion of the compensation is 
exc;luded in computing benefits. 

(iii) \ll the provisions including the 
oenefit rates apply uniformly to 
all covered employees regardless of 
compensation, except that an em
ployee's benefit othenvise computed 
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3.3 

D. Funding. 

under the plan formula is reduced 
or offset by a stated percentage 
of such cn~loyee's old-ilge insurance 
benefit under the Social Security Act. 

1. Future Service. 

a. Service after effective date of plan. 
• 

b. Accrual rules - Code Section 411 (b)' ERIS."> 
Section 204. 

2. Past service. 

a. Service before effective date of plan or 
plan amendment increasing benefits. 

b. Pre-ERISA accruals- Code Section 4ll(b) 
(l) (D). 

3. Funding requirements. ERISA Section 30? and 
Code Section 412. 

Hybrid plans. 

A. Generallv. See ERISA Section 3(35) and Code Section 
414(k). -~he latter provides: 

A defined benefit plan which provides a benefit 
derived from employer contributions which is 
based partly on the balance of the separate 
account of a participant shall --

(l) for purposes of Section 410 (relating 
to minimum participation standards), be treated 
as a defined contribution plan, 

(2) for purposes of Sections 411 (a) (7) (A) 
(relating to minimum vesting standards) and 415 
(relating to limitations on benefits and con
tributions unaer qualified plans) ' be treated 
as consisting of a defined contribution plan to 
the extent benefits are based on the separate 
account of a participant and as a defined 
benefit plan with respect to the remaining 
portion of benefits under the plan, and 

(3) for purposes of Section 4975 (relating 
to tax on prohibited transactions), be treated 
as a defined benefit plan. 
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B. Target benefit pension plans. (See Code Section 
410(a) (2) (A) (ii) and Hev. Rul. 76-464). 

1. Main features. Rev. Rul. 76-464 provides that 
a target benefit plan is a Qoncz purchase ) 
pension plan in which: 

a. The plan indicates a stated benefit com- 'j 
mencing at the plans' norrral retirement 
date; 

b. Contributions necessary to fund the benefit 
described in paragraph a. \vi th respect to 
a participant are determined under the 
individual level premium funding method 
using actuarial assuQptions or factors 
stated in the plan; 

c. The contributions determined in paragraph 
b. and any forfeitures reducing those con
tributions are allocated and separately 
accounted for with respect to each such 
participant; and 

d. The benefits provided under the plan are 
provided solely from the amounts allocated 
for the participant, employee contributions, 
and any income, expenses, and gains, re
duced by any losses. A plan \vill not fail 
to be a target benefit plan merely because 
the· amount determined· in paragraph c. is 
limited in order to satisfy the require
ments of Section 415 of the Code. Nor '"ill 
a plan fail to be a target benefit plan 
merely because the amount determined in 
paragraph c. is offset by employee contri-· 
butions. 

2. General rules. 

3. Problems. 

C. Offset or floor plans. (See Code Section 414(k); Rev. 
Rul. 76-259). 

l. Definition: A retirement program in vhich a 
separate defined benefit pension plan pro
vides a stated benefit Hhich is offset by 
benefits provided under a separate profit
sharing plan. 
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4. 

2. Problems. 

a. Exclusive benefit test. 

b. Definitely determinable benefits test. 

c. Determination of accrued benefit. 

BASIC PARTICIPATION RULES: CODE SECTION 410(a). 

4.1 Initial eligibility alternatives. 

A. Age requirements. 

l. Hinimum age: 25 (30 for educational 
institution) . 

2. !1aximum age: Employee may be excluded if 
at time of employment is within 5 years of 
normal retirement date under the plan and 
plan is defined benefit or target benefit 
plan. 

B. Service requirements. 

c. 

D. 

1. Employee must complete 1 year of service. 

2. Employee must complete up to 3 years of 
service if plan provides full and immediate 
vestina.· Need. not be continuous but can 
require <vi thout a break in service. 

3. Year of service: 

a. Hinimum of l, 0 0 0 hours \vi thin 12-month 
period. 

b. First 12-month period begins on date of 
hire. Hay shift to plan year. 

c. See Regulations on Hinimum Standards 
issued by Secretary of Labor, 29CFR 
Part 2530. (Cited hereafter as DOL 
Regs. on !-lin. Stds.). 

4. Includes service with controlled businesses. 
(§414 (b) & (c)). 

Requirements not based on age or service. 

Entry date: Employee must be a participant not 
later than 
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l. First day of next plan year after require
ments satisfied, or 

2. If earlier, the date '"hich is 6 months after 
the date on which the requirements are satisfied .. 

E. Breaks in service. 

1. Generally all years of service taken into 
account foretigibili ty purposes. 

2. Completion of year after break. If an employee 
incurs a one-year break in service, his pre
break service is disregarded until he completes 
one year of service after the break. At that 
time his service is redetermined with retroactive 
effect. 

3. Nonvested participants; rule of parity. If a 
non-vested employee incurs a one-year break in 
service, the plan may cancel and disregard for
ever pre-break service if the number of consecu
tive breaks in service equals or exceeds the 
nuwber of pre-break years of service. 

4. For ap;::>lication rules, see DOL Regs. on l1in. Stds. 

F. Alternative service standard: Elapsed time. See 
DOL Regs. on Min. Stds. 

4.2 Continuing participation. 

4."3 Re-entry after break in service. 

5. BASIC ELIGIBILITY RULES: CODE SECTION 410(b). 

5.1 Percentage tests. 

A. Either the plan benefits 70% of employees who meet 
minimum (not maximum) age and service rules, or 

B. At least 70% of such employees are eligible to 
participate and at least 80% of those are benefitted 
by plan. 

c. Plan must meet one of these tests one day in each 
quarter of employer's taxable year. 

5.2 Nondiscriminatory classification. 

A. Established by employer. 
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B. Found by IRS not to have discrimination in favor 
of officers, shareholders, or highly compensated 
employees. 

C. One day in each quarter. 

D. Representative cross section is general test used 
by-IRS. Rev. Rul. 70-200. 

E. Can have discrimination against officers, shareholders, 
or highly compensated employees. 

5.3 Special rules. 

A. Can aggregate 2 or more plans for either test. But 
plans must be comparable in contributions or benefits. 

B. Controlled businesses must be aggregated. 
& (c)). 

(§414 (b) 

C. Hembers of collective bargaining unit may be excluded 
if there has been good faith bargaining about union 
retirement benefits. 

D. Hultiple employer plans treated as if all employees 
have single employer. (§413(c)). 

6. VESTING: CODE SECTION 411 

6.1 Definition: 

A. Rate at Hhich benefit becomes nonforfeitable. 

B. Nonforfeitable benefit is an unconditional obligation 
of the plan to provide the normal retirement benefit 
at the normal retirement age. 

C. Vesting expressed as a percentage based on a period 
of service. 

6.2 Vested benefit: 

A. Vested percentage (lvhich is based on years of service 
for vesting purposes) multiplied by 

B. The accrued benefit at time of termination (Hhich is 
generally a portion of the benefit Hhich Hould be 
earned if work continued uninterrupted to normal 
retirement age - the portion based on years of 
participation in the plan - see beloH) . 
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6.3 Vesting service. 

A. Yeur of service is minimum of 1,000 hours of service 
within specified 12-month period. 

B. For vesting purposes must include all years of service 
with employer except plan may exclude uny of foll01·1ing: 

1. Service before age 22 if plan docs not rely on 
Rule of 45 vesting. 

2. Years Hhen employee hud choice but declined to 
contribute to a contributory plan. 

3. Years during v1hich the employer did not maintain 
the plan or a predecessor plan. 

4. Pre-ERISA service Hhich 1-muld not have counted 
for vesting under break in service rules of 
prior plan. e.g. service before pre-ERISA 
termination of employment. 

5. Post-ERISA service excludable under ERISA break
in-service rule(s) included in plan. 

6. Service before 1971, unless the employee com
pletes at least 3 years of service after 1970. 
(Not required to be consecutive_) 

c. Service with related employers and/or in category not 
coverec. by plan must be included_ ( §414 (b) & (c)) . 

D. 12-month period may be chosen by plan. See DOL Regs. 
on Min. Stds. 

E. Credit for full year for year of hire or termination 
if have at least 1,000 hours even though do not have 
full 12 months. 

F. ERISA break in service rules. 

l. Includes the rules described in 4.l(E) above. 

2. Also special rule for individual account or 
defined contribution plans and defined benefit 
plans funded by individual contracts. In such 
plans, service after a one-year break in service 
may be ignored in determining vesting at time of 
break. (But pre-break service applies in deter
mining post-break vesting unless cancelled by rule 
of parity.) 
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3. In all cases tl1c brcitk rules u.rc applied with 
respect to vesting service and vcstin<J compu
tation periods. See DOL Hcgs. on !·~tin. StU~;. 

G. Alternative service standurd: Elapsed timB. See 
DOL Regs. on Min. Stds. 

6.4 Vesting schedules. 

A. 10-Year Cliff. 

Years of Service 

Less than 10 years 
10 years or more 

B. 5 To 15 Schedule. 

Years oF Service 

Less than 5 years 
5 yeu.rs, but less than 
6 years, but less than 
7 years, but le"s than 
8 years, but less than 
9 years, but less than 
10 years, but less than 
ll years, but less thzm 
12 years, but less than 
l3 years, but less than 
14 years, but less than 
15 years or more 

c. Rule of 45. 

6 
7 
8 
9 
10 
ll 
12 
l3 
14 
15 

(See Section 411 (a) (2) (C)). 

D. 4-40 Schedule. 

Years of Service 

Less than 4 years 
4 years, but less than 5 
5 years, but less than 6 
6 years, but less them 7 
7 years, but less thCln 8 
8 ycu.rs, but less than 9 
9 years, but less thu.n 10 
10 years, but less than ll 
ll years or more 

E. Can be more libcrol~ 
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None 
1006 

Vested Percentacre 

None 
25% 
30':; 
35\\ 
40% 
45ti 
50% 
60'6 
70% 
80"; 

90'" 
100% 

Vested Percentaqe 

None 
40':; 
45Z; 
50°o 
60':; 
70':5 
807; 
90'S 
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6.5 Permitted forfeitures of employer funded benefits. 

A. Death benefit not required, but see qualified 
joint and survivor annuity rules in Code Sec. 
401 (a) (ll). 

B. Suspension of benefit payments during any period 
of reemployment. 

C. Withdrawal of mandatory contributions, but see 
details of rules. 

D. Insufficient funds in plan don't cause beriefit to 
be considered forfeited. 

~ For cause (i.e. dishonesty, etc., competition) only 
Hithin first 10 years. 

6.6 Application of forfeitures. 

A. Pension plans. Reduce contributions. Hay not 
increase benefit of any individual. (§401 (a) (8)) 

B. Profit-sharing plans. Nay be reallocated to other 
participants, but not required. 

6.7 Vesting requirements separate from vesting schedules. 

A. Full vesting at normal retirement age. (Later of 
age 65 or 10 years after becoming a participant) . 

B. Employee contributions and benefits derived there
from always nonforfeitable. 

C. Full vesting required to extent of funding on termina
tion or partial termination of plan which is subject 
to funding requirements of Code Sec. 412 or upon 
termination, partial termination or complete discon
tinuance of contributions for plan not subject to 
funding standards. 

7. ACCRUAL OF BENEFITS: CODE SECTION 411 

7.1 Accrued benefit: That part of benefit ultimately expected 
(based on current service, pay, etc.) \-lhich has been 
earnecl to date. 

A. For defined contribution plan it is current account 
balance. 

B. For defined benefit plan it is the benefit provided 
under the plan as an annual benefit beginning at 
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normal retirement age. (Earlier of 65 or lOth 
anniversary of initial participation). 

7.2 Minimum benefit accrt1al requirements for defined benefit 
plan. 

A. Statutory rates. 

l. 3%. 

2. 133-l/3%. 

3.. Fractional. 

B. Plan must satisfy l of statutory rates. 

c. Tvlo statutory accrual requirements relate to years 
of participation in the plan. 

7.3 Benefit accrual service. 

A. Begins at time of participation rather than date 
of hire. 

B. Plan may credit no service for 12-month period in 
v1hich employee has less than 1,000 hours of service. 

C. Plan may prorate credit by giving l/2 year for 1,000 
hours of service and spreading remainder over addi
tional hours in normal 1.-vorking year, except can • t 
prorate if benefit formula also has a prorating 
effect. 

D. Special rules for seasonal and maritime industries. 

E. Partial year: !-lust either look at total hours in 
year (before and after participation begins) or 
prorate 1,000 hour standard (or other standards). 
\vould not apply '"here accrual service based on 12-
month periods keyed to date of hire and anniversaries. 
Example: Full time participant for l/3 of year must 
get l/3 year of accrual service even though he has 
less than 1,000 hours. 

F. Cash out rules. 

l. Involunt<J.ry - $1,750. 

2. Voluntary. 

3. May disregard service for benefit accrual. 

4. Termination of participation required. 
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5. Dcfinoc1 lY . .:nc:fit pl.:1n r.m:-;t provide buy-b<tck or 
rci._JZt~'rnc~nt (Hit.h intr.rcst) iE distribution after 
ERISA effective.! for pl11n, if cast1 Otlt wzts of 
bcnc;fit le:>s than 100':,; vested <:1nc1 if er;-Lployce 
rt_~sur:·E.::s employment. covc~rcd by t.hc~ plan. 

G. D~ fined contribution plan haz.~ sa. me rcpayr.::.cnt 
ruJ~ Out limited to r('turn to crnployrn~nt before 
brc.~o.}: in service occurs~ 

G. Prc-EHISA service. 

1. R.::ttc of accrual must be not less than l/2 of 
tho ERISA prescribed rnto used by the plan (or 
any of tho other 2 ERISA rates). 

2. Query \·:hethcr pre-ERISA cash outs cancel accruc::..l 
rc~uirements for years of participation for 
Hhich vested benefit was paid? Repayment lan
guage indicates ''yes'' by stating repayments only 
r~:quired as to post-ERISA cash outs. But many 
prc-EP.IS.:;\ cash outs \-Jere involuntary and ex
ceeded $1,750. Can enployee get double benefits? 
~ust he repay with interest? Is he entitled to 
at least l/2 of the ERISA accruals with no off
set if pre-ERISA cash out was involuntar~ and 
over $1,750? 

7.4 Accruals in defined contribution pJ.ans. 

A. 1,000 hour test. 

B. Eay require employr:1ent at end of the year. See DOL 
Regs. on r.1in. Stds. But see Rev. Rnl. 76-250 caveat 
rc prohibited discrimin~tion. 

7.5 Concepts of participation separate from accrual of benefits. 

8. LI:-liTA'l'IO:'<S ON COClTRIBUTIONS AND BENEFITS: CODE SECTI0:'-1 415. 

(Sec Rev. Ru1. 75-!,81). 

9. 'l'l\Xl\TION OF DISTRI'lUTIOoiS. 

(See supplemental outline attacl1ad). 
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TAXhTIO~ OF DISTRIUUTIO~S 

FRml 

QUALIFIED RETIREMENT PLANS 

AND 

I:-IDIVIDUAL RETIRE1·1EN'l' SAVINGS DEVICES 

G. L. \•lhitfield 

I. FEDERAL ESTATE TAXES 

A. Distribution from qualified plan receivable by 
beneficiary other than estate in a form other than 
a lump sum distribution excluded from gross 
estate. (Sec. 2039(c)). 

1. Lump sum distribution determined under 
Sec. 402(e) Hithout regard to provision \ohich 
says that distribution of an annuity contract 
is a lurr.£? sum. 

2. Where part of distribution includes employee 
contributions, exclusion is pro-rated. 

3. Applies to vested benefits at date of death 
not distributed or constructively received. 

4. Plan must be qualified at date of death or 
at earlier date of termination of plan. 

5. Payments to executor or subject to obligation 
of estate are included in gross estate. 

6. Applies to Keogh plan distribution to self
employed person to extent amounts contributed 
to plan Here deductible under Section 404. 

B. Distribution from IRA excluded from gross estate 
if paid to beneficiary other than estate in form 
of substantially equal periodic payments for life 
or for at least 36 months. 

II. FEDERAL HlCm1E TAXES 

A. Lmcp Sum Distribution 

1. J,rlng-term capital gnin treatment for pre-1974 
portion. (Sec. 402(a)(2)). 
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B. 

2. 

a. Determined by service ratio. 

b. Recipient must be one or more individuals 
or trusts or the estate (or combination). 

c. Self-employed person must elect lump sum 
treatment. 

Post-1973 portion taxed as ordinary income 
(Sec.402(e)). 

a. Special 1-year for"ard averaging of this 
portion may be elected. (Sec.402(e)). 

b. For discussion of 10-year averaging cal
culations including 6-year lookback rule 
and rule for annuity contract see 
article dated 3-18-77 in Prentice-Hall 
Pension and Profit-Sharing Reporter at 
Para. 1059. 

3. TRA 1976 permits pre-1974 or capital gains 
portion to be transformed to ordinary income 
portion so that entire amount is taxed under 
10-year averaging mechanism. (Sec.402(e) (4) (L)). 

a. Applies to lump sum distributions after 
Decerc>ber 31, 1975. 

b. Can't elect if a post-1975 distribution 
has been taxed in past as a capital gain. 

c. Election is irrevocable. 

Installment distribution or annuity. 

1. Generally taxed as ordinary income under 
rules of Sec.72. (Sec.402(a)}. 

2. Return of employee contributions excluded 
from gross income. (Sec. 72 (b)). 

3. Unrealized appreciation of employer securities 
attributable to employee contributions excluded 
from gross income. (Sec. 402(a) (1)). 

4. Subject to 50% maximum tax on personal service 
income (except where averaging is used) but 
reduced by tax preferences. (Sec. 1348 (b) (l) (A)). 
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5. No minimum tax. 

6. Income averaging may be used (except for 
premature distributions to mvner-employees) 
but precludes 50% maximum tax on personal 
service income~ 

7. IRS rules restrict period of time over which 
distribution may be deferred or payments 
may be spread. 

C. Distribution from IRA. 

1. Taxed as ordinary income -- cannot have capital 
gain or special averaging treatment. (Sec.408 
and 409). 

2. Timing and amounts of distribution after age 
59-l/2 generally flexible but controlled in 
event of death or attainment of age 70-1/2. 
(Sec. 408(a) and (b) and 409(a)). 

III. DEFINITION OF "LUHP SUM DISTRIBUTION" 

A. Distribution or payment within one taxable year 
of the recipient of the balance to the credit 
of an employee which becomes payable to the 
recipient: 

1. On account of the employee's death, 

2. After the employee attains age 59-l/2, 

3. After a self-employed person has become 
disabled '"ithin the meaning of Sec. 72, (m) (7) 

from a trust or custodial account under a plan quali
fied under Section 40l(a). (Sec.402(e) (4) (A)). 

B. Definition subject to follmTing conditions, variations 
and exceptions: 

1. Distribution of an annuity contract is a 
lump sum distribution except for purposes of 
calculating the amount of the capital gains 
portion (Sec.402{e) (4) (A)). 

2. Distribution to two or more trusts shall be 
treated as a distribution to one recipient 
(Sec . 4 0 2 ( e ) ( 4 ) ( l\) ) . 
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3. 

4. 

5. 

Except in the case of distribution of an 
annuity contract, taxpayer must elect to have 
all such amounts received in taxable year 
treated as lump sum. For distribution to two 
or more trusts, election must be made by 
employee's personal representative. (Sec.402 
(e) (4) (B)). For common law employee election 
not required to obtain capital gains treatment 
on pre-1974 portion. (Sec.402 (a) (2)) Election 
not required for rollover amount. (Sec.402(a)(5)). 

Only one election may be made after employee 
attains age 59-1/2. 

Distribution to multiple recipients (not all 
trusts) Hill qualify·but must be aggregated for 
calculating total tax. Each separate recipient 
may elect 10-year averaging whether others 
do or not. (T.I.R. 1426) QUERY, whether this 
applies to election to subject entire amount 
to 10-year averaging? 

6. Entire balance is determined at time of event 
giving rise to distribution. (Prop. Reg. Sec. 
1. 402 (e)-2 (d) (1) (ii) (A)). 

7. Entire balance does not include amounts forfeited 
at end of taxable year of recipient or subject 
to forfeiture by end of plan year in which 
employee has one-year break in service and 
actually forfeited within 25 months from employee's 
separation from service. (Temp.Reg.Sec. 11.402 
(e)(4)(a)-l(a)). 

8. Lump sum treatment results even though addi
tional amount is subsequently credited to employee 
and distributed. (Prop. Reg. Sec. 1.402(e)-2(d) 
(1) (ii) (B)). 

9. If employee retires and receives installments, 
a subsequent distribution of entire balance 
remaining at his death \vill qualify. (Prop. Reg. 
Sec. l.402(e)-2(d) (l) (ii) (B)). 

10. To determine entire balance all trusts under 
single plan are aggregated (Sec.402(e) (4) (C)). 

11. To determine entire balance all pension plans 
are aggregated, all profit-sharing plans are 
aggregated and all stock-bonus plans are aggre
gated. (Sec. 402(e) (4) (H)). 
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·~ rv. 

12. If the distribution is to the employee, it is 
not a lu~p sum distribution for purposes of 
the 10-year fon-tard averaging treatment 
unless the employee has been a participant 
for the 5 taxable years of the employee prior 
to the year of distribution (Sec. 402 (e) (4) (H)). 

ROLLOVER !I~'!OUNTS 

A. Taxation of a rollover amount is deferred (Sec. 402 (a) (5)). 

B. Rollover amount is either: 

1, A lump sum distribution to the employee, or 

2. Payment to the employee within one taxable 
year of the balance to his credit on account 
of termination of the plan (or complete dis
continuance of contributions \vhere applicable.) 

(Sec. 402 (a) ( 5)) 

C. Rollover amounts: 

D. 

1. Hust be transferred to IRA or another qualified 
plan (except in the case of a distribution to 
a self-employed person) within 60 days of receipt. 
(Sec.402 (a) (5)). 

2. Entire amount including property in kind must 
be transferred, except that employee contri
bution may not be transferred.(Sec.402(a) (5)). 

3. Distribution including life insurance contract 
may not be transferred to IRA. (Sec.408 (a) (3)). 

4. Except where life insurance contract included 
transfer may be to IRA and then to another quali
fied plan. (Not applicable to distribution to 
self-employed person). 

5. Transfer to another qualified plan must be 
permitted by the other plan. 

6. Ultimate taxation depends whether funds in IRA 
or another qualified plan at final distribution. 

7. QUERY, whether rollover to IRA possible after 
age 70-1/2? 

Direct transfer from one plan to another is alternate 
to rollover. 
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v. PLANNING CONSIDERlWIONS 

A. No substitute for calculation of alternative tax costs. 

B. Hay be limited by plan provisions. 

C. Beneficiary designation. 

1. By employee. 

2. Plan provisions. 

D. Is estate tax significant? 

E. D,eferral of dis.tribution. 

F. 

G. 

H. 

I. 

J. 

K. 

1. IRS and plan limitations. 

2. Constructive receipt problems. 

With new estate tax exclusion is use of IRA more 
attractive? 

lvho makes decision? 

1. Participant? 

2. Trustee/Administrator/Committee? 

3. Beneficiary?· 

4. Conflicts 

5. Constructive receipt problems. 

What if recipient cannot or does not make required 
election of lump sum treatment? Does this mean 
estate tax exclusion applies even though entire 
balance received in one taxable year? 

11hat if distribution is or includes an annuity contract: 
Does this mean estate tax exclusion applies to all 
or just to annuity contract? 

Consider income tax cost of lump sum distribution 
under maximum tax and tax preference provisions as 
well as neH deductions under Section 69l(c). 

Is there a $5,000 death benefit exclusion under 
Section lOl(b)? 

L. Special tax treatment of unrealized appreciation if 
employer securities are distributed. 
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Gcorcre 1 .. l"lhitfielcl 

INDIVIDU!\L EETI HE1·lENT S!\VINGS. 

l. Statutory references. 

a. Code Sees. 219, 27.0. (Individual deductions) . 

b. Code Sees. 408, 409. (Types of savings devices) • 

c. Code Sees. 402 (a) (1) & (5); 403 (a) (l), (4) & (5); 408 (e); 
409 (b). (Taxation of distribution; Rollovers). 

2. Types of individual retirement. savings. (§408, 409). 

a. Individual rctiree1ent account. (§408 (a)). 

(i) Trust or custodial account (i.e. savings 
account.) . 

(ii) Contribution only in cash. 

(iii) Hay be invested in common fund. 

(iv) No investment in life insurance. 

(v) Hay be employer sponsored. (§408 (c)). 

b. Individual retirement annuity. (§408(b)). 

(i) Nontransferable. 

(ii) Premium refunds must offset future premiums 
or buy additional benefits. 

(iii) By definition no life insurance. 

c. Retirement bonds. (§409). 

(i) Issued by U.S. Gov't. 

(ii) Criteria described in §409. 
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3. 

4. 

(iii) Can 1 t be redeemed during first t\·lel vc 
months. (§219). 

Deductible lic1i ts. (§219, 220). 

a. General rule: Lesser of 15% of compensation or 
$1,500. 

b. l'ii th non-\wrking spouse: Lesser of 15% or $1,750 
or (if less) twice the lesser of the amount con
tributed for H or W. 

c. No deduction for contribution at or after age 70-l/2. 

d. No deduction for any part of premium on annuity 
which is attributable to life insurance. 

,\·e. No deduction if an active participant in another 
plan for any part of the year. 

f. No deduction for rollover contribution. 

Rollover amounts. (§402 (a) (l) & (5), 408 (e), 409 (b)). 

a. Types. 

(i) Trans·fer to IRA. 

(ii) Transfer to another plan (except not by self
employed person) . 

b. Conduit IRl\. (§40:3 (d)' 4()9 (b). 

(i) IRA to IRl, (only every 3 years). 

(ii) IRA to plan (must not have any property other 
than from original plan plus earnings; not 
available if original distribution "as to 
self-employed person from Keogh plun). 

c. Quulifying amount. (§402 (a) (5)). 

(i) Lump sum distribution, or 

(ii) Entire balunce paid >lithin one taxable year 
on account of termination or discontinuance 
of contributions. 

(iii) Applies to some partial terminations - i.e. 
sale of subsidiary or particular trade or 
business. (§402 (a) (b)).· 
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d. GO-cluy rule. ("on or before the 60th cby after 
the day on \\'hich he received such property")~ 

c. 1\ltcrnutivc: plan to plan trunsfcr. 

s. Ta.xntion. 

a. General: ordinary i11come. 

b. Estate tax: special exclusion. (§2039 (e)). 

c. Conduit IRA: taxed by reference to vehicle of 
final distribution. 

d. See attached supplemental outline. 

6. Advantages. 

a. No discrimination requirements. 

b. Simplicity. 

c. Ease and low cost of administration. 

d. Flexible distributions after age 59-l/2. 
structivc receipt?) . 

1. Disadvantages. 

a. Low monetary limits. 

b. Ordinary income taxation. 

(Con-

c. Penalty for premature withdraHal (prior to age 
59-1/2 except for disability). · 

d. Mandatory distribution requirements in event of 
death or attainment of age 70-1/2. 
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