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TAXATION SECTION 

STATE OF MICHIGAN 

February 23, 2004 

Dear Taxation Members: 

PROGRAM FACILITATOR 
JAN M. BAGGETl 

2290 FIRST NATIONAL BUILDING 
660 WOODWARD AVENUE 

DETROIT, Ml 48226-350€ 
(313) 465-8212 

JBaggett@honigman.corr 

It has again been a busy year for the Taxation Section. The After 
Hours Tax Law Series has experienced excellent attendance and the Summer 
Tax Conference, to be held June 25-26, 2004, at Soaring Eagle Casino & 
Resort in Mount Pleasant, Michigan, is in the last stages of planning. The 
theme ofthe conference will be "Back to Basics." You should receive an 
announcement shortly and information will also be available on the Section's 
website, www.michbar.org (select Sections, then Taxation.) Special thanks 
to the three corporate sponsors for the Summer Tax Conference, Virchow 
Krause & Company LLP, Stout Risius Ross, Inc., and Standard Federal Bank 
NA for their support of this important educational event. The Taxation 
Section truly appreciates the participation ofthese generous companies in our 
program. Special thanks also to Henry Lee, who has worked very hard these 
last several months planning the program and arranging for speakers. Section 
members are encouraged to register early and be prepared to enjoy the 
educational opportunities as well as the amenities offered at the Soaring 
Eagle Casino & Resort. 

In addition to the Summer Tax Conference and the After Hours Tax 
Law Series, the Taxation Section offers other educational opportunities and 
practice tools for members. These include, for example, the Michigan Tax 
Lawyer, the Section's Membership Directory, and educational events 
sponsored by the Section's five practice area committees. Members 
interested in participating in committee activities should contact the 
chairperson of the committee to receive meeting notices and other mailings. 
Each committee holds approximately four educational meetings each year. 

A significant focus of the Section this year has been on expanding our 
membership. One way we are doing this is to reach out to law students with 
interest in tax subjects and introduce them to Section members and Section 
activities. We hope that eventually the Michigan Tax Lawyer will publish 
occasional student-authored articles. Another effort is underway to upgrade 
the Section's website by adding meaningful content and making sure it is up 
to date. Finally, our major effort to revitalize and reconstitute our Summer 
Tax Conference should make this important Section activity more relevant to 
our members. 

PAST COUNCIL CHAIRPERSONS 

JOSEPH A. BONVENTRE 
ALLAN J. CLAYPOOL 
STEPHEN H. CLINK 

JOHN J. COLLINS, JR. 

OSCAR H. FELDMAN 
STEPHEN M. FELDMAN 

EUGENE A. GARGARO, JR. 

CAROLJ.KARR 
LOUIS W. KASISCHKE 

JOHN L. KING 
DONALD M. LANSKY 
JEFFREY A. LEVINE 

ARNOLD W. LUNGERSHAUSEN 
JERRY D. LUPTAK 

JOHN W. McNEIL 
JACK E. MITCHELL 
DENNIS M. MITZEL 

ROBERT B. PIERCE 
B. COURTNEY RANKIN 

JOHN J. RAYMOND, SR. 
DAVID M. ROSENBERGER 

ROGER COOK 
CLIFFORD H. DOMKE 

J. BRUCE DONALDSON 

ERNESTGETZ 
GEORGE W. GREGORY 
JOSEPH D. HARTWIG 
STEPHEN I. JURMU 

J. LEE MURPHY 
LAWRENCE J. MURPHY 

REGINALD J. NIZOL 
JAMES H. NOVIS 

ANDREW M. SAVEL 
BENJAMIN 0. SCHWENDENER, JR. 

JOHN N. SEAMAN 



If you have ideas about membership enhancement, please feel free to 
share them with me or Joan Dindoffer, whose Section responsibilities this 
year include Membership and Outreach functions. Meanwhile, I look 
forward to seeing you at upcoming programs, committee meetings, and the 
Summer Tax Conference. 

Very truly yours . 

~~ 
Sherill Siebert 
Chairperson 
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Report of the Business 
Entities Committee 
Eric Thomas Carver, Chairperson 
Dykema Gossett PLLC 
400 Renaissance Center 
Detroit, Ml 48243 
(313) 568-6587 Office 
(313) 568-6735 Fax 
ecarver@ Dykema. com 

1. Recent Activities 
The Business Entities and Practice 
and Procedures Committees present
ed a Joint Meeting regarding IRC § 
6672 Trust Fund Recovery Penalty; 
Rights & Responsibilities of the 
Alleged "Responsible Person". John 
W. Stevens from the office of Chief 
Counsel for the IRS and Special 
Assistant United States Attorney 
was the guest speaker. 

2. Future Activities 
A presentation on valuing the busi
ness entity will be scheduled for early 
June. Details will be forthcoming. 

Report of the Employee 
Benefits Committee 
Warren J. Widmayer, Chairperson 
Ferguson & Widmayer, P.C. 
538 North Division 
Ann Arbor, Ml 48104 
(734) 662-0222 Office 
(734) 662-8884 Fax 
warren @fw-pc.com 

Recent Activities 
The committee co-sponsored the 
IRS/ASPA Great Lakes Employee 
Benefits Conference, held Thursday 
and Friday, April29 and 30, 2004 
at the Fairmont Hotel in Chicago. 
Committee members Charles M. Lax 
and Sherill Siebert participated in 
the organization of the conference 
and moderated two of the concurrent 
breakout sessions. The conference 
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included numerous presentations 
by leading employee benefits practi
tioners and IRS representatives. 

Upcoming Activities 
The committee will meet Thursday, 
May 20, 2004 at 3:00 p.m. at the 
Sheraton Detroit Novi Hotel 
(formerly the Novi Hilton) located 
at 21111Haggerty Road, Novi, 
Michigan 48375, (248) 349-4000. 
Committee members will make pre
sentations on various current topics. 

Report of the Estates 
and Trusts Committee 
George H. Runstadler, Chairperson 
Berry Moorman, P.C. 
255 E. Brown Street, Suite 320 
Birmingham, Ml 48009 
(248) 645-9680 
(248) 645-1233 (Fax) 
grunstadler@ berrymoorman.com 

Upcoming Meetings 
A meeting was held on May 11, 2004 
at 3:00 p.m. at the Skyline Club, 
2000 Town Center, Southfield, 
Michigan 48075. 

Topic: Interstate Estate Planning in 
State Estate Tax Environment 

Presenter: Steven Lavner 
U.S. Trust 
New York, New York 

Report of the Practice 
and Procedure 
Committee 
James F. Mauro, Chairperson 
Dickinson Wright PLLC 
215 S. Washington Square, Suite 200 
Lansing, Ml 48933 
(517) 487-4701 Office 
(517) 487-4700 Fax 
jmauro@ dickinsonwright.com 
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The Practice and Procedures 
Committee has sponsored an article 
entitled Recovery of Attorneys 
Fees in Federal Tax Cases: 
"Qualified Offer" Rule under the 
Final Section 7 430 Regulations. 
It appears in this current publication 
of the Michigan Tax Lawyer. 

The Practice and Procedure 
Committee has also been working 
on plans for its 2004 educational 
meeting series. For the first time, we 
will be using live video-conferencing 
technology (offered by the Dickinson 
Wright PLLC Law Firm) to broadcast 
these meetings to locations in 
Detroit, Bloomfield Hills, Ann Arbor, 
Lansing, and Grand Rapids. Our 
goal is to expand participation by 
tax practitioners in these areas of 
the State, that would otherwise not 
participate due to the logistics of the 
meetings. Presenters will appear live 
at the location most convenient to 
that individual, while attendees at 
each of the other locations will be 
able to interact through a real time 
video and audio exchange. Please 
contact me as soon as possible either 
to RSVP or if you have any questions 
regarding these meetings. In order to 
provide appropriate accommodations 
for the attendees, an accurate head 
count is required. 

The schedule for 2004 is tenta
tively set as follows: 
March 23, 2004, Tuesday, at 3:30 
p.m. (Joint with Business Entities 
Committee) 

Topic: IRC § 6672 Trust Fund 
Recovery Penalty 

Presenter: Attorney from the Office 
of Chief Counsel 

Location: See below. 
May, 5, 2004, Wednesday, at 3:30 
p.m. (Joint with the State and Local 
Committee) 

Topic: State Tax Collection Issues 
Speaker: Peggy Housner 

Assistant Attorney General 
Location: See below. 

August 4, 2004, Wednesday, at 
3:30 p.m. (Joint with the State and 
Local Committee) 

Topic: Michigan Tax Tribunal 
Speaker: Jack VanCoevering 

Michigan Department of 
Treasury 

Location: See below. 
November 3, 2004, Wednesday, 
at 3:30p.m. 

Topic: T/B/A 
Speaker: T/B/A 
Location: See below. 

LOCATIONS for all meetings, either 
live or via interactive video, will be 
held at the law offices of Dickinson 
Wright PLLC in the following loca
tions: 

Detroit - 500 Woodward Ave., 
Ste. 4000 

Bloomfield Hills - 38525 
Woodward Ave., Ste. 2000 

Ann Arbor - 101 N. Main St., 
Ste. 535 

Lansing- 215 S. Washington Sq., 
Ste. 200 

Grand Rapids - 200 Ottawa Ave., 
N.W., Ste. 900 

Report of the State and 
local Tax Committee 
John M. Neberle, Chairperson 
Raymond & Prokop, P.C. 
26300 Northwestern Highway, 4th Floor 
Southfield, Ml 48086-5058 
(248) 357-3010 

Recent Activities 
The State and Local Tax Committee 
has not meet in 2004. However, I 
did attend the MACPA meeting 
with representatives of the Michigan 
Department ofTreasury on January 
23, 2004. Questions had been sub
mitted to Treasury before the meet
ing and they were discussed on the 
23rd of January. 

Reprinted herein with the permis
sion of MACPA and the Michigan 
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Department of Treasury are the 
Questions and Answers. 

Single Business Tax (SBT) 
1. What is the Department's position 

regarding small business credit 
disqualifiers when the 
taxpayer is a Limited Liability 
Company (LLC)? 

Pursuant to RAB 1999-9 
(Effect of Federal Entity 
Classification Election on 
Michigan Taxes or "check the 
box"), Michigan conforms to the 
federal "check the box" regula
tions regarding entity classifica
tion. Therefore, the small busi
ness credit (SBC) disqualifiers 
are applied based on the election 
of the LLC. Accordingly, if the 
LLC elects to be classified as an 
association/corporation the SBC 
will be applied as though the 
LLC is a corporation. Conversely, 
if the LLC chooses to be taxed 
as a Partnership the SBC will 
be applied as though the LLC 
is a partnership. 

If the LLC is taxed as a partner
ship for Federal purposes and files 
a Form 1065: 

a) Can the LLC be disqualified 
from the Small Business 
Credit if one or more members 
have a distributive share of 
the LLC adjusted business 
income in excess of $115,000? 

Yes. For purposes of the 
SBC a member of an LLC is 
treated as a partner if the 
LLC is taxed as a partnership 
(See RAB 1999-9). Pursuant 
to MCL 208.36(2)(a) the LLC 
will not be allowed the SBC 
if any 1 partner receives 
compensation in excess of 
$115,000. 

b) Can the LLC be disqualified 
from the Small Business 
Credit if its Manager(s) has 
total compensation in excess 
of $115,000? 

Michigan Tax Lawyer-Winter 2004 

If the manager is a member 
of the LLC and therefore con
sidered a partner the LLC 
will be not be allowed the 
SBC if any 1 partner receives 
compensation in excess of 
$115,000. If the manager is 
not a member the LLC will 
not be disqualified from 
receiving the SBC. 

Ifthe LLC is taxed as a corpora
tion for Federal purposes and files a 
Form 1120 or Form 1120-S: 

a) Can the LLC be disqualified 
from the Small Business 
Credit if one or more of its 
members receive total compen
sation in excess of $115,000? 

The answer depends on the 
duties or functions, if any, 
performed by the member. 
Generally a member's com
pensation, even if in excess of 
$115,000 does not disqualify 
an LLC from receiving the 
SBC. This is because a mem
ber cannot meet the defini
tion of "shareholder" found 
in the MCL 208.36(1)(d). See 
RAB 1999-9. However, pur
suant to MCL 208.36(2)(b) 
an LLC will not be eligible 
for the SBC if the member is 
an officer of the corporation, 
including the chairperson 
of the board, president, vice 
president, secretary, treasur
er, or a person performing 
similar duties as those per
formed by the chairperson 
of the board, president, vice 
president, secretary or treas
urer and receives compensa
tion in excess of $115,000. 

b) Can the LLC be disqualified 
from the Small Business 
Credit if its Manager(s) has 
total compensation in excess 
of $115,000? 

It is the Department's his
torical position that a manag
er of an LLC performs similar 
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duties as those performed by 
the chairperson of the board, 
president, vice president, sec
retary or treasurer and there
fore, if the manager receives 
compensation in excess of 
$115,000 the LLC will not be 
allowed the SBC. Mter hear
ing concerns expressed by 
some members of the MACPA 
we have undertaken a review 
of the Department's policy in 
this area. At this time our 
review is not complete, how
ever when it is I would expect 
that we would issue some 
document to memorialize it, 
perhaps an LPD. 

2. What is the Department's posi
tion regarding the small business 
credit disqualifiers when an offi
cer is compensated by more than 
one entity? 
a) If an officer of Corporation A 

receives compensation from 
another related (under com
mon control) entity, can that 
compensation be used to dis
qualify Corporation A from 
the Small Business Credit if 
the aggregate compensation 
exceeds $115,000? 

No, assuming the time 
worked by the officer at each 
entity is proportionate to the 
compensation from each enti
ty. Proportionality of time 
worked will be considered to 
determine whether the second 
entity is serving as a conduit 
for Corporation A As a gener
al rule, there is no require
ment for aggregation of the 
compensation of an officer 
from different corporations. 

b) If an officer of Corporation A 
receives compensation from 
another unrelated (not under 
common control) entity, can 
that compensation be used to 
disqualify Corporation A from 
the Small Business Credit if 

the aggregate compensation 
exceeds $115,000? 

Same scenario, except, 
the second entity paying 
this officer is not related to 
Corporation A Answer is 
the same as in (a). 

3. What is the Department's posi
tion regarding PEO when taxes 
are not paid out of the entities 
own account? 

Subsection 4( 4) specifies 
that a Professional Employer 
Organization "establishes an 
employer relationship with the 
leased officers and employees 
assigned to the other entity 
by doing all of the following:" 
Subparagraph (b) reads: "Paying 
wages and employment taxes of 
the employees out of its own 
accounts." 
a) If an entity used the services 

of a payroll service, service 
bureau, an independent con
tractor, a payroll agent, or a 
common paymaster to process 
payroll and pay employment 
taxes not out of the entity's 
own accounts, would they fail 
the Section 4(4)(b) test and 
thereby not be a Professional 
Employer Organization? 

If the question is whether 
an otherwise qualified PEO 
would lose their status as a 
PEO for utilizing payroll serv
ice, etc., the answer is "no." 

4. What is the Department's posi
tion regarding a PEO type entity 
that fails the requirements? 

Section 4( 4) states "for purpos
es of determining compensation 
of a professional employer organ
ization, compensation includes 
payments by the professional 
employer organization to the offi
cers and employees of an entity 
whose employment operations 
are managed by the professional 
employer organization." 
a) If an entity fails the Section 
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4( 4) definition or requirements 
of a Professional Employer 
Organization, what are the 
consequences? 
i) Where is the compensation 

paid to the officers of the 
entity whose employment 
operations are managed by 
the professional employer 
organization reported? 

The compensation paid 
to officers would be 
treated as the compensa
tion earned by the officer 
where the officer provides 
the services. 

ii) Where is the compensation 
paid to the employees of the 
entity whose employment 
operations are managed by 
the professional employer 
organization reported? 

Assuming the employer/ 
employee relationship 
exists between the profes
sional employer organiza
tion and the employees, 
compensation paid to 
employees would stay 
with the professional 
employer organization. 

5. What is the Department of 
Treasury's position with regard 
to Limited Liability Companies 
and the application of the 
90%-90% test for determining 
whether an entity is a "financial 
organization?" 

MCL 208.10(4) defines a 
"financial organization," other 
than a per se financial organiza
tion, as "any other association, 
joint stock company, or corpora
tion, at least 90% of whose assets 
consist of intangible personal 
property and at least 90% of 
whose gross receipts income 
consists of dividends or interest 
or other charges resulting from 
the use of money or credit." RAB 
1989-54 explains that, at least 
with regard to a REMIC, that an 
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underlying legal entity such as a 
partnership, trust, or asset pool, 
does not fit the definition of "any 
other association, joint stock 
company, or corporation." 

This issue is discussed in RAB 
2002-16. If an LLC is one of the 
per se financial organizations 
listed in SETA §10(4), such as 
a bank, credit union, savings 
& loan, or regulated investment 
company, it satisfies the statute 
fully and will qualify as a 
financial organization for 
SBT purposes. 

An LLC that is not on the list 
of per se financial organizations 
must satisfY the "90/90" test for 
assets and gross receipts income. 
Another element of that part of 
the statute, however, is that such 
an entity must be a "association, 
joint stock company, or corpora
tion." RAB 2002-16 concludes 
that this phrase means any legal 
entity treated as a corporation 
for federal tax purposes. There
fore, an LLC that elects to be 
treated as a corporation can 
qualify, if it passes the 90/90 test. 
Note, however, that a SMLLC 
that is a disregarded entity has 
not elected corporate tax status, 
and cannot be a financial organi
zation regardless of its asset and 
gross receipts income mix. 

6. How does the Department intend 
to audit the job creation related 
to MEGA credits, documentation 
or onsite? Can you give any spe
cific guidance on what to expect? 

[Taken from part of the 
agreement between MEGA and 
potential MEGA Tax Credit 
Beneficiary]. The information 
provided in the Application, 
the Application for a MEGA 
Tax Credit Certificate, and the 
Statement of Eligibility are sub
ject to audit and verification by 
the Authority or its designee. 
Upon reasonable advance notice 
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to the company by the Authority 
or its designee, during normal 
business hours, to inspect the 
files of the Company solely for 
the purpose of verifying eligibili
ty for the Tax Credits authorized 
under, and compliance with, this 
Agreement. The files subject to 
inspection include, but are not 
limited to, those relevant to 
wage and hour records, job 
classification, job assignments 
and employment histories. 

The Authority or its designee 
shall use all information received 
pursuant to inspection of the 
Company's files solely for the 
purpose of verifYing eligibility 
for Tax Credits authorized by 
this Agreement. The Company 
may request confidentiality 
pursuant to Section 5(3) of the 
Act on financial or proprietary 
information retained by the 
Authority in the course of its 
inspection of the files. 

Sales & Use Tax 
1. What's the Department's position 

regarding the sale of software, 
is it tangible or intangible? 
Shouldn't there be a similar 
treatment between SBT and 
sales/use regarding sourcing 
of royalty revenue under cost of 
performance and applicability 
of sales/use tax as tangible 
personal property? 

Software sales are treated dif
ferently for SBT and sales/tax 
tax purpose. Sales and use 
tax treatment is specifically 
prescribed by statute. Canned 
computer software is taxed as 
either a "sale at retail" or "tangi
ble personal property" under the 
sales and use tax acts. Custom 
software is not taxed or specifi
cally defined in the sales and 
use tax acts. 

All software is considered not 
to be tangible personal property 

for SBT purposes. The SBT act 
provides that all sales except 
sales of tangible personal 
property are sourced on a "cost 
of performance" basis for sales 
apportionment purposes. The 
Department believes that all 
software should be sourced on 
a "cost of performance" basis. 

We have begun a comprehen
sive review of the "cost of per
formance" methodology with 
the hope it will lead to written 
documentation such as an RAB 
or LPD. 

So far we have found no 
convincing arguments that SBT 
and sales/use tax treatment of 
software sales should be the 
same or similar. 

2. We are still experiencing dif
ficulty with obtaining refunds of 
overpaid sales tax from vendors. 
a) What does the Department 

recommend to assist a tax
payer in the timely recovery 
of overpaid sales tax from 
the vendor? Is there any 
statutory support? 

b) If a vendor fails to issue the 
refund in a timely manner, 
who bears the burden of tax 
that is refunded beyond the 
statutory period? For exam
ple, if a taxpayer requests a 
refund from a vendor on 
September 1, 2003, however, 
the refund is not issued until 
January 1, 2004, the refund 
request may be overstated. 
The statutory period at the 
time of refund is not the same 
as at the time of the refund 
request. 

c) Will Treasury recognize the 
date on which a vendor is 
notified of the refund request 
as being within the statutory 
period vs. the date on which 
the vendor applied the credit 
on their sales tax return? 

The statute defines the 
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taxpayer as the retailer/ 
vendor who remits the sales 
tax to the Department. 
Therefore, in examples a 
and b the taxpayer to whom 
you refer is actually the 
taxpayer's customer. 

The Department has always 
offered its assistance to 
customers by its willingness 
to contact vendors and pro
vide them with assurances 
that a refund to their cus
tomers would be appropriate. 
Usually the vendor seeks 
assurance that they can 
recover the amount given to 
their customer from the State 
of Michigan, which we also 
provide. Finally we can 
supply the vendor with 
information on how to obtain 
a credit or refund from the 
Department. Mr. Steve 
Hilker, the Department's 
Taxpayer Advocate, will con
tinue to provide this service. 

Section 10 ofthe 
General Sales Tax Act 
[MCL 205.60(1)] contains a 
requirement to refund sales 
tax imposed on vendors. The 
requirement is limited to 
situations where the property 
purchased is returned to 
the vendor by the customer. 

The Revenue Act [MCL 
205.27 a(2)], imposes a four
year statute of limitations on 
requests for a refund of tax 
paid to the Department of 
Treasury. MCL 205.27 a(2) 
states in part that the tax
payer shall not claim a refund 
of any amount paid to the 
Department after the 
expiration of 4 years after 
the date set for the filing 
of the original return. 

From this language it 
is clear the running of the 
statute of limitations begins 
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on the date that the vendor 
was required to pay the sales 
tax to the Michigan Depart
ment ofTreasury. It is also 
clear that the running of the 
statute of limitations would 
not be suspended based on 
any communication between 
the vendor and their 
customer. Only a refund 
request by the taxpayer (ven
dor) would stop the statute of 
limitations from continuing 
to run. The department can 
not compromise the language 
found in the Revenue Act and 
issue refunds based on the 
date a customer notifies the 
taxpayer (vendor) as authori
ty to do so is not provided 
by statute. 

3. What is the Department's posi
tion regarding the audit practice 
of allowing credit for overpaid 
sales tax in an audit if the credit 
is less than $500 in tax or $3,000 
in purchases from a vendor? Is 
there statutory support for the 
Department's audit practice 
position? 

When conducting an audit, 
the Department will allow a 
credit for sales tax or use tax 
paid in error by the purchaser 
on exempt purchases. The credit 
is subject to a limitation. For 
the credit to be allowed in the 
audit, taxes paid in error to a 
vendor must be less than $300 
in tax or $5000 in purchases. 
When purchases exceed $5000 
(per tax year) to a single vendor, 
the taxpayer must request a 
refund directly from that vendor. 
The auditor will certify the tax 
overpayment on Michigan 
Department of Treasury Form 
3895 for the purchaser to 
present to the vendor. 

Form 3895 is issued under the 
authority of Public Act 167 of 
1933. Statutorily, the refund 
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of taxes paid in error may be 
refunded only to the party that 
remits the tax to the State of 
Michigan, in this case the vendor 
(seller or lessor) who collects the 
tax from its customer (purchaser 
or lessee). Administratively, 
auditors will allow a credit for 
de minimis amounts of taxes 
paid to a vendor in error, as 
defined by the limitations 
described above. 

4. What is the Department's 
position regarding exempting 
a forklift used 100% of the time 
to transfer raw material to a 
conveyor to begin industrial 
processing? 

The statutory language reads 
as follows: 

"Industrial processing begins 
when tangible personal property 
begins movement from raw 
material storage to begin indus
trial processing and ends when 
finished goods first come to rest 
in finished goods inventory". 

The Michigan statute defines 
industrial processing as the 
activity of converting or 
conditioning tangible personal 
property by changing the form, 
composition, quality, combina
tion, or character of the property 
for ultimate sale at retail or for 
use in the manufacturing of a 
product to be ultimately sold at 
retail. Industrial processing 
begins when the tangible per
sonal property begins movement 
from raw materials storage to 
begin industrial processing and 
ends when finished goods first 
come to rest in finished goods 
inventory storage. The transfer 
of raw material to a conveyor 
to begin industrial processing is 
considered part of the production 
process. 

The Michigan statute exempts 
machinery, equipment, or materi
als used within a plant site or 

between plant sites operated by 
the same person for movement 
of tangible personal property in 
the process of production. 

For all property used in the 
industrial process, the industrial 
processing exemption is limited 
to the percentage of exempt use 
to total use determined by a 
reasonable formula or method 
approved by the Department. 
Although the property qualifies 
for an industrial processing 
exemption, the exemption is 
limited to the percentage of 
exempt use to total use. The 
formula or method does not 
have to be pre-approved by the 
Department. However, the for
mula or method used does have 
to reasonably reflect the percent
age of exempt use to total use. 
Revenue Administrative Bulletin 
(RAB) 2000-4 provides examples 
which demonstrate exempt use 
based upon time used in an 
exempt activity. Other methods 
which would reasonably reflect 
the exempt activity are also 
allowable. 

The Department takes a 
position that a forklift used 
100% of the time transferring 
raw material to a conveyor to 
begin industrial processing 
would be tax exempt. 

5. Many of the surrounding states 
have adopted formal managed 
compliance agreements as well as 
simplified reporting agreements. 
These agreements have been very 
popular amongst the states as 
well as the taxpayers as it saves 
both the state and taxpayer time 
and money. Over the years, 
Michigan has used these 
agreements for large taxpayers 
but to date has never formally 
implemented one. What is the 
Department's current position 
and are there any plans to 
implementing these types of 
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programs in the future? 
As stated this is not a practice 

of the Department. Occasionally, 
a taxpayer representative has 
requested the Department con
sider such an agreement. Again 
taxing institutional knowledge, 
the requested agreement usually 
seeks the Department compro
mise tax due. The request is 
dropped following a discussion 
of the statutory prohibition to 
compromise of tax. Internal 
discussion and a review of infor
mation from other states have 
not identified any advantages 
for the Department from this 
type of agreement. 

6. What is the Department's current 
position on amounts paid 
by Michigan taxpayers to cater
ing companies? Michigan State 
Regulation R 205.116(5) states 
"amounts paid as gratuities and 
distributed to employees as gra
tuities, and not as wages is 
exempt from sales tax if it is 
separately identified and item
ized on the guest check or bill 
to the customer." Therefore if the 
amount is taken as a credit 
against labor to offset the wage 
expense, then the gratuities 
become subject to sales tax. 

Under this regulation the end 
consumer seems to be at a disad
vantage based on how the vendor 
treats the gratuities. The con
sumer has no control or knowl
edge of the vendor's treatment. A 
company could contract with two 
different vendors for the exact 
same service at different venues. 
If one vendor characterizes the 
service charges as a 'gratuity' 
and the other one as a 'wage', yet 
the company can tell no differ
ence between the two service 
providers, why should the com
pany be obligated to pay more 
sales tax to one ofthe vendors? 

Also, upon audit, can the com-
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pany ever be assessed additional 
use taxes due to the vendor's 
incorrect description or charac
terization ofthe service charge? 

When conducting a use tax 
audit on the consumer, the pri
mary evidence for determining 
the taxable nature of a purchase 
is the vendor's invoice. However, 
if the taxpayer alleges that the 
invoice is incorrect, the taxpayer 
may present evidence for the 
auditor's examination that more 
accurately depicts the nature of 
the transaction. 

Mandatory, non-optional gratu
ity and tips are not subject to 
sales tax if they are separately 
identified to the customer as a 
gratuity or tip, are separately 
itemized on the bill, and are paid 
to the employee as a gratuity or 
tip. This provision is fair to the 
customer because it is predicated 
on the knowledge of the cus
tomer that the amount is a 
gratuity or tip for the benefit 
of the employee. It is also fair 
to the employee by requiring 
the amount to be paid to the 
employee if it is presented to 
the customer as a gratuity or tip. 

We cannot envision a situation · 
where the customer would owe 
use tax where the seller failed 
to pay sales tax on the gratuity 
or tip portion of a taxable 
meal sale. 

The Department is currently 
developing an LPD to provide 
some detailed written guidance 
on the issue of gratuities and 
tips. 

7. Briefly, what is the current status 
of Michigan's involvement with 
the Streamlined Sales/Use 
Tax Project? 

At the national level the 
streamlined sales tax project 
continues to work on tax 
technical issues of interest to 
the states and industry partici-
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pants. Also at the national 
level the streamlined sales 
tax implementing states are 
preparing to accept and review 
certificates of compliance that 
will be filed by states who have 
passed legislation. 

The implementing states group 
will be serving as a transitional 
group to a streamlined sales tax 
system governing board. July 
2004 has been targeted as the 
time when a fully functional 
streamlined sales tax system 
will be up and running. Work 
has already begun on contracts 
for Certified Service Providers 
that will be necessary to achieve 
this goal. 

It is expected that on either 
January 29, 2004 or February 3, 
2004 bills will be introduced in 
the House of Representatives. 
These bills provide an adminis
tration act, a revenue equaliza
tion act, and sales and use tax 
act amendments to comply 
with the streamlined sales tax 
agreement. Although the bills 
were originally drafted by the 
Department, many meetings 
with business have been held 
resulting in a significant number 
of revisions making them more 
responsive to business concerns. 

Our goal is to position 
Michigan so it will be a charter 
member fully participating in 
the streamlined sales tax 
system and with a place on 
its governing board. 

Administrative 
1. Have there been any efforts 

to increase the quantity of 
taxpayer I tax pre parer input 
on policy-making, i.e., re-instat
ing the former Commissioners 
Advisory Group? 

The Treasurer has expressed 
support for reinstating the 
Advisory Groups to provide input 

on tax policy issues. He has 
asked to be provided with 
background information on the 
subject matter, status of issues, 
and membership of previous 
advisory groups. We will be 
discussing size of groups, 
representation, function, time
lines, and operational efficiency. 

2. What is the Departments involve
ment with the possible repeal 
of the Single Business Tax 
and replacement with corporate 
profits tax? 

It is our hope that discussion 
of revisions or repeal of any tax 
administered by the Department 
of Treasury would include our 
involvement. 

3. Can the Department provide a 
current estimate on how long 
it is taking to respond to 
correspondences and process 
amended returns? 

The Strategic Plan calls for the 
Customer Service Bureau to not 
exceed a six-month backlog for 
calendar year 2004 in processing 
correspondence. We are making 
every effort to meet this goal, 
and our ability to do that will 
depend upon the number of 
e-filers. 

4. PA 92 of 2003 requires the 
Treasury Department to publish 
bulletins and letter rulings based 
after August 18, 2000. Currently 
on the Department's Web site, 
there are letter rulings from 2000 
and 2002; are these the extent of 
letter rulings issued since August 
18, 2000? In addition, what are 
the "Legal Policy Determinations" 
on the same portion of the Web 
site and how do they relate to 
letter rulings? 

The Letter Rulings available 
on the Web represent all that 
have been issued since 2000 -
no Letter Rulings were issued 
in 2001. Letter Rulings issued 
prior to 2000 have always been 
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published in the Michigan 
Tax Guide, printed by West 
publishing. 

The Treasurer has made 
a commitment to increase 
Treasury's transparency to 
taxpayers. One of the first steps 
in that process is the Legal 
Policy Determination. These 
documents are intended to 
provide guidance to staff on 
a variety of tax issues and to 
promote consistent treatment 
by staff in all tax program areas. 

As part of the on-going process, 
we will review and possibly 
revise the form and substance of 
the various kinds of information 
we provide taxpayers. Obviously 
this will require consultation 
with the Attorney General and 
others to assure that we remain 
in compliance with the law. 

5. The Tax Compliance Bureau has 
recently closed its office in New 
Jersey and transferred the audi
tors into Michigan audit groups. 
What is the Treasury Depart
ment's reasoning for decreasing 
the compliance efforts on out-of
state businesses? The Bureau 
also has considered opening 
an out-of-state office in the 
southeastern United States. 
Is the Treasury Department 
still planning to open an office 
in this region? 

There is no decrease in com
pliance efforts on out-of-state 
businesses. The Department 
continually evaluates the deploy
ment of available staff. No one 
location is ideal as a base for any 
audit effort. Out-of-state audit 
assignments require overnight 
travel regardless of physical 
location of the base station. For 
example, an evaluation of the 
audits available for assignment 
in the southeastern United 
States showed 85% required 
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overnight travel, if the auditor 
was stationed in Atlanta. 
Operational cost for auditors 
conducting out-of-state audits 
from offices in Michigan as 
opposed to out of state locations 
continues to be evaluated. 

6. With the tremendous nationwide 
effort to disallow the claimed 
benefits from abusive tax 
shelters, many states have 
entered into information sharing 
and enforcement agreements with 
the Internal Revenue Service. 

Does the Department have any 
intentions on entering into such 
an agreement with the IRS 
to crackdown on abusive tax 
shelters? 
a) How does the Michigan 

Department of Treasury plan 
to recover the huge tax under
payments that have resulted 
from the use of abusive tax 
shelters? 

The Department has many 
ongoing cooperative programs 
with the IRS. The Depart
ment is in discussion with 
the IRS and has presented a 
proposal to allow Michigan 
to participate in the Abusive 
Tax Avoidance Transactions 
(ATAT) program. We are 
awaiting the IRS response. 

7. What is the Department's posi
tion regarding Power of Attorney? 
When Michigan Automated 
Collection Service (MACS) 
contacts the person listed on the 
Power, MACS goes way beyond 
routine verification and often
times asks for specific informa
tion then refuses to continue. 

A taxpayer has the ability to 
appoint and authorize someone 
to assist in the resolution of any 
account or tax question. The 
authorization can be for any one 
tax or combination of taxes and 
for all or part of any periods 
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involved. The detail, informa
tion, and interaction needed to 
resolve the account or tax ques
tion at hand would be the same 
whether from the discussion 
with the taxpayer or the Power 
of Attorney. 

When Michigan Accounts 
Receivable Collection System 
(MARCS) is in contact with a 
Power of Attorney, the same 
information is requested and 
needed from the Power of 
Attorney that would be 
requested of a taxpayer. This 
contact is structured to obtain 
all information that may be 
needed for account resolution, 
both currently and in the future. 
The goal of the contact is to 
resolve the account and to try 
to limit the number of contacts 
needed to reach an account reso
lution. Account resolution may 
include an enforcement action if 
such action is appropriate. The 
Collection Division's function 
(including MARCS) is to achieve 
resolution while protecting 
the interest of the State as 
a creditor. 

In the process of obtaining the 
detail, information, and during 
the interaction between the tax
payer or the Power of Attorney, if 
information or cooperation is not 
forthcoming, then resolution may 
not be the likely outcome and 
the contact may be concluded. 
The Collection Division monitors 
a sampling of telephone calls 
received and made by MARCS. 
The information gathered in the 
monitoring process is used in 
training and working toward 
improving efficiency and cus
tomer service. Please note that 
MACS (Michigan Automated 
Collection System) was replaced 
in June of 1999 with a new 
system: MARCS. 

Individual and Estate 
1. What is the Department's posi

tion under the new withholding 
tax RAB 2003-4 regarding: 
a) Penalties; Entity level us. 

individual level. 
They are at the entity level 

for failure to withhold and file 
in the same manner as we 
assess penalties for failure 
to withhold and file an SUW 
taxes return. Also at the 
entity level, the various dis
cretionary penalties provided 
for in the Revenue Act may be 
imposed under applicable fact 
scenarios. The discretionary 
penalties include 100% fraud, 
25% intentional disregard, 
and 10% negligence. 

b) Safe harbors: can we really 
withhold based on last year's 
income regardless of any pro
jected increase in taxable 
income? Can we always use 
prior year apportionment 
information? 

RAB 2003-4 presents sever
al methods for flow-through 
entities to calculate their 
quarterly withholding remit
tance, which are as follows: 

If the flow-through entity 
is unable to make an accurate 
determination of the mem
ber's share of taxable income 
available for distribution 
using financial information 
from the immediately preced
ing 3 months, the Department 
will allow alternative with
holding calculations that 
are based on the following 
specific methods: 

Michigan taxable income 
from the first and second 
months of the quarter, and 
the last month of the pre
ceding quarter. 

Profit and loss state
ments or book income from 
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the current quarter com
bined with the apportion
ment factor from the 
immediately preceding 
tax year. 

If the above methods 
involve apportionment, a 
calculation or reasonable esti
mate of the property, payroll, 
and sales factor for the quar
ter must be made unless the 
flow-through entity elects to 
base an estimate on the use 
of one of the above alternative 
methods employing prior year 
apportionment data. 

Section IV of the RAB talks 
about determining the tax to 
withhold using one of the fol
lowing methods: "Michigan 
taxable income from the first 
and second months of the 
quarter, and the last month 
of the preceding quarter; 
profit and loss statements or 
book income from the current 
quarter combined with the 
apportionment factor from 
the immediately preceding 
tax year; Michigan taxable 
income from the immediately 
preceding tax year; or by 
using any alternative method 
previously approved by the 
Department ... " so yes they can 
use the preceding tax year's 
income to determine liability. 

a) Fiscal year flow-throughs: 
based on conversations with 
the State to date, the proper 
method is to withhold on 25% 
of the expected income that 
will be reported in the indi
vidual taxpayer's adjusted 
gross income. Therefore, a 
fiscal year S Corporation 
with a September year-end is 
always one quarter behind? 

As mentioned in (b) above, 
the State allows several 
methods to calculate flow-
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through entity quarterly 
withholding remittance, and 
one method is no more proper 
than another in accordance 
with RAB 2003-4. All of those 
allowable calculation methods 
attempt to estimate 25% 
of expected income to the 
individual as adjusted gross 
income. 

A fiscal year S Corporation 
with a September year-end 
should withhold on the regu
lar calendar quarter basis 
just as a calendar year S 
Corporation would. The 
Department does not believe 
it is necessary to precisely 
match the withholding to the 
calendar year in which the 
shareholder recognizes the 
distributive share of income. 
The goal of enacting legisla
tion was to improve income 
tax payment compliance by 
nonresident owners of flow
through entities. This goal 
is accomplished by the with
holding scheme, with filing of 
individual returns reconciling 
withholding to tax due on a 
calendar year basis. 

The following withholding 
payment schedule should be 
followed by all flow-through 
entities with nonresident 
members: 

Jan, 1 to March 31 April 15 
April 1 to June 30 July 15 
July 1 to Sept. 30 October 15 
Oct. 1 to Dec. 31 January 15 
2. What is the Department's posi

tion regarding estate taxes and 
the treatment of taxes paid in 
another state in excess of its 
pro-rata share? 

If an estate has a property 
in more than one state (i.e. 
Michigan and second state), 
initially, the state tax is pro
rated. What if the second state 
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charges tax in excess of its 
pro-rata share, does Michigan 
provide any relief credit for 
the excess? 

No. The State ofMichigan 
does not provide tax relief to 
estates that pay taxes to other 
states in excess of the other 
state's pro-rata share of the 
federal state death tax credit. 

MCL 205.232 provides the 
method for computing the 
Michigan estate tax. There are 
no provisions in the estate tax 
act for Michigan to obtain less 
than the pro-rata share. The 
fact that another state charges 
more than its pro-rata share in 
death taxes does not change 
Michigan's requirement. 

For example, a Michigan 
resident has a $10 million gross 
estate. All the assets were 
attributable to Michigan except 
for real estate located in Illinois 
valued at $1 million. The pro
portion of the estate attributable 
to Michigan would be 90%. The 
State of Michigan would impose 
a tax of 90% of the federal credit. 

If Illinois imposed a tax that 
was greater than 10% of the fed
eral credit, Michigan law would 
not allow a reduction in the tax 
due to the State of Michigan. In 
this example, the estate bears 
the burden of the excess Illinois 
tax. However, if the State of 
Michigan were to provide relief, 
then the citizens of the Michigan 
would subsidize the State of 
Illinois. 

Meeting Schedule 
The next meeting of the State and 
Local Committee is scheduled to be 
a joint meeting with the Practice 
and Procedures Committee on May 5, 
2004 (State Tax Collection Issues) 
and on August 4, 2004 (Michigan 
Tax Tribunal Practice). These joint 
meeting will involve video conferenc
ing sites at Dickinson Wright Offices 
in Detroit, Grand Rapids Lansing 
and Ann Arbor. It is hoped the con
venient local conference sites avail
able to committee members and 
speakers will encourage increased 
participation. 
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Recovery of Attorneys Fees in Federal Tax 
Cases: "Qualified Offer" Rule under the Final 
Section 7 430 Regulations 
By: James F. Mauro, Esq. and 

Peter J. Kulick, Esq. 

Introduction 
Congress has offered a seemingly 
win-win proposition for taxpayers 
considering their appeal options 
when engaging in a tax controversy 
with the Internal Revenue Service 
("IRS"): lose on the merits of the tax 
controversy, but retain a potential 
claim for the recovery of administra
tive and litigation costs (i.e., "attor
ney fees"). The initial reaction to 
this proposition may evoke senti
ments that it appears "too good to 
be true"; however, the Internal 
Revenue Code1 ("IRC" or the "Code") 
does indeed provide for the recovery 
of attorney fees in certain prescribed 
circumstances. 

The provisions allowing for the 
recovery of attorneys fees are often 
overlooked, as one focuses on the 
underlying legal arguments involved 
in sustaining a taxpayer's reporting 
position. Nevertheless, the Code 
provisions governing the recovery 
of attorney fees have a great deal 
of practical importance at the very 
threshold of any tax controversy 
matter. Specifically, a knowledge and 
understanding of the rules governing 
the recovery of attorney fees can 
help assist the tax controversy prac
titioner in evaluating a case and the 
strategies to be employed, such as 
whether to pursue a matter beyond 
the administrative appeal process, 
when the IRS is unwilling to com
promise a position. Furthermore, a 
thorough understanding of the rules 
pertaining to the recovery of attorney 
fees in tax controversy proceedings 
may also afford taxpayers the incen
tive to pursue unsettled legal issues 
that would otherwise have been diffi-

cult to justifY given the economics 
involved in pursing such an action. 

I. Right to Attorney Fees Under 
IRC § 7430 
The right to claim attorney fees 

is provided under IRC § 7430. It 
provides that in any administrative 
or court proceeding brought by or 
against the United States in connec
tion with the determination, collec
tion, or refund of any tax, interest, 
or penalty: 

(a) * * * the prevailing party may 
be awarded a judgment or a 
settlement for - (1) reasonable 
administrative costs incurred 
in connection with such adminis
trative proceeding within the 
Internal Revenue Service, and 
(2) reasonable litigation costs 
incurred in connection with 
such court proceeding. 
[Emphasis added.] 

Some of the prerequisites to bring 
such a claim include: 1) exhausting 
administrative remedies; 2) limiting 
the recovery of costs to those alloca
ble to the United States; 3) the rea
sonableness of the claimed costs/fees; 
and 4) filing a claim for such within 
90 days following the mailing of the 
final decision of the IRS as to the 
determination of the tax, interest, 
or penalty.2 

In order for a taxpayer to be 
deemed the "prevailing party," the 
taxpayer must meet both the net 
worth standards under 7430(c)(4) 
(A)(i) (less than $2 million for indi
viduals, less than $8 million for 
corporations) and have substantially 
prevailed with respect to the: 1) 
amount in controversy or 2) most 
significant issue or issues.3 A tax
payer may also be considered the 
prevailing party if the finally deter-
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mined tax liability is equal to or 
less than the amount of a "quali
fied offer" made by the taxpayer. 4 

A "qualified offer" is an offer of set
tlement made by the taxpayer to the 
United States after receipt of the 
deficiency notice and at least 30 days 
before the date that the case is first 
set for trial. 5 

At the threshold, the general 
definition of a "prevailing party" 
for purposes of Code Section 7 430 
excludes two potential parties to a 
tax controversy proceeding from 
qualifying as the "prevailing party." 
That is, the general Code definition 
of a "prevailing party" under Section 
7430 reveals that neither the United 
States nor any creditor of a taxpayer 
involved in a tax controversy pro
ceeding under the Code are eligible 
to qualify as a "prevailing party."6 

II. The Qualified Offer Rule: 
Code Section 7 430 and Final 
Regulation Section 301.7430-7 

As one of its final acts of 2003, the 
IRS finalized regulations promulgat
ed under IRC § 7 430 regarding the 
procedural requirements to make, 
and the effect of making, a "qualified 
offer" to settle a tax controversy. The 
"Qualified Offer Rule" is a component 
of the Code provision that authorizes 
the recovery of attorney fees by a 
prevailing party in certain tax con
troversy proceedings. Treasury 
Regulation§ 301.7430-7 provides: 

(a) *** a party to a court pro
ceeding satisfying the timely fil
ing and net worth requirements 
of section 7430(c)(4)(A)(ii) shall 
be treated as the prevailing 
party if the liability of the tax
payer pursuant to the judgment 
in the proceeding (determined 
without regard to interest) is 
equal to or less than the lia
bility of the taxpayer which 
would have been so deter
mined if the United States 
had accepted the last quali-

fied offer of the party as 
defined in section 7 430(g). 
[Emphasis added.] 

The IRS originally issued pro
posed and temporary regulations 
on January 3, 2001, implementing 
procedures for making a qualified 
offer under Code Section 7430(c) 
(4)(E). 7 On December 23, 2003, the 
IRS finalized regulations governing 
the Qualified Offer Rule of Section 
7340.8 The final regulations contain 
several important modifications 
from the January 3, 2001, proposed 
regulations. 

A. Code Section 7 430 Qualified 
Offer Rule 
Code Section 7 430 allows for the 
"prevailing party" to recover 
either the reasonable adminis
trative costs or the reasonable 
litigation costs incurred "in con
nection with the determination, 
collection, or refund of any tax, 
interest, or penalty" under the 
Code. 9 In order to qualify for 
the recovery of these costs or 
attorney fees under Code Section 
7 430, several threshold require
ments must be satisfied. 
• First, there must be a pro

ceeding brought by or against 
the United States in connec
tion with the determination, 
collection, or refund of any 
tax, interest or penalty under 
the Code; 

• Second, the proceeding must 
either be an administrative 
proceeding before the IRS or 
a court proceeding involving 
the determination, collection 
or refund of any tax, interest 
or penalty imposed by the 
Code; and 

• Finally, the taxpayer must 
be the "prevailing party." 

The rule authorizing the recovery 
of attorney fees in tax controversy 
matters provides the first inclination 
ofwho can qualifY as a "prevailing 
party." In general, Code Section 7 430 
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contains an expansive and detailed 
definition of "prevailing party" and 
it is in this definition where the 
Qualified Offer Rule is found. 10 

The general definition of a 
"prevailing party" for purposes of 
Code Section 7 430 is consistent with 
a plain meaning of what would be 
understood to be a prevailing party: 
the party who ultimately wins the 
matters at issue. Nevertheless, 
typical of a statutory scheme replete 
with narrow exceptions and seem
ingly contradictory provisions, a 
taxpayer does not actually have to 
be the party who ultimately prevails 
on the merits of an issue to qualify 
as the "prevailing party" under Code 
Section 7 430. This narrow exception 
encompasses the Qualified Offer 
Rule of Code Section 7430(c)(4)(E). 
In simple terms, the Qualified Offer 
Rule allows a taxpayer to qualifY as 
a "prevailing party" where the tax
payer makes a "qualified offer" and 
the taxpayer's liability, as determined 
by a final judgment of a court, is 
less than or equal to which it would 
have been had the IRS accepted the 
taxpayer's qualified offer. 11 

Code Section 7 430(g) defines 
when an offer will be treated as a 
"qualified offer" for purposes of Code 
Section 7 430(c)( 4)(E). Essentially, 
Code Section 7 430(g) provides the 
general procedural requirements a 
taxpayer must follow in order for an 
offer to settle a tax controversy to 
be deemed a "qualified offer." The 
procedural requirements cover the 
general content that must be includ
ed, the timing of when the offer must 
be made, the length the offer must 
remain open, and exactly what the 
taxpayer is offering for settlement 
of the tax controversy. 12 The key pro
cedural components in order to make 
a "qualified offer" as defined in Code 
Section 7430(g)(l) include that the 
offer must be in writing, the offer 
must be made within a prescribed 
time period, and the offer must set 
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forth the amount of the taxpayer's 
liability that will be covered. 

The affirmative requirement of 
whether the court's determination of 
the taxpayer's liability is less than or 
equal to the amount set forth in the 
taxpayer's qualified offer, textually, 
appears to be rather straightforward. 
That is, so long as the taxpayer's 
liability as determined in a final 
judgment is equal to or less than the 
amount the taxpayer offers to settle 
the tax controversy, the taxpayer 
should qualify as a "prevailing party" 
pursuant to the Qualified Offer 
Rule. 13 However, as textually simple 
as the rule appears, the actual 
application as evidenced by the 
underlying regulations is much 
more complicated. For instance, the 
situation may arise where a court 
determines only a portion of the tax
payer's contested liability and the 
taxpayer reaches a settlement with 
the IRS on other portions ofthe con
tested liability. As discussed in more 
detail infra, the regulations provide 
guidance for applying the Qualified 
Offer Rule in such circumstances. 14 

Finally, the Code identifies 
expressly two situations when the 
Qualified Offer Rule will be inappli
cable. First, the Qualified Offer Rule 
does not apply to "any judgment 
issued pursuant to a settlement."15 

The second situation where the 
Qualified Offer Rule is made express
ly inapplicable is with respect to "any 
proceeding in which the amount of 
tax liability is not in issue, including 
any declaratory judgment proceed
ing, any proceeding to enforce or 
quash any summons issued pursuant 
to this title, and any action to 
restrain disclosure under Section 
6110(£)."16 

This result is neither surprising 
nor controversial when the policy 
purpose behind Code Section 7 430 is 
taken into consideration. That is, 
when enacting Code Section 7430, 
Congress stated the purpose behind 



Michigan Tax Lawyer-Winter 2004 

allowing a recovery of fees and costs 
is to encourage settlements. 17 

Thus, the prospect of recovering 
costs and fees serves as an incentive 
for the government to accept a rea
sonable settlement offer and invokes 
a penalty when the government 
unreasonably refuses such an offer. 

B. Treasury Regulation Section 
301.7430-7 

The IRS initially issued a tempo
rary regulation further explaining 
when "a qualified offer will result in 
the taxpayer being a prevailing party 
for purposes of a recovery of costs" 
under the Qualified Offer Rule.18 
In Treasury Decision 9106, issued 
on December 24, 2003, taxpayers 
were given an early Christmas 
present - the final regulations 
under the Qualified Offer Rule. 
Final Treasury Regulation Section 
301.7430-7 largely incorporates the 
January 4, 2001, temporary regula
tions.19 The final regulations contain 
a number of significant changes for 
purposes of determining whether a 
taxpayer has made a "qualified offer" 
pursuant to the Qualified Offer Rule. 

A summary of some of the changes 
to the proposed regulations, as 
reflected in the final regulations, 
are set forth at 26 CFR Part 301 
as follows: 

Specified Amount of Offer -
The proposed regulations provid
ed that a qualified offer must 
state a specific dollar amount. 
Commentators noted that there 
are instances in which it would 
be difficult to calculate the tax
payer's tax liability and offer a 
specific dollar amount. To 
address those situations, the 
final regulations provide that 
a qualified offer may specify 
either a dollar amount of 
liability or a percentage 
of the adjustments at issue. 
[Emphasis added.] 

This significant change from the 
proposed regulations was set forth in 

T.D. 9106, pertaining to the amount 
that must be specified in a taxpayer's 
offer. As noted in the General 
Explanation, commentators had 
raised concerns with regard to cases 
where it is difficult to calculate the 
taxpayer's liability. The Final 
Regulations provided that an offer 
may be stated as "a specific dollar 
amount of the total liability or a 
percentage of the adjustments 
at issue in the proceeding at the 
time the offer is made."20 

[Emphasis added.] The Final 
Regulation's adoption of setting forth 
an offer by way of a percentage of 
total liability offers the tax contro
versy practitioner another tool in 
developing a strategy to precede in 
the tax controversy matters. 

Multiple Tax Years - The pro
posed regulations did not specifi
cally address the requirements 
for making a valid qualified offer 
when multiple tax years are at 
issue in a court or administrative 
proceeding. One commentator 
requested clarification of the 
application of the qualified offer 
rule in these situations. The 
final regulations provide that 
if adjustments in different tax 
years arise from separate and 
distinct issues such that the reso
lution of issues in one or more 
tax years will not affect the tax
payer's liability in one or more of 
the other years at issue in the 
proceeding, then a qualified offer 
may be made for less than all 
of the tax years involved in the 
proceeding. A qualified offer, 
however, must resolve all of the 
issues for the tax years covered 
by the offer and must cover all 
tax years in the proceeding 
affected by those issues. 

The changes to the proposed 
regulations with respect to making 
a qualified offer when multiple tax 
years are in issue are significant and 
beneficial. Essentially, the Final 
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Regulations allow taxpayers to 
bifurcate matters at issue where the 
"adjustments in different tax years 
arise from separate and distinct 
issues in one or more tax years will 
not affect the taxpayer's liability in 
one or more of the other tax years in 
the proceeding." 21 The significance 
of these changes from the Proposed 
Regulation is that under the general 
requirements of the Qualified Offer 
Rule, because the offer must cover all 
tax issues for the tax year involved. 22 

Settlement Mter Certain 
Court Rulings - A federal tax 
case may be settled after a court 
has ruled on a motion relating to 
the merits of one or more of the 
adjustments covered by a quali
fied offer, even if the ruling does 
not fully resolve those adjust
ments. * * * The final regula
tions provide that if one or 
more adjustments covered by 
a qualified offer are settled 
following a ruling by the 
court that substantially 
resolves those adjustments, 
then those adjustments will 
not be treated as having 
been settled prior to the 
entry of the judgment by 
the court and instead will be 
treated as amounts included 
in the judgment as a result 
of the court's determinations. 
[Emphasis added.] 

Again, the revisions to the pro
posed regulations in respect to the 
application of the Qualified Offer 
Rule to settlements following certain 
court rules offers some potentially 
taxpayer advantageous rules. For 
instance, the Final Regulations allow 
amounts to be treated as settled by 
a judgment where the taxpayer and 
the IRS settle a matter following a 
court ruling that had substantially 
resolved the adjustments at issue.23 

The Final Regulations provide two 
lessons in respect to the settlement 
of matters. First, the taxpayer must 
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have a thorough understanding of 
the Qualified Offer Rule and what 
amounts to a ''judgment" under the 
rules. 24 Second, the taxpayer should 
be knowledgeable of Code Section 
7 430's general operation and 
definitions, such as when an issue 
is substantially resolved.25 

Recovery of Fees Relating to 
Settled Issues - The proposed 
regulations provided that a pre
vailing party may not recover 
fees under the qualified offer 
rule for any issue that is settled. 
Recovery is limited to issues 
that are actually determined 
by a court. One commentator 
recommended that the final 
regulations permit the recovery 
of fees attributable to adjust
ments that are settled. The final 
regulations do not adopt this 
comment. Section 7430(c)(4)(E) 
(ii)(I) provides that any case 
resolved pursuant to a settle
ment is not eligible for recovery 
of fees under the qualified 
offer rule. The qualified offer 
rule was enacted to encourage 
settlements. Requiring the gov
ernment to pay administrative 
and litigation costs with respect 
to issues resolved exclusively 
pursuant to a settlement would 
be contrary to that goal. 

The General Explanation of the 
Final Regulations highlights the 
Congressional policy behind the 
Qualified Offer Rule. It contains 
examples of cases involving issues 
that have been settled prior to trial.26 

Example 9 provides especially useful 
guidelines where the IRS raises 
additional adjustments to a tax 
year at issue after a taxpayer has 
made a qualified offer. 

In Example 9, the taxpayer 
presented a qualified offer covering 
three items challenged by the IRS in 
the initial 30-day letter. After reject
ing this offer, the IRS then issued a 
second 30 day letter disallowing a 
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fourth deduction. Ultimately, the 
taxpayer settled with the IRS on 
the first three items for the amount 
contained in the taxpayer's initial 
qualified offer. Thereafter, the tax
payer and the IRS dispute the fourth 
(and subsequently raised issue) in 
the Tax Court with the Tax Court 
ruling in favor of the taxpayer. As a 
result, the Tax Court enters a judg
ment equal to the amount that the 
taxpayer had initially proposed in 
its qualified offer. This result seems 
to be within the general terms of 
the Qualified Offer Rule and should 
allow the taxpayer to recover its 
costs. However, as the IRS explains 
in Example 9, the taxpayer is not 
entitled to recover his costs "because 
all three adjustments contained in 
the qualified offer were settled, the 
qualified offer rule is inapplicable."27 

The lesson to be taken from this 
Example is to make a subsequent 
offer related to the additional issue. 

When making an offer, do not for
get the basic requirements of proper 
delivery. Code Section 7 430 and the 
Final Regulations provide that a 
qualified offer must be made to the 
"United States." The final regula
tions identify two situations dealing 
with the proper deliver of a written 
offer, in order to satisfY the "delivery" 
requirement of the Qualified Offer 
Rule. 

• First, in matters where the 
appropriate office or agent with 
jurisdiction over the controversy 
is known, the taxpayer is 
directed to deliver the written 
offer to that office or agent. 28 

Thus, if the Department of 
Justice has jurisdiction over 
a tax controversy, such as in a 
refund action, then the taxpayer 
must deliver the written offer to 
the Department of Justice or the 
attorney assigned to the case, in 
order to properly deliver the 
qualified offer to the United 
States.29 

• Second, in matters where the 
appropriate office or agent is 
unknown to the taxpayer, the 
Final Regulations create a four
tiered hierarchy identifYing the 
appropriate office or agent to 
deliver the written offer to:30 

(A) If the taxpayer's initial 
pleading in a court proceed
ing has been answered, the 
taxpayer may deliver the 
offer to the office that filed 
the answer. 

(B) Ifthe taxpayer's petition in 
the Tax Court has not yet 
been answered, the taxpayer 
may deliver the offer to the 
Office of Chief Counsel, 1111 
Constitution Avenue, N.W., 
Washington, D.C. 20224. 

(C) Ifthe taxpayer's initial 
pleading in any federal court, 
other than the Tax Court, 
has not yet been answered, 
the taxpayer may deliver 
the offer to the Attorney 
General of the United States, 
950 Pennsylvania Ave., N.W., 
Washington D.C. 20530-0001. 
For a suit brought in a 
United States district court, 
a copy of the offer should 
also be delivered to the 
United States Attorney 
for the district in which 
the suit was brought. 

(D) In any other situation, the 
taxpayer may deliver the 
offer to the office that sent 
the taxpayer the first letter 
of proposed deficiency which 
allows the taxpayer an 
opportunity for administra
tive review in the Internal 
Revenue Service Office of 
Appeals.31 

The Final Regulations stress that 
a taxpayer must be cognizant of the 
appropriate federal office that has 
jurisdiction over the tax matter. As 
the Federal Regulations stress, the 
failure by a taxpayer to deliver the 
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offer to the appropriate office or 
personnel will result in the offer as 
"not considered to have been made."32 

Thus, to benefit from the Qualified 
Offer Rule, taxpayer must adhere 
to the rigid delivery requirements. 

Conclusion 
The final Code Section 7 430 regula
tions pertaining to the application 
of the Qualified Offer Rule provide 
mechanical guidance for application 
of the requirements of the rule. 
Final Treasury Regulation Section 
301.7430-7 further explains when 
"a qualified offer" will result in the 
taxpayer being a prevailing party for 
purposes of a recovery of costs. Tax 
practitioners need to incorporate an 
analysis of cost recovery into case 
evaluations and strategies involving 
offers of settlement and the appeal 
of such cases if the government 
rejects such offers. The potential 
for recovery of attorney fees under 
the current Code and recent 
Regulations creates an additional 
incentive to pursue unsettled legal 
issues that may have otherwise been 
deemed economically prohibitive. 
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-------------------------------ENDNOTES-------------------------------

1. All references to the Internal Revenue Code are to the Internal Revenue Code of 1986, as amended, as of 
March 7, 2004. 

2. IRC § 7430(b). 

3. IRC § 7430(c)(4)(A). 

4. IRC § 7430(c)(4)(E). 

5. IRC § 7430(g). 

6. IRC § 7430(c)(4)(A). Code Section 7430(c)(4)(A) provides that "[t]he term 'prevailing party' means any 
party ... (other than the United States or any creditor of the taxpayer involved)" which has substantially pre
vailed with regard to the amount in controversy or the most significant issue involved in the proceeding. /d. 

7. See T.D. 8922 (66 Fed. Reg. 725) (Jan. 4, 2001). 

8. See T.D. 9106. 

9. See IRC § 7430(a). 

10. See IRC § 7430(c)(4). Generally, the Code defines a "prevailing party" as that party which has "substantial
ly prevailed" with respect to either the amount in controversy or the most significant issue or set of issues. 
IRC § 7430(c)(4)(A). L. Culpepper-Smith, 50 F.Supp.2d 425. 

11. IRC § 7430(c)(4)(E); see also 66 Fed Reg. 725 (Jan. 4, 2001) (general explanation of the temporary regula
tions under Code Section 7430(c)(4)(E)). In the general explanation of Temporary Regulation Section 
301.7430-?T, the IRS explained that "a taxpayer is a prevailing party by reason of making a qualified offer 
if the taxpayer's liability under the last qualified offer would equal or exceed the amount of the taxpayer's 
liability (determined without regard to interest) attributable to the adjustments included in the last qualified 
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--------------ENDNOTES (continued)--------------

offer that were actually determined by the court through litigation, plus the amount of any additional adjust
ments included in the last qualified offer that were determined by settlements entered into after the making 
of the last qualified offer:' 66 Fed. Reg. at 725. The latter segment of the IRS's general explanation of the 
Qualified Offer Rule eludes one of the more significant and complicated components of the Qualified Offer 
Rule regulations: adjustments to amount of the qualified offer. See Part II.B. infra for a more thorough dis
cussion of the mechanical aspects of determining the amount of the qualified offer. 

12. IRC § 7430(g). 

13. Treas. Reg.§ 301.7430-7(a). 

14. See Part II.XXX, infra. 

15. IRC § 7430(c)(4)(E)(ii)(l). 

16. IRC § 7430(c)(4)(E)(ii)(ll); see also Treas. Reg.§ 301.7430-7(a) (defining "the term judgment" for purposes 
of the applicability of the Qualified Offer Rule as "the cumulative determinations of the court concerning the 
adjustments at issue and litigated to a determination in the court proceeding."). 

17. Treas. Reg.§ 301.7430-7 

18. 66 Fed. Reg. 725 (Jan. 3, 2001 ). 

19. See T.D. 9106 (Dec. 24, 2003). The IRS noted that the "final regulations generally adopt the provisions of 
the proposed regulations." /d. 

20. Treas. Reg.§ 301.7430-7(c)(3). 

21. Treas. Reg.§ 301.7430-7(c)(3). 

22. /d. 

23. Treas. Reg.§ 301.7430-7(b)(1 ). 

24. See Treas. Reg.§ 301.7430-7(e), Ex. 1, for an example of defining a judgment under the Qualified Offer 
Rule. 

25. See IRC § 7430(c)(4). 

26. Treas. Reg.§ 301.7430-7(e), Examples 8 and 9. 

27. Treas. Reg.§ 301.7430-7(e), Example 9. 

28. Treas. Reg.§ 301.7430-7(c)(2). 

29. /d. More specifically, the Final Regulations clarify that "[a] qualified offer is made to the United States when 
it is delivered to the office or personnel within the Internal Revenue Service, Office of Appeals, Office of 
Chief Counsel (including field personnel) or Department of Justice that has jurisdiction over the tax matter 
at issue in the administrative or court proceedings. /d. 

30. Treas. Reg.§ 301.7430-7(c)(2). 

31. Treas. Reg.§ 301.7430-7(c)(2)(i). 

32. Treas. Reg.§ 301.7430-7(c)(2)(ii). However, the timely mailing/timely filing rule applies for purposes of 
receipt of the offer by the IRS. 
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Tax Shelter Update: A State Tax Perspective 
By: Wayne D. Roberts 

I. Introduction 
The term "tax shelter" has historic
ally been used to refer to numerous 
types of tax reduction strategies that 
are available to taxpayers. Under 
its most broad interpretation, a "tax 
shelter" can be any tax reduction 
strategy, including those that reflect 
the government's conscious decision 
to incentivize certain behavior. 
Government officials often refer 
to these types of "tax shelters" as 
tax expenditures. 

Simply stated, a taxpayer can 
benefit from a tax shelter by struc
turing its business activities or 
investments in a manner that the 
government has decided to encour
age. In exchange for economic 
behavior that the government deems 
to be desirable, the taxpayer will 
typically realize a reduction in its 
income tax liability. 

These types of Government
approved "tax shelters" can be found 
throughout the federal and state tax 
laws. Examples of the simplest types 
of federal tax shelters, or tax expen
ditures, include: 

• employer provided health care 
insurance- this employer-paid 
benefit is not subject to tax;1 

• retirement savings - limited 
contributions to qualified 
retirement savings plans are 
not subject to tax;2 

• home mortgage interest - home 
mortgage interest is generally 
tax deductible;3 and 

• charitable contributions -
limited contributions to a quali
fied charity are tax deductible.4 

As this brief list of tax expendi
tures reaffirms, the term tax shelter 
can be used to refer to many innocu
ous business and investment behav
iors that result in a tax reduction. 

Examples of more complex and 
business-specific tax shelters include 

certain preferential loss provisions 
afforded to investments in rental 
real estate, 5 and working interests 
in oil and gas. 6 The Michigan Single 
Business Tax investment tax credit 
is an example ofwhat might be clas
sified as a state tax shelter. 7 As 
these examples indicate, there is typ
ically a certain amount of economic 
risk associated with the business 
activities that underlie the tax 
benefits afforded by "tax shelters." 

In summary, there are many types 
of government-approved tax reduc
tion strategies that can be classified 
as "tax shelters." With these tax 
shelters, the tax benefits will gener
ally be subsidiary to the taxpayer's 
profit-based motive for engaging in 
the underlying business activities. 
The taxpayer's self-interested motive 
would ordinarily justify the invest
ment, with or without the tax 
benefits. For example, most people 
would save for retirement, purchase 
a home, contribute to charity, and 
invest in real estate or other 
business assets, regardless of 
tax implications. 

In recent months, however, the 
term "tax shelter" has taken on very 
negative connotations, as we have 
seen both federal civiJB and federal 
criminal9 investigations opened with 
respect to both Promoters and 
Investors in what have been termed 
''Abusive Tax Shelters." The remain
der of this Article will address these 
developments, and will discuss: 

• distinctions between govern
ment-sanctioned tax shelters 
that remain viable, and "abusive" 
tax shelters that are the subject 
of extensive government 
scrutiny; 

• the use of state-specific tax 
sheltering activities; and 

• steps that States have taken 
to combat the use of both 
federal and state tax sheltering 
activities. 
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II. Tax Shelters: Viable Tax • gray area tax reduction 
Planning v. Abusive Tax strategies that represent 
Sheltering aggressive tax planning -

A. Viable Tax Shelters: such as strategies that were 
Government-Approved Tax once approved by the Internal 
Reduction Strategies and Revenue Service (the 

\."' Valid Tax Planning do not "Service"), but that have 
Represent Abuse become disapproved due 
In any evaluation of tax plan- to changes in the policies 
ning, or sheltering, it is impor- prevailing within the 
tant to recall the fundamental government; 
principles of taxation. One such • tax reduction strategies 
fundamental principle was very that have been specifically ... there 
succinctly stated by Judge identified by the Service as is nothing 
Learned Hand when he wrote: Abusive, and are required to inappropriate "Over and over again courts be disclosed in the tax returns 
have said that there is nothing of taxpayers that utilize such about valid 
sinister in so arranging one's strategies; and tax planning. 
affairs as to keep taxes as low • abusive tax evasion strategies 
as possible. Everybody does so, that use off-shore trusts to 
rich or poor; and all do right, for avoid reporting of income and 
nobody owes any public duty to assets to the United States 
pay more than the law demands: government. 
taxes are enforced exactions, 1. Gray Area Strategies 
not voluntary contributions. Gray area strategies include 
To demand more in the name transactions that may be only 
of morals is mere cant. 10

" slightly more aggressive than 
As this quote reminds us, a government-sanctioned 

there is nothing inappropriate strategy. However, gray area 
about valid tax planning. strategies can also represent 
Moreover, this overriding strategies that are extremely 
principle is applicable in both aggressive, but that have 
federal and state taxation, and generally been left unchal-
reinforces the conclusion that lenged by the Service or by 
tax planning such as business state tax officials. 
entity choice, tax efficient There can be a significant 
corporate structures, and other amount of uncertainty 
types of business tax planning involved in evaluating 

B 
continues to represent a valuable these types of tax reduction 
legal service. strategies. For example, it 

B. Unapproved and Abusive is often unclear whether a 

·" Tax Shelters given strategy may be illegal, 
Beyond valid tax planning and despite the fact that it has 
government-approved tax shel- been consistently treated as 
ters, however, there are also valid by the government. It 
tax shelters that are not govern- is also often unclear whether 
ment-approved. These types of the government's change in 
tax shelters are often created policy will ultimately prevail 
by tax shelter "Promoters," and in court, as it did with the 

(;~- mass marketed. These tax shel- majority of the recent federal 
ters can generally be classified tax challenges of Company 
in three broad categories: Owned Life Insurance 
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("COLI"), a corporate tax 
strategy that was widely 
used for many years. xi 

The laws used to justifY 
gray-area transactions are 
often referred to as "tax loop
holes." The term "Loophole" 
carries negative connotations 
within the public generally, 
and is often associated with 
an abuse of the tax system. 
However, despite the negative 
connotations, aggressive tax 
planning strategies are often 
supported by reasoned analy
sis and substantial authority. 

Because of the differing 
levels of legal support for 
these gray-area strategies, 
there are often substantial 
ambiguities associated with 
these types of transactions 
that create real litigation 
risk for the government. The 
extent of this litigation risk 
was reflected by the Service's 
recent effort to resolve federal 
tax disputes without litigation 
by making "global" settlement 
offers to taxpayers who had 
engaged in certain tax 
reduction transactions. 12 

2. Listed Transactions 
The second category of unap
proved tax shelters represents 
a core focus of the current 
federal and state enforcement 
activities with respect to tax 
shelters. These transactions 
are the types of tax reduction 
strategies that have been 
clearly identified and "listed" 
by the Service, and by a 
limited number of states, as 
abusive. For several years, 
federal tax law has required 
disclosure of the use of a 
"listed transaction" in any 
tax return that reflects the 
use of such a strategy. 13 

Listed transactions bear 
glamorous names such as 
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"Boss," "Son-of-Boss," and 
"Fast-Pay" within the govern
ment, and even more obscure 
and creative names like 
BLIPS, 14 OPIS and FLIP 
within the large consulting 
firms that promoted these 
transactions. The Service has 
published numerous Revenue 
Rulings and Notices to cau
tion taxpayers against the use 
of these transactions, and to 
educate taxpayers about their 
disclosure obligations. 15 

2. Offshore Investments: 
Fraudulent Tax Avoidance 
Potentially the most abusive 
of the "abusive" categories of 
tax shelters are the offshore 
trust strategies. With a typi
cal offshore trust strategy, a 
United States taxpayer would 
assign its earnings and 
income earning capacity to 
an offshore trust (in the 
Bahamas, for example). Since 
the trust would not be a 
United States taxpayer, the 
income "earned" by the trust 
would escape United States 
taxation. The trust would 
then be filled with income and 
assets, and the United States 
taxpayer would gain access to 
these tax-free funds through 
the use of a credit card or 
debit card to withdraw funds 
from the trust. 

These "tax-exempt" trusts 
were marketed heavily during 
the 1990s in travel and busi
ness magazines, and became 
widely used by United States 
taxpayers. The Promoters of 
these schemes failed to advise 
investors about their true 
tax reporting obligations. 
Moreover, the Promoters also 
failed to recognize that, under 
the Bank Secrecy Act, a 
United States resident is 
required to file Form 90-22.1, 
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Foreign Bank and Financial 
Account Report, if he or she 
has a financial account in a 
foreign country with a value 
in excess of $10,000 at any 
time during a calendar year. 16 

In the late 1990s, the 
Service discovered the wide
spread abuse of offshore 
accounts, and began to 
request credit card records 
from the banks that issued 
the cards used to access the 
offshore funds. 17 During 2003, 
the Service and the Financial 
Crimes Enforcement Network 
agreed to create an innovative 
program called the Offshore 
Voluntary Compliance Initia
tive ("OVCI") in order to 
encourage participants in 
such programs to come 
forward and disclose such 
participation.18 

The OVCI offered taxpayers 
relief from civil penalties for 
past indiscretions in exchange 
for the taxpayers' voluntary 
disclosure of their use of off
shore trust strategies. The 
taxpayers were required to 
file formal applications to par
ticipate in the OVCI program 
by April 15, 2003, and were 
generally required to disclose 
information related to both 
the banks involved, and the 
promoters of the scheme.19 

Based on initial data, more 
than 1,200 taxpayers applied 
to participate in the OVCI, 
and a partial analysis in
dicated that these applica
tions accounted for more than 
$50,000,000 in uncollected 
taxes and the disclosure of 80 
formerly unidentified offshore 
promoters. 20 

III. State-Specific Tax 
Sheltering Activities 
At the state level, there has been 

less publicity about abusive tax shel
tering. However, for each federal 
abusive tax shelter that has been 
purchased, there will often be a 
directly related state income tax 
impact. In addition to these types 
of residual impacts, there are many 
state-specific tax shelter strategies 
available, both government
sanctioned and non-government 
sanctioned. 

A study released by the Multistate 
Tax Commission (the "MTC") asserts 
that state tax sheltering activities 
are at an historic high.21 This report 
indicates that the effective corporate 
income tax rate declined from 
approximately 9% to approximately 
5.9% between the period 1980-1989 
and the tax year 2001. According to 
the MTC report, this 34% reduction 
in the effective state tax rate is due 
in part to state tax sheltering. 

The Multistate Tax Commission 
report identifies four general cate
gories of what it terms state tax 
"Sheltering." These four categories 
closely resemble the federal tax 
shelter categories discussed above, 
and can be summarized as follows: 

• the use of separate corporate 
"intangibles" companies; 

• the use of complex structures 
to create "no-where" income; 

• the use of reincorporations 
in Bermuda or other foreign 
tax-havens; and 

• the use of techniques to shift 
income away from the United 
States through transfer pricing 
arrangements. 

A. Intangibles Holding 
Companies 
For many years, United States 
corporations have used intangi
bles holding companies, or 
Passive Investment Companies 
("PICs"), to centralize ownership 
of intangible assets. States such 
as Delaware specifically exempt 
the income from such entities 
from income tax in an effort to 
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encourage the formation of such 
entities within their borders.22 

Accordingly, by using a wholly
owned subsidiary PIC located 
in Delaware, a company can 
typically deduct payments to 
the PIC, and the PIC will incur 
no income tax due to the receipt 
of such payments. In this way, 
a taxpayer's overall state income, 
and related state tax burden is 
reduced. 

With a PIC structure, an 
argument can be made that this 
type of tax reduction strategy 
should be classified as a govern
ment sanctioned strategy, much 
like the government sanctioned 
deduction for home mortgage 
interest. However, the PIC strat
egy could also be classified like 
the gray-area transactions that 
were once approved, but have 
now fallen into disfavor - as 
evidenced by recent attacks from 
certain states. One key issue 
with attacks against the use of 
a PIC strategy is that such 
attacks must generally be 
initiated legislatively, and the 
state revenue departments ordi
narily lack sufficient authority 
to launch successful attacks 
against these strategies. 

B. Nowhere Income 
Much like the PIC strategies, no
where income strategies result 
in a reduced overall state tax 
burden. Nowhere income is 
created by allocating corporate 
income to states that do not 
impose a corporate income tax. 
Now here income can also be 
created through the use of appor
tionment factor modifications 
due to the differences in nexus 
standards among the different 
states. In either case, it is possi
ble to reduce the total state tax 
burden on income through a 
simple recognition of how to 
capitalize on nowhere income. 
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Nowhere income strategies 
can be classified in much the 
same manner as PIC strategies, 
as nowhere income strategies 
have been used for many years, 
are generally sanctioned by state 
tax laws, and may have recently 
become disfavored by certain 
state revenue departments. 

C. Foreign Tax Havens 
Corporations use wholly-owned 
subsidiaries or special purpose 
entities ("SPEs") in foreign tax 
havens to serve asPICs or to 
hold corporate debt. With a 
foreign tax haven PIC, the 
payments for the use of the 
intangibles would be a 
deductible expense for the 
United States parent, while the 
income earned by the foreign 
subsidiary would not be taxable 
in any state. With respect to a 
debt-holding SPE, the interest 
expense paid by the United 
States parent to the SPE would 
be deductible, while the SPE 
lender would earn no interest 
income taxable in any state. 

D. Shifting of Income 
Through Transfer 
Pricing and Inversions 
United States corporations can 
transfer income to a foreign 
country by pricing goods and 
services provided by a foreign 
subsidiary at levels that create 
a profit in the foreign country, 
while increasing expenses to 
the United States parent. 
Alternatively, certain corpora
tions have recently been engag
ing in "inversion" transactions 
in which a United States-based 
multinational corporation will 
transfer its foreign assets in 
exchange for foreign holding 
company stock. In this way, the 
company can become an affiliate 
of a foreign-based corporation, 
and the foreign assets no longer 
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generate earnings taxable in any income caused by the use of 
state. offshore trusts also caused 

These types of transfer- understatements in state 
pricing arrangements and asset income taxes. 
shifting are subject to challenge To assist the Service in its 
by the federal government,23 pursuit of offshore investors, 
but states typically lack either and to assure collections of 
sufficient information or their own, ten States have 
statutory authority to contest indicated through formal 
these techniques. Instead, states announcements that they 
must often rely on federal tax would grant penalty relief, 
enforcement to combat these and relief from criminal pros-
international tax reduction ecutions, to taxpayers who California 
strategies. participate in the federal reports indi-

E. Conclusion Regarding MTC OVCP4 As a condition for cate that, as 
Designated Tax Shelters this comprehensive relief, the of February 19, 
Many state-specific tax shelters state would typically require 
appear to be government-sane- that amended state income 2004, it has 

tioned, or possibly similar to the tax returns be filed to reflect recovered 
gray-area federal tax reduction the federal OVCI income more than 
strategies. Absent specifically adjustments. $100M from its 
targeted legislation, state laws 2. State Tax Shelter VCI Program. 
are often inadequate to support Legislation 

t a successful challenge of these California has provided a 
types of strategies. model that other states 

have been relatively slow to 
IV. State Actions designed follow. On October 2, 2003, 

to Combat Tax Shelters California enacted legislation 
In response to the proliferation in that imposed severe penalties 
abusive federal tax shelters, states on tax shelter promoters and 
have engaged in several activities investors. This legislation 
intended to combat tax sheltering, also offered a brief amnesty 
and to increase tax collections. To period for taxpayers who were 
date, primary efforts have been: willing to voluntarily disclose 
to enact anti-tax shelter legislation; their participation in such 
and to enter into information sharing activities. These harsh penal-
agreements with federal authorities, ties were intended to encour-
and with each other. age tax shelter promoters 

" A. State Legislation Enacted and investors to disclose tax 

to Combat Tax Shelters shelter involvement, and 

1. State Participation in the offered to waive penalties for 

" Federal OVCI Program participants in its Voluntary 

As discussed above, the OVCI Compliance Initiative (''VCI"). 

program was offered by the California reports indicate 

Service to taxpayers who used that, as of February 19, 

offshore trust structures to 2004, it has recovered more 

evade federal income tax. than $100M from its VCI 

Because most state income Program.25 Additional states 

taxes use federal adjusted have entered the arena of 

t anti-shelter legislation, i{ 
\)~'~ gross income as the base for 

~., 

state income tax calculations, but have not done so with 

the understatements of California's conviction, and 
31 
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have not yet published results 
comparable to those realized 
by California. 

B. Information Sharing 
Agreements Between States 
and the Federal Government 
On January 22, 2004, California 
Franchise Tax Board officials 
met with state tax representa
tives from New York, Colorado, 
Connecticut, Illinois, Massachu
setts, Michigan, Minnesota, 
New Jersey, Ohio, Tennessee, 
Wisconsin and New York City 
to discuss methods to use to 
combat abusive tax shelters. 26 

On February 10, 2004, state 
tax officials from 45 states,27 the 
District of Columbia, and New 
York City entered into an agree
ment with the Service that will 
allow for the sharing of tax shel
ter investor and promoter infor
mation between and among the 
participants. Notably absent 
from the list of participating 
states was the State of Michigan. 

Under the memorandum of 
understanding executed by the 
participating federal and state 
tax officials, more than 20,000 
names of taxpayers who were 
involved in tax shelter transac
tions were released to states.28 

The result of this type of infor
mation release will likely be 
increased, and more efficient, 
state audit activity. 

V. Conclusion 
Notwithstanding the increased 
investigations of tax shelters and the 
increased enforcement in the federal 
tax shelter area, both federal and 
state tax planning remain viable and 
important legal services. However, 
such planning must be carefully 
monitored by experienced and inde
pendent tax counsel - with a full 
understanding of the types of activi
ties have been identified as abusive 

' and the characteristics that will 
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likely cause future tax strategies or 
products to face the same classifica
tion. In the current tax climate, the 
old adage "if it sounds too good to 
be true, it probably is" appears to 
be particularly appropriate in 
any evaluation of tax strategies, 
especially those mass-marketed 
by outside consultants. 

For a taxpayer who participated in 
the OVCI, or who invested in a feder
al listed transaction, it is important 
to remember that the impact of these 
activities was not limited to the fed
eral income tax returns. State 
income tax returns were also likely 
impacted, and all such state returns 
must be amended as well. 
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Tax Issues in Minority Shareholder Litigation 
By: Stephen J. Dunn 

In an amicable departure by a share
holder from a closely-held corpora
tion, the parties can determine the 
transaction's tax consequences by 
their choice of date and form of the 
transaction. If they structure the 
transaction as a purchase of the 
departing shareholder's stock by the 
remaining shareholder(s), then the 
departing shareholder realizes gain 
or loss in the difference between the 
selling price and his or her adjusted 
basis in the stock, and the purchas
ing shareholder(s) take a basis in 
the stock equal to the purchase price. 

If the parties structure the trans
action as a redemption, and they 
allocate part of the proceeds to a 
noncompete covenant, the amount 
so allocated is a business expense 
deductible by the corporation, and 
ordinary income to the departing 
shareholder. If, as is likely, the bal
ance of the transaction qualifies for 
exchange treatment under Code 
Section 302(b)(1)-(4), then the 
departing shareholder recognizes 
the difference between the amount of 
proceeds allocated to the redemption 
and his or her adjusted basis in stock 
of the corporation as gain or loss. 1 

The corporation cannot deduct 
distributions which it makes in 
redemption of its stock. 

When the parting is less than 
amicable, unexpected tax conse
quences can ensue for the departing 
shareholder. For example, assume 
that Q Corporation has always been 
an S Corporation-i.e., it has no 
subchapter C earnings and profits. 
Individuals A, B and C each own one
third of the outstanding common 
stock of Q Corporation, the corpora
tion's only class of stock. On January 
1, 2000 A and C tell B that he is 
through at the business and that the 
corporation will redeem his stock. 
Thereafter B receives no distribu
tions of any kind from Q Corpora-

tion, and he is excluded from 
management of the corporation. 

Hearing nothing more from A and 
C, B sues them for having frozen B 
out of Q Corporation. In early 2001 
B receives a Schedule K-1, Share
holder's Share of Income, Credits, 
Deductions, etc., from Q Corporation 
allocating one-third of the corpora
tion's taxable income for 2000 to B. 
A and C tell B that he "had better 
settle" his lawsuit as until he does he 
will continue getting a bill from the 
Internal Revenue Service for tax on 
a third of Q corporation's taxable 
income. B also receives Schedules 
K-1 allocating one third of Q 
Corporation's taxable income to him 
for 2001 and 2002. B's action against 
A and Cremains pending in 2003. 

Greed and mean-spiritedness moti
vated A and C to continue allocating 
taxable income of Q Corporation to B 
for periods of time after termination 
of B's beneficial interest in stock of 
the corporation. Had A and C not 
sent the post-1999 Schedules K-1 to 
B, B may not have learned about the 
allocations of Q Corporation's taxable 
income to him for 2000,2001 and 
2002 until after he settled his lawsuit 
against A and C. A and C sent B the 
post-1999 Schedules K-1 as a lever 
to induce B to settle his lawsuit on 
terms favorable to A and C. In any 
event, B should not report on his 
Forms 1040, U.S. Individual Income 
Tax Return, income allocated to him 
from Q Corporation for periods of 
time after 1999. 

In settling his lawsuit, B should 
insist that the redemption of his 
stock take effect on the date his 
beneficial interest in Q Corporation 
was terminated, January 1, 2000. 
He should also exact from A and C 
a promise to amend Q Corporation's 
Forms 1120S, U.S. Income Tax Return 
for an S Corporation (including 
Schedules K-1 thereto) and A and 
C's own Forms 1040 as necessary to 
reflect the January 1, 2000 redemp-
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tion. B should also exact from A 
and C an indemnity from tax on 
post-1999 taxable income of Q Corpo
ration. If B has not seen the post-
1999 Forms 1120S and Schedules K-
1 of Q Corporation, he should obtain 
copies from A and C or directly from 
the Internal Revenue Service. 2 

If B fails to take the foregoing 
measures, he is not without remedy. 
When the Internal Revenue Service 
writes B inquiring why his Forms 
1040 do not include one-third of the 
income of Q Corporation for 2000, 
2001 and 2002, B should respond 
that the incidence of taxation 
depends not upon mere formalisms 
but upon the substance of the trans
action.3 Taxation is not so much 
concerned with the refinements of 
title as it is with actual command 
over the property taxed-the actual 
benefit for which the tax is paid.4 

Command over property or enjoy
ment of its economic benefits marks 
the real owner for Federal income 
tax purposes. 5 

Beneficial ownership, not techni
cal legal title, determines who is 
the owner of stock for purposes of 
subchapter S of the Internal Revenue 
Code.6 In determining whether a 
given individual is the beneficial 
owner of stock in an S Corporation, 
courts weigh two factors: 

1. Whether the individual is able to 
exercise complete dominion and 

control over the stock-i.e., to 
vote the stock and participate in 
management of the corporation. 

2. Whether the individual is able 
to realize the economic benefits 
of ownership of the stock in 
the form of compensation and 
dividend distributions. 7 

B can explain how, by both of 
these factors, his beneficial interest 
in stock of Q Corporation was 
terminated on January 1, 2000. 

The Internal Revenue Service 
likely will examine the Federal 
income tax returns of A, B, C and Q 
Corporation for 2000, 2001 and 2002. 
The government will not allow itself 
to be whip-sawed by taxpayers mak
ing different characterizations of the 
same transaction. The process will 
be expensive and time-consuming for 
all concerned. A and C for their part 
will draw unwanted scrutiny of their 
Federal income tax returns and those 
of their corporation. And the efforts 
of A and C to allocate taxable income 
of Q Corporation to B for periods of 
time after termination of B's benefi
cial interest in stock of the corpora
tion likely will ultimately fail. 
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Michigan Department of 
Treasury Discusses Flow
through Entity Withholding Tax 

On December 8, 2003, the Michigan 
Department of Treasury issued 
Revenue Administrative Bulletin 
("RAB") 2003-4 to discuss the flow
through entity withholding tax. 
The bulletin describes the income tax 
withholding and reporting require
ments of flow-through entities which 
have nonresident members and busi
ness activity in Michigan. Addition
ally, RAB 2003-4 clarifies the wit?-
holding requirements for composite 
income tax returns and explains par
ticular income tax exemptions. Also, 
the bulletin specifically states that 
it is not applicable to the Single 
Business Tax. Although the Depart
ment does not mention when RAB 
2003-4 is effective, it notes that the 
relevant statutory amendments were 
effective on October 1, 2003. 

New Developments in Single 
Business Tax 

• Acco Brands, Inc. u. Dep 't. of 
Treasury, Mich. Ct. of Appeals 
Docket No. 242430 (unpublished, 
November 20, 2003). Reversing 
the Court of Claims, the Court 
of Appeals held that the lower 
court erred in finding that two 
employees conducting business 
in Michigan was insufficient 
as a matter of law to meet the 
Commerce Clause's substantial 
nexus requirement. 

• Alcoa, Inc. u. Dep't. ofTreasury, 
Mich. Ct. of Appeals Docket No. 
241170 (unpublished, February 
3, 2004). The appellate court 
disagreed with the taxpayer's 
assertions that the sales of inter
ests in three foreign entities was 
a "casual transaction" and that 
the relevant statutory sections 
violated the equal protection 
clause and the unitary business 
principle. 
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• Bantam Doubleday Dell 
Publishing u. Dep't. ofTreasury, 
Mich. Ct. of Appeals Docket No. 
243672 (unpublished, February 
24, 2004). The Court of Appeals 
affirmed the Tax Tribunal and 
concluded that the Gillette opin
ion was controlling and that the 
sales solicitation activities of its 
field representatives in Michigan 
constituted "business activity" 
according to the statute, M.C.L. 
§ 208.3. 

New Developments in Sales, 
Use, and Withholding Taxes 

• County Road Association of 
Michigan v. Governor of 
Michigan, et. al., 2004 Mich. App. 
LEXIS 62 (January 13, 2004). 
The Court of Appeals held that 
the general sales tax revenues 
appropriated to the comprehen
sive transportation fund are 
not constitutionally dedicated; 
therefore, those revenues are 
not immune from executive 
order expenditure reductions 
pursuant to Constitution 1963, 
art. 9, sec. 9. 

• County Road Association 
of Michigan u. Governor of 
Michigan, et. al., Mich. Ct. 
of Appeals Docket No. 245931 
(unpublished, January 13, 2004). 
Costs related to processing 
automobile dealer licensing, 
driver improvement programs, 
and driver's license appeals are 
not necessary collection costs 
incurred in the collection of 
sales taxes; however, Constitu
tion 1963, art. 9, sec. 9 does not 
mandate the exclusion of sales 
tax collection expenses if they 
incidentally further other 
governmental functions. 

• Glieberman Aviation, LLC v. 
Dep't. ofTreasury, Mich. Ct. 
of Appeals Docket No. 242532 
(unpublished, February 19, 
2004). Mfirming the Tax 



Michigan Tax Lawyer-Winter 2004 

Tribunal, the appellate court 
held that the taxpayer used the 
aircraft in Michigan when it 
reserved and exercised the right 
to use the aircraft subject to 
the lease. 

New Developments in 
Property Tax 

• Ogemaw County Board of 
Commissioners v. Fabera, Mich. 
Ct. of Appeals Docket No. 242302 
(unpublished, November 18, 
2003). The Court of Appeals 
found that the circuit court 
did not err in determining the 
special assessment district 
boundary as the governing 
statute was directory with 
respect to time limitations. 

• Eyde Construction Co. v. City 
of Lansing, Mich. Ct. of Appeals 
Docket No. 239423 (unpublished, 
November 25, 2003). The Court 
of Appeals determined that the 
City of Lansing established the 
existence of omitted property 
(M.C.L. § 211.34d(1)(b)(i)) on the 
taxpayer's parcel; however, the 
City's assessment method was 
Improper. 

• Bridgewater Interiors v. City 
of Detroit, Mich. Ct. of Appeals 
Docket No. 241136 (unpublished, 
November 25, 2003). Reversing 
the Tax Tribunal, the appellate 
court concluded that a clerical 
error, causing the wrong proper
ty taxation rate to be used, had 
occurred when the property 
was not listed as being in a 
Renaissance Zone. 

• Thiel v. City of Grand Rapids, 
Mich. Ct. of Appeals Docket No. 
241525 (unpublished, December 
4, 2003). Affirming the trial 
court, the Court of Appeals 
determined that the postmark 
was sufficient evidence that the 
city timely served the opposing 
party in accordance with Rule 
342, even though the envelope 

did not arrive until ten days 
before the hearing. 

• Franken Sub-1, Inc. v. Delaine, 
Mich. Ct. of Appeals Docket No. 
241193 (unpublished, December 
4, 2003). The appellate court 
affirmed the trial court and 
ruled that there was no genuine 
issue of material fact regarding 
when the proofs of service 
were delivered to the county 
treasurer's office for filing; thus, 
Franken Sub-1 properly obtained 
quiet title. 

• Springhill Assc., Limited 
Partnership #2 v. Township of 
Shelby, Mich. Ct. of Appeals 
Docket No. 247100 (unpublished, 
December 11, 2003). The appel
late court affirmed the Tax 
Tribunal and held that the 
Tribunal lacked subject matter 
jurisdiction because the tax
payers did not challenge the 
taxable value within the 
statutory time limit. 

• Delta Airlines, Inc. v. Spirit 
Airlines, Inc., Mich. Ct. of 
Appeals Docket No. 224410 
(unpublished, January 15, 2004). 
The appellate court concluded 
that defendant Spirit Airlines 
was entitled to summary dis
position because it was not the 
owner of the property (a hangar) 
and Spirit was not unjustly 
enriched by the plaintiff's 
erroneous payment of property 
taxes as the assessed value 
was revised to zero. 

• County ofWayne v. Michigan 
State Tax Commission, Mich. Ct. 
of Appeals Docket No. 240911 
(unpublished, January 20, 2004). 
Affirming the Tax Tribunal, the 
appellate court held that the 
multiplier tables developed by 
the State Tax Commission for 
assessing utility personal 
property were legally sound. 

• Redford Opportunity House v. 
Township of Redford, Mich. Ct. 
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of Appeals Docket No. 241718 
(unpublished, January 27, 2004). 
Affirming the Tax Tribunal, the 
appellate court concluded that 
the licensed facility for develop
mentally disabled adults quali
fied for an exemption under 
M.C.L. § 211.7o (charitable use). 

• Wayne County Treasurer v. 
Michigan Consolidated Gas 
Company and DTE Energy 
Company, Mich. Ct. of Appeals 
Docket No. 241730 (unpublished, 
February 12, 2004). The Court 
of Appeals determined that the 
circuit court properly applied the 
doctrine of primary jurisdiction 
with respect to the Tax Tribunal 
where the County tried to collect 
personal property taxes calcu
lated without using the State 
Tax Commission's newly adopted 
multiplier tables. 

• Hart Enterprises Inc. v. Township 
of Sparta, Mich. Tax Tribunal 
Docket No. 276645 (November 
19, 2003). The Michigan Tax 
Tribunal determined that the 
sales comparison approach was 
the best valuation method for 
the light industrial manufac
turing of disposable surgical 
devices; the property included 
a clean room. 

• Meijer, Inc. v. City of Midland, 
Mich. Tax Tribunal Docket No. 
190704R (December 2, 2003). 
On remand from the Court of 
Appeals, the Tribunal concluded 
that there was no evidence to 
support a further reduction in 
value for functional obsolescence 
beyond that already recognized 
in the taxpayer's replacement 
cost model. 

• Haapaniemi v. Township of 
Lyndon, Mich. Tax Tribunal 
Docket No. 285662 (January 14, 
2004). The Michigan Tax 
Tribunal upheld the sanitary 
sewer special assessment 
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because the taxpayer failed to 
prove that no value inured to 
the property. 

• Chant v. Township of Bingham, 
Mich. Tax Tribunal Docket No. 
265990 (January 22, 2004). The 
Michigan Tax Tribunal deter
mined that the sanitary sewer 
special assessment was invalid 
because the sewers did not bene
fit the parcels it did not reach. 

• TES Filer City Station v. 
Township of Filer, Mich. Tax 
Tribunal Docket No. 192808 
(January 23, 2004). The Tax 
Tribunal determined that the 
taxable value of real and per
sonal property operated as a 
cogeneration plant was best 
valued using the cost approach 
and including the indirect costs. 

• Midland Cogeneration Venture 
v. City of Midland, Mich. Tax 
Tribunal Docket No. 242614 
(January 23, 2004). The Tax 
Tribunal reviewed the taxable 
value of real and personal prop
erty operated in the cogeneration 
business and found that the gas 
turbine generators' value had 
declined by 30%. 

• Huron Bay Lodge v. Arvon 
Township, Mich. Tax Tribunal 
Docket No. 282654 (February 12, 
2004). The Tax Tribunal found 
that the real property was not 
entitled to an exemption under 
M.C.L. § 211.7ee (agricultural 
use) because portions were used 
commercially. 

• On Nov. 7, 2003, Gov. Jennifer 
Granholm signed House Bill 
4211 (Public Act 194 of 2003) 
into law to amend M.C.L. § 
211.30. The law allows alternate 
dates for the boards of review 
to meet for appeals. 

• On Feb. 19, 2004, Gov. Jennifer 
Granholm signed House Bill 
5244 (Public Act 4 of 2004) into 
law to amend M.C.L. § 211.9b. 
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The law revises the definition 
of special tools. 

New Developments in Income 
Tax 

• On Nov. 25, 2003, Gov. Jennifer 
Granholm signed Senate Bill 770 
(Public Act 211 of 2003) into law 
to add M.C.L. § 206.355a. The 
law requires the filing of 1099 
forms and provides for penalties 
if the forms are not filed. 

New Developments in Other 
Miscellaneous Tax Areas 

• S. Abraham & Sons, Inc. u. Dep't. 
of Treasury, 2003 Mich. App. 
LEXIS 3176 (December 11, 
2003). The Court of Appeals 
concluded that the Tobacco 
Products Tax Act contained an 
implicit bad-debt deduction 
before M.C.L. § 205.427b was 
added in December 2002 to make 
the deduction explicit. Thus, 
the taxpayers were entitled to 
refunds for tobacco product taxes 
paid on uncollectible accounts. 

• Raiment u. Davison Township, 
Mich. Ct. of Appeals Docket No. 
239880 (unpublished, December 
4, 2003). The appellate court 
reviewed the Tax Tribunal's 
jurisdictional limitations and 
concluded that the township's 
summary disposition motion was 
properly granted because the 
taxpayer requested a tax refund. 

• Revenue Administrative Bulletin 
2003-2 (November 13, 2003). 
RAE 2003-2 lists the annual 
interest rate for under- and over
payments for the period January 
1, 2004 through June 30, 2004. 
The RAE replaces RAE 2003-1. 

• Revenue Administrative Bulletin 
2003-3 (December 1, 2003). RAE 
2003-3 details the prepaid gaso
line sales tax rate effective 
February 1, 2004. The RAE 
replaces RAE 2002-18. 

• Revenue Administrative Bulletin 
2003-5 (December 22, 2003). 
RAE 2003-5 identifies the 
certified community foundations 
for tax year 2003. 

• On Nov. 14,2003, Gov. Jennifer 
Granholm signed House Bill 
5133 (Public Act 201 of 2003) 
into law to amend M.C.L. § 
205.24. The law provides for 
the waiver on interest and 
penalties for tax returns that 
were due during the August 
2003 blackout if the returns 
were filed by August 22, 2003. 

This update was prepared by JENNIFER 
TROYER of KRMG LL.P. 
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