
M I C H I G A N

TA X  L AW Y E R
TAXATION SECTION

CONTENTS

MICHIGAN TAX LAWYER
Published by the
TAXATION SECTION
State Bar of Michigan
306 Townsend Street
Lansing, MI 48933-2012

Volume XLIV
Issue 3

Fall 2018

Tax SecTion MaTTerS

Letter from the Chair .................................................................................................................. 1
Jackie J. Cook, Taxation Section Chair (2018-2019)

Section Committee Reports......................................................................................................... 3

FeaTure arTicleS

The Controversy Regarding the Applicable Statute of Limitations for State Tax Assessments and 
the Court of Appeals’ Recent Decision in Old Orchard Brands LLC v. Dep’t of Treasury ................ 4

By Daniel L. Stanley

Avoiding the Risk of Tax Debtor Prisons in the City Income Tax Act .......................................... 7
By Joshua M. Wease

The End of the End-of-Year Gift? Three Practical Charitable Giving Strategies for Clients to 
Consider After the 2017 Tax Reform Act .................................................................................... 9

By Richard C. Mills

An Interview with the Honorable Michael J. Talbot .................................................................. 12
By Christopher M. Jacobsen

State Fiduciary Income Tax Checkup, Part 2: Trust Nexus In Michigan..................................... 19
By Raj A. Malviya

SBM
State Bar of Michigan

NON PROFIT
U.S. POSTAGE

PAID
LANSING, MI

PERMIT NO. 191

Jackie J. Cook
Chairperson

James H. Combs
Vice Chairperson

William C. Lentine
Treasurer

Andrew W. MacLeod
Secretary

Mindi M. Johnson
Editor



The Michigan Tax Lawyer is a publication of the Taxation Section of the State Bar of Michigan that is designed to be a practical and 
useful resource for the tax practitioner. The Michigan Tax Lawyer is published four times each year. Features include the Section’s 
Committee Reports, news of Section events, feature articles, and Student Tax Notes.

Input from members of the Taxation Section is most welcome. Our publication is aimed toward involving you in Section activities 
and assisting you in your practice. The Taxation Section web address is www.michigantax.org. If you have suggestions or an article 
you wish to have considered for publication, please contact Mindi Johnson, Foster Swift Collins & Smith PC, 1700 East Beltline NE, 
Suite 200, Grand Rapids, MI 49525; mjohnson@fosterswift.com; or (616) 726-2252.

 MINDI M. JOHNSON  
Editor

State Bar of Michigan taxation Section council

SuBScription inforMation

Any member of the State Bar of Michigan may become a member of the Section and receive the Michigan Tax Lawyer by sending 
a membership request and annual dues of $30 to the Taxation Section, State Bar of Michigan, 306 Townsend Street, Lansing, 
MI 48933. In addition, any person who is not eligible to become a member of the State Bar of Michigan may obtain an annual 
subscription to the Michigan Tax Lawyer by sending a request and a $30 annual fee to the Taxation Section at the aforementioned 
address.

change of addreSS

Individual subscribers should send notification in writing to: Michigan Tax Lawyer, Membership Records, Taxation Section, State 
Bar of Michigan, 306 Townsend Street, Lansing, MI 48933.

citation forM

The Michigan Tax Lawyer may be cited as follows: (Vol.) (Issue) MI Tax L. (Page) (Yr.)

diSclaiMer

The opinions expressed herein are those of the authors exclusively and do not necessarily reflect those of the Publication Committee, 
the Taxation Section Council, or the Taxation Section. It is the responsibility of the individual lawyer to determine if advice or 
comments in an article are appropriate or relevant in a given situation. The Publication Committee, the Taxation Section Council, 
and the Taxation Section disclaim all liability resulting from statements and opinions contained in the Michigan Tax Lawyer.

JACKIE J. COOK
Chairperson

 

JAMES H. COMBS
Vice Chairperson

ANDREW W. MACLEOD
Secretary

CAROLEE K. SMITH
Ex-Officio

WILLIAM C. LENTINE
Treasurer

prograM facilitator

Mary Owiesny
proBate Section liaiSon

George W. Gregory
area counSel liaiSonS

 Robert D. Heitmeyer & 
Eric R. Skinner 

SBM coMMiSSioner liaiSon

Shenique Moss

Jon H. Baloch Thomas E.F. Fabbri Michael P. Monaghan
Sean H. Cook Brian T. Gallagher Ryan J. Peruski

Andrea D. Crumback Mindi M. Johnson Joshua M. Wease

http://www.michigantax.org


1

Letter from the Chair



Michigan Tax Lawyer-Fall 2018

2



33

Section Committee Reports

EmployEE BEnEfits CommittEE

On April 26, 2018, the Employee Benefits Committee held a 
networking event at the Knickerbocker in Grand Rapids.  At 
that event, Kent Sparks (Warner, Norcross & Judd) gave a pre-
sentation on the new DOL rules on missing plan participants.

On November 7, 2018, the Employee Benefits Committee 
and the Estates & Trusts Committee will co-host an event 
on estate planning with retirement assets at Vinotecca in Bir-
mingham.  Nancy Welber will be presenting at that event.

To get more information on Employee Benefits Committee 
events, please be sure that you are registered for the Employee 
Benefits Committee on SBM Connect at http://connect.
michbar.org/tax/, or contact Eric Gregory at EGregory@
dickinsonwright.com or (248) 433-7669.

EstatEs and trust CommittEE

The Estates and Trust Committee will be hosting a joint 
event with the Employee Benefits Committee on November 
7, 2018.  Speaker Nancy Welber will be discussing tax issues 
related to inherited IRAs.  Nancy is widely recognized in 
Michigan for her work in estate and retirement planning.  
More details on the location to come.  

The Estates and Trust Committee plans to organize events 
for the Winter of 2018.  The dates, locations and speakers 
will be determined soon.  The Committee is looking for vol-
unteers to speak at future events and to write articles related 
to our field.   

Please stay tuned for announcements regarding upcoming 
Committee events.  

Nicholas E. Papasifakis
Clark Hill PLC
151 S. Old Woodward Ave., Ste. 200
Birmingham, Michigan 48009
P: (248) 530-9132
npapsifakis@clarkhill.com

fEdEral inComE tax CommittEE

The Chair of the Federal Income Tax Committee will transi-
tion from Jon Baloch of EY to Erick Hosner of Howard & 
Howard on October 1, 2018. The Committee would like to 
express its gratitude to Jon for his service and continued sup-
port of the Committee’s activities.

SECTION COMMITTEE REPORTS

The Committee is currently developing its schedule of events 
for the coming twelve months. If you are interested in pre-
senting, have an idea for a topic, or want to become actively 
involved with the Committee, please contact Erick Hosner 
at ehosner@howardandhoward.com. All are welcome, and 
the Committee is currently seeking ideas for future events.

Erick W. Hosner
Howard & Howard Attorneys PLLC
450 West Fourth Street
Royal Oak, Michigan 48067
P: (248) 723-0416

young tax lawyErs CommittEE

On July 31, 2018, the Young Tax Lawyers Committee co-
sponsored a happy hour with the Michigan Women’s Tax 
Association in Lansing that was very well attended.  We look 
forward to continuing to partner with other organizations 
for events and growing our membership in the middle and 
west side of the state.  Upcoming, the Young Tax Lawyers 
Committee is hosting a happy hour in downtown Detroit on 
October 25, 2018 after the State Bar of Michigan Tax Fun-
damentals program.  We will publicize more details closer to 
the event through our SBM connect page. 

To receive more information about upcoming Young Tax 
Lawyers Committee events, join the committee on SBM 
connect or contact Rebecca Pugliesi at rebecca.pugliesi@
plantemoran.com or Mary Hennessey at mhennessey@ho-
nigman.com.

- Rebecca Pugliesi

SAVE THE DATE
fundamEntals of taxation program

What: Second Annual Fundamentals of Taxation Program

When: October 25, 2018 from 12 PM until 4 PM 
 (lunch is served from 11:30 AM to 12: 30 PM) 

Where: Honigman Detroit Office – 
 2290 First National Building, 660 Woodward 

Avenue, Detroit, MI 48226

Registration for the event will be available soon.  Please feel 
free to contact Ryan Peruski at rperuski@honigman.com for 
more information.

mailto:npapsifakis@clarkhill.com
file:///J:/02-Newsletters/Taxation%20-MTL/2018/03_Fall/ehosner@howardandhoward.com
mailto:rebecca.pugliesi@plantemoran.com
mailto:rebecca.pugliesi@plantemoran.com
mailto:mhennessey@honigman.com
mailto:mhennessey@honigman.com
file:///J:/02-Newsletters/Taxation%20-MTL/2018/03_Fall/rperuski@honigman.com
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introduCtion

In the Summer 2017 edition of the Michigan Tax Lawyer,1 
I wrote an article regarding the Court of Claims decision in 
Old Orchard Brands LLC v. Dep’t of Treasury, No. 16-000114 
(Mich. Ct. of Cl. Feb. 3, 2017).  That case involved a dispute 
between a taxpayer and the Michigan Department of Treasury 
(the “Department”) over the application of certain amend-
ments to the statute of limitations contained in the Revenue 
Collection Act.2  The amendments were made as part of 2014 
Mich. Pub. Act No. 3 (“Public Act 3”) that became effective 
on February 6, 2014.  The taxpayer claimed that the amend-
ments should apply to all assessments issued after February 6, 
2014, while the Department claimed that they should apply 
only to assessments that arise out of audits that were initiated 
after February 6, 2014.  The Michigan Court of Claims de-
cided in favor of the Department and, as I noted in the prior 
article, the taxpayer appealed that decision.

On May 22, 2018, the Michigan Court of Appeals issued 
a published decision in Old Orchard, et al 3 v. Dep’t of Trea-
sury and affirmed the Court of Claims.  The taxpayers in-
volved have filed Applications for Leave to Appeal with the 
Michigan Supreme Court.  Nevertheless, because the filing 
of an Application for Leave to Appeal does not impact the 
precedential value of a published decision of the Court of 
Appeals,4 state tax practitioners should be aware of this deci-
sion.  There are many taxpayers affected by the legal issue 
involved this case.  

statutory BaCkground

The procedures of the Revenue Collection Act generally ap-
ply to all taxes administered by the Department of Treasury.5  
The Revenue Collection Act contains a four-year statute of 
limitations for refund claims and assessments that can be 
suspended or extended under certain circumstances.6  For 
decades, Michigan was a “notice” state for statute of limita-
tions purposes.  That is, upon notice of a state tax audit, the 
four-year statute of limitations was “suspended.”  Specifical-

ly, prior to amendment in 2014, MCL 205.27a(3) provided:

(3) The running of the statute of limitations is sus-
pended for the following: 

(a) the period pending a final determination of tax, 
including audit, conference, hearing, and litigation 
of liability for federal income tax or a tax admin-
istered by the department and for 1 year after that 
period.

(b) The period for which the taxpayer and the state 
treasurer have consented to in writing that the pe-
riod be extended.7

Due to this statutory provision, the Department took the 
position that (a) the statute of limitations was suspended af-
ter the Department issued an Audit Confirmation Letter to 
the taxpayer; and (b) remained suspended until the Depart-
ment issued a Final Audit Determination Letter.8  

All this changed when the Legislature passed Public Act 3.  
As amended by Public Act 3, MCL 205.27a(3) provides:

(3) The statute of limitations shall be extended for 
the following if the period exceeds that described in 
subsection (2):

(a) The period pending a final determination of tax 
through audit, conference, hearing, and litigation 
of liability for federal income tax and for 1 year after 
that period.

(b) The period for which the taxpayer and the state 
treasurer have consented to in writing that the pe-
riod be extended.

(c) The period described in section 21(6) and (7) 
or pending the completion of an appeal of a final 
assessment. 

THE CONTROVERSY REGARDING THE APPLICABLE 
STATUTE OF LIMITATIONS FOR STATE TAX 
ASSESSMENTS AND THE COURT OF APPEALS’ 
RECENT DECISION IN OLD ORCHARD BRANDS LLC V. 
DEP’T OF TREASURY
By Daniel L. Stanley
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The ConTroversy regarding The appliCable sTaTuTe of limiTaTions

(d) A period of 90 days after a decision and order 
from an informal conference, or a court order that 
finally resolves an appeal of a decision of the depart-
ment in a case in which a final assessment was not 
issued prior to appeal.9

As can be seen, the language that existed under the former 
version of MCL 205.27a(3)(a), which suspended the run-
ning of the statute of limitations during the pendency of a 
state tax audit, no longer exists. This omission gave rise to the 
issue before the Court in Old Orchard – what statute of limi-
tations applies to assessments issued after February 6, 2014 
that arose from audits that began before that date?  

thE Court of appEals dECision 

The Court of Appeals noted that Public Act 3 “allowed for a 
minimal extension of the four-year limitations period for a 
deficiency assessment if a Department audit was commenced 
after September 30, 2014”.  However, it was silent as to au-
dits that commenced prior to that date, such as the audit 
at issue in the case.  The Court of Appeals framed the issue 
before it as interpreting the “legislative silence” regarding the 
impact of Public Act 3 to preexisting audits.  Specifically, the 
Court of Appeals held:

Thus, the question is narrowed to whether there was 
tolling, which answer requires a determination of 
the import of the Legislature’s silence in 2014 PA 
3 with respect to audits commenced on or before 
September 30, 2014.  Did the silence reflect a legis-
lative intent to continue to allow for the application 
of tolling to the four-year limitations period where 
an audit had been commenced on or before Sep-
tember 30, 2014, or did the silence reveal a legisla-
tive intent to do away with tolling altogether, even 
in regard to earlier or ongoing audits.

After reviewing certain provisions of Public Act 3, the Court 
of Appeals came to the conclusion that the Legislature in-
tended to gradually replace the tolling of the Statute of 
Limitations that was contained in the prior version of the 
Revenue Act but did not intend to immediately replace that 
prior tolling regime.  Specifically, the Court of Appeals held:

It absolutely cannot be ascertained from reading 
2014 PA 3 that the Legislature was instantly repeal-
ing all tolling connected to Department audits, but 
only that it was eventually repealing or disallow-
ing all tolling.  Indeed, the necessary corollary of 
providing for extensions of the limitations period 
with respect to audits commenced by the Depart-
ment after September 30, 2014, is that audits com-

menced on or before September 30, 2014, would 
remain subject to tolling.

The Court of Appeals’ reference to the “extensions of the 
limitations period with respect to audits commenced by the 
Department after September 30, 2014” is somewhat difficult 
to follow and requires some explanation.  The extensions of 
the limitations period contained in Public Act 3 are con-
tained in MCL 205.27a(3), which provides:

(3) The statute of limitations shall be extended for 
the following if the period exceeds that described in 
subsection (2): 

(a) The period pending a final determination of tax 
through audit, conference, hearing, and litigation 
of liability for federal income tax and for 1 year after 
that period. 

(b) The period for which the taxpayer and the state 
treasurer have consented to in writing that the pe-
riod be extended. 

(c) The period described in section 21(6) and (7) 
or pending the completion of an appeal of a final 
assessment. 

(d) A period of 90 days after a decision and order 
from an informal conference, or a court order that 
finally resolves an appeal of a decision of the depart-
ment in a case in which a final assessment was not 
issued prior to appeal.

As the reader can see, the September 30, 2014 date refer-
enced by the Court of Appeals is not contained in this sec-
tion of the statute.  It is, however, incorporated by reference.  
Specifically, the provisions of subsection (c) above, which ex-
tend the statute for “[t]he period described in section 21(6) 
and (7)” incorporate by reference the provisions of MCL 
205.21(6) and (7), which provide:

(6) For audits commenced after September 30, 
2014, the department must complete fieldwork and 
provide a written preliminary audit determination 
for any tax period no later than 1 year after the pe-
riod provided for in section 27a(2) without regard 
to the extension provided for in section 27a(3). The 
limitation described in this subsection does not ap-
ply to any tax period in which the department and 
the taxpayer agreed in writing to extend the statute 
of limitations described in section 27a(2). 
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(7) For audits commenced after September 30, 
2014, unless otherwise agreed to by the department 
and the taxpayer, the final assessment issued under 
subsection (2)(f ) must be issued within 9 months of 
the date that the department provided the taxpayer 
with a written preliminary audit determination un-
less the taxpayer, for any reason, requests reconsid-
eration of the preliminary audit determination or 
the taxpayer requests an informal conference under 
subsection (2)(c). A request for reconsideration by 
a taxpayer permits, but does not require, the de-
partment to delay the issuance of a final assessment 
under subsection (2)(f ). 

Thus, Public Act 3 allows for a short extension of the statute 
of limitations for the time period that it takes for the Depart-
ment to complete fieldwork, provide a written preliminary 
audit determination, and issue a final assessment; the pro-
visions of MCL 205.21(6) and (7) provide time limits for 
those processes for audits commenced after September 30, 
2014.  The Court of Appeals held that, given this language:

…it would defy logic to conclude that the Legisla-
ture intended to provide for no tolling or extension 
of the limitations period in regard to audits com-
menced on or before September 30, 2014, given 
that former and current MCL 205.27a(3) plainly 
reflect a legislative mindset that an audit should po-
tentially have some type of effect on the running 
of the statute of limitations, allowing for a greater 
period than four years to assess a deficiency.

The Court of Appeals decision, however, is somewhat prob-
lematic given that the Court of Appeals admitted that, if 
it were to apply Public Act 3 literally, the taxpayers would 
win.  The Court of Appeals decision, therefore, was not really 
based upon the provisions of Public Act 3 but, rather, as the 
Court of Appeals framed the issue, upon “a determination 
of the import of the Legislature’s silence in 2014 PA 3 with 
respect to audits commenced on or before September 30, 
2014.”  The Supreme Court, however, has taken a dim view 
of Courts engaging “in a guessing game regarding the mean-
ing of legislative silence.”10  

ConClusion

The issues raised in Old Orchard are quite complex, and there 
are many other taxpayers who have assessments or refund 
claims that may be affected by the outcome of this case.  The 
taxpayers who were affected by this consolidated decision 
filed Applications for Leave to Appeal with the Michigan 
Supreme Court on July 3, 2018.  State tax practitioners may 

want to monitor the case to see if the Supreme Court takes 
any action.  

aBout thE author

Daniel J. Stanley is a partner in the Lansing office of Honigman 
Miller Schwartz & Cohn LLP. Dan is a seasoned tax appeals 
attorney with significant experience representing taxpayers in 
various aspects of state and local taxation, including ad valorem 
real and personal property taxation, before the courts and the 
Michigan Tax Tribunal.

EndnotEs

1 Daniel L. Stanley, The Controversy Regarding the Ap-
plicable Statute of Limitations for State Tax Assessments 
and the Court of Claims Recent Decision in Old Orchard 
Brands LLC v. Dept. of Treasury, 42(2) MI Tax L. 14 
(2017).

2 Mich. Comp. Laws § 205.1, et seq.  

3 The appeal by the taxpayer in Old Orchard (Court of 
Appeals Docket No. 337463) was consolidated with 
two appeals of unrelated taxpayers, Alticor, Inc. (Court 
of Appeals Docket No. 337404) and Access Business 
Group, LLC. (Court of Appeals Docket No. 337406).  
Alticor, Inc. v. Dep’t. of Treasury, Nos. 337404, 337406, 
337463, 2018 Mich. App. LEXIS 2514 (Mich. Ct. 
App. May 22, 2018). 

4 Mich. Ct. R. 7.215(C)(2).   

5 Mich. Comp. Laws § 205.20.  

6 Mich. Comp. Laws §§ 205.27a(2) and (3).

7 Mich. Comp. Laws § 205.27a(3) prior to amendment 
by Public Act 3 (emphasis added).

8 See Mich. R.A.B. 2008-8.

9 Mich. Comp. Laws § 205.27a(3) (emphasis added). 

10 People v. Gardner, 753 N.W.2d 78, 90 n.19 (Mich. 
2008).
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Avoiding the Risk of tAx debtoR PRisons in the City inCome tAx ACt

Just this August, the city of East Lansing joined 22 other 
Michigan cities that impose income tax.  The City Income 
Tax Act (“CITA”)1, which was passed in 1964, is becoming 
a more important source of revenue for a growing number 
of Michigan cities.  The typical assessment of a one percent 
tax on residents and a one-half percent tax on nonresidents2 
can be a prudent decision for communities.  The income tax 
assessment may allow them to diversify their revenue and 
hedge against adverse real estate markets that may depress 
property tax revenues.3  However, with the ability to raise 
revenue through income tax assessment comes the potential 
for delinquent taxpayers.  East Lansing may soon find itself 
in the same position as the city of Lansing, whose Mayor 
reported earlier this year that it had 1,315 outstanding war-
rants to arrest taxpayers.4  This article identifies a number of 
concerns related to CITA that are particularly relevant for 
low-income taxpayers.  Those taxpayers are the sole clients 
who we serve at the Alvin L. Storrs Low-Income Taxpayer 
Clinic (the “Tax Clinic”).

EnforCEmEnt

In general, CITA contains an enforcement provision5 that 
makes it a misdemeanor to fail to comply with a city tax 
ordinance.  Violation of the provision is punishable by fine 
of up to $500 and imprisonment for up to 90 days.  Having 
an enforcement provision in a tax act is generally reasonable.  
Michigan’s Revenue Act contains a similar provision for non-
payment of taxes.6  However, CITA does not contain any 
recognition of economic hardship or prescribe payment tools 
(such as installment agreements, currently-not-collectible 
status, or offers in compromise) for those taxpayers who are 
too financially impoverished to pay.  

wilfulnEss

The most troubling provision of CITA is MCL §141.699(b), 
which imposes the penalties noted above for “[w]ilful failure, 
neglect, or refusal to pay the tax, penalty or interest imposed 
by the ordinance.”  The key term, of course, is “wilful.”  In 
reality, there is a distinction between a taxpayer who wilfully 
avoids payment and a taxpayer who simply cannot pay.  How-
ever, a taxpayer’s ability to pay does not factor into CITA’s en-
forcement provision.  Accordingly, there is a real danger that 

cities using CITA’s enforcement provision against impover-
ished taxpayers may be establishing de facto debtor prisons.

ExpEditEd proCEdurEs

Under CITA, if a taxpayer has filed a tax return and has not 
paid the tax due, the city administrator may issue a 10-day 
demand for payment.7  This demand notifies the taxpayer 
of potential prosecution under MCL § 141.699.  The Tax 
Clinic has witnessed a dramatic 300% increase over the past 
two years in the number of taxpayers receiving a 10-day no-
tice from cities.  Such a notice threatens a warrant for the 
taxpayer’s arrest if the tax assessment is not paid.  Ten days 
can be a very short period of time for people who get paid 
every 14 days and have little or no savings.  It can be imprac-
tical for people who only receive government or pension pay-
ments every 30 days and impossible for impoverished tax-
payers who live on Social Security, unemployment or other 
government assistance.  This last group includes the working 
poor, who, while employed, do not earn enough to pay for 
their basic living expenses.

inConsistEnt pEnaltiEs

CITA also has some internal inconsistencies with respect 
to penalties.  For instance, an intentionally false statement 
provided on a non-obligated spouse allocation form is only 
subject to the larger of $25 or 25% of the excessive claim.8  
However, a taxpayer who honestly files his or her tax returns 
and merely cannot pay the bill is subject to imprisonment 
for a period of up to 90 days.9  Imprisonment in the context 
of tax administration should be reserved for intentional tax 
fraud and malfeasant tax avoidance.

paymEnt tools unavailaBlE

While both the Michigan and federal tax codes allow for 
certain payment tools,10 CITA does not contain any pro-
vision for entering into installment agreements, address-
ing currently-not-collectible status, or compromising a city 
tax debt.  In advocating for low-income clients – many of 
whom suffer from debilitating mental and physical health 
issues – the Tax Clinic has encountered significant resistance 
from cities with regard to entering into reasonable install-
ment agreements.  While some cities will accept payments as 

AVOIDING THE RISK OF TAX DEBTOR PRISONS IN THE 
CITY INCOME TAX ACT
By Joshua M. Wease 
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low as $5 per month, others will demand monthly payments 
in amounts that the taxpayer simply cannot afford.  While 
some may point to bankruptcy as an option, many impover-
ished taxpayers do not have the money for reasonable basic 
living expenses, let alone the money to pay bankruptcy court 
filing fees or an attorney.

ConClusion

While there may be some taxpayers who will be motivated 
by CITA to pay their taxes, there are others for whom the 
threat of jail cannot compel payment because they have no 
money.  Cities should consider their approach to resolving 
tax controversies with impoverished taxpayers.  For many fi-
nancially insecure members of a community, being charged 
with a criminal misdemeanor and threat of jail will only ex-
acerbate their situations.  State and local officials should re-
visit CITA, and it should be amended to include provisions 
for mandatory withholding by employers, standard install-
ment agreements, and currently-not-collectible status.  The 
notice-to-pay deadline should also be extended from 10 days 
to 30 days.

aBout thE author

Joshua M. Wease is the Director of the Alvin L. Storrs Low-
Income Taxpayer Clinic at the Michigan State University Col-
lege of Law.

EndnotEs

1 Mich. Comp. Laws §141.501, et seq.

2 Mich. Comp. Laws §141.611.

3 Few need to be reminded of the gutting of property tax 
revenues caused by the great recession that impacted 
Michigan from 2008-2012.

4 See, Millions in income tax dollars owed to the City of 
Lansing, Lansingcitypulse.com (Apr. 12, 2018), 
http://lansingcitypulse.com/article-15932-Millions-in-
income-tax-dollars-owed-to-the-City-of-Lansing.html. 

5 Mich. Comp. Laws § 141.699.

6 Mich. Comp. Laws §205.27(4).

7 Mich. Comp. Laws §141.686.

8 Mich. Comp. Laws §141.643(9).

9 Mich. Comp. Laws §141.699(b).

10 For compromising powers, see Mich. Comp. Laws 
§205.23a for the state of Michigan and I.R.C. § 7122 
for the federal government.  
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The end of The end-of-Year GifT? Three PracTical chariTable GivinG STraTeGieS

introduCtion

The traditional flurry of end-of-year check writing and on-
line giving to charities is likely to drop substantially in 2018 
as a result of the Tax Cuts and Job Acts of 2017 (the “Tax 
Reform Act”), which went into effect January 1, 2018.1  The 
Tax Reform Act significantly increased the Standard Deduc-
tion; the Standard Deduction for a married couple filing 
jointly nearly doubled from $12,700 in 2017 to $24,000 in 
2018.2  This is in addition to a new cap of $10,000 on the 
itemized deduction for the payment of state and local tax-
es.3  Some commentators have estimated that the number of 
income tax returns that will report income tax savings from 
charitable donations will drop from 37 million in 2017 to 16 
million in 2018.4  

Many Americans will no longer need to itemize and, conse-
quently, will no longer need to write a check or give online 
to a charity in order to claim an itemized charitable deduc-
tion.  This has set off alarm in the nonprofit community.  
Many charities worry about whether middle-income tax-
payers, who for decades took advantage of itemized chari-
table deductions as their only means of making charitable 
donations, will stop giving altogether.  There is likely to 
be some decline in annual giving.  However many, if not 
most, donors give out of a genuine sense of generosity to 
and affinity for their charities of choice.  The challenge for 
advisors and charities will be to encourage giving in other 
ways so that donors can continue to gain a tax advantage 
by giving at the same or a higher level than they have given 
in the past.  

Many options for middle-income donors remain after the 
increase in the Standard Deduction.5 These options are 
likely to become more popular now that there will no lon-
ger be a tax advantage for many to simply write a check 
at the end of the year.  The Tax Reform Act gives advisors 
and charities an opportunity to encourage middle-income 
donors, who historically have not been interested in other 
giving options, to think more strategically about how they 
give to their favorite charity.  This article discusses three 
giving strategies that, while not new, are bound to receive 
more attention with the increased Standard Deduction.

QualifiEd CharitaBlE distriButions from an ira

A Qualified Charitable Distribution (“QCD”) from an 
Individual Retirement Account (“IRA”) remains an under-
appreciated income tax planning tool.  It is both a simple 
and a highly effective means of leveraging a charitable 
gift.  Instead of taking a Required Minimum Distribution 
(“RMD”) from the donor’s IRA and paying the deferred 
income tax, the donor directs the payment of the RMD, or 
an amount of his or her choosing up to $100,000, directly 
to a charity.  The donor is able to completely avoid paying 
the deferred income tax and is able to give the charity a 
larger financial gift than if the donor had simply taken the 
distribution, paid the tax, and then donated the difference.  
Another advantage of making a QCD is that a donor who is 
near the upper limit of his or her tax bracket can use a QCD 
to avoid taking an RMD that would otherwise bump the 
donor into a higher tax bracket.

The QCD strategy (sometimes confusingly referred to as a 
“Charitable IRA Rollover”) was introduced by Congress in 
2006.  It was extended each year by extender bills until 2015 
when Congress finally made the QCD a permanent part of 
the Protecting Americans from Tax Hikes Act of 2015.6  The 
QCD will become an increasingly important planning tool 
for middle-income donors with the increase in the Standard 
Deduction.  A few tips to remember for a successful QCD 
are listed below.

• In order to take advantage of a QCD, the donor must 
remember to instruct the custodian to make a direct 
transfer to the charity.  Similar to the trustee-to-trustee 
rules for rollovers between qualified plans, the donor 
cannot take the distribution himself and then make the 
gift to the charity.  The distribution must come directly 
from the IRA custodian.  One option offered by some 
brokerage firms is the ability to use a so-called “IRA 
Checkbook,” which permits the donor to write a check 
to the charity directly from his or her IRA.7  These are 
likely to become more popular as more donors turn to 
QCD’s as their regular means of charitable giving.  

• Donors who wish to make a QCD and have set up au-
tomatic RMD distributions should adjust them at the 
beginning of the year to reserve funds to be distributed 

THE END OF THE END-OF-YEAR GIFT? THREE PRACTICAL 
CHARITABLE GIVING STRATEGIES FOR CLIENTS TO 
CONSIDER AFTER THE 2017 TAX REFORM ACT
By Richard C. Mills
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to charity later in the year.  Otherwise, it is easy to “set 
and forget” the RMD.

• IRA custodians are not currently required to identify 
QCD’s on the donor’s 1099-R form, so it is the donor’s 
responsibility to inform his or her tax preparer of the 
gift.  If that communication does not occur, any distri-
bution is likely to be reported as a taxable one.  

“BunChing” gifts with thE usE of a donor advisEd 
fund

“Bunching” charitable gifts refers to making large enough 
gifts in a single year so as to take advantage of the Item-
ized Deduction, despite the increased Standard Deduction 
in that year.  The donor can make the “bunched” gift to a 
Donor Advised Fund (“DAF”), or to a private foundation, 
and then make his or her regular annual gifts to the ulti-
mate charity from the DAF or private foundation.  This way 
he or she is able to take periodic itemized deductions while 
still providing the same regular stream of income from a gift 
to the charity that he or she would have made in the past.  
“Bunching” gifts is ideal for self-employed donors, donors 
whose income is tied to the stock market, and other donors 
whose income fluctuates from year to year.  Making a gift 
through a DAF or private foundation allows the donor to 
give at the annual level to which he or she (and the charity) 
is accustomed.

One advantage of using a DAF instead of a private founda-
tion is that the Internal Revenue Service permits donors to 
satisfy a legally-binding pledge through distributions from the 
donor’s DAF.8  This is not the case with a private foundation.9  
DAF’s have dramatically increased in popularity since the 
1990s and have also become the preferred means of endow-
ment giving for middle-income donors because of their sim-
plicity and low threshold for establishment (as low as $5,000 
for some foundations).  Many middle-income families are us-
ing them to make annual charitable gifts, teach philanthropy 
to their children, and lay the groundwork for family-planned 
giving in the future.  Listed below are a few tips to remember 
to successfully bunch charitable gifts with a DAF.

• The donor should begin early to plan with his or her 
financial advisor to take advantage of good years when 
income is high and itemizing is most advantageous.

• In years when the donor makes a “bunched” charitable 
gift, he or she should also coordinate with his or her 
other potentially itemizable expenses, some of which 
may be deferred until the “bunching” year.

• Donors should be advised that they cannot “double-dip” 
the deduction.  The gift to the DAF is deductible, but 

the later grant from the DAF to the ultimate charitable 
beneficiary is not.  

gifts of apprECiatEd sECuritiEs

The ideal gift to a charitable organization is a security that 
has a low basis, has been held long-term, and has appreciated 
in value.  The donor is able to benefit the charity (by gifting 
the fully-appreciated value of the security) while completely 
avoiding the payment of capital gains taxes (on the differ-
ence between the security’s sales proceeds, if sold, and its low 
basis).  A gift of an appreciated security is ideal for a donor 
who does not rely upon dividends or interest to meet his or 
her living expenses and who has planned to carry the security 
indefinitely.  Gifts of appreciated securities to a DAF can also 
be used as part of a gift “bunching” plan as described above.  
A couple of tips to consider when making a gift of appreci-
ated securities are listed below.

• The deduction for gifts of long-term securities remains 
subject to a limit of 30 percent of Adjusted Gross In-
come.10  

• Many small charities do not have brokerage accounts 
and are likely to sell gifts of securities immediately to 
raise cash.  It makes sense in these instances to make the 
gift of securities to a DAF, which will then immediately 
sell the securities tax-free, and distribute the cash pro-
ceeds to the ultimate charitable beneficiary.

ConClusion

The end of the end-of-year gift is not the end of the world for 
middle-income giving.  It will, however, require advisors to 
think more creatively about how they advise middle-income 
donors.  For many baby boomers, IRA accounts hold the 
majority of their liquid assets.  This trend will only increase.  
There is considerable opportunity for those donors to replace 
their annual cash giving with QCDs on an annual basis as 
their primary means of lifetime charitable giving.  For those 
middle-income donors who are able to make “bunched” gifts 
to charity, there remains the opportunity to take the itemized 
deduction in those years when a large gift is made to a DAF.  
Finally, gifting appreciated securities remains a valuable op-
tion for leveraging a charitable donation and can be used 
effectively in conjunction with a gift “bunching” strategy.  
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BaCkground

On April 25, 2018, Judge Michael J. Talbot retired after for-
ty years of judicial service to the people of Michigan. Judge 
Talbot was appointed to the Michigan Court of Appeals 
in 1998 and served as the Court’s Chief Judge from Janu-
ary 1, 2015 until his retirement. Before his appointment to 
the Court of Appeals, Judge Talbot served as a judge on the 
Wayne County Circuit Court; the Detroit Recorder’s Court; 
and the Detroit Common Pleas Court, which was the pre-
decessor to the 36th District Court. Judge Talbot was also a 
member of the Michigan Judicial Tenure Commission from 
2004 to 2010. 

On November 13, 2013, the Michigan Supreme Court ap-
pointed Judge Talbot as Chief Judge of the Michigan Court 
of Claims.  The Court of Claims, which is part of the Michi-
gan Court of Appeals, is a court of statewide limited jurisdic-
tion.  It hears and determines all civil actions filed against the 
State of Michigan and its departments, agencies and officers, 
including tax-related suits against the Michigan Department 
of Treasury.

During his tenure as Chief Judge and pursuant to Administra-
tive Order 2014-011, all tax-related suits were assigned to Judge 
Talbot and constituted the Court of Claims’ “tax docket.” 

intErviEw

On April 9, 2018, I had the honor and great pleasure of 
interviewing Judge Talbot in his Detroit chambers where we 
discussed the tax docket, his judicial tenure, attorneys who 
have appeared before him and some of his personal accom-
plishments, interests and reflections. The text of that inter-
view is provided below.

JACOBSON: Thank you, Judge Talbot, for agreeing to 
this interview and congratulations on your 
upcoming retirement.

TALBOT: You’re welcome, and thank you very much.

JACOBSON: 40 years on the bench is an impressive 

accomplishment.  I’d like to start with 
some background questions.

TALBOT: Sure.

JACOBSON: Please tell me a bit about yourself prior to 
attending law school.

TALBOT: Well, here in downtown Detroit is the 
Bell Tower of Sacred Heart Seminary. It’s 
at Chicago and Linwood. I was at the 
high school seminary for a few years, but 
I flunked Latin and finished at Divine 
Child in Dearborn. After that, I attended 
Georgetown University. While I was at 
Georgetown, I worked for Martha Griffith 
and, then, Senator Phil Hart for two years. 
I was very lucky to have some marvelous 
exposure to practical applications to 
government.

JACOBSON: When did you first have an interest in 
becoming an attorney – what caused that 
interest?

TALBOT: The reason why I mention the Seminary 
is that if you talk to some Catholic 
lawyers, you will find that many will have 
considered the idea of priesthood. It is not 
uncommon, interestingly enough. Many 
of us ultimately decide not to pursue 
priesthood but still find ourselves looking 
for some sort of a service role. It just seems 
to happen that way. Sometime in high 
school, maybe in early college, you say to 
yourself, “Well, that’s the type of work that 
would give me satisfaction and, hopefully, 
do some good.”

JACOBSON: Your Court of Appeals website profile 
states that you worked as an attorney in 
private practice before taking the bench.

TALBOT: Yes, I did. I studied at [University of 
Detroit Mercy] Law School, and that was 

AN INTERVIEW WITH 
THE HONORABLE MICHAEL J. TALBOT
By Christopher M. Jacobsen
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a different time. It was during the Vietnam 
War, and so many guys were coming and 
going. In my case, I lost about a year for 
active duty and training and so forth. 
Other guys lost far more time than that 
serving in the military, but it all came 
down to some men that I came to know 
at the Urban Law Clinic. We were all in 
the Clinic at the same time and enjoyed 
each other’s company. We decided to take 
a chance, and so we became the first law 
firm that came out of U of D’s Urban Law 
Clinic together. We specialized in just 
about anything that came to our door. 
We would learn what we needed to learn, 
and that was a great experience. We just 
hustled all the time and divided the labor. 
I did mostly criminal at the Frank Murphy 
Hall of Justice in Detroit. I tried quite a 
few cases.

JACOBSON: Yeah – some great practice experience.

TALBOT: You bet.

JACOBSON: Did you ever have an interest or desire to 
be a judge? What caused that interest?

TALBOT: Not when you first come out of law school. 
You just want to make a living, pay off some 
bills, and maybe do some criminal work. 
I think that’s why you see many younger 
lawyers who are attracted to criminal 
work. It is sort of a fast track, and you have 
a vision of being able to defend someone 
against the terrible system. But then you 
realize, wait a minute, you’re lucky if you 
can get a good plea for the client. So, there’s 
an education there. I suppose somewhere 
along the line, especially given my time at 
Frank Murphy, I said, “I could do that job. 
I could do what that Judge is doing.” And, 
so, somewhere it came in. But I can’t point 
to a specific moment. 

JACOBSON: Which current or former Judge do you 
most admire and why?

TALBOT: It’s a mix of the styles and temperaments 
and scholarship of different individuals.  I 
think I just mentioned to you, when we 
were chatting informally, Judge Robert 
Colombo, Sr., was just an extraordinary 
judge. Bob sometimes would become 

impatient with people, but he had a great 
mind and great instinct for finding exactly 
what was the real problem, what’s going on 
in each case. There are other judges, Judge 
Colombo, Jr., his scholarship is wonderful. 
He might get ahead of the lawyers; as in, 
“don’t argue so much because I know 
where you are going.  I’m past you.” But 
he generates wonderful opinions. He’s 
very prolific at doing all of that. And 
there are other Judges that you wouldn’t 
necessarily think about right away. Patricia 
Boyle, when she was a judge in Recorder’s 
Court, and then later as a Justice on the 
Supreme Court. She was just a marvelous 
human being who cared about the law so 
much. She was a great personal friend and 
a terrific role model. There’s a number of 
people like that who come to mind.

JACOBSON: What do you believe are your best 
attributes as a judge?

TALBOT: Well, I think that’s for others to decide. I 
just pray that I have some good attributes. 
I’m certainly not afraid of work and, so, if 
someone says, “I’m here to try a case.” – 
“Please have a seat. I’ll be ready for you.” 
I seem to have a knack for managing cases 
and courts. But my weak spot is probably 
an absence of patience. I know what you’re 
trying to say, so I’ll ask you to get out of the 
way and let me take care of the problem. 
Most of the time I’m probably right, I 
know where things are going.  But once in 
a while, you lose something. Someone may 
have a nugget in there that you didn’t wait 
for, and I regret that.

JACOBSON: I’d like to turn now to some questions 
about Michigan’s Court of Claims. As of 
November 12, 2013, Michigan’s Court of 
Claims became part of the Michigan Court 
of Appeals and on November 13, 2013, 
you were appointed the Court’s Chief 
Judge. What were your initial impressions 
of the administration and the functioning 
of the Court?

TALBOT: When that was all taking place, I was still 
down at the 36th District Court. I had 
been assigned to act as a special judicial 
administrator, and so my focus and time 
and energy was on that court. But then I 
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heard about this legislation transferring the 
Court of Claims to the Court of Appeals. 
I knew what the Court of Claims was, but 
I did not know that anybody was thinking 
of taking it out of Ingham County Circuit 
Court and changing, at least in some 
respects, the structure of it, let alone giving 
it to the Court of Appeals. It all happened 
within a few weeks. I was sort of watching 
it all transpire.

I looked at the way the legislation was 
written, and I thought, “Holy smokes, 
is this going to be difficult.” But, before 
I could say much more, I got a call from 
the Chief Justice, and he said, “I need 
you to implement this.” I said, “I’ve got 
something else that I’m working on right 
now,” and he said, “Yeah, I know what 
you’re doing, but you have to add this to 
your plate.”

The problems were just incredible. When 
you think about it, first of all, we’re the 
only intermediate appellate court in the 
United States that now has a trial division. 
Second, I didn’t have much funding to 
work with. We had no case management 
system. The system we had was designed 
exclusively for an appellate structure. 
None of our staff worked in a trial court. 
They had completely grown up in an 
appellate structure, so I had no staff, no 
case management system, no anything. It 
was brutal and disconcerting figuring out 
how we were going to deliver a quality 
product.

JACOBSON: What, if anything, did you do to improve 
the administration?

TALBOT: The clerk of our court, of the Court of 
Appeals, was also designated by statute 
as Clerk of the Court of Claims. I said 
to Jerry Zimmer, “Jerry, we need to go 
to Ingham County Circuit Court and 
find out what we are talking about. How 
many cases?” Ingham was difficult in 
some respects. The cases were dispersed 
all throughout the state court system. 
Ingham’s system could give you an 
estimate of how many cases there were, 
but it had some practices that we didn’t 
learn about right away. For example, if a 

case was taken up on appeal, the system 
would close it. So, when I would ask 
“how many cases do you have,” it would 
give you a number, but that number 
wasn’t accurate. For a year or two, cases 
kept appearing that we did not expect. 

Ingham used a case management system 
product. Well, we didn’t have that, and 
the question was, “Well, do I use their case 
management system or do I use something 
else?” That had to be determined very 
quickly. “What do I need and how do I 
pay for it?” What most people might not 
know is that there is a budget that is in 
the Supreme Court Administrator’s office 
that reimburses Ingham for the work they 
do on these cases and other types of State 
cases. The legislative staff knew that, but 
none of us did. It’s a half a million dollars, 
which is nothing, quite frankly, and it 
doesn’t all go to the Court of Claims, 
because there was reimbursement for other 
kinds of cases that had State involvement. 
It was difficult to determine how much 
funding I even had available. But we had 
to just dive in and deal with it.

Then the files start coming over, and 
they’re coming from every courtroom. But 
every courtroom over there seemed to run 
things differently. We had many questions 
to answer – Is this case alive? How far 
along is it? What’s next? Where is it going? 
Just a huge amount of administrative 
work. The total volume of cases wasn’t 
that great, but the challenge of a system 
absorbing something we had never seen 
before was very tough. Fortunately, the 
Supreme Court Administrator’s office was 
very helpful.

JACOBSON: Later, in January 2014, the Court of Claims 
ordered that all new or pending cases with 
the MT case-type code (tax-related suits) 
were reassigned to the Court’s Chief Judge 
[(the “Chief Judge rule”)]. What was the 
rationale supporting that decision?

TALBOT: That was very easy. I told you the history 
up to then. And at this point, we’ve got 
our arms around it. By statute, I had 
three other judges who have been picked/
volunteered to some degree. So, I have 
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good judges with backgrounds as trial 
court judges, but there was to be no break 
from doing all of your Court of Appeals 
work. And they very legitimately asked, 
“Are we going to get any sort of help here?” 
We came to see that there weren’t very 
many trials, but quite a bit of dispositive 
motion work that had to be done. So I 
said, “We’ll give you a research lawyer, 
separate from your own staff, who will 
help you out on dispositive motions and so 
forth. And, we’ll give you clerical support 
because one or two people in Lansing can 
function as the docket clerk for all four. 
So, I can give you that support, but that’s 
all I can do.” We also wanted to clean up 
the old and develop good practices for the 
new. For example, we developed a series of 
templates for routine orders for the life of 
the case. Our goal is that no case in the 
Court of Claims should ever last for longer 
than a year.

Under the Chief Judge rule, you have the 
authority to manage the cases and the 
delivery of legal services. What we found 
was that about half of the whole court was 
tax-related. I decided that if I absorbed 
all of the tax cases, the burden left to the 
other judges should be such that we would 
all be able to manage. So, we looked it 
over, and I called the Attorney General’s 
tax staff, and also [the Honigman firm], 
because they had half, or maybe more, of 
all of the tax cases, and also a number of 
others from the State Bar of Michigan tax 
section. We sat at a table and I explained to 
them that, for a variety of reasons -- and I 
tried my best to explain them -- I’m going 
to reassign all of the tax cases to myself.

After that decision was made, I thought, 
“Who do I have internally who is 
strong on tax?” The answer at the time 
was, “Nobody.” I’ve got a lot of bright 
lawyers, and they could certainly have 
learned and gained a comfort level with 
tax law, but that was not as efficient, and 
they wouldn’t have that same insight as 
someone who lives and breathes tax. That’s 
when I decided to try something else. It 
wasn’t easy to find someone who wasn’t 

practicing, who had no conflicts, and 
who would be interested in helping us. 
But I was extremely fortunate and found 
Professor [Marjorie B.] Gell.2 

JACOBSON: Are you still using Professor Gell?

TALBOT: Yes, but we are trying to lighten her load.  
We are aware of at least one senior research 
attorney that has some strength in tax, so 
there’s now someone to look to internally 
as well. 

JACOBSON: What’s your professional experience in 
state tax matters?

TALBOT: Before this? Slim to none. And I was 
told that at a [State Bar Taxation] section 
meeting. “I know that guy Talbot and he 
doesn’t know a damn thing about tax….”  
Honestly, he wouldn’t have been too far 
off.  But I was stuck. I’ve got to plow 
through. And so, some of it was trial and 
error, there’s no question. There was no 
great vision. 

I also did not know at the time what the 
Multi-State Compact3 was all about, and I 
surely didn’t understand what the problem 
was. I had a vague memory of a Court of 
Appeals’ case I had read that was published 
dealing with this issue. That was about it.  

When meeting with Professor Gell, I said, 
“Would you be interested in helping us?” 
She said, “You bet I will, that would be 
fun, and also gratifying.” I said, “I’m not 
asking you to take my place.” I would 
still do my job, but I asked her to take a 
problem at the dispositive level, help with 
the research, and guide us on the concepts 
and principles. She said that would be very 
satisfying. So, she gives us the background 
we need to understand the problem, and 
we can take it from there. I think that was 
invaluable when it came to the Compact 
because she knew what the issues were. 
She was very aware of all the problems 
and could show me Florida, show me 
Texas, show me California, and show 
me Minnesota; what the debates were 
nationally. She was very, very valuable.
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JACOBSON: What have you found to be the most 
intellectually stimulating or thought 
provoking state tax issues since you’ve been 
a Court of Claims judge?

TALBOT: I think the Compact was the most 
fascinating. I took a tax course and didn’t 
enjoy it all that much. But when I was told 
that I can actually write a statute that, if 
you do it carefully, has retroactive impact, 
that was unbelievable to me. I would not 
have given that a moment’s thought. My 
knee-jerk reaction would have been, no, 
you can’t do that. But, yes you can, if you 
do it very carefully. That was amazing to 
me. That’s a very short version of what 
was quite a few days of me trying to really 
wrap my arms around that idea. That 
was amazing to me. I know that the poor 
readers/members of your section are going 
to say, “you naïve soul, we all know that.” 
Well yes, I was naïve, but I still found that 
to be compelling and interesting.

JACOBSON: Would you also say that it’s been your 
most challenging state tax issue?

TALBOT: Of course, there’s no doubt about it. 
There’s a lot of work from a lot of good 
lawyers that went into that. We probably 
had 50 or 60 cases pending on the topic, 
and the dollar impact to the State of 
Michigan, potentially, was very serious. 
Conservatively, it was a half a billion 
dollars. And what we did was, the day I 
issued my opinion on that, at the same 
time, we also issued the opinions on all 
the other Compact cases, which had never 
been done before.

JACOBSON: Now I’d like to turn to the attorneys 
appearing before you. What were your 
general impressions of the attorneys 
appearing before you on state tax matters, 
both at the Court of Claims and Court of 
Appeals? Do you believe they adequately 
explained the tax issues to the Court, and, 
if they did not, how were they deficient?

TALBOT: I don’t think there’s any difference between 
the trial and appellate levels. There are 
lawyers who come to see us that are 
anywhere from the greatest to the least 

so. And that happens in tax, too, but 
not as often, so I’m blessed that way. It is 
generally a smaller pool of lawyers who 
have the business, so to speak, but there’s 
a reason for that. These are the folks that 
know what they’re doing and can do a 
good job for a client. Wandering into the 
territory as an advocate, good luck to you. 
That’s tough. I think it was a learning curve 
for me, but it’s a learning curve for the 
practitioners, too. I did not understand, 
and must admit, that I still struggle 
sometimes to understand why discovery 
is needed. The parties spend a year or two 
in [the Michigan Department of Treasury’s 
informal conference process] and now we 
need discovery? I couldn’t for the life of me 
figure that out at first, and I still struggle to 
have that make some sense now. But what 
I didn’t fully appreciate is the clients who 
don’t come to see the practitioner until 
well down the road, and so that’s what the 
lawyer was really saying. The lawyer has to 
get caught up with what [the] client just 
did. And then the other side of the coin 
is the attorney at the [Attorney General’s] 
office who says, “I don’t know any more 
about this case than you do, Judge. I’m just 
stuck with it, and I’ve got a whole bunch 
of other cases, and I’ve got to call Treasury 
and they’re not always so helpful.” That I 
couldn’t figure out for the longest time, 
but I appreciate it now.

JACOBSON: What have been your general impressions 
with the quality of the pleadings and 
the motions and briefs filed on State tax 
matters?

TALBOT: Really, it is all over the place. Professor 
Gell might understand it, but I’ll read 
something and try as I might, I can’t 
figure out where they’re going here. I 
will give it to her and say what do you 
think, gosh, there’s a lot of words, but 
I don’t know where they are going. So, 
here’s what I see as the problem for the 
attorneys. Whichever side you are on, you 
inherit the work that was done by that 
respective client before it comes to you. 
And if the client hasn’t had you actively 
involved, you’re desperately trying to spin 
a little gold out of the straw. But that can 
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get tough to read sometimes because it 
doesn’t make an awful lot of sense. 

JACOBSON: What could state tax attorneys do to 
improve the quality?

TALBOT: Well, I think it comes down to clean 
thinking. It’s got to be clean thinking. If 
you hand it to your colleague down the 
hall and ask them to read it before you 
send it in, and your colleague says they 
don’t understand where you are going with 
this, that isn’t very clean. To me, quality 
means good, solid, clean thinking, taking 
you to a good, solid result, and facing the 
ugly when you have to.

JACOBSON: Moving away from the tax docket, 
what do you deem to be your greatest 
accomplishment to date in your legal 
career and in your personal life?

TALBOT: Oh, I haven’t hit the personal life 
accomplishment, because I’d like to at least 
play a decent round of 18. Consistency 
through 18 holes would be wonderful, so 
maybe that’s on the horizon.

Really, you’d like to think that every 
day you’re doing something useful. The 
assignment I had at 36th District Court 
brought me great fear, if I’m really honest 
about it. When I got the call, I thought it 
was basically a money problem. I thought 
they were spending over their budget. They 
were 4-5 million a year over-budget, and 
the emergency manager had no control 
over it. It had to be funded, but it didn’t 
have any management. So, when the Chief 
Justice called me and sent me in there, I 
thought, “Okay, it is a money problem.” 

When I got a sense of what that was really 
all about, I was scared. I knew the lawyers 
who would complain about going to that 
court. Some of it didn’t function at all, and 
some of it certainly didn’t function well. 
Learning why and then trying to fix those 
areas -- it scared the pants off of me. I didn’t 
think we could get this done. How do we 
fix all of this? I learned a lot about myself 
by finding two or three, maybe four, things 
that I thought were overarching goals. I 

stayed on those because I could walk in 
there on any given day and see problems. 
But you can’t let all of those problems 
distract you. Stay with your big four, and 
if you pick the right big four, you’ll be 
alright. The rest will fall into place. Given 
the fine work of the people that are there 
now, I think it’s a great court.

JACOBSON: You mentioned golf. What else do you 
enjoy doing apart from legal work?

TALBOT: I can sit and read a book without any 
problem whatsoever. That’s pretty passive, 
but give me a nice murder mystery and I’m 
a happy man. I do like to travel, although 
I haven’t done as much as I would like. It 
can be difficult when you’re single, and I 
am. Having the will to get up and go out 
and do it yourself is even more challenging 
as you age, so I’ve got to make myself get 
up and get out. But, I have some goals in 
retirement. I’ll take on singular projects 
that have a beginning and a foreseeable 
end. I’m happy to do that. I told the 
Supreme Court that I’m happy to be of 
service to them if I can help, and I want, 
at least part of each year, to integrate some 
continuing education. Maybe on subjects 
that have nothing to do with law, but 
maybe subjects that when I go back to a 
University or something, I actually want to 
listen and pay attention.

JACOBSON: Ha-ha, great. Any final advice?

TALBOT: No, I’m still learning. I’ll take advice from 
others.

JACOBSON: Well, thank you for your time and 
thoughtful responses.

TALBOT: I hope this gives you what you had in 
mind.

JACOBSON: Absolutely and I wish you all the best.

TALBOT: Thanks very much, Chris.

aBout thE author
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EndnotEs

1 Court of Claims Administrative Order 2018-02, which 
was issued April 26, 2018, rescinded Court of Claims 
Administrative Order 2014-01.  Order 2018-02 or-
dered that all new or pending tax-related suits would 
be assigned to the Court’s chief judge or another des-
ignated judge. The Court’s tax docket is currently as-
signed to Judge Colleen A. O’Brien as of the date of 
publication of this article.

2 Marjorie B. Gell is a tax professor at Western Michigan 
University Cooley Law School’s Grand Rapids campus 
and is past chairperson of the Taxation Section of the 
State Bar of Michigan.

3 For more information on the Multistate Tax Compact, 
see Multistate Tax Commission, http://www.mtc.
gov/The-Commission/Multistate-Tax-Compact (last 
visited Sept. 19, 2018). 

http://www.mtc.gov/The-Commission/Multistate-Tax-Compact%20
http://www.mtc.gov/The-Commission/Multistate-Tax-Compact%20
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introduCtion

This article is the second part of a two-part series on state 
fiduciary income tax planning.1  The first part addressed an 
overview on the general rules that govern nexus for state in-
come tax purposes and the narrow application of Michigan’s 
nexus laws.  This article will address key developments in 
the state fiduciary income tax arena over the past year and 
will, with Michigan’s nexus rules in mind, provide planning 
considerations to shift a Trust’s state tax nexus.2

As mentioned in the first article, state fiduciary income taxa-
tion of a non-grantor trust is often an afterthought in the de-
sign and administration of a trust.3  To flesh out this observa-
tion, listed below are several examples the author has noticed 
in the fiduciary practice when surveying fellow colleagues.

i. The practitioner tends to focus more on the federal in-
come tax issues, especially since the non-grantor trust 
rules under Internal Revenue Code Section 641, et seq. 
are complicated enough to understand and implement.4  

ii. State income tax rates are lower and have different 
bracket structures, if any at all. 

iii. States have differing sets of rules for taxing trusts.  Con-
sequently, it is more difficult to keep track of, or even be 
aware of, the different rules and how and when they apply. 

iv. Continuing legal education typically focuses on fed-
eral fiduciary income tax planning, since it is uniform 
among states and is more “sexy.”  

v. Clients may not want to incur the additional profes-
sional expense that is necessary to review, analyze, and 
monitor state fiduciary tax compliance and planning 
opportunities.

With regard to this last point, several key court decisions 
were rendered in 2018 that have continued to shape the state 
fiduciary income tax area. Two of those decisions, Kaestner5 
and Fielding,6 will be examined in this article, as they are 
important to better appreciate the continued developments 
in trust nexus planning.  

A “full service” trust administration practice requires more 
than an understanding of the federal fiduciary income tax 
rules.  Determining where a Trust “lives” for state income tax 
purposes or whether a Trust has sufficient contacts to a par-
ticular state is equally as important.  Sometimes more than 
one state is involved.  State fiduciary income tax returns are 
required if the applicable state’s rules trigger reporting.  Failure 
to file a state fiduciary income tax return can lead to penalties 
and interest which will have a cumulative effect after multiple 
years of omitted filings.  A practitioner engaging in effective 
state income tax compliance and planning will add value to 
the administration by not only allowing a Trustee to fulfill fi-
duciary duties by filing necessary returns, but also managing 
overall tax exposure if a return or tax liability is not due.7

miChigan rEsidEnCy tax rulEs and nExus 
managEmEnt 

Before examining nexus planning considerations, it is impor-
tant to revisit Michigan’s rule on state fiduciary income tax 
nexus.  Michigan imposes income tax on estates and trusts.8  
As outlined in the author’s first article, Michigan is a “Found-
er” state for fiduciary income tax nexus. This is because a 
Trust is generally a resident trust if it was created by the will 
of a Michigan domiciliary at the time of death (“testamentary 
trust”) or if it was created by a Michigan domiciliary at the 
time that the trust becomes irrevocable (“resident trust”).9

A resident trust is subject to Michigan income tax on all income 
from any source, except income properly attributable to another 
state under Michigan Income Tax Act sourcing rules.10 Taxable 
income of a resident trust is federal taxable income subject to 
Michigan adjustments.11 As of October 1, 2012, the Michigan 
income tax rate is a flat rate of 4.25 percent.12

A nonresident trust is one that does not meet the definition of 
a resident trust.  Importantly, a trust that initially constitutes 
a resident trust under Michigan statute may nonetheless “con-
vert” into a nonresident trust if all of the following are true: 

i. The trustee is not a Michigan resident;

ii. The trust assets are not held, located or administered in 
Michigan; and 

iii. All of the beneficiaries are nonresidents.13

STATE FIDUCIARY INCOME TAX CHECKUP, PART 2: 
TRUST NEXUS IN MICHIGAN
By Raj A. Malviya
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The seminal Michigan case, Blue v. Michigan Department of 
Treasury (the “Blue case”),14 paved the way for a Michigan 
revocable living trust that became irrevocable upon the Set-
tlor’s death to effectively “break” nexus in Michigan.  Impor-
tantly, the Michigan Department of Treasury also recently 
released guidance that Michigan will follow the Blue case fac-
tors.15  Given the guidance stemming from the Blue case, it is 
important for a practitioner to identify the basis for which a 
trust is taxed in Michigan, and to perform this exercise annu-
ally.  Being able to distinguish between a “resident trust” and 
a “nonresident trust” will enable the practitioner to perform 
this task properly.  Setting aside non-tax reasons for the trust 
to stay in Michigan, the practitioner should regularly analyze 
whether there are (or could be) sufficient contacts in another 
state that would provide a more palatable or beneficial state 
income tax regime for the Michigan resident trust; e.g., a 
state with no state income tax. 16  

Trusts that began as revocable living trusts and became irre-
vocable upon the Settlor’s death should be analyzed under the 
Blue case factors.  If contacts have evaporated from a Michigan 
resident trust over time, as they often do, it is critical for the 
practitioner to assess whether there are still sufficient contacts 
for Michigan to tax the trust.  If not, the Trustee may be un-
necessarily paying income tax when a “break” from residency 
has already happened, perhaps years ago.  

On the other hand, trusts that were initially established as 
irrevocable trusts with Michigan ties do not fall squarely un-
der the Blue case facts.  While the Blue case may provide 
guidance, an understanding of other state law decisions is 
important to better examine whether an argument can be 
made to break Michigan nexus and establish nexus in a more 
taxpayer-friendly state.

rECEnt dECisions in statE fiduCiary inComE tax 
(2018 dECisions)

As noted above, to appreciate the continued development of 
state fiduciary income tax planning, the recent out-of-state de-
cisions of Kaestner and Fielding will be examined.  Both deci-
sions continue the taxpayer-friendly trend of courts striking 
down state nexus residency statutes as unconstitutional.

a.  The Kimberley rice KaesTner TrusT v. norTh 
carolina DeparTmenT of revenue

In The Kimberley Rice Kaestner Trust v. North Carolina De-
partment of Revenue (the “Kaestner” case),17 the North Caro-
lina Supreme Court upheld the North Carolina Court of 
Appeals’ and lower court’s holdings that a North Carolina 
trust residency statute that sought to tax a trust’s accumu-
lated income was unconstitutional as applied to the trust at 

issue.  Each holding was based on the grounds that taxing 
a trust on the sole basis of the North Carolina residency of 
the trust beneficiaries violates the Due Process Clauses of the 
U.S. Constitution and the North Carolina Constitution.

The facts of the Kaestner case are summarized below.  Joseph 
Lee Rice III established an irrevocable trust in 1992 for his 
three children and their families with substantial ties to New 
York.  Joseph was a resident of New York, created the trust 
in New York, and the initial trustee was a resident of New 
York.  In addition, the trust was governed by New York law, 
the tax compliance and trust accountings were prepared in 
New York, and the trust’s financial, tax and legal books and 
records were located in New York.  However, upon the initial 
trustee’s resignation, the individual successor trustee was a 
resident of Connecticut.  Additionally, the custodians of the 
Trust accounts were located in Massachusetts.  Upon Joseph’s 
death, the trust was divided into separate trusts for each ben-
eficiary. The Kaestner case, however, concerned only one of 
the three trusts -- the trust established for Joseph’s daughter, 
Kimberley Rice Kaestner (the “Trust”).  Mrs. Kaestner was a 
discretionary beneficiary under the Trust.  The only contact 
Mrs. Kaestner had with North Carolina was her residency 
when she moved her family there in 1997.  

The Trust had been paying significant North Carolina state 
income tax based on a statute that imposed income tax on 
undistributed income in trusts as follows:

The tax is computed on the amount of the taxable 
income of the estate or trust that is for the benefit of 
a resident of this State, or for the benefit of a non-
resident to the extent that the income (i) is derived 
from North Carolina sources and is attributable to 
the ownership of any interest in real or tangible per-
sonal property in this State or (ii) is derived from 
a business, trade, profession, or occupation carried 
on in this State.18

The Trust paid over $1.3 million in North Carolina income 
tax and interest for tax years 2005-2008, the years at issue 
in the case.  In contrast, the Trust did not pay New York or 
any other state income tax.  During those years, Mrs. Kaest-
ner and her family were the sole primary beneficiaries of the 
Trust and were North Carolina residents.  That said, they did 
not receive any distributions from the Trust during the tax 
years at issue, though the trustee was afforded the discretion 
to make distributions.  

In 2009, the trustee filed for refunds of the more than $1.3 
million in income tax and interest paid for tax years 2005-
2008.  The refund was denied, and in 2012, an action was 
filed in state court to recover this money.  In the suit, the 
trustee argued that North Carolina’s broad trust income tax 
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reach violated the U.S. Constitution’s Due Process and Com-
merce Clauses.  In 2015, the North Carolina Business Court 
issued an opinion and order for the trustee on cross motions 
for summary judgment, finding that North Carolina could 
not tax the income of the Trust for the years in question.  The 
appellate court upheld the decision in 2016 and now the 
North Carolina Supreme Court has upheld it as well.

The constitutional attacks on the North Carolina statute 
under the Commerce and Due Process Clauses were con-
sistent with the reoccurring approach by state courts in 
other jurisdictions in dismantling similar taxing statutes, 
including the Blue case.  The lower court examined both 
constitutional attacks and held that the statute violated the 
Due Process and Commerce Clauses. However, the North 
Carolina Court of Appeals did not address the Commerce 
Clause attack, so it was not examined in the North Caro-
lina Supreme Court’s opinion.19

Kaestner is an important case for Constitutional analysis. At 
least eleven other states include beneficiary residency as a criti-
cal factor under their respective taxing statutes (or administra-
tive interpretations of such statutes).20  However, the North 
Carolina Supreme Court’s reasoning and analysis also exposes 
the statutes of many other states, like Michigan, that incorpo-
rate the residency of the Settlor as a crucial factor to Constitu-
tional scrutiny.  Because this decision is from a state’s highest 
court on a federal constitutional issue (and was shortly there-
after followed by the Minnesota Supreme Court in its simi-
lar decision in Fielding v. Department of Revenue, examined 
below), it may have persuasive impact on many other states’ 
constitutional nexus jurisprudence, including Michigan’s.

B.  William fielDing, TrusTee of The reiD anD ann 
macDonalD irrevocable gsT TrusT for maria v. 
macDonalD, eT al. v. commissioner of revenue 

In William Fielding, Trustee of the Reid and Ann MacDon-
ald Irrevocable GST Trust for Maria v. MacDonald, et al. v. 
Commissioner of Revenue (the “Fielding” case),21 the Supreme 
Court of Minnesota, over two dissents, issued an affirma-
tion of the lower court’s decision finding unconstitutional 
Minnesota’s trust residency and taxing statute, as applied to 
the trust at issue. The Minnesota Supreme Court found that 
“the State lacks sufficient contacts with the Trusts to support 
taxation of the Trusts’ entire income as residents consistent 
with due process.”  

The facts of the Fielding case are summarized here.  Reid 
MacDonald was a Minnesota resident who created four irre-
vocable generation skipping trusts on June 25, 2009 for the 
benefit of each of his children and such child’s descendants 
(the “Trusts”).  The Trusts were initially established as grant-
or trusts using a power of substitution under Code Section 

675(4) and were funded with nonvoting shares of Faribault 
Foods, Inc. (“FFI”), a Minnesota corporation.  The initial 
trustee of the Trusts was a California resident.  Only one 
of the beneficiaries of the Trusts was a Minnesota resident.  
Likely anticipating a sale of the FFI shares and the desire to 
apply more favorable state income tax laws, on December 
31, 2011, the Minnesota resident settlor, Mr. MacDonald, 
released his grantor trust power to substitute assets under 
the Trusts.  Going forward, the Trusts were taxed separately 
as non-grantor trusts.  Not coincidentally, the California 
resident trustee resigned as of that same date, and thereafter 
trust administration was conducted in Colorado.  On July 
24, 2014, a Texas resident became sole trustee of the Trusts. 
Shortly thereafter, the Trusts joined in with all FFI share-
holders and sold their shares of FFI stock.  After the Trusts 
ceased to be grantor trusts in 2012, they filed Minnesota 
income tax returns as resident trusts, without protest, for tax 
years 2012 and 2013.   In 2014, the Trusts filed Minnesota 
income tax returns under protest, asserting that the statute 
classifying them as resident trusts was unconstitutional, as it 
applied to them.  The Trusts then filed amended tax returns 
claiming refunds for the difference between the taxes owed 
as resident trusts under the Minnesota statute and the taxes 
owed as nonresident trusts.  This amount was an estimated 
$250,000 of tax liability for each of the Trusts.22 

The Minnesota residency statute at issue provided as fol-
lows:  “Resident trust means a trust, except a grantor type 
trust, which . . . is an irrevocable trust, the grantor of which 
was domiciled in this state at the time the trust became 
irrevocable.”23  Because the grantor was a Minnesota resident 
when the Trusts were created, this statute was triggered.  The 
issue was whether the statute was Constitutional, as applied 
to the Trusts.  

The Minnesota Tax Court focused its examination on the 
Due Process constraints of the residency statute.24  On May 
31, 2017, the Minnesota Tax Court, in entertaining cross-
motions for summary judgement, issued an order granting 
the Trusts’ motion and holding that the residency statute 
violated the Due Process Clauses of the Minnesota and U.S. 
Constitutions, as applied to the Trusts.   

Specifically, in striking down the residency statute as uncon-
stitutional, the Minnesota Tax Court held that Minnesota 
lacked subject matter jurisdiction over intangible personal 
property located outside of Minnesota.  The Court opined 
that consideration of the grantor’s historical domicile was in-
sufficient to establish subject matter jurisdiction for two rea-
sons: (1) “it reaches back through time to a discrete historical 
moment, and purports to rely on state protections extended 
(to the grantor) at that moment” and resorts to protections 
provided in previous tax years, not the period when the in-
come was earned; and (2) the “grantor domicile method” to 
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establish taxing jurisdiction “reaches across persons”, relying 
on connections with the grantor rather than the trust.” 

The Commissioner of Revenue appealed the Tax Court’s 
holding to the Minnesota Supreme Court.  Despite work-
ing from the strong presumption that its trust residency 
statute was valid, the Minnesota Supreme Court affirmed 
the Tax Court in holding that the statute was unconstitu-
tional as applied to the four irrevocable Trusts, regardless 
of the following Minnesota nexus contacts:

i. The settlor was a Minnesota resident at the time of fund-
ing and the tax year in question;

ii. The Trust applied Minnesota as governing law;

iii. The Trust was drafted by a Minnesota attorney;

iv. The Trust records were maintained in Minnesota;

v. One of the Trust beneficiaries was a resident of Minne-
sota; and

vi. The primary Trust asset and source of income was stock 
in FFI, a closely held S-Corporation, which was incor-
porated in the State of Minnesota and has always been 
headquartered in Minnesota.25

The Minnesota Supreme Court refused to consider the above 
list as arguable nexus contacts that would trigger the appli-
cation of the residency statute.  The Court found the con-
tacts to be either “irrelevant or too attenuated to establish 
that Minnesota’s tax on the Trusts’ income from all sources 
complies with due process requirements.”  Specifically, the 
Court provided three reasons for reaching its conclusion, 
which are summarized below. 

i. The residency of the settlor is irrelevant, as well as the 
use of a Minnesota law firm to draft or store a copy of 
the trust – once the Trusts became taxpayers (non-grant-
or trusts), it is the state’s connections with the trustee 
and administration that are important. 

ii. The Trusts did not own any physical property in Minne-
sota that might serve as a basis for taxation as residents. 
Intangible personal property such as the Minnesota S-
Corporation stock was held outside of Minnesota – its 
situs moves with the trustee.

iii. Prior year contacts were irrelevant.  Each year should 
stand on its own.  During the tax year in question, 
the Trustee traveled to Minnesota for a weekend to 
attend a wedding, but he never traveled to Minnesota 
for any purposes related to the Trusts. “This level of 

contact is clearly not enough to establish residency 
for taxation purposes.” 26

As a result of the Court’s ruling, Minnesota could not tax the 
interest, dividends and, most importantly, the Trusts’ signifi-
cant capital gains derived from the sale of FFI shares.  This 
was a significant win for the taxpayer, although the Trust’s 
pro rata share of flow-through income from FFI, as an oper-
ating business, could still be subject Minnesota income tax 
on an apportioned basis under another Minnesota statute.  

The Fielding case is arguably a more taxpayer-friendly deci-
sion than the Kaestner case.  This is because it is the first case 
of which the author is aware that severed tax nexus under a 
Settlor residency-based nexus statute, even when significant 
ties to the taxing state, including the Settlor’s state of residen-
cy, remained intact.  Compare the Fielding case to the Blue 
case, which stood for the proposition that essentially all of 
the Michigan contacts with a trust must terminate before the 
trust’s residency can be broken.  While the Fielding case is not 
precedent in Michigan, it is guidance for practitioners who are 
considering breaking tax nexus in Michigan for an irrevocable 
trust when contacts similar to those in Fielding still exist.

nExus planning ConsidErations

a.  know your trust 

One of the first tasks for the practitioner is to understand 
and appreciate the type of irrevocable trust being adminis-
tered.  Surprisingly, this task is often overlooked by practitio-
ners who do not specialize in the Trusts & Estates area and 
may generally assume that all trusts are subject to Michigan 
income tax.  As an example, a “grantor” trust for federal in-
come tax purposes will be a grantor trust for Michigan state 
income tax purposes, and consequently, Michigan rules di-
rect the grantor to report the trust’s income, deductions and 
creditors on the grantor’s individual Michigan income tax re-
turn.27  In that case, the grantor’s state of residency will mat-
ter for purposes of state income tax reporting and planning.  
If the grantor is a resident in a “no-tax” state, then Michigan 
income tax may only be assessed to Michigan sourced items 
of income.  Conversely, if a non-grantor trust distributes all 
of its income, a beneficiary’s portion of distributable net in-
come will be taxed at his or her individual rate in the appli-
cable state -- not at the trust level in Michigan.28 

B.  pEriodiC assEssmEnt  

Given all the moving parts, the practitioner should conduct 
a periodic assessment of the trust administration.  If contacts 
have evaporated from a Michigan resident trust over time, 
as they often do when families evolve, fiduciaries move, and 
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assets change situs, it is critical that the practitioner assess 
whether sufficient contacts still exist for Michigan to tax the 
trust.  If not, the Trustee may be unnecessarily paying income 
tax when a “break” from residency has already occurred.

C.  shifting rEsidEnCy 

The practitioner should also focus on knowing the “ins and 
outs” of the applicable residency rules.  Because Michigan is 
a Founder state for state fiduciary income tax purposes, the 
practitioner should assess whether there is an opportunity to 
shift “residency” out of Michigan under the Blue case factors.  

For revocable living trusts, the practitioner can consider 
having the grantor change his or her state of residency 
prior to the time when the trust becomes irrevocable.  Ad-
ditionally, the Trustee should shift to another state and no 
income producing assets should remain in Michigan, in-
cluding real estate. 

For irrevocable trusts, shifting residency may present more 
difficulties, both procedurally and practically.  For trusts 
that became irrevocable due to the death of the Settlor, the 
practitioner can consider changing Trustees (by resignation, 
declination, and removal), shifting situs of Trust assets (such 
as accounts with financial institutions, closely held interests), 
and assessing situs of beneficiaries, to name a few. It may not 
be viable to move all contacts out of Michigan, but there are 
some exceptions under the Blue case.  It may be possible to 
bifurcate portions of the applicable Trust so that only a por-
tion of income is taxed in Michigan if other portions can 
be shifted out of state.  Upon a complete “break” of ties to 
Michigan, it is advisable to file a final Michigan Fiduciary 
Income Tax Return for the final tax year.29  For trusts that 
were established as irrevocable trusts by a Michigan resident, 
and for which the Blue case factors cannot be met, the practi-
tioner can consider looking to out-of-state decisions, such as 
Fielding, to assess whether there is support for breaking the 
Michigan nexus and bringing a subsequent constitutional 
challenge, if needed. 

d.  adapting a trust

For existing trusts where it is not viable to shift residency 
based on the facts of the administration (Trustee residency, 
asset situs, beneficiary location, etc.), the practitioner can 
consider the strategies listed below.

i. Utilize Trustee powers that allow for shifting the situs 
of administration.  This should be coupled with other 
direct facts of the administration for purposes of sup-
porting a complete “break” of ties to Michigan. 

ii. Utilize Trustee powers that allow for change in govern-
ing law of administration.  Again, this should be coupled 
with other direct facts of the administration for purpos-
es of supporting a complete “break” of ties to Michigan.

iii. Utilize Trustee powers that allow for bifurcation of 
shares and administering certain shares for beneficiaries 
who are residents in a more state income tax-friendly 
jurisdiction as separate and distinct trusts.   

iv. Utilize Trustee powers that allow for distributions to be 
made in further trust for the benefit of a beneficiary.  
This will allow the Trustee to send assets to a new or 
existing trust in a more state income tax-friendly juris-
diction.

v. If sufficient Trustee discretion exists, decant the trust (or 
a portion of it) pursuant to the governing instrument 
and/or Michigan law, into one or more new trusts in a 
more state income tax-friendly jurisdiction.30

vi. For irrevocable trusts that have a toggle feature to turn 
off and on “grantor” trust status for federal income tax 
purposes, turn on grantor trust status to allow the grant-
or to move to a more state income tax-friendly jurisdic-
tion before toggling off again.31

vii. If a Trust Protector is involved (or can be appointed), 
amend applicable Trust provisions to enable the above 
maneuvers. 

E.  ConsidEr dings, nings, wings and kings

DINGs, NINGs, WINGs and KINGs are acronyms for an 
“Incomplete Non Grantor Trust” in the states of Delaware, 
Nevada, Wyoming and Alaska, respectively.   

i. An “ING” trust is an irrevocable trust established under 
the laws of one these states because they are tax-friendly 
jurisdictions for state income tax purposes (i.e., no in-
come tax).32 

ii. Typically a Settlor who does not reside in a tax-friend-
ly jurisdiction will establish an ING trust using suffi-
cient contacts in the tax-friendly jurisdiction (corporate 
Trustee, asset situs, source income, etc.).   

iii. The concept of an ING trust works something like this: 
The Settlor retains sufficient control of the assets trans-
ferred to the trust so that the transfer is treated as an in-
complete gift for federal gift tax purposes; however, the 
Settlor does not retain the necessary powers that would 
cause the trust to be treated as a “grantor” trust for feder-
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al income tax purposes.33  Consequently, upon creation 
and funding, if done properly, the Settlor does not incur 
a taxable gift and the trust is taxed on the income of the 
trust with no applicable state income tax.  

iv. Establishing an ING trust requires satisfying nexus in 
the state of establishment and careful drafting of grantor, 
fiduciary and related powers provisions.  For example, 
key “players” in a properly drafted ING trust generally 
include (i) an out-of-state Settlor; (ii) a tax-friendly state 
corporate trustee; (iii) a distribution committee or simi-
lar body consisting of adverse parties under fiduciary 
income tax rules; (iv) discretionary beneficiaries; and (v) 
a potential investment trust advisor. The Settlor should 
also have a testamentary limited power of appointment 
to assure there is no completed gift upon funding.34 

v. If implemented correctly, an ING trust can be a power-
ful planning technique when a Settlor has fully utilized 
his/her lifetime gift tax exemption (or wants to save the 
exemption for other transfers) but wants to avoid state 
income tax.  Additionally, because of the incomplete 
gift, the ING trust assets are included in the Settlor’s 
gross estate and will receive a basis step-up adjustment at 
death.  During the lifecycle of the ING trust, as long as 
situs is maintained in the planned jurisdiction, no state 
income tax will be due on accumulated taxable income 
at the trust level.35

f.  all tiEs sEvErEd ExCEpt sEttlor’s rEsidEnCy

When trying to engage in nexus planning with non-grantor 
trusts for which the Settlor is still living, it may be difficult 
to avoid Michigan’s residency statute if the Settlor is still a 
Michigan resident and shifting residency may not be a viable 
option.  The Blue case arguably only applies to trusts that 
become irrevocable at the Settlor’ death.  A planning idea to 
potentially prevent the Michigan residency tie could involve 
having the trust initially formed by a single member LLC 
in another tax-friendly state.  Assuming the formalities of 
organization and operation have been met and there is legiti-
mate ongoing activity in the state of LLC organization, this 
approach may be worth exploring.36  Without a Michigan 
resident Settlor or other Michigan ties, the Blue case possibly 
supports avoidance of Michigan residency.  The Fielding case 
could also be used as additional support, given that a Michi-
gan Court may look to out-of-state decisions in reaching its 
decision, as was done in the Blue case. 

g.  ExErCisE Caution whEn using 
grantor trust powErs

The irrevocable trusts in Fielding were analyzed for nexus 
soon after the Minnesota Settlor released grantor trust sta-
tus.  Query whether the type of grantor trust power being 
released may cause a court to analyze a residency statute dif-
ferently.  If an independent person must exercise a grantor 
trust power in conjunction with the grantor (e.g., a law firm 
or trust protector who is non-adverse) without the consent 
of anyone in a fiduciary capacity, would the state of residen-
cy of the independent person (not the settlor) create nexus? 
What if the designated independent person is also the Trust 
Protector, who is deemed a fiduciary under state law? 37  The 
answers are unclear.

ConClusion

Trust nexus of a non-grantor trust is not a “one-size fits all” 
analysis; the analysis itself is certainly complex.  Multiple lay-
ers of taxation warrant careful review of the applicability of 
the income tax laws of Michigan and other states that have 
or could have a connection or nexus to a Trust.  Moreover, 
engaging in the features of a more robust or flexible trust 
design, which is commonplace these days, may actually pres-
ent potential roadblocks when trying to prevent or navigate 
through a trust nexus issue.  While understanding the Blue 
case and related guidance is important, practitioners also 
need to consider the many variables in the life cycle of a trust 
administration that could allow for (or alter) the taxpayer-
friendly results seen in the Kaestner and Fielding cases. 
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nal return” on the first page of MI-1041.  A link to 
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tact or nexus in Michigan because of the utilization of 
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31 This strategy is not without risk, however. Separate 
from whether it will pass muster from a state income 
tax perspective to shift trust nexus, there are potential 
federal income tax consequences associated with the 
practice of toggling grantor trust status off and on.  A 
discussion of this issue is beyond the scope of this out-
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Example 5; Madorin v. Comm. 84 T.C. 667 (1985); 
Rev. Rul. 77-402, 1977-2 C.B. 222.  Moreover, mul-
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the IRS and subject to specific and detailed reporting 
requirements under Treas. Reg. §1.6011-4(b). See 
I.R.S. Notice 2007-73; 2007-2 C.B. 545. 

32 See supra note 17. 

33 There are many private letter rulings that confirm a 
properly structured ING trust will work under these ju-
risdictions.  For example, see I.R.S. P.L.R. 200148028 
(Nov. 30, 2001), I.R.S. P.L.R. 200247013 (Nov. 22, 
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(July 25, 2014), I.R.S. P.L.R. 201510001-201510008 
(Mar. 6, 2015), I.R.S. P.L.R. 201550005 (Dec. 11, 
2015), I.R.S. P.L.R. 201613007 (Mar. 25, 2016), 
I.R.S. P.L.R. 201636027-201636032 (Sept. 2, 2016), 
I.R.S. P.L.R. 201642019 (Oct. 14, 2016).  However, be 
careful about drafting a distribution power that would 
constitute a reversionary interest in the Settlor.  This 
can easily “ding” your purported ING by killing the 
non-grantor trust treatment of an ING under I.R.C. § 
673.  See I.R.S. P.L.R. 201426014 (June 27, 2014).

34 See Treas. Reg. § 25.2511-2(b).

35 While the author is still trying to develop his ING Trust 
form, see I.R.S. P.L.R. 201310002 (Mar. 8, 2013) and 
I.R.S. P.L.R. 201430003 (July 25, 2014) for helpful 
summaries on key features for the design of an ING 
blessed by the I.R.S.  Note, however, that private let-
ter rulings may only be relied upon by the taxpayer to 
whom they are issued and are not legal precedent for 
other taxpayers. 

36 An entity can be a Settlor of a Trust.  See Restatement 
of (Third) Trusts, § 3, cmt. e.

37 For example, see Mich. Comp. Laws § 700.7809(1)
(a), where the Trust Protector is a fiduciary, unless the 
terms of the trust provide the trust protector acts in 
a non-fiduciary capacity under certain circumstances, 
e.g., a power to substitute assets of equivalent value un-
der I.R.C. § 675(4).  This issue is beyond the scope 
of this article, but query whether the last sentence of 
Mich. Comp. Laws § 700.7809(2) stating that the 
Trust Protector cannot be relieved of the duty of good 
faith and the duty to act in accordance with the terms 
and purposes of the trust and interests of the benefi-
ciaries, effectively swallows the exception that a Trust 
Protector can act in such a non-fiduciary capacity.
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