
Ill WHEN JAMES KLOOSTER DIED, A "TRANSFER" OCCURRED, BUT 
THAT TRANSFER WAS E XEMPT UNDER MCL § 211 .27a(7)(h) 

Respondent's extensive briefing over complicates this case. The issue before this 

Court is relatively simple and can easily be resolved with a straightforward application of 

the unambiguous language of section 27a(7)(h) and the Court of Appeals decision in 

Moshier v Whitewater Twp, 277 Mich App 403, 405; 745 NW2d 523 (2007). And, 

contrary to the suggestion in the Court of Appeals analysis, this case does not tum on the 

word "conveyance" but, instead, boils down to whether a "transfer" occurred in 

terminating a joint tenancy among certain parties identified in the statute. 11 Best to take 

Occam's Razor12 and slice off this needless complexity. 

A. The Three Required Statutory Elements of Section 27a(7)(h) 

The Legislature expressly and unambiguously indicated in section 27a(7)(h) that 

certain transfers are exempt from the uncapping provisions ofMCL 211 .27a. Section 

27a(7)(h), says that the there is no transfer of ownership if: 

(l) [a] transfer creating or terminating a joint tenancy between 2 or 
more persons if at least 1 of the persons was an original owner 
of the property before the joint tenancy was initially created 

11 It is noted that Respondent appears to argue that because the statute uses both 
"transfer" and "conveyance," the terms are interchangeable. This argument is wrong 
because it contradicts the canon of statutory interpretation that using different terms 
implies different meanings. See Bradley v Samac Community Schools Bd of Ed, 455 
Mich 285, 298; 650 NW2d 650 (1997) ("The express mention of one thing in a statute 
implies the exclusion of other similar things."). Thus, because the words "transfer" and 
"conveyance" are different terms, they implicitly have different meanings. Therefore, 
there is no ambiguity as to whether the Legislature intended them to be interchangeable. 
They are not. Because there is no ambiguity in section 27a(7)(h), there is no need for this 
Court to attempt to discern the Legislature's intent. 
12 This principle - that the simplest explanation is the most likely explanation - is 
generally referred to as Occam's Razor, attributed to the 14th century English logician 
and Franciscan friar William ofOckham. Occam's Razor states that the explanation of 
any phenomenon should make as few assumptions as possible, and that the least 
complicated of alternative suggested formulations is most likely to be correct. 
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and, (2) if the property is held as a joint tenancy at the time of 
conveyance, at least 1 of the persons was a joint tenant when 
the joint tenancy was initially created and that person has 
remained a joint tenant since the joint tenancy was initially 
created. " 13 

The first clause of the operative sentence of section 27a(3) addresses transactions 

that either create or terminate a joint tenancy in property. Such transactions are, by 

definition, not a "transfer of ownership" provided one of the transferors is an "original 

owner." The statute also addresses the myriad of midstream transfers that may affect a 

joint tenancy between inception and termination. The statute expressly requires that all 

subsequent transfers that either expand, contract, or terminate the joint tenancy are 

exempt provided that at least one person involved in a transfer has been a joint tenant at 

the time the joint tenancy was originally created, and that this person has remained a joint 

tenant since that time. Moshier, supra at 410. 

The second operative clause begins with the prepositional phrase " if property is 

held as a joint tenancy at the time of conveyance." This prepositional phrase is a 

semantic device and functions to illustrate a logical, temporal, or spatial relationship 

between the object of the prepositional phrase "property" and the other components of 

the sentence. Here, the prepositional phrase indicates a logical relationship between the 

subject and verb of the first clause (the "original owner" and "transfer") and the subject 

13 The Court of Appeals referred to the second prong of section 27a(7)(h) as a 
"conditional requirement" that "need only be met in instances where the property was 
held as a joint tenancy at the time ofthe conveyance." Klooster supra at 440. The court 
determined that a joint tenant's death was not a conveyance within the meaning ofthe 
statute and therefore, the so-called second prong of section 27a(7)(h) was not applicable. 
The court reasoned that James Klooster' s death did not create a conveyance because "no 
instrument in writing was created that affected title to the subject real estate." ld at 442. 
Therefore, the taxable value of the property should not have been "uncapped. 13

" !d at 
443 . 
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of the second clause (the other "original joint tenant"). The Legislature included 

"conveyance" in this prepositional phrase because it clearly intended that midstream 

transfers, that can only be effectuated through a contemporaneous written "conveyance," 

to also be excepted. The purpose behind exempting these midstream conveyances is that 

they directly impact the original relationship between the original owner(s) and the 

original joint tenant(s). 

The second operative clause of the first sentence, of course, plainly indicates that 

the Legislature was providing transfers that alter the joint tenancy relationship between 

an original owner and at least one "original joint tenant"14 such as those that expand, 

contract or terminate (such as adding additional joint tenants, deleting existing joint 

tenants and/or terminating the joint tenancy all together), would be exempt. 

Here, the meaning of the statute is both plain and unambiguous. A natural 

reading establishes that transfers that create, expand, contract or terminate a joint tenancy 

among certain parties are not "transfers" within the scope of Section 27a(3) if the 

following three elements are be present: (1) the joint tenancy must be between two or 

more persons; (2) at least one of the persons of the joint tenancy must have been an 

"original owner''; and (3) at least one of the other of the "two or more persons" must be a 

so-called "original joint tenant." Transfers that meet these three elements, whether they 

be accomplished by a contemporaneous written instrument of conveyance or clearly 

anticipated in the original granting instrument, fall within the exception and are non-

taxable transfers. 

14 It should be noted that one who is an "original owner'' can also be an "original joint 
tenant." 
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B. Illustrations Demonstrating the Operation of the Statute 

To illustrate the operation of the statute, assume Hand W, as husband and wife, 

purchased Greenacre from unrelated third-party Z in 1995 as tenants by the entireties. 

This transaction is a purchase transaction resulting in a transfer of ownership of 

Greenacre from Z to Hand Wunder section 27a(3) as no applicable exceptions apply. 

The transaction is taxable and the taxable value of Greenacre will be uncapped. After 

becoming vested in title and the taxable value having been "uncapped," H and W are now 

"original owners" of Greenacre within the meaning of the second sentence of section 

27a(7)(h). 

Later on in 2004, W severs the entireties estate by conveying her entire interest in 

Greenacre to H. This transaction is not an uncapping event by operation of the 

interspousal exception of section 27a(7)(a). Following this transaction, His now vested 

as the fee simple owner of Greenacre. In that same year, H creates a joint tenancy in 

Greenacre among himself and his son, S. This transfer meets the exception of section 

27a(7)(h), because it created a joint tenancy among more than one person, Has an 

"original owner" as defined in that section and S, as a so-called original joint tenant. 

Further assumeS later marries D. Hand S now add D as an additional joint 

tenant to the property. This transaction falls within the contemplation of the prepositional 

phrase linking the first and second clauses of section 27a(7)(h). It does not result in a 

"transfer of ownership" because the addition of D affected the joint tenancy relationship 

in the property among at least one "original owner (H) and that of an "original joint 

tenant" (H or S). 
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Now assume that, after becoming a joint tenant, D divorces S sells her interest in 

Greenacre to an unrelated third party, E. The conveyance by D to E is a partition or 

severance of the HSD joint tenancy. See State Bar of Michigan, Michigan Land Title 

Standards 6.3 (6th ed. 2007). As a result of this transaction, E acquired a one-third 

interest in common from E, HandS remain as joint tenants as to an undivided two-thirds 

interest in Greenacre. See Smith v Smith, 290 Mich 143; 287 NW 41 1 (1939); State Bar 

of Michigan, Michigan Land Title Standards 6.3 (6th ed. 2007). For tax purposes, the 

conveyance ofD' s interest toE would be a "transfer of ownership" but only as to that 

tenancy in common interest conveyed. See MCL § 211.27a(6)(i). Section 27a(7)(h) 

would not apply to shield this transaction from uncapping because neither party to the 

transaction, D nor E, were either "original owners" or "original joint tenants." See State 

Bar of Michigan, Michigan Land Title Standards 6.3 (6th ed. 2007) (instructing that that 

a deed from one or more joint tenants to a third party severs the joint tenancy as to the 

interests of that grantor). The taxable value of the portion of the property continued to be 

held in joint tenancy by H and S would remain capped. If, on the other hand, as a result 

of the divorce, the transaction is structured as D quit claims her interest back to H and S 

with the subsequent addition ofE as a new joint tenant, no "transfer of ownership" will 

have occurred because the requirements of section 27a(7)(h) will have been met (Has a 

party to the transaction is an "original owner'' of Greenacre and H and/or S are original 

joint tenants) . The same result would be true if, instead of the addition ofE, D simply 

quit claims her interest in Greenacre back to Hand S. 

Furthermore, assume that many years from now H conveys his entire interest in 

Greenacre to S' s children, F and Gas joint tenants. Again, there has been no "transfer of 
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ownership" in this example because the transfer affected - terminated - the joint tenancy 

relationship in Greenacre among an "original owner" (H) and at least one "original joint 

tenant" (S). Moshier supra at 410-411. 

In the alternative, suppose that in 2005, 15 H, on his death bed, conveys his interest 

in Greenacre to S by executing a quit claim deed, thus terminating the HS joint tenancy in 

Greenacre. In this instance, there has been no "transfer of ownership" because the 

transfer affected - terminated -the joint tenancy relationship in Greenacre among an 

"original owner" (H) and at least one "original joint tenant" (S). See Moshier supra at 

410-411. 

Next, assume instead that H's attorney "A" gets stuck in traffic on the way to the 

hospital to meet with H in order to review his estate plan and execute the quit claim deed 

conveying H' s interest in Greenacre to S. H dies five minutes before A walks into the 

room. H' s life estate terminates and S' contingent remainder interest in Greenacre vests. 

As a result, S succeeds to fee simple ownership of Greenacre by operation of the original 

granting instrument and Michigan law as the surviving joint tenant. Just as the quit claim 

deed in the previous example terminated the HS joint tenancy, so does H' s death. Again, 

there is no " transfer of ownership" for purposes of section 27a(3) as a result ofH' s death 

because that terminating event meets the operative requirements of section 27a(7)(h). 

The transfer affected the joint tenancy relationship in the property of an "original owner" 

(H) and at least one original joint tenant (S). 

15 All before S' marriage to D, the birth of their children F and G, and S, and D's divorce 
in the previous examples. 
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C. James Klooster's Death Was An Exempt Transfer Under 
Section 27a(7)(h) 

Each of the three elements of section 27a(7)(h) is satisfied in this case. First, the 

joint tenancy was between two or more persons: James Klooster and the Taxpayer held 

the property as joint tenants from 2004 until James Klooster's death in 2005. Second, 

one of the joint tenants was an "original owner": it is undisputed that James Klooster was 

an "original owner." Third, at least one of the other "two or more persons" was a so-

called "original joint tenant." Both individuals, James Klooster and the Taxpayer were 

joint tenants from the creation of the joint tenancy in 2004, and both remained "original 

joint tenants" until the joint tenancy was terminated by James Klooster's death in 2005. 

Because the joint tenancy between James Klooster and the Taxpayer satisfies each of the 

requirements of section 27a(7)(h), the transfer was not a taxable "transfer of ownership," 

and therefore, the taxable value of the underlying property was exempt from being 

uncapped. 

D. The Statute Does Not Require the Property to Vest in the "Original 
Owner'' in Order for the Transfer to be Exempt 

The alternative reading urged on this Court by Respondent relies, in part, on the 

Tax Tribunal attempt to distinguish Moshier and would replace a rational interpretation 

with one that is plainly counterintuitive. See Appellant' s Brief at 16 - 18. As illustrated 

in the previous examples, adopting Respondent's position would create a trap for the 

unwary as intervivos deathbed conveyances that either modify or terminate a joint 

tenancy would be exempt under Respondent' s view of section 27a(7)(h) but transfers that 

are expressly contemplated in advance in the original granting instrument and 
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accomplished on account of death are not. The statute simply cannot be read this way. 

Respondent's argument further suggest no transaction that terminates a joint 

tenancy between two persons can ever qualify under the statute. See Appellant's Brief at 

18. This line of argument seems to indicate a reading of the statute that includes a 

requirement that is not located in the statutory text. See Appellant's Brief at 18. 

Respondent's interpretation would exclude only those transfers that terminate a joint 

tenancy where title to the property vests only in an "original owner." In order to accept 

Respondent's construction of section 27a(7)(h), this Court would have to adopt a 

construction that is word for word consistent with that provided under section 65( c) of 

California's Revenue and Taxation Code addressing the same subject matter as in this 

case. 16 

Our legislature chose very different language from that of California when it 

enacted section 27a(7)(h). Section 27a(7)(h) cannot be read as Respondent suggests 

without substantial revision. The interpretation urged by Respondent as been rejected by 

the Court of Appeals on at least four occasions and is inconsistent with the informal 

guidance of the Michigan State Tax Commission covering the same subject matter.17 

16 Section 65(c) of California's Revenue and Taxation Code provides in similar situations 
that a termination of a joint tenancy does not result in a "change of ownership" if: 

The termination of an interest in any joint tenancy, the entire portion of the property held 
by the original transferor or transferors prior to the creation of the joint tenancy shall be 
reappraised unless it vests, in whole or in part, in any remaining original transferor, in 
which case there shall be no reappraisal. Upon the termination of the interest of the last 
surviving original transferor, there shall be a reappraisal of the interest then transferred 
and all other interests in the properties held by all original transferors which were 
previously excluded from reappraisal pursuant to this section. 

See California Revenue and Taxation Code§ 65(c). 
17 

See Klooster v City ojCharlovoix, 286 Mich App 435, 437; 781 NW2d 120 (2009); 
Taylor v. City of Traverse City, unpublished per curiam decision of the Court of Appeals 
issued February 16, 2010 (Docket No. 287565), lv held in abeyance at 783 NW2d 374 
(2010); Kelvorn v Boyne City, unpublished per curiam decision of the Court of Appeals 
issued February 2, 2010 (Docket Nos. 286870 and No. 286872) tv held in abeyance at 
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Absent more explicit guidance from the Legislature, the natural reading ofMichigan's 

section 27a(7)(h) that exempts "transfers" that affect the relationship between an original 

owner and at least one original joint tenant, must control. 

IV. DIE CREATION OF A JOINT TENANCY BETWEEN THE TAXPAYER 
AND His BROTIIER, ALTHOUGH NOT PROPERLY PRESERVED BELOW, 

WOULD NOT QUALlFY AS AN EXEMPT JOINT TENANCY TRANSFER 

First, this Court should not consider this issue because a fair reading of the 

proceedings below demonstrates that Respondent never raised or preserve this theory. If 

the Court nevertheless feels this issue is proper for review, the creation of a joint tenancy 

between the Taxpayer and his brother does not qualify as an exempt joint tenancy 

transfer. The first operative sentence of section 27a(7)(h) .is deceivingly simple in its 

phraseology. Implementing and interpreting this deceivingly simply phrase can, 

however, be complicated especially when the exceptions are applied sequentially with 

other provisions of section 27a(7), like in this case, where there is an interspousal 

transfer, followed by a joint tenancy transfer, followed by the death of a joint tenant, 

followed by another joint tenancy transfer. That said, Amicus curiae agrees with 

Respondent that the statutory language does not exempt all transfers creating or 

terminating a joint tenancy. The statute provides an exemption for those joint tenancy 

transactions affecting the relationship among certain specifically identified parties. These 

783 NW2d 356 (2010); Moshier v Whitewater Twp, 277 Mich App 403; 745 NW2d 523 
(2007); Michigan Department of Treasury, State Tax Commission, Transfer of 
Ownership Guidelines 17 (August 2010) (available at 
http://www.michigan.gov/documents/Transfer _of_ Ownership_ Q&A _128474 _7. pdf 
(answering that if "[p ]arent Y conveyed property to Parent Y and her child B as joint 
tenants. Parent Y later dies. Is the death of Parent Y a transfer of ownership? No. The 
death ofParent U and the subsequent transfer of her interest in the property to the owner, 
Child B, was not a written conveyance but a change by operation of law and does not 
constitute a transfer of ownership."). 
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parties are those who are "original owners" and/or those who are "original joint tenants" 

(i.e., those persons who became a joint tenant when the joint tenancy was initially created 

and have remained a joint tenant since that time). 

Returning to the previous examples from Argument III. B, it is important to note 

that while S was an "original joint tenant" when he acquired full ownership in Greenacre 

upon H's death, S is not an "original owner," as that term is used in the second sentence 

of section 27a(7)(h), because he did not acquire Greenacre in a transaction resulting in a 

"transfer of ownership."18 S acquired Greenacre in a exempt transfer meeting the 

requirements of section 27a(7)(h). As a result, since there are now no longer any 

"original owners" of Greenacre following H' s death, any future conveyance that creates a 

joint tenancy in Greenacre among S and, say, a third party, B, will not satisfy the 

requirements of section 27a(7)(h). As a result, if S were to add B as a joint tenant neither 

S nor B meet the "original owner" requirement of the statute and there is now a transfer 

of 100% ofGreenacre to a new and non-qualifying joint tenancy. Unless another 

applicable exception applies, the taxable value of Greenacre will be "uncapped" in the 

year following this transfer. After Greenacre' s taxable value has been uncapped, 

however, S and B will now be "original owners" as described in the second sentence of 

section 27a(7)(h) and any subsequent transactions either expanding, contracting or 

terminating the "SB" joint tenancy will have to be tested under section 27a(7)(h). 

While amicus curiae believes that this Court need not reach this issue because 

Respondent failed to preserve this theory below and because the issue does not rise to the 

18 The Tax Tribunal ' s analysis of Moshier is flawed. Daniel Moshier was not an "original 
owner." Moshier, supra at 409 n.3. To the extent Respond relies on this faulty analysis 
to make its case, it is without merit. 
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level of a miscarriage of justice, amicus curiae recognizes that it is within the Court's 

prerogative to address this issue as one of judicial dicta. See e.g, City of Detroit v 

Michigan Public Utilities Commission, 288 Mich 267, 301; 28 NW 368 (1939). 

V. HAVING FAILED TO PROPERLY PRESERVE ITS ALTERNATIVE THEORY 
OF TAXATION B ELOW, RESPONDENT' S N EW TIIEORY IS BARRED BY 

THE LONG ESTABLISHED RULE THAT N EW CLAIMS MANY NOT BE 

RAlSED FOR THE FIRST TIME ON APPEAL 

Respondent failed to raise or preserve this alternative theory of taxation on at least 

three occasions. First, based on a review of the Tax Tribunals's opinion and judgment, 

the it does not appear that Respondent argue or preserve this theory before the Tax 

TribunaL See Klooster v City of Charlovoix, unpublished final opinion and judgment of 

the Michigan Tax Tribunal, issued May 23, 2008 (Docket No 323883) at 4. Second, 

Respondent did not raise or preserve this theory before the Court of Appeals. See 

Klooster v City of Charlovoix, 286 Mich App at 441 n2. Third and finally, Respondent 

did not raise this theory in its Claim of Appeal to this Court. Therefore, it has waived any 

claim that the Court of Appeals ' opinion was improperly based, or that it is entitled to 

uncap the Taxpayer ' s property due to the subsequent joint tenancy transfer between the 

Taxpayer and his brother. 

A fundamental rule that has been repeatedly used by this Court is that "new 

claims for relief (even claims grounded in the Constitution) may not be presented for the 

first time on appeaL" See e.g., In re Forfeiture of Property, 441 Mich 77; 490 NW2d 322 

(1992); Butcher v Dep 't of Trea.sury, 425 Mich 262; 389 NW2d 412 (1986). This Court 

long has held that a party waives issues not properly raised in the trial court or raised for 

the first time on appeaL See Napier, supra at 228-29; 414 NW2d 862 (1987), and 

27 



decisions by this Court cited in Napier ; see also Booth Newspapers, Inc v Univ of 

Michigan Bd of Regents, 444 Mich 211, 234; 507 NW2d 422 (1993). 

As this Court has recognized, the "raise-or-waive" rule requires litigants to raise 

their contentions "at a time when there is an opportunity to respond to them factually, if 

his opponent chooses to ... . " Napier, supra at 228. "[R]eversing for error not preserved 

permits the losing side to second-guess its tactical decisions after they do not produce the 

desired result ... . " !d. "[T]here is something unseemly about telling a lower court it 

was wrong when it never was presented with the opportunity to be right." ld at 228-29. 

This rationale has been applied, in a variety of contexts which are analogous to 

Respondent' s maneuver in this case. Respondent cannot contribute to an error either by 

inattention, plan or design and then argue error on appeal. Munson Medical Center v 

Auto Club Insurance Association, 218 Mich App 375, 388; 554 NW2d 49 (1996) 

(defendants claim that the trial court had improperly granted summary disposition 

without permitting certain discovery was waived where defendant had failed to move to 

compel the testimony and did not raise the issue until after summary disposition was 

granted). Respondent did not raise or argue this issue at hearing before the Tax Tribunal 

and should not now be permitted to obtain relief on appeal based upon an issue the 

resolution to which it acquiesced to at trial : "'[a] party is not allowed to assign as error on 

appeal something which his or her own counsel deemed proper at trial since to do so 

would permit the party to harbor error as an appellate parachute."' Hilgendorf v StJohn 

Hospital, 245 Mich App 670, 683; 630 NW2d 356 (2001), quoting Dresselhouse v 

Chrysler Corp, 177 Mich App 470, 477; 442 NW2d 705 (1989). 
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Having failed at the Court of Appeals to prevail on its theories, Respondent may 

not now "shift ground on appeal" and assert new theories in a belated attempt to prevail. 

See, e.g., Three Lakes Ass'n v Whiting, 75 Mich App 564, 581; 255 NW2d 686, (1977). 

In Three Lakes Ass 'n, the plaintiffs impermissibly attempted to come up with new 

theories in the Court of Appeals "after being unsuccessful on the one presented in the 

trial court." ld The Court of Appeals rejected such a belated attempt to shift ground on 

appeal. 

This Court has warned of the problems associated with the resolution of 

unpreserved issues. In Napier, supra at 228-29, this Court explained that a strong 

preservation rule is necessary to ensure that (1) issues are properly framed by adversarial 

parties, (2) parties have an opportunity to respond at the appropriate time, (3) issues are 

resolved efficiently, and ( 4) lower courts are not reversed based on grounds never 

presented to them. The primary reason for the preservation rule is the policy of 

encouraging the resolution of issues in the least expensive forum. !d. Requiring that 

issues be raised in the trial court reduces the costs associated with unnecessary appeals 

and re-trials. !d. All of the typical preservation problems are present in this appeal. In the 

interest of avoiding the very problems this Court has warned against, Respondent's 

unpreserved issues should not be considered by this Court. 

The above principle is not merely a technicality to be blindly cited and followed 

without reason. The rationale for the ''raise-or-waive" rule is clear: to permit a party to 

inject a new theory or issue on appeal will not only result in inconvenience and injustice 

to opposing litigants, but would violate the very function and nature of a reviewing court. 

ln our system of juri sprudence, a party is entitled to their day in the trial court, and, where 
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appropriate, to review by an appellate court of the propriety of the action taken by the 

judge or jury in the lower court as to the law or evidence as presented by the litigants. 

The function of appellate review is not to give litigants a new day in court or a "second 

chance" to raise new issues which were not presented in the lower court (by design or 

inadvertence). The function and duty of an appellate court is solely to review what 

occurred at the lower level. To permit Respondent to raise a new theory or issue on 

appeal would unjustly allow Respondent "two bites of the apple," require this Court to 

venture beyond its function of review and violate the very principles upon which it is 

founded. Moreover, it would be fundamentally unfair to the Court of Appeals, this 

Taxpayer, and to the taxpayers of the State ofMichigan. 

VI. BRIEFING ISSUE IV WAS NOT P ROPERLY PRESERVED FOR REVffiW, 

AND TinS COURT NEED NOT CONSIDER Tl-IIS ISSUE TO A vom A 

"MISCARRIAGE OF JUSTICE" BECAUSE TillS ISSUE DOES NOT MEET 

THAT STANDARD 

Respondent argues that this Court should go where neither it nor the Tax Tribunal 

or the Court of Appeals has gone before; to find that the exemption found in section 

27a(7)(h) does not reach the second transaction in order to avoid a manifest injustice. 

Appellant's Brief at 27.) It is well established not just in this Court but across federal 

courts and other state courts that only exceptional circumstances, like preventing a 

miscarriage of justice, warrant a departure from the "raise-or-waive" rule of judicial 

economy. See, e.g., People v Snow, 386 Mich 586; 194 NW2d 314 (1972) (issue 

addressed to prevent manifest miscarriage of justice); Foster v Barilow, 6 F3d 405, 409 

(CA 6, 1993) (in absence of a showing of exceptional circumstance by party seeking to 

assert new claim for first time on appeal, court adheres to the policy that litigants and the 
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courts are best served by having issue receive "full airing in the [trial] court"). See also 

Hicks v Gates Rubber Co, 928 F2d 966, 970-71 (CA 10, 1991) ("The need for finality in 

litigation and conservation of judicial resources counsels against exceptions."). There are 

no exceptional circumstances in this case to justify a deviation from this rule of prudence, 

repose, and judicial economy. 

In Napier v Jacobs, this Court stated: 

"While this Court does have inherent power to review even if error 
has not been saved - People v Dorrikas, 354 Mich 303 ; 92 NW2d 
205 (1958) - such inherent power is to be exercised only under 
what appear to be compelling circumstances to avoid a miscarriage 
of justice or to accord a [criminal] defendant a fair trial." 429 Mich 
222, 233; 414 NW2d 862 (1987), (quoting People v Farmer, 380 
Mich 198, 208; 156 NW2d 504 (1968)). 

The Napier Court concluded that "more than the fact of the loss of the money 

judgment of $60,000 in this civil case is needed to show a miscarriage of justice or 

manifest injustice." !d. at 234. This same rationale is applicable in this civil tax case to 

recover less than $2,000 of additional taxes. Amicus curiae believes that Respondent has 

failed to demonstrate a manifest injustice under the standard announced in Napier. 

Although the subsequent creation ofjoint tenancy between the Taxpayer and his brother 

was likely not an exempt transfer, the Court of Appeals did not err in not considering this 

issue because Respondent failed to raise or preserved this alternative theory of taxation. 

The potential loss of approximately $1,725 of additional taxes presents no manifest 

injustice in this case. This issue need not be reviewed and this Court should decline to 

grant relief on this basis. 

Amicus curiae further notes that neither the reasoning nor the holding of the Court 

of Appeals below unlocks Pandora' s Box of evils as posited by Respondent, that property 
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taxes could potentially remain capped forever through a successive series of joint tenancy 

transfers. Appellant's Brief at 19 and 28. The Court of Appeals in Klooster stopped 

short of stating that an uncapping cannot occur unless effected through a written 

instrument of transfer and specifically declined to opine on the efficacy of the subsequent 

joint tenancy transaction between the Taxpayer and his brother because Respondent 

failed to raise it. Nor, as explained in this brief and the illustrations in Arguments III. B 

and IV, does the language of section 27a(7)(h) support such a position. 

CONCLUSION 

This case presents issues of great significance to the jurisprudence of this State 

and to its citizens. The Michigan Legislature specifically contemplated that parties 

would make arrangements of the sort at issue. No adverse inference should be drawn 

from the fact that the underlying transactions were designed to take advantage of the 

exception contained in section 27a(7)(h). That exception was enacted to foster a 

beneficial purpose and harnessing it does not make the law suspect as it was written. 

The Court of Appeals properly found that the termination of the joint tenancy at 

issue by reason of the death of James Klooster fell within the statutory text of section 

27a(7)(h). This case offers a clear example of why courts must not be permitted to 

attempt to "fix" legislation. Since the statute, as enacted by the Legislature, is the 

fundamental source of the tax law, those who interpret and apply it should respect the 

statutory text and should view the text as the primary basis for resolving tax 

controversies. Any attempt to "fix" section 27a(7)(h) through judicial intervention would 

violate the separation of powers provisions of the Michigan Constitution and conflict 

with an extensive body ofMichigan case law embracing strict textualisrn. Even if 
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Respondent is correct in its belief that the Legislature did not intend the joint tenancy 

exemptions in section 27a(7)(h) to reach circumstances like those involved in this case, 

this Court should resist the temptation to assume the role of the Legislature. If such a 

statutory "fix" is in order, then that is a matter for the Legislature and not this Court. Any 

other approach will undermine society's ability to understand and comply with the law, 

undermine stability in the law, and unsettle expectations. 

But, perhaps, in the final analysis the greater risk in this case lies in the potential 

that a decision on issues V and VI could have on the public's perception of the courts of 

this state. Our state's tax Jaws have grown complex and, at times, may be difficult to 

understand. Yet, at the same time, the state's fiscal soundness depends upon its citizens' 

confidence in the state's various tax systems. It is essential that the citizens have 

confidence in a court which not only understands the tax law but can fairly adjudicate tax 

controversies which arise between the public and the tax administrator. It is the role of 

the courts to decide cases, without bias, objectively on the record before them. And it is 

the burden of the litigants, those representing the tax administrator and those representing 

the taxpayer, to create an appropriate record at the appropriate time. Permitting 

Respondent a second or third "bite at the apple" to try this tax case is not only unfair this 

particular Taxpayer, but could upset the balance between taxpayers and the tax 

administrator in future cases. It would also, amicus curiae fears, create a moral hazard 

for the tax administrator to the detriment of the tax paying public. Such a decision could 

be viewed as setting precedent that the tax administrator is free to raise new issues and/or 

new theories at any time and at any stage in litigation. Whether real or perceived, 

decreasing the tax administrator's hazards to litigation will ultimately erode the public 's 
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confidence in the idea that the courts ofMichigan provide an independent and fair forum 

for the review of tax adjustments. 

WHEREFORE, for all of the above-stated reasons, the decision of the Court of 

Appeals should be AFFIRMED. 

Dated: September 7, 2010 

Respectfully Submitted, 

PAUL V . MCCORD, PLC 
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