
SUMMARY OF ARGUMENT1 

This tax case presents an issue regarding the reach of the taxable value uncapping 

provision ofMCL § 211.27a(3) and whether taxation in this case is beyond that 

provision's grasp by reason of the exception for certain transfers affecting joint tenancies 

under MCL § 211.27(7)(h). The Taxation Section has no personal interest or stake in the 

outcome of this litigation before the Court. Its interest in the subject of this litigation 

stems from its long and collective study of the laws and procedures pertaining to taxation 

and to promote the fair, just, and even-handed administration of the tax laws for all 

participants, the government and taxpayers alike. To this end, in addressing each of the 

six questions presented, the Taxation Section makes three fundamental points concerning 

the issues in this case. First, because tax laws are highly rule oriented, reliance on the 

statutory text, or "ruleness," is essential. "Ruleness" is essential because it permits 

taxpayers to predict their tax obligations, and to plan their activities according to those 

predictions. In this case, Respondent argues against "ruleness" because the statutory text 

demands an outcome that is different than what Respondent wants that outcome to be. 

To produce the outcome it wants, Respondent asks this Court to reinvent the statute 

superimposing new requirements that are not present in the statute's plain language. The 

danger ofRespondent's argument is that using such a purposive approach to depart from 

"ruleness" shifts tax law toward an elitist orientation. Such a departure will cast doubt on 

1 Amicus curiae would like to thank Marjorie B. Gell, associate professor, Thomas M. 
Cooley Law School, for her valuable contribution and comments on an earlier draft of 
this brief, and Stephanie Teitsma, a third-year law student at Thomas M. Cooley Law 
School, for her tireless editorial assistance and help as a research assistant. 



the value of statutory text in tax law and erode the public's confidence in Michigan's 

taxation system. 

The second point is that in deciding whether or not to impose a tax or, perhaps 

more apt in this case, the reach of a particular tax, is a political question whose resolution 

rests solely with the Legislature- it is not a judicial decision. Statutes are inherently 

conservative mechanisms in that they reflect historical determinations that may be 

resistant to change. Limiting judicial discretion in interpreting and applying the tax law 

preserves the statutes' constraining power, as well as their predictive utility . The fact that 

the taxpayer in this case used an exemption that the Legislature condoned should not be 

suspect in the eyes of the law. Yet, even if the language of section 27 a(7)(h) were 

flawed, the Legislature must make that correction - not this Court. 

Finally, this case holds the potential to upset the balance between taxpayers and 

the tax administrator in future tax controversies by lowering the tax administrator's 

hazards to litigation. Whether real or perceived, such an unfortunate outcome will 

ultimately erode the public's confidence in the idea that the courts ofMichigan provide 

an independent and fair forum for the review of tax adjustments. 

INTEREST OF AMICUS CURIAE2 

2 This brief reflects the position of the majority of the Council of the Taxation Section of 
the State Bar ofMichigan, taken in accordance with its bylaws regarding the following 
identified matters. The position taken does not necessarily represent the policy position 
of the State Bar ofMichigan. Amicus curiae further states states that no counsel for a 
party authored this brief in whole or in part and that no person or entity, other than 
amicus, its members, or its counsel, has made a monetary contribution to the preparation 
or submission of this brief Neither this brief nor the decision to file it should be 
interpreted to reflect the views of any judicial or government member of the Taxation 
Section. No inference should be drawn that any judicial or government member of the 
Taxation Section has participated in the adoption or endorsement of the positions in this 
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The Taxation Section is a recognized division of the State Bar of Michigan and 

with over 1,400 members, it is the leading organization of legal tax professionals in the 

State of Michigan. The Taxation Section is comprised of lawyers of diverse backgrounds 

and includes attorneys in private law firms, corporations, non-profit organizations, 

government agencies, judges, legislators, law professors, and law students. Members of 

the Taxation Section represent individual taxpayers, property owners, large and small 

businesses across a wide range of industries, non-profit organizations, municipalities and 

other taxing units. 

The Taxation Section is dedicated to promoting the uniform and equitable 

enforcement of the tax laws, and reducing the costs and burdens of administration and 

compliance which benefits both the government and taxpayers. The Taxation Section 

furthers its mission by educating the legal community and the general public about 

economics and taxpayer protections, and by advocating for judicial and policy decisions 

on tax law that promote principled tax policy. To this end, an important purpose of the 

Section is to represent and protect the interests of the public by filing amicus curiae 

briefs in cases involving important tax issues of concern to the citizens of the State of 

Michigan. Accordingly, the Taxation Section has an institutional interest in this case. 

STATEMENT OF FACTS AND MATERIAL PROCEDINGS 

Amicus Curiae, Taxation Section of the State Bar of Michigan, was not a party in 

the underlying matter before the Michigan Tax Tribunal or in the Court of Appeals. 

Amicus curiae relies on statements of the facts and proceedings as recited by the Court of 

brief This brief was not circulated to any judicial or government member of the 
Taxation Section prior to filing. 
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Appeals in its opinion below. See Klooster v City ofCharlovoix, 286 Mich App 435, 436 

-438; 781 NW2d 120 (2009). 

INTRODUCTION 

The thrust ofRespondent's argument is that the Legislature could not have 

intended the result reached by the Court of Appeals. Appellant's Brief at 7. Respondent 

is wrong for several reasons. Historically, Michigan has historically not treated the death 

of a joint tenant as a taxable transfer to the surviving joint tenant. Under Michigan's 

former inheritance tax law, it was not a taxable transfer to acquire property by right of 

survivorship, irrespective of whether one owner contributed all the property or had the 

right to revoke the joint ownership. See e.g., In re Renz' Estate supra at 356-57, citing 

Michigan Attorney General Opinion dated May 29, 1940. Second, in making its case, 

Respondent posits that the midstream switch between the term "transfer" in the first 

clause and "conveyance" in the following prepositional phrase ofthe operative sentence 

of section 27a(7)(h), implies that the Legislature intended the terms to be 

interchangeable.3 Appellant's Brief at 7. Respondent continues that the Legislature 

could not possibly have intended its use ofthe word "conveyance" in section 27a(7)(h) to 

reference grants that either create or terminate a joint tenancy relationship in Michigan 

real property to connote by means of a written instrument. Appellant' s Brief at 7. This 

line of argument ignores Michigan's long and, at times, hostile history toward concurrent 

estates in joint tenancy. Had the Legislature wanted to abrogate almost 200 years of 

1 This line of argument, of course, contradicts one of the tenets of statutory interpretation, 
that use of different terms implies different meanings. See Bradley v Samac Communit 
Schools Bd of Ed, 455 Mich 285, 298; 650 (1 997) ("The express mention of one thing in 
a statute implies the exclusion of other similar things"). 
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Michigan statutory and common law history, in providing the exception found in section 

27a(7)(h), it would have done so explicitly. It did not. 

Respondent attempts to manufacture an ambiguity where none exists. Appellant's 

Brief at 7- 9. Section 27a(7)(h) is clear, unambiguous and commands the result 

concluded by the Court of Appeals. Because the statutory law is the fundamental source 

of tax law, those who interpret it and apply it should respect the text as the primary basis 

for resolving tax controversies. See F1uor Enterprises, Inc v Dep 't of Treasury, 477 

Mich 170, 174; 730 NW2d 722 (2007) citing Title Office, Inc v Van Buren Co Treasurer, 

469 Mich 516, 519; 676 NW2d 207 (2004). DiBenedetto v West Shore Hosp, 461 Mich 

394, 402; 605 NW2d 300 (2000) (noting that, when language is unambiguous, the Court 

must "presume that the Legislature intended the meaning clearly expressed" and enforce 

the statute as written). Moreover, this Court has said it will not "manipulate 

interpretations of statutes to accommodate [its] own views of the overall purpose of the 

legislation." Twichel v MIC General Ins Corp., 469 Mich. 524, 531; 676 NW2d 616 

(2004); see also Lansing v Lansing Twp, 3 56 Mich 641, 649-50; 97 NW2d 804 (1959) 

(noting that courts may not "redetermine the Legislature's choice or independently assess 

what would be most fair or just or best public policy.") 

If courts choose a purposive approach to interpreting statutory tax laws, the 

results will be systemically catastrophic for several reasons. First, although Respondent 

argues that the Legislature's purpose behind the exception of section 27a(7)(h) can be 

derived from the overall structure of section 27a by referring to a number of provisions 

found in section 27 a( 6) (providing a non-exhaustive list of taxable "transfers"), this 

approach is highly suspect. Appellant' s Brief at 7- 9. Attempts to distill and interpret the 
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tax laws' purpose by examining the laws' "structure" is highly indeterrninate4 as the tax 

law may reflect multiple purposes and policy choices, and identifying which purpose 

should control in a given case, and whether that purpose is enough of a reason to abandon 

a textually-based interpretation, is unlikely to provide a definitive resolution to any case. 

Second, even if a court were able to ascertain the proper structural principles in each case 

and to weigh them appropriately when reaching a tax result, taxpayers and their advisors 

may not possess that same wisdom - and neither will the local property assessor seeking 

to enforce them. Although litigation may ultimately clarify the statute's purpose in a 

particular context, the consequence of that litigation is to undermine the reliability of the 

tax laws and to impose administrative costs on taxpayers chosen to be test cases. Third, a 

purposive approach masks a policy bias toward protecting the public fisc at the expense 

of the taxpayer standing before the court, as well the expense of others who have relied 

on the statutory text in planning their affairs. Fourth, the purposive approach is 

counterintuitive to the strict constructionism approach that this Court mandates in tax 

cases. See Fluor supra at 174 (noting that clear statutory language must be enforced as 

written). 5 Strict construction of tax statutes is oriented toward protecting the citizen's 

4 Michael Livingston, Practical Reason, "Purposivism, " and the Interpretation of Tax 
Statutes, 51 TAX L REV 677, 702 (1996) ("Perhaps the most serious critique of 
purposivism is the problem of indeterminacy. According to this critique, since a statute 
may have more than one purpose, purposive analysis is unlikely to provide a definitive 
resolution to any case."). Professor Livingston posits that the purposivism approach "is 
likely to be a rhetorical device, with courts seizing upon one or another possible purpose 
in order to justify a result actually determined by textual, historical, or contextual 
interpretive methods." !d. Livingston notes that "an especially radical purposivism, 
under which courts may ignore or revise even explicit statutory language that is 
inconsistent with the underlying goals of the statute" may violate the rule of law. ld at 

684. 
5 Whether the exceptions contained in MCL § 211.27a(7)(a)- (q) are a form of general 
property tax exemption is debatable. (MCL § 211 .27a was enacted in order carry out the 
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property rights from government claims that are not clearly prescribed in advance. 

Moreover, the taxpaying general public has an extreme interest in ensuring that the 

language of tax enactments will not be so narrowly construed so as to foreclose legitimate 

claims. 

The danger ofRespondent's arguments in favor of using the purposive approach 

is that the purposive approach's departure from textually based interpretations moves tax 

laws further toward an elitist orientation. Respondent's arguments suggests this concern 

away because the sophistication of a statute's "audience" justifies an interpretation 

affected by purpose, even though the text of the statute might not bear such an 

interpretation. See Appellant's Brief at 11 and 21. However, we cannot have two sets of 

tax laws - a simple set for nonspecialists, and a more complex set for tax savants. Even 

mandate ofProposal A to limit increases by which property is taxed. Section 27a 
provides a non-exhaustive list of events that will constitute a transfer of ownership, MCL 
§ 2ll.27a(6), and events that, by definition, do not constitute such a transfer, MCL § 
211 .27a(7).) Suffice for present purposes that if the transfer of ownership exceptions are 
a form oftax exemption then it is appropriate for this Court to view MCL § 211.27a(7)(h) 
through the lens of the "strict construction in favor of the taxing authority" rule. While it 
is true that the "strict construction in favor of the taxing authority" precept has been 
applied to circumstances involving tax exemptions, see, e.g., Liberty Hill Housing Corp v 
Livonia, 480 Mich 44, 64; 746 NW2d 282 (2008); In reD 'Amico Estate, 435 Mich 551; 
460 NW2d 198 (1990), that tenet cannot be legitimately applied in situations like this 
where application of the rule as urged by Respondent would result in a strained 
construction in derogation of statutory text. Michigan United Conservation Clubs v 
Lansing Charter Twp, 423 Mich 661 , 664-665; 378 NW3d 737 (1985); Ann Arbor v The 
University Cellar, Inc, 401 Mich 279, 289; 258 NW2d l (1977). A recent decision 
regarding another tax exemption statute, this Court made clear that the scope of the 
exemption cannot be limited by imposition of requirements not found in the language of 
the statute. In WexfordMedical Group v Cadillac, 474 Mich 192; 713 NW2d 734 
(2006), the taxing unit denied an MCL 211.7o charitable exemption because Wexford 
provided only a small dollar amount of charity. In finding Wexford exempt, this Court 
rejected the monetary threshold because the statute did not include it. Id at 215 and 221. 
See also, Michigan Bell supra at 209 (A tax exemption should be neither expanded nor 
contracted. The strict construction rule applicable to a tax exemption statute is a 
prohibition against expanding the scope of an exemption, not a license for a taxing unit to 
contract the exemption' s scope). 
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small transactions, such as the transaction at issue in this case, can generate complex tax 

issues. Taxpayers with varying levels of sophistication and resources to devote to tax 

advice must be able to apply tax laws as written, and both the sophisticated and 

unsophisticated are affected by the indeterminacy generated by purposivism. It should 

not be assumed that the impact of purposivism is limited to those who "deserve" it. In 

the final analysis, such an orientation undermines society's ability to understand the tax 

laws or be compliant with them. 

Finally, in addition to the negative impact that application of a purposive 

approach will have on taxpayers, it also makes it nearly impossible for the Legislature to 

legislate because it forces the Legislature to consider mystical implications of its chosen 

language in future tax administration. See People v Licavoli, 264 Mich 643, 658-59; 250 

NW 520 (1933) (the Legislature is presumed to understand the meaning of words and 

phrases used in legislation). Amicus curiae cautions that if this Court adopts 

Respondent's argument and the positions espoused by the various government amici filed 

in support ofleave to appeal (Michigan Department ofTreasury, Michigan State Tax 

Commission, Michigan Municipal League, Michigan Assessors Association), the settled 

understanding and countless interests of those who are not before this Court will be 

adversely affected. Because a decision in Respondent's favor may have sweeping effects 

for Michigan's citizens, amicus curiae believes if a modification to section 27a(7)(h) is 

warranted that the matter should be handled by the Legislature because that body is in 

the best position to balance the various competing interests. Stokes v Millen Roofing Co, 

466 Mich 660, 675, 677-78; 649 NW2d 371 (2002) (MARKMAN, J , concurring) (noting 

that the result was "highly inequitable," but stating that this Court "cannot allow equity to 
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contravene the clear statutory intent of the Legislature . . . . [i]f such inequitable results 

are to be avoided, it is the Legislature that must take action."). 

ARGUMENT 

l. THE PLAIN LANGUAGE OF THE STATUTE SHOULD BE FOLLOWED, 

REQUIRING THAT THE USE OF THE WORD "CONVEYANCE," IN THE 

CONTEXT OF A MICHIGAN JOINT TENANCY INTEREST, REQUIRES AN 

EXPRESSED DECLARATION IN WRITING 

Respondent argues that that the midstream switch between the term "transfer" in 

the first clause and "conveyance" in the following prepositional phrase of section 

27a(7)(h), demonstrates that the Legislature intended the terms to be interchangeable. 

Respondent is wrong. This Court has repeatedly emphasized that "[a]n anchoring rule of 

jurisprudence, and the foremost rule of statutory construction, is that courts are to effect 

the intent of the Legislature." People v Wager, 460 Mich 118, 123, n7; 594 NW2d 487 

(1999). To do so, the reviewing court begins with an examination of the language of the 

statute. Wikens v Oakwood Healthcare System, 465 Mich 53, 60; 631 NW2d 686 (200 1 ); 

Robinson v Detroit, 462 Mich 439, 459; 613 NW2d 307 (2000). If the statute's language 

is clear and unambiguous, then the court assumes that the Legislature intended its plain 

meaning and the statute is enforced as written. Fluor Enterprises, Inc v Dep 't of 

Treasury, 477 Mich 170, 174; 730 NW2d 722 (2007). Each word of a statute is 

presumed to be used for a purpose, and as far as possible, effect must be given to every 

word, clause, and sentence. Robinson, 462 Mich at 459, citing University of Michigan 

Board of Revents v Auditor General, 167 Mich 444, 450; 132 NW 1037 (1911). A 

necessary corollary of these principles is that a court may read nothing into an 

unambiguous statute that is not within the manifest intent of the Legislature as derived 

from the words of the statute itself. Omni Financial Inc v ,Shacks Inc, 460 Mich 305, 
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311; 596 NW2d 591 (1999); accord Slatterly v Madiol, 257 Mich App 242, 252; 668 

NW2d 154 (2003). In Robinson, this Court reiterated the principle that it could "not 

assume that the Legislature inadvertently made use of one word or phrase instead of 

another." 462 Mich at 459, citing Detroit v Redford Twp, 253 Mich 453, 456; 235 NW 

217 ( 193 1 ). It also emphasized that the clear language of a statute must be followed. 

City of Lansing v Lansing Twp, 356 Mich 641, 649; 97 NW2d 804 (1959). In Lesner v 

Liquid Disposal, Inc, 466 Mich 95; 643 NW2d 553 (2002), the Court explained yet 

another time that its "duty is to apply the language of the statute as enacted, without 

addition, subtraction, or modification." 466 Mich at 101 . Adherence to these principles 

results in a more consistent approach to statutory interpretation under Michigan law and 

they have been appropriately applied by the Court of Appeals in its interpretation ofthe 

Legislature's use of the word "conveyance" in this case as requiring a written instrument 

to effectuate a transfer of an interest in a joint tenancy. 

Respondent apparently reasons that, since the legislature made reference to other 

types of transfers by conveyance requiring a written instruments in other subsections of 

section 27a, it must have intended the same meaning in the context of section 27a(7)(h). 

Appellant's brief at 7. Respondent's reasoning is based on a premise that is 

demonstrably mistaken. This "logic" is flawed to begin with because the legislature often 

creates statutory categories that overlap, with the idea that each will apply on its own 

terms. See e.g., Omelenchuk v City of Warren, 466 Mich 524; 647 NW2d 493 (2002). 

Further, Respondent's analysis ignores that it has long been an axiom in taxation that, 

although the definition of underlying property interests is left to state common law, the 

consequences that attach to those interests is a matter left to the tax laws. In Ford Motor 
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Company v City of Woodhaven, this Court echoed this principle that when a statute 

dealing with the same subject uses a common-law term and there is no clear legislative 

intent to alter the common law, this Court will interpret the statute as having the same 

meaning asunder the common law. 475 Mich 425, 439~ 716 NW2d 247 (2006) (citing 

Pulver v Dundee Cement Co, 445 Mich 68, 75 ~ 515 NW2d 728 (1994). This Court 

emphasized that "common-law meanings are assumed to apply even in statutes dealing 

with new and different subject matter, to the extent that they appear fitting and in the 

absence of evidence to indicate contrary meaning." ld, citing 2B Singer, STATUTES AND 

STATUTORY CONSTRUCTION (6th ed), § 50:03, 152. Here, because there is nothing 

section 27a(7)(h) that shows a legislative intent to alter the meaning the term 

"conveyance" as used in the context of a Michigan joint tenancy. An examination of how 

Michigan's common law uses the term "conveyance" is appropriate. 

Michigan's laws concerning estates in real property, and its rules governing 

concurrent estates, are derived from the English common law, although much of this law 

has now been codified by statute. See generally, MCL § 554.1 et seq.; see 2 Blackstone, 

Commentaries on the Laws of England 182 (R Burned, 1783) (1978). "Generally, there 

are three types of concurrent estates: the tenancy in common, the joint tenancy, and the 

tenancy by the entirety." Tkachik v. Mandeville, _ Mich --> _ N.W.2d ___J 2010 

WL 2925086, 13 (2010) (dissent). The issues raised in this case implicate the property 

taxation of the joint tenancy estate. 

In Michigan a tenancy in common, the default and most prevalent form of a 

concurrent estate, arises (" (w]here two or more [persons] hold possession of lands or 

tenements at the same time, by several and distinct titles. The quantities of their estate 
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may be different, their proportionate share of the premises may be unequal, the modes of 

acquiring these titles may be unlike, and the only unity between them be that of 

possession."' Fenton v Miller, 94 Mich 204, 214; 53 NW 957 (1892) (citation omitted). 

The Legislature recognized the prevalence of the tenancy in common and that this estate 

in real property carries differing proportionate shares and that the mode of acquiring title 

may vary when it provided for the proportional uncapping of these interests in MCL 

2ll.27a(6)(i). 

By contrast, a joint tenancy is a single estate owned by two or more parties-" 

'joint tenants have one and the same interest; [which] accru( e] by one and the same 

conveyance; commenc[e] at one and the same time; and have the same possession."' 

Kemp v Sutton, 233 Mich 249, 258; 206 NW 366 (1925) (citation omitted).6 Since the 

inception of our nation, Americans have been hostile to joint tenancies, and early 

legislation in Michigan reflected this general hostility. See, e.g., An Act to adjust the 

Estates and affairs ofDeceased persons testate and intestate, and for other purposes, 

January 19, 1811, § l , 1 Laws ofthe Territory ofMichigan 160 (1871) (noting that the 

"right of survivorship among joint tenants (has been] abolished."). 

Over time, Michigan's law of estates in real property eventually developed to 

recognize two forms of joint tenancy: 7 (1) a traditional joint tenancy, which is a 

conveyance to A and B "as joint tenants and not as tenants in common," and can be 

6 Michigan law has subsequently abolished the requirements of unities of time and title. 
See MCL § 565.49. 
7 Note that in 1821, Michigan adopted the presumption that a concurrent estate is a 
tenancy in common unless a joint tenancy was expressly declared. See An Act to Abolish 
Entails, to confirm conveyances by tenants in tail, and to regulate the mode of 
conveyances to joint tenants, § 3, March 2, 1821 , Laws of the Territory of Michigan 261 
(1827). 
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severed and partitioned by any of the cotenants at any time; and (2) a non-traditional joint 

tenancy, which is a conveyance to A and B "as joint tenants with right of survivorship," 

and is a joint life estate with contingent remainders that award the fee simple to 

whichever cotenant lives the longest. Albro v Allen, 434 Mich 271; 454 NW2d 85 (1990); 

In re Renz' Estate, 338 Mich 347, 356-57; 61 NW2d 148 (1953); see also Jones v Snyder, 

218 Mich 446; 188 NW 505 (1922).8 While under this second, so-called "non-

traditional" form of joint tenancy, A and B can sever and partition the life estate and 

alienate the contingent remainders as they could under the traditional joint tenancy, the 

owner of the fee will ultimately depend on which of the original joint tenants survives the 

other. See Albro v Allen, 434 Mich 271; 454 NW2d 85 (1990); In re Renz' Estate, 338 

Mich 347, 356-57; 61 NW2d 148 (1953); see also Jones v Snyder, 218 Mich 446; 188 

NW 505 (1922).9 

Although joint tenancies are not favored under Michigan law, they are permitted, 

along with the rights of survivorship, as long as they are expressly created. Kemp, supra 

at 258;/n re Blodgett's Estate, 197 Mich 455, 461; 163 NW 907 (1917).10 The 

presumption that concurrent estates are tenancies in common and the provision that 

permits joint tenancies to be partitioned were both incorporated into the State's first code, 

and are reflected in current law as well. Wengel v Wengel, 270 Mich App 86, 94, 714 

NW2d 3 71 (2006) ("a joint tenancy with full rights of survivorship is created by express 

8 In 1961, this Court held that a conveyance to A, B, and C '"as joint tenants with right of 
survivorship, and not as tenants in common"' created a joint life estate with triple 
contingent remainders. Ballard v Wilson, 364 Mich 479, 480; 110 NW2d 751 (1961 ). 
9 If A conveys all his interest to C, and B conveys all her interest to D, and A dies before 
B, then D will own the fee, and C will have nothing. Albro supra at 287. 
10 See also 3 Comp Laws 1915, § 11562 ("All grants and devises of lands, made to two or 
more persons, . .. shall be construed to create estates in common, and not in joint 
tenancy, unless expressly declared to be in joint tenancy"). 
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language directly referencing words of survivorship as contained in the granting 

instrument"); see MCL § 565.35 (defining "conveyance"); MCL § 554.44 (on the 

presumption); MCL § 600.3304 (on partition). This long history is reflected in the 

Michigan Land Title Standard~. State Bar of Michigan, Michigan Land Title Standard~ 

6.1 - 6.4 (6th ed. 2007). 

Because of the long-standing rule that joint tenancies can only be created 

expressly, amicus curiae believes that the term "conveyance," as used in section 

27a(7)(h), requires that there be some instrument in writing to expressly create or 

terminate a joint tenancy in real property. Moreover, given the unique nature of a joint 

tenancy relationship among two or more persons in holding real property in Michigan 

and because the legislature is presumed to understand the meaning of the language it 

enacts into law (Carr v General Motors Corp, 425 Mich 313, 317; 389 NW2d 686 

(1986)), the Legislature was well aware that its use ofthe word "conveyance" in the 

context of section 27a(7)(h), required a writing. Therefore, this Court should uphold the 

decision of the Court of Appeals, and should decline Respondent's invitation to speculate 

as to the Legislature's possible intent by rewriting section 27a(7)(h). 

II. A REASONABLE R EADWG OF THE STATIJTE WOULD SUPPORT THAT 

THE 0 RIGWAL DEED THAT INITIALLY CREATED TI-ill JOINT 

TENANCY BETWEEN JAMES KLOOSTER AND THE TAXPAYER 

SATISFIES THE STATUTORY LANGUAGE 

In as much as amicus curiae believes that a written instrument is required to 

create, expand, contract and/or eventually terminate a joint tenancy, a reasonable reading 

of section 27a(7)(h) supports the conclusion that a deed that creates a joint tenancy with 

rights of survivorship satisfies this writing requirement when the joint tenancy is 
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terminated on account of the death of a joint tenant. The Legislature did not say in 

section 27a(7)(h) that the exception applied only to contemporaneous "conveyance[s]" 

affecting interest in a joint tenancy, but to "transfers" that create, terminate or alter that 

relationship through some method of conveyance between certain persons. Amicus 

curiae is aware of only one event were a joint tenancy can be modified or terminated 

without a contemporaneous written instrument of conveyance - the death of a joint 

tenant. But see State Bar of Michigan, Michigan Land Title Standards 6.12 and 6.13 (6th 

ed. 2007) (requiring the recording of satisfactory evidence of death of a joint tenant). 

The "transfer" creating the joint tenancy at issue, which transfer could only be 

accomplished under Michigan law by means of a written instrument, the initial deed of 

conveyance, clearly anticipated the deaths of either of the two joint tenants and, in this 

respect, contemplated the eventual termination of the joint tenancy at issue. Upon the 

death of either joint tenant the survivor would succeed to fee simple ownership of the 

Property. 

"Transfers" are defined broadly under section 27a(6) to include a "conveyance of 

" title to or a present interest in property, including the beneficial use ofthe property. 

MCL § 211.27a(6) (flush language, emphasis added) . The first clause of section 

27a(7)(h) plainly states that "a transfer creating or terminating a joint tenancy between 2 

or more persons if at least I of the persons was an original owner of the property before 

the joint tenancy was initially created" are, by definition, excepted "transfers" from 

section 27a(6)(a). Emphasis supplied. The use of the singular form of "transfer" 

indicates that the Legislature was making reference to specific acts or events. In addition, 

the fist clause plainly states that a " transfer'' that terminates a joint tenancy relationship 
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(which by implication can only occur after the creation of the joint tenancy) is exempt 

under certain circumstances. In this case, at the moment ofJames Klooster's death, there 

was clearly a "transfer'' that terminated the joint tenancy between the original owner and 

an original joint tenant. 

What is clear from the statutory language is that the Legislature expressed the 

intent to exclude "transfers" from the uncapping provisions ofMCL § 211.27a(3) to the 

extent that those transfers create, expand, contract, or terminated joint tenancy 

relationships among certain persons from the transfer of ownership provisions when it 

passed MCL § 211.27a(7)(h). The provision does not suggest that the Legislature sought 

to single out and deprive transfers that terminate a joint tenancy on account of death of 

the exception provided generally for transfers that terminate a joint tenancy. The import 

of the statute suggests rather that the Legislature extended a tax exemption to all such 

transactions that terminate a joint tenancy between an "original owner" and a so-called 

"original joint tenant" whether that termination is accomplished by means of a 

contemporaneous written conveyance or otherwise. As a result, a reasonable reading of 

the statute together with a clear understanding of Michigan law as it applies to joint 

tenancies with rights of survivorship, would support the conclusion that transfers on 

account of death fall within the scope of section 27a(7)(h)when that contingency is 

expressed in the original granting instrument. The transfer at issue in this case fits 

squarely within the statutory scheme ofMCL § 211.27a(7)(h) and, as further developed 

in Argument Ill to follow, any other reading would be counterintuitive and would 

produce incongruent results. 
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