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AL TIC OR fNVESTMENTS, fNC., 
OPINION AND ORDER 

Plaintiff, 

v Case No. 12-000138-MT 

MICHIGAN DEPARTMENT OF TREASURY, Hon. Michael J. Talbot 

Defendant. 

This case comes before the Court on the plaintiffs motion for summary disposition 

pursuant to MCR 2.116(C)(1 0). The motion is GRANTED. 

fNTRODUCTION 

Plaintiff Alticor Investments Inc. (Alticor) seeks a refund under the Single Business Tax 

Act (SBTA), now repealed,] for taxes and interest assessed from September 1, 1999, through 

August 31 , 2004. Alticor contends that royalties received pursuant to certain license agreements 

were excludable payments for the licensing of intellectual property and properly subtracted from 

its single business tax (SBT) base. Defendant Department of Treasury (the Department) argues 

that royalties Alticor received under the license agreements represented non-excludable 

payments for the licensing of software and should be included in Alticor' s SBT base for the tax 

years in question. 

] Repealed by 2006 PA 325. All references in this opinion are to the former version of the 
SBTA. 
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FACTS 

The dispute In this case arises from two contracts (License Agreements) . The first 

contract, effective January 1, 2006, IS entitled "Quixtar Intellectual Property License 

Agreement." The second contract, substantially similar to the first, is effective August 31, 1999, 

and entitled "Intellectual Property License Agreement with Quixtar Canada Corporation." Both 

contracts refer to royalties paid for the use of similar property (hereinafter referred to collectively 

as "Licensed Property,,)2 The parties in this case do not dispute that the payments made under 

the License Agreements were "royalties" within the meaning of the SBT A. Rather, the parties 

di sagree whether the royalties under the contracts constituted payments for the licensing of 

software such that they were ineligible for an exclusion from Alticor' s SBT base for the tax years 

in question. 

LA W GOVERNING THE MOTION 

The issues come before the Court in the context of the motion for summary di sposition 

filed by Alticor pursuant to MCR 2.1 I 6(C)( 1 0). A motion for summary disposition under MCR 

2.1 I 6(C)(1 0) is properly granted if no genuine factual dispute exists and the moving party is 

entitled to judgment as a matter of law. Rice v Auto Club Ins Ass 'n, 252 Mich App 25, 31; 651 

NW2d 188 (2002). In deciding a motion brought under subrule (C)( 1 0), a court considers all the 

2 The January 1, 2006, contract relates to royalties received for the use of "Licensed Property," 
which is defined under the agreement as "Trademarks, Patents, Confidential Business 
Information, Domain Names, trade dress, copyrighted materials, know-how, and trade secrets 
owned by Licensor." The August 31, 1999, contract relates to royalties for the use of "Licensor 
Intellectual Property" (defined as "Licensor Patent Property," and "Licensor Trademark 
Property"). Licensor Intellectual Property includes trade names, trademarks, patents, and 
domain names. 
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evidence, affidavits, pleadings, and admissions in the light most favo rable to the nonmoving 

party. Id. at 30-31 . 

DISCUSSION 

The SBTA imposed a value-added single business tax on all persons with business 

activity allocated or apportioned to Michigan. MCL 208 .1 et seq. Under the SBTA, a taxpayer 

could generally exclude royalties from its tax base to the extent that the royalties were included 

in federal taxable income. ] MCL 208.9(7)(c). However, the Act disallowed an exclusion for 

certain royalties, including those paid pursuant to a license agreement fo r application computer 

software, operating system software, or system software. MCL 208.9(4)(g)(viii). 

Alticor contends that the royalties at issue related to use of the licensing of intellectual 

property, not software. Al ticor points solely to the plain language of the License Agreements 

that it asserts make no reference to the licensing of software. Alticor further argues that the 

Court is constrained, under rules of contract construction, to the "fo ur corners" of the contracts, 

and cannot properly consider any extrinsic evidence offered by the Department to show 

contractual intent of Alticor and its licensees. 

The Department argues that the License Agreements expressly cover the licensing of 

software. In support of this argument, the Department relies upon a response made by Alticor' s 

J "The Michigan SBTA operates to tax the person paying the royalties and not the one receiving 
them." Total Petroleum, Inc v Dep 't a/Treasury, 170 Mich App 41 7, 421; 427 NW2d 639 
(1988). 
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former employee during the Department's audit4 It also cites contractual language that it claims 

shows that both licenses recognized the possibility that the licensee would use patented material 

in the form of actual software and expressly provided that, when the patented material was 

reduced to actual use as software, it would be owned by the licensor and treated as licensed 

property under the license agreement. 5 The Department argues that, at a minimum, whether the 

licenses covered software constitutes a genuine issue of material fact. 

The correct resolution of the issue depends upon the Court's reading of the terms of the 

License Agreements and application of the proper rules of contract construction. When 

interpreting a contract, the examining court must ascertain the intent of the parties by evaluating 

the language of the contract in accordance with its plain and ordinary meaning. In re Smith 

Trust, 480 Mich 19, 24; 745 NW2d 754 (2008). If the language of the contract is clear and 

unambiguous, it must be enforced as written. ld. When a contract is unambiguous, the Court 

looks only to the language of the contract to determine its meaning. See, e.g., Zurich Ins Co v 

CCR & Co, 226 Mich App 599, 604; 576 NW2d 392 (1997). And "[aJbsent an ambiguity or 

4 In response to a direct question from the Department's auditor, a former Alticor employee 
stated, "The royalty income is for software, trademarks, and other property. We do not have a 
breakdown in the charges for software." 

5 Quixtar Intellectual Property License Agreement, paragraph 4.4, and substantially identical 
language in the Quixtar Canada Intellectual Property License Agreement, provide that: 

Any and all improvements, additions or ancillary intellectual property to the 
Licensed Property which are created, conceived or first reduced to practice by 
Licensee or Licensor at any time prior or after the date of execution of this 
Agreement shall be the sole and exclusive property of Licensor from the date of 
creation, conception or reduction to practice, whether or not it was created, conceived 
or first reduced to practice by Licensee personnel alone, Licensor personnel alone, or 
Licensor and Licensee personnel together and shall be treated as Licensed Property 
hereunder as if existing at the date of execution of this Agreement. 
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internal inconsistency, contractual interpretation begins and ends with the actual words of a 

written agreement." Universal Underwriters Ins Co v Kneeland, 464 Mich 491 , 496; 628 NW2d 

491 (2001). Only when a term or phrase is ambiguous maya court consider extrinsic evidence to 

resolve the ambiguity. Tomecek v Bavas, 482 Mich 484, 500; 759 NW2d 178 (2008). 

An examination of the plain language of the subject License Agreements reveals that 

Alticor and the licensees intended that royalty payments would be made for the use of 

trademarks, patents, confidential business information, domain names, trade dress, trade names, 

copyrighted materials, know-how, and trade secrets. The agreements lack any reference to 

licenses of software, and there is no language in either agreement that provides any basis to treat 

the royalties at issue as derived from the licensing of software. 

Absent an ambiguity or internal inconsistency, the Court's contractual interpretation must 

begin and end with the actual words of the written agreements . Universal Underwriters Ins Co, 

464 Mich at 496. There is no such ambiguity or internal inconsistency here . The Department 

has not argued, let alone shown, that the License Agreements create an ambiguity. Without 

citing any specific, relevant contractual language, the Department argues that "the license 

agreement expressly covered the software used by the licenses. " To support this argument, the 

Department points to a response given during the audit by the former Alticor employee. The 

evidence is merely extrinsic evidence that the Court will not consider. Moreover, the 

Department's unsupported assertion that the contracts "recognized the possibility that the 

licenses would use the patented material in the form of actual software," is similarly 

unpersuasive . The plain language of the License Agreements belies such an interpretation. 
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CONCLUSION 

Under the plain and unambiguous meaning of the License Agreements, as a matter of 

law, the parties did not contract for the licensing of software, but rather the licensing of 

intellectual property. Therefore, the royalty payments received by Alticor pursuant to the 

License Agreements were properly excluded from its SBT base for the tax years in question. 

IT IS HEREBY ORDERED that Alticor' s motion for summary disposition is 

GRANTED. Plaintiff shall prepare and file a proposed final order conforming to this opinion 

with the Court within 14 days of entry of this opinion. 

Dated: MAR 25 2014 
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Hon. Michael J. Talbot 
Court of Claims Judge 


