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Seminar Schedule

Moderator

Tammie J. Tischler
International Union, UAW

Detroit

Continental Breakfast, Exhibitor Showcase, and 
Registration

8:00am 9:00am-

Welcome and Introductions9:00am 9:10am-
Michael M. Antovski
Bodman PLC
Detroit

Washington Update: Current Tax Legislative 
Developments

9:10am 10:10am-

future budget outlook*
trends in U.S. taxation*
legislative outlook*
prognosis for tax reform*

Tom Crawford
C2 Group/FTI Consulting
Washington, DC

Networking Break10:10am 10:20am-



The Affordable Care Act: What Every Tax Lawyer Needs 
to Know Today

10:20am 11:20am-

ways employers are responding to the ACA employer 
mandate

*

the Supreme Court and King v Burwell*
reporting rules, their (many) challenges, and what steps 
employers need to be taking now to be ready

*

the tax on high cost health plans - Code §4980I and its 
likely impact on plan design

*

the coming group health plan nondiscrimination rules 
(and why you should be worried)

*

recent developments in wellness programs*
current legislative activity involving the ACA*

Alden Bianchi
Mintz Levin Cohn Ferris Glovsky and Popeo PC
Boston, MA

Networking Break11:20am 11:30am-

Detroit, Entrepreneurism, and Tax Policy - Sponsored by 
the Young Tax Lawyers Committee

11:30am 12:30pm-

latest developments with economic and tax programs 
designed to activate commercial space and enable 
entrepreneurs with leveraged grant dollars

*

Detroit's foundation for small businesses*
Detroit's collaborations with public, philanthropic, and 
private sector partners

*

Jill Ford
Special Advisor To Detroit Mayor Mike Duggan
Detroit

Luncheon Keynote and Awards Presentation12:30pm 1:30pm-
Carl Levin

Honigman Miller Schwartz and Cohn LLP
Detroit

Former U.S. Senator

Tammie J. Tischler

International Union, UAW
Detroit

Tax Conference Planning Chair



State and Local Tax Committee, Grande1:30pm 2:30pm-
An Update on the Michigan Economy

current state of Michigan’s economy and budget*
 what does the future hold?*

Robert J. Schneider

Citizens Research Council of Michigan
Lansing

Director of State Affairs

Federal Income Tax Committee, Samuel1:30pm 2:30pm-
International Update: FATCA, FBARS, and Streamlined

overview of filing requirements for offshore financial 
assets and income - for individuals

*

offshore voluntary/streamlined disclosure update*
FATCA implementation update*

Tracy Marrin
Rehmann
Ann Arbor

Thomas Quinn
Rehmann 
Ann Arbor 

Networking Break2:30pm 2:40pm-



State and Local Tax Committee, Grande2:40pm 3:40pm-
Michigan Tax Update: Policy Developments

Michigan Department of Treasury update*
other tax developments, including offers in compromise*

Heather S. Frick

State Tax Commission
Lansing

Executive Director

Wayne D. Roberts
Varnum LLP
Grand Rapids

Nichole Shultz
Michigan Department of Treasury
Lansing

Lance R. Wilkinson

Michigan Department of Treasury
Lansing

Tax Policy Division

Practice and Procedure Committee, Samuel2:40pm 3:40pm-
A View from the Tax Court

rule revisions and other new developments at the Tax 
Court

*

best practices for appearing in court*
pet peeves*
your questions answered*

Hon. Ronald L. Buch
United States Tax Court
Washington, DC

Networking Break3:40pm 3:50pm-



Employee Benefits Committee, Samuel3:50pm 4:50pm-
Life After Determination Letters

overview of announcement 2015-19*
impact and implications: potential exposure for plan 
sponsors and practitioners; a further shift toward 
preapproved plans; plus potential impacts on accepting 
rollovers, on EPCRS eligibility, on M&A transactions, on 
timing of amendments, and on IRS audits

*

open issues where further guidance is necessary*
Brian Thomas Gallagher
Fraser Trebilcock
Lansing

Robert A. Miller
Calfee Halter & Griswold
Cleveland, OH

Estates and Trusts Committee, Grande3:50pm 4:50pm-
Dissecting GRATs and SCINs

statutory support for GRATs*
economic leverage from GRATs*
creative planning with GRATs*
legal authority for self-canceling installment notes*
tax treatment of SCINs*
valuing a SCIN*
use of SCINs after Davidson decision*

J. Thomas MacFarlane
Clark Hill PLC
Birmingham

Networking Reception5:00pm 6:00pm-

Adjourn
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29th Annual Tax Conference 
 

Special thanks to our generous sponsor! 
 
 

Plante Moran 
www.plantemoran.com 

 
Plante Moran has a robust team of experts assisting a variety of tax consulting clients in industries ranging from 
professional services, manufacturing, and health care to construction, government, automotive, and more.  Our 
National Tax Office - a center of high-level technical knowledge that provides consulting services on 
challenging tax issues - is always there to identify innovative ideas and strategies to minimize taxes and monitor 
tax legislation and developing trends.  Operating with a “one-firm firm” philosophy, we establish teams for each 
client with the best combination of industry and professional expertise. There are tax implications to almost 
every financial decision, and putting clients first by gaining a complete understanding of your unique situation 
is part of our firm philosophy.  We'll provide a higher return on experience by developing comprehensive 
responses to your specific federal, state, local, and international issues, arming you with the information you 
need to make the best tax decisions. 

 

 
 
 



 

29th Annual Tax Conference 
 

Special thanks to our generous exhibitors! 
 
 
 

Hylant 
www.hylant.com 

 
Hylant is a full-service insurance brokerage with 14 offices in Ohio, Michigan, Illinois, Indiana, Florida and 
Tennessee with more than 600 professionals on staff.  Hylant offers complete risk management services, captive 
strategies, employee benefits consultation, wellness strategies, loss control, healthcare management and a wide 
array of insurance solutions for both businesses and individuals.   
 
 
 

Rehmann 
www.rehmann.com 

 
Rehmann is a fully integrated financial services firm of CPAs & consultants, wealth advisors and corporate 
investigators dedicated to providing clients proactive ideas and solutions to help them prosper professionally and 
personally. The firm offers a cross-functional team approach that gives clients direct access to a professional in any 
available service. Rehmann is ranked as the 30th largest firm in the United States, with nearly 800 associates in 
Michigan, Ohio and Florida. Rehmann is an independent member of Nexia International, offering clients a global 
approach. Find us online at rehmann.com. 
 
 
 

Citizens Research Council of Michigan 
www.crcmich.org 

 
The Citizens Research Council of Michigan is the state’s most respected source of public policy analysis.  
Founded in 1916, the Research Council works to improve government in Michigan.  The organization provides 
factual, unbiased, independent information concerning significant issues of state and local government 
organization, policy, and finance.  By delivery of this information to policymakers and citizens, CRC aims to 
ensure sound and rational public policy formation in Michigan. 

 
 

MI Women’s Taxation Association 
www.miwomentax.com 

 
The Michigan Women's Tax Association ("MWTA") was founded in July 2006, when a group of tax lawyers, 
accountants and tax professors came together and formed the non-profit organization. 
 
Our Mission is to provide educational and networking opportunities for women in the Michigan tax 
community, and to promote the full and active participation of women within all tax-related areas in the state. 



 

We are a diverse group of CPAs and accountants, tax lawyers, professors, government officials, students, and 
members of Michigan industry. 
 
We offer our annual conference in October, two holiday luncheons for tax professionals, two CPE ethics 
seminars in May with locations in the Detroit and Grand Rapids areas. MWTA also invites members and friends 
to several wine and cheese events at various law firms, accounting firms and other venues in the Detroit and 
Grand Rapids to benefit The Michigan Women's Tax Foundation which offers annual scholarships to women 
pursuing further education in the field of tax. 
 
In 2015 we partnered on several events with the MICPA. 
 
MWTA is a growing organization, and is committed to supporting the professional efforts of "tax" women 
across the state. 

  
 





 

 
 

Save the Date 
 
 
 

30th Annual Tax Conference 
 
 

May 25, 2017 
 
 

The Inn at St. John’s 
Plymouth 
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Faculty Biographies

Michael M. Antovski

Michael M. Antovski is a member of the Business and Tax Practice Groups at the 
firm. He concentrates his practice in representing business clients, including 
corporations, LLCs, and partnerships, in matters involving tax planning, 
acquisitions and dispositions, and general corporate law. He is chair of the 
Taxation Section of the State Bar of Michigan. In the past, he served two terms as 
chair of the Oakland County Bar Association Tax Committee (2008-2009 and 2009-
2010) and one term as vice chair (2007-2008). Michigan Super Lawyers named him 
a Rising Star in Business/Corporate, M&A, and Tax Law. Before joining Bodman, 
Mr. Antovski was a member of the corporate and tax practices of another large 
Detroit-based business law firm.

Bodman PLC
Detroit, Michigan

Alden Bianchi

Alden Bianchi is leader of the firm’s employee benefits and executive 
compensation practice group. He advises corporate, not-for-profit, governmental, 
and individual clients on a broad range of executive compensation and employee 
benefits issues, including qualified and nonqualified retirement plans; stock and 
stock-based compensation arrangements; ERISA fiduciary and prohibited 
transaction issues; benefit-related aspects of mergers and acquisitions; and health 
and welfare plans. Mr. Bianchi is known for his advice on the Affordable Care 
Act's impact on employers. He represented the Romney administration in 
connection with the historic 2006 Massachusetts health care reform act, which laid 
the foundation for the Affordable Care Act. He has testified before the Senate 
Finance Committee on the subject of health care reform, and his published works 
include the Bloomberg BNA Health Care Reform Advisor, a comprehensive work 
on the impact of the Affordable Care Act on employers and employer-sponsored 
group health plans. Mr. Bianchi also provides a regular installment on the 
Affordable Care Act on Mintz Levin's "Employment Matters" blog.

Mintz Levin Cohn Ferris Glovsky and Popeo PC
Boston, MA 

Hon. Ronald L. Buch

Hon. Ronald L. Buch was appointed by President Barack Obama as judge, U.S. 
Tax Court, on January 14, 2013. Prior to his appointment, Judge Buch worked as a 
consultant at KPMG Washington National Tax (1995-1997) and was an attorney-
advisor (1997-2000) and senior legal counsel (2000-2001) at the IRS Office of 
Chief Counsel. Beginning in 2001, he worked at McKee Nelson, LLP, becoming 
partner in 2005. He was partner at Bingham McCutchen, LLP, from 2009 to 2013. 
Judge Buch received the James E. Markham Attorney of the Year Award in 1999. 
He is a former chairperson of the D.C. Bar Tax Audits and Litigation Committee 
and former chairperson of the ABA Tax Section's Administrative Practice 
Committee.

United States Tax Court
Washington, DC 



Tom Crawford

Tom Crawford is a senior managing director in FTI Consulting's Strategic 
Communications segment, part of the segment's Public Affairs practice, and serves 
as head of its Government Affairs specialty practice in the Americas. He primarily 
serves clients in the fields of budget matters, corporate governance, retirement 
security, and tax policy and regulation. He has worked on every budget 
reconciliation and tax-measure package considered by Congress in the past two 
decades. Prior to FTI Consulting, Mr. Crawford was a founding partner of the 
government affairs and lobbying firm, C2 Group, which was acquired by FTI 
Consulting in 2013. He also was a legislative director and managing partner at 
Murray Montgomery and O'Donnell. Before Mr. Crawford came to Capitol Hill, he 
served as the legislative director in the Michigan Legislature and on the 
professional campaign staff through four election cycles for both statewide and 
federal races. Mr. Crawford is a member of the Tax Council and chairs the board of 
directors at Harvard University's Center on Media and Child Health. He has spoken 
around the world on advocacy, insurance, and tax policy and has been a lecturer in 
the Smithsonian series.

C2 Group/FTI Consulting
Washington, DC 

Jill Ford

Jill Ford heads the city of Detroit’s innovation and entrepreneurship initiatives. She 
came to Detroit from the San Francisco Bay Area, where as an angel investor and 
advisor she transformed emerging businesses using strategies forged in mobile 
gaming. Ms. Ford brings a wealth of global leadership in the mobile and games 
industries. Her experience includes heading Disney Mobile’s worldwide 
distribution to mobile manufacturers and running Motorola’s global games usage. 
Ms. Ford (who has traveled to more than 15 countries) also ran a company in 
Ghana that discovered, developed, and funded new entrepreneurs. She combines a 
Wharton MBA in finance and entrepreneurial management with a bachelor’s 
degree in computer science from Harvard University.

Special Advisor To Detroit Mayor Mike Duggan
Detroit, Michigan

Heather S. Frick

Heather S. Frick is executive director of the commission and serves as the 
recognized expert regarding legal research and analysis in the area of property tax 
matters for the commission and the Department of Treasury. Since joining the 
department in 2010, Ms. Frick has been involved in providing litigation support in 
the specialized area of property tax appeals, making property tax policy 
recommendations to the commission, and assisting the Attorney General’s Office in 
its litigation of property tax-related matters. Prior to being employed by the state, 
Ms. Frick worked in private practice in Petoskey, where she represented a broad 
range of clients regarding complex real estate, tax, and corporate matters. Ms. Frick 
is a Michigan Advanced Assessing Officer (3), Personal Property Examiner, and 
member of the State Bar of Michigan.

State Tax Commission
Lansing, Michigan



Brian Thomas Gallagher

Brian Thomas Gallagher, a shareholder at the firm, practices extensively in the 
field of employee benefits, focusing primarily on retirement and deferred 
compensation issues. He currently serves as chair of the employee benefits 
committee for the State Bar of Michigan Taxation Section. Mr. Gallagher was 
recognized as a Rising Star by Super Lawyers.

Fraser Trebilcock
Lansing, Michigan

Carl Levin

Former Senator Carl Levin, Michigan’s longest-serving U.S. senator, is senior 
counsel at the firm. He focuses his practice on helping publicly and privately held 
businesses identify and address legal, business, and reputational risks that may 
bring them under public or government scrutiny; providing strategic advice to 
companies regarding public policy, regulatory issues, or legislative action; and 
providing mediation and alternative dispute resolution services involving complex 
disputes. As senator, he was chair of the Permanent Subcommittee on 
Investigations, where he was widely recognized for his analysis of complex 
financial and tax matters. He also served as chair of the Armed Services Committee 
and was a member of the Small Business and Entrepreneurship Committee. In 
addition, Wayne State University Law School has established the Levin Center, 
where he co-teaches a course on tax law. Mr. Levin was named one of the 10 best 
senators by Time magazine.

Honigman Miller Schwartz and Cohn LLP
Detroit, Michigan

J. Thomas MacFarlane

J. Thomas MacFarlane practices in the areas of estate planning, business planning, 
and probate. He serves as the leader of Clark Hill's Personal Legal Services Group, 
which includes attorneys and legal assistants who provide a wide range of legal 
services to individuals and privately held companies. Mr. MacFarlane is a member 
of the American College of Trust and Estate Counsel and the Financial and Estate 
Planning Council of Metropolitan Detroit. A frequent lecturer, Mr. MacFarlane is 
listed in "The Best Lawyers in America."

Clark Hill PLC
Birmingham, Michigan

Tracy Marrin

Tracy Marrin is a principal in the firm and a member of its tax team. She 
specializes in international taxation, as well as tax planning and compliance for 
businesses and individuals. Ms. Marrin holds a master's degree in the science of 
accounting from Eastern Michigan University. She is a member of the American 
Institute of Certified Public Accountants, the Michigan Association of Certified 
Public Accountants (ambassador; International Task Force), and the Washtenaw 
Estate Planning Council (president and board member).

Rehmann
Ann Arbor, Michigan



Robert A. Miller

Robert A. Miller, a partner in the firm, focuses his practice on employee benefits 
and executive compensation law. He counsels publicly traded and closely held 
businesses regarding qualified and nonqualified employee benefit plans, including 
pension, profit sharing and 401(k) plans; medical and welfare benefit plans; and 
executive compensation arrangements. Mr. Miller is experienced in dealing with 
tax issues associated with retirement plans, deferred compensation plans, IRAs and 
welfare plans, and in analyzing coverage and nondiscrimination testing for 
qualified retirement plans. He also counsels clients regarding benefit plan issues in 
connection with mergers, acquisitions, dispositions, and transitions to new plan 
designs (such as from traditional defined benefit plans to cash balance plans, 
pension equity plans, or cross-tested profit-sharing plans). An active member of the 
American Bar Association, he is immediate past chair of the employee benefits 
committee of the ABA’s Taxation Section. He is also former chair of the ABA’s 
employee benefit plans and other compensation arrangements group (Real 
Property, Trust, and Estate Law Section); former member of the ABA joint 
committee on employee benefits; and former chair of the ABA’s employee benefits 
subcommittee on defined contribution plans (Tax Section). He has been named a 
Super Lawyer, a Best Lawyer (employee benefits law) by "Best Lawyers in 
America," and is also ranked by Chambers as a leader in employee benefits and 
executive compensation. Mr. Miller has been inducted into the American College 
of Employee Benefits Counsel.

Calfee Halter & Griswold
Cleveland, OH 

Thomas Quinn

Thomas Quinn, a senior associate at the firm, is part of the international tax team. 
His focus is on tax planning, research, and compliance for individuals and 
businesses. He also works with individuals regarding the Offshore Voluntary 
Disclosure Program and the streamlined filing compliance procedures.  Mr. Quinn 
is a member of the American Institute of Certified Public Accountants and the 
Michigan Association of Certified Public Accountants.

Rehmann 
Ann Arbor , Michigan



Wayne D. Roberts

Wayne D. Roberts is a tax attorney who practices in the areas of federal and state 
tax litigation, tax planning, civil and criminal tax defense, and tax aspects of 
mergers and acquisitions. He has represented closely held businesses, Fortune 1000 
companies, and individuals in tax disputes with the IRS, Michigan Department of 
Treasury, revenue departments in Indiana, Ohio, Tennessee, California, Illinois, 
New Jersey, New York, and numerous other state and local taxing jurisdictions. 
Mr. Roberts is a registered CPA in Michigan, Ohio, and Illinois. He serves on 
multiple committees for business groups, including the tax committees of the 
Michigan Chamber of Commerce and the Grand Rapids Chamber of Commerce. 
Mr. Roberts is a former chair of the State Bar of Michigan's Taxation Section and 
also served as chair of the Taxation Section's State and Local Tax Committee.  He 
is a member of the American Bar Association Taxation Section, the Michigan 
Association of CPAs, and the Grand Rapids Bar Association and serves as vice 
chairperson of the National Association of State Bar Taxation Sections. Mr. 
Roberts is a frequent speaker and writer and has written and presented for ICLE on 
multiple occasions.  He also has authored and edited tax treatises for CCH Wolters 
Kluwer and published articles in a variety of journals, including the "Michigan Bar 
Journal," the "Journal of Multistate Taxation and Incentives," the "Wayne Law 
Review," and the State Bar of Michigan's "Michigan Tax Lawyer."

Varnum LLP
Grand Rapids, Michigan

Robert J. Schneider

Robert J. Schneider is director of state affairs. He joined Citizens Research Council 
(CRC) of Michigan in 2013 after serving as associate director for the non-partisan 
Michigan House Fiscal Agency (HFA). During his 16-year tenure at HFA, he 
developed extensive expertise and provided non-partisan advice and analysis to 
state House members on state policy and budget matters in areas including 
corrections, human services, and transportation. Prior to joining HFA, he was a 
research assistant and project manager from 1994 to 1996 for Public Policy 
Associates, a Lansing-based policy research and consulting firm. He also served for 
two years within the Michigan Department of State working on department budget 
and financial issues.

Citizens Research Council of Michigan
Lansing, Michigan

Nichole Shultz

Nichole Shultz has been with the Michigan Department of Treasury since 2003. 
She is the manager of the Office of Collections, Technical Services Area, which is 
responsible for the collection of delinquent taxes and other state agency debts. Ms. 
Shultz oversees various functions within the Office of Collections including the 
newly established Offer in Compromise program. She has a Bachelor of Business 
Administration degree in Management/Computer Information Management from 
Northwood University.

Michigan Department of Treasury
Lansing, Michigan



Tammie J. Tischler

Tammie J. Tischler serves as counsel to the union’s office of secretary-treasurer. 
Her practice focuses on advising the organization on international, labor, and tax-
exempt matters, as well as ERISA, retirement, health and welfare benefits, and 
state and local tax compliance. She is a member of the State Bar of Michigan 
Taxation Section, and is admitted to practice in the state and federal courts of 
Michigan and Maine, as well as the U.S. Tax Court. She received her LL.M. from 
Wayne State University Law School and her J.D. from Michigan State University 
College of Law, where she served as editor in chief of the international law journal 
and clerked for the regional magistrate’s court in Harare, Zimbabwe.

International Union, UAW
Detroit, Michigan

Lance R. Wilkinson

Lance R. Wilkinson is administrator of the Tax Policy Division in the Bureau of 
Tax Policy. He joined the division as an administrative law specialist in 2006; prior 
to that, he was an associate at Warner Norcross and Judd in Grand Rapids and a 
project manager and business analyst at Intel Corporation. Mr. Wilkinson received 
both his J.D. and his B.A. in economics from the University of Michigan.

Michigan Department of Treasury
Lansing, Michigan
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I. Introduction to Offshore Income and Asset Reporting 
Requirements for U.S. Persons

Over that past several years there has been a lot of emphasis on the enforcement of 
offshore income and asset reporting for U.S. Persons.

A. Asset Reporting
The focus of this discussion will be on asset reporting and options for individuals who 

want to come into compliance with U.S. reporting requirements. U.S. persons with off-
shore assets may be required to file one or both of the following forms:
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FBAR. The Report of Foreign Bank and Financial Accounts (FBAR) form 114 is 
required for U.S. Persons who have a financial interest in or signature authority over at 
least one financial account located out of the U.S., and the aggregate value of the accounts 
exceeds $10,000 at any point in time during the year.

FATCA. IRS form 8938 Statement of Specified Foreign Financial Assets (FATCA 
Form) is used to report to all foreign financial assets which could include bank and finan-
cial accounts but also include other types of assets.

B. Income Taxation
Foreign asset and income reporting obviously must be considered together. U.S. citi-

zens and green card holders (as well as those who meet the 183 day substantial presence 
test) are required to report and pay tax on their worldwide income. There is a lot of confu-
sion around this concept and there are several reasons for the mis-conceptions.

1. Most jurisdictions do not tax worldwide income. Those who immigrate to the US 
are not always aware of the requirement to report non-U.S. income on their U.S. 
income tax returns.

2. U.S. persons working abroad may be eligible to exclude a portion of their foreign 
earned income. Many times people believe this means that they don’t need to 
report their foreign income. However, in order to qualify for the exclusion the 
foreign income must be reported on their U.S. 1040 return along with form 2555 
which is used to establish their eligibility for the exclusion.

3. U.S. persons who pay tax in another country may qualify for a foreign tax credit. 
Many taxpayers believe that because the income was already taxed in another 
country that they don’t need to report the income in the U.S. Even though the 
income has been taxed by another jurisdiction, the U.S. taxpayer is still required 
to report their worldwide income on their 1040 return. Their U.S. tax is then off-
set by all or a portion of the foreign taxes that they paid.

II. Reporting for Foreign Assets
A. Report of Foreign Bank and Financial Accounts (FBAR)

The FBAR form dates back to 1970 and resulted from the Bank Secrecy Act. Until 
recent years it was known as form TD F 90-22.1. It is now known as the FINCen (Finan-
cial Crimes Network) Report 114. The Bank Secrecy Act requires certain U.S. persons to 
file the FBAR form with the Department of Treasury. Under an agreement between FIN-
Cen and the Treasury Department—the IRS is responsible for assessing and collecting 
related penalties.

Who is required to file. U.S. persons who have a financial interest in or signature 
authority over at least one financial account located outside of the U.S. when the aggre-
gate value exceeds $10,000 at any point in time during the year are required to file the 
FBAR.

U.S. persons include:

• U.S. Citizens
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• U.S. residents (green card holders, and those who meet the 183 day substantial 
presence test including taxpayers who take a treaty position to claim closer con-
nection outside of the U.S.)

• Entities (Corporations, partnerships, LLC’s, etc.) created in the U.S. or under the 
laws of the U.S.

• Trusts or Estates formed under the laws of the U.S.

When and how to file. The FBAR form is filed separately from the 1040 return. It is 
filed with FINCen either directly on the FINCen website or through a third party such as a 
tax preparer. Unless an exception is granted it must be filed electronically—paper copies 
are not accepted. The 2015 forms are due on June 30th 2016 with no options for extension. 
Starting with the 2016 forms (being filed in 2017) the due date will coincide with the 1040 
deadline of April 15th and will be eligible for extension.(This due date change was 
enacted under the Surface Transportation and Veterans Health Care Choice Improvement 
Act of 2015.)

The statute of limitations for filing the FBAR form is 6 years from the due date of the 
FBAR report.

Penalties for non-compliance. The penalty for a non-willful failure to file a com-
plete and correct FBAR is $10,000 per violation. The penalty for willful violations may be 
as much as the greater of $100,000 or 50% of the balance in the account at the time of the 
violation.

An IRS examiner has the discretion to take into consideration the facts and circum-
stances of the case and mitigate the penalty if deemed appropriate. The current directive is 
to take action that will promote compliance with the FBAR reporting requirements. An 
examiner may determine that a warning letter will meet that objective or they may assess 
the penalty. (Internal Revenue Manual 4.26.16.) This discretion does not apply to Offshore 
Voluntary Disclosure (OVDI) and Streamlined Program cases.

B. Statement of Foreign Financial Assets (FATCA) Form 8938
The FATCA laws were established under the Hiring Incentives to Restore Employ-

ment ACT of 2010 (Hire Act). The HIRE act added Chapter 4 of Subtitle A to the Internal 
Revenue code. The FATCA laws impose withholding requirements on U.S. Withholding 
agents making certain payments to non-U.S. persons. And U.S. persons with foreign 
assets may be required to file the 8938 FATCA form.

Withholding Agents. The details for withholding requirements is beyond the scope 
of our discussion today. However, it is important to note that U.S. payers have an obliga-
tion to understand the withholding rules. U.S. payers should have documentation (W-8 
series forms or W-9 form) that certify the residency of the payee. Absent proper documen-
tation the withholding agent may need to withhold 30% on payments made.

Form 8938 Statement of Foreign Financial Assets. Specified individuals with inter-
ests in specified foreign financial assets where the value of those assets is greater than the 
reporting threshold are required to file form 8938. (Note that domestic corporations, part-
nerships, and trusts may eventually be required to file this form.

Specified individuals. The following are the specified individuals required to file the 
form.
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1. U.S. Citizens
2. Resident aliens of the U.S. (green card holder or resident under substantial pres-

ence test) for any part of the tax year
3. A non-resident alien who makes an election to be treated as resident alien for pur-

poses of filing a joint tax return.
4. A nonresident alien who is a bone fide resident of American Samoa or Puerto 

Rico.
Foreign Financial Assets. The FATCA covers a broader range of assets than 

the FBAR Form. Where the FBAR covers bank accounts and financial accounts 
the FATCA covers ownership in foreign entities such as partnerships, corpora-
tions, and trusts. (EXHIBIT A)

Filing threshold. The filing threshold values are different based on where you 
live and what your income tax filing status is.

5. Unmarried taxpayer living in the U.S.—50,000 on the last day of the year or 
75,000 at any time during the year.

6. Married taxpayers living in the U.S. filing a joint return—100,000 on the last day 
of the year or more than 150,000 at any time during the year.

7. Married taxpayers living in the U.S. filing separate returns—50,000 on the last 
day of the year or 75,000 at any time during the year.

8. Unmarried taxpayers living outside of the U.S.—200,000 on the last day of the 
year or 300,000 at any time during the year.

9. Married taxpayers living outside of the U.S. filing a joint return—400,000 on the 
last day of the year or 600,000 on at any time during the year.

10. Married taxpayer living outside of the U.S. filing a separate return—200,000 on 
the last day of the year and 300,000 at any time during the year.

When and how is it filed. The FATCA form 8938 is filed as part of the annual 
income tax return (1040 or 1040NR).

The penalty for late filing is $10,000 per form.

III. Programs for Coming into Compliance
A. Offshore Voluntary Disclosure Initiative (OVDI)

The offshore voluntary disclosure programs were put in place for taxpayers who had 
unreported income related to foreign assets and had failed to report the assets appropri-
ately on an FBAR form. There has been a long standing voluntary disclosure program in 
place but the taxpayer going into the program had a lot of uncertainty about what their 
criminal and civil penalties would be. These specific offshore programs were put into 
place in order to give the taxpayer a more predictable outcome. Applicants for the OVDI 
program are screened by the IRS Criminal division before being accepted into the pro-
gram.
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2009 Program. The 2009 program ran from March 23, 2009—October 15, 2009. 
Taxpayers were required to file 6 years of amended returns and FBARS. The civil penalty 
was 20% of the high balance of the accounts over the 6 year period.

2011 Program. The 2011 program ran from Feb 8, 2011–September 9, 2011. Returns 
were required to be filed going back 8 years. Penalty increased to 25% of the highest bal-
ance with some taxpayers qualifying for a 12.5% or 5% penalty.

2012 Program. The current program was opened in January of 2012 and at this point 
is open ended. The penalty is increased to 27.5% with some taxpayers qualifying for a 
12.5% or 5% rate. A streamlined program was put into place for taxpayers with less than 
$1,500 in tax due.

2014 Program. The 2014 program is actually a continuation of the 2012 program 
with modifications. A 50% penalty now applies if the account was held at a bank or finan-
cial institution that has been publicly identified as being under investigation or cooperat-
ing with a government investigation. The 50% penalty will also apply if a facilitator who 
assisted with the establishment or maintenance of an offshore account was involved in a 
government investigation. (EXHIBIT B)

The current Streamlined Program was put into place as part of the changes in 2014.

B. Streamlined Programs
The streamlined programs are designed for individuals (and estates of individuals). 

The taxpayer must certify that their failure to file was non-willful. The taxpayer must not 
be under IRS examination.

Resident. Taxpayers who have resided in the U.S. during the preceding 3 years are 
required to file as part of the Resident Program. Under this program there is a 5% penalty 
on the highest asset balance over the preceding 6 years. The penalty applies to foreign 
financial assets that were reportable on the FBAR or the 8938 and the income associated 
with the unreported financial asset was not reported on the income tax return. (EXHIBIT 
C)

Non-Resident. Taxpayers who are U.S. Citizens and green card holders who meet the 
non-residency requirement pay a zero penalty. The non-residency requirement is met if 
during one of the most recent 3 years for which the tax return due date has not passed the 
individual did not have a U.S. Abode and was physically present outside of the U.S. for at 
least 330 full days. (EXHIBIT D)

Considerations

1. Does not protect against criminal prosecution if it’s determined that the tax-
payer’s omission was willful. Taxpayers who are concerned about their actions 
being deemed willful should consider the OVDI program.

2. Taxpayer must certify that they understand that non-willful conduct is conduct 
that is “due to negligence, inadvertence or mistake, or conduct that is the result of 
good faith misunderstanding of the requirements of the law.”

3. Once you enter the streamlined program you cannot revert to the OVDI program



6-6

Tax Conference

C. Delinquent FBAR and Informational Return Submission
FBAR submission procedures (EXHIBIT E). For taxpayers who have properly 

reported and paid tax on all of their income related to offshore assets there is no need to go 
through the Voluntary Disclosure or Streamlined Disclosure process. Under the current 
procedures, the taxpayer will not be penalized for late filed FBAR forms as long as the 
related income was taxed. The taxpayer must not be under civil or criminal investigation 
by the IRS and must not have already been contacted by the IRS regarding the delinquent 
FBARS. The taxpayer should file the delinquent FBAR form (s) electronically with FIN-
cen (or through a third party preparer). The filer must include a statement as to why the 
forms are late.

Delinquent International Information Return Submission Procedures 
(EXHIBIT F). Other information forms may be filed under the delinquent submission 
procedures. The taxpayer must not be under civil or criminal examination by the IRS and 
must not have already been contacted by the IRS about the delinquent information 
return(s). In addition, the taxpayer must include a reasonable cause statement for the late 
filing. If the IRS does not accept the reasonable cause statement then penalties (typically 
carrying a $10,000 late filing penalty) may be assessed. As part of the reasonable cause 
statement, the taxpayer must certify that any entity for which information returns are being 
filed was not engaged in tax evasion. The common informational forms covered under this 
program include:

1. 5471 Information Return of U.S. Persons With Respect To Certain Foreign Cor-
porations.

2. 5472 Information Return of a 25% Foreign-Owned U.S. Corporation or a For-
eign Corporation Engaged in a U.S. Trade or Business

3. 3520 Annual Return To Report Transactions with Foreign Trusts and Receipt of 
Certain Foreign Gifts

4. 3520-A Annual Information Return of Foreign Trust With a U.S. Owner

D. Quiet Disclosures
The “quiet disclosure”, where the taxpayer simply files amended income tax returns 

to report the offshore income, is not an acceptable way to come forward. The IRS has said 
it will be reviewing amended returns to determine if enforcement action is appropriate.

IV. Willfulness
A. Willfulness Defined

“The test for willfulness is whether there was a voluntary, intentional violation of a 
known legal duty.” (I.R.M. 4.26.16.6..5.1) It is the burden of the Service to establish will-
fulness. If an individual makes a conscious effort to avoid learning about the requirements 
they may be deemed to be willful under the concept of “willful blindness”.

B. Non-Willful Conduct
Taxpayers filing under the streamlined program must sign a certification statement of 

non-willfulness. The certification reads:
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My failure to report all income, pay all tax, and submit all required information returns, 
including FBARS, was due to non-willful conduct. I understand that non-willful conduct 
is conduct that is due to negligence, inadvertence, or mistake or conduct that is the result 
of a good faith misunderstanding of the requirements of the law.

V. Preparer Responsibility
A. Preparer’s Role

A Majority of the 2009–2014 filings were for returns that had been done by preparers. 
Taxpayers claim reasonable cause by blaming the preparer. It has become clear that more 
due diligence is required by practitioners.

Schedule B Part III of the 1040. If this section is required then it should be filled out 
completely. (EXHIBIT G)

Obligation to inform. The practitioner is not required to prepare or file the FBAR. 
The FBAR is filed separately from the 1040 return. However under Circular 230, section 
10.21, the practitioner does have an obligation to advise the client of any non-compliance 
and to inform them about the consequences of the non-compliance as provided under the 
Code and regulations.

Reliance on client information. Under Circular 230 10.22 the practitioner must 
exercise due diligence “In preparing or assisting in the preparation of, approving, and fil-
ing tax returns, documents, affidavits, and other papers relating to Internal Revenue Ser-
vice matters.” The practitioner may rely on information provided by the client but must 
take into account other available information and should make further inquiries if deemed 
necessary.

VI. Conclusion
A. Tax Payers Should Take Advantage of Remediation Programs

These are open-ended programs right now but there is no certainty regarding how 
long they will be available. Taxpayers who wish to use one of the current programs should 
begin the process as soon as possible. Preparing returns and other documentation can be a 
time consuming process and cannot necessarily be done quickly. We have become used to 
the ease of fixing errors related to offshore income and assets—but we don’t expect these 
programs to continue indefinitely.



Comparison of Form 8938 and FBAR 
Requirements
The new Form 8938 filing requirement does not replace or otherwise affect a taxpayer’s obligation to 
file FinCEN  Form 114 (Report of Foreign Bank and Financial Accounts). Unlike Form 8938, the 
FBAR (FinCEN Form 114) is not filed with the IRS. It must be filed directly with the office of Financial 
Crimes Enforcement Network (FinCEN), a bureau of the Department of the Treasury, separate from 
the IRS. Individuals must check the requirements and relevant reporting thresholds of each form and 
determine if they should file Form 8938 or FinCEN Form 114, or both.

Form 8938, Statement of 
Specified Foreign Financial 

Assets

FinCEN Form 114, Report of 
Foreign Bank and Financial 

Accounts (FBAR)
Who Must File? Specified individuals, which 

include U.S citizens, resident 
aliens, and certain non-resident 
aliens that have an interest in 
specified foreign financial assets 
and meet the reporting threshold

U.S. persons, which include 
U.S. citizens, resident aliens, 
trusts, estates, and domestic 
entities that have an interest in 
foreign financial accounts and 
meet the reporting threshold

Does the United States 
include U.S. territories?

No Yes, resident aliens of U.S 
territories and U.S. territory 
entities are subject to FBAR 
reporting

Reporting Threshold (Total 
Value of Assets)

Taxpayers living in the US:

• Unmarried taxpayer (or 
married filing separately): 
Total value of assets was 
more than $50,000 on the 
last day of the tax year, or 
more than $75,000 at any 
time during the year.

• Married taxpayer filing jointly: 
Total value of assets was 
more than $100,000 on the 
last day of the tax year, or 
more than $150,000 at any 
time during the year.

Taxpayers living outside the US:

• Unmarried taxpayer (or 
married filing separately): 
Total value of assets was 
more than $200,000 on the 
last day of the tax year, or 
more than $300,000 at any 
time during the year.

• Married taxpayer filing jointly: 
Total value of assets was 
more than $400,000 on the 
last day of the tax year, or 
more than $600,000 at any 
time during the year.

Aggregate value of financial 
accounts exceeds $10,000 at 
any time during the calendar 
year. This is a cumulative 
balance, meaning if you have a 
combined account balance of 
$12,000 at any one time (but 
divided between 2 accounts), 
both accounts would have to be 
reported.

When do you have an interest 
in an account or asset?

If any income, gains, losses, 
deductions, credits, gross 
proceeds, or distributions from 
holding or disposing of the 
account or asset are or would 
be required to be reported, 
included, or otherwise reflected 
on your income tax return

Financial interest: you are the 
owner of record or holder of 
legal title; the owner of record or 
holder of legal title is your agent 
or representative; you have a 
sufficient interest in the entity 
that is the owner of record or 
holder of legal title.
Signature authority: you have 
authority to control the 
disposition of the assets in the 
account by direct 
communication with the financial 
institution maintaining the 
account.
See instructions for further 
details.

Page 1 of 3Comparison of Form 8938 and FBAR Requirements
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Form 8938, Statement of 
Specified Foreign Financial 

Assets

FinCEN Form 114, Report of 
Foreign Bank and Financial 

Accounts (FBAR)
What is Reported? Maximum value of specified 

foreign financial assets, which 
include financial accounts with 
foreign financial institutions and 
certain other foreign non-
account investment assets

Maximum value of financial 
accounts maintained by a 
financial institution physically 
located in a foreign country

How are maximum account or 
asset values determined and 

reported?

Fair market value in U.S. dollars 
in accord with the Form 8938 
instructions for each account 
and asset reported
Convert to U.S. dollars using the 
end of the taxable year 
exchange rate and report in U.S. 
dollars.

Use periodic account 
statements to determine the 
maximum value in the currency 
of the account.
Convert to U.S. dollars using the 
end of the calendar year 
exchange rate and report in U.S. 
dollars.

When Due? Form is attached to your annual 
return and due on the date of 
that return, including any 
applicable extensions

Received by June 30 (no 
extensions of time granted)

Where to File? File with income tax return 
pursuant to instructions for filing 
the return. Form 8938 and 
Instructions can be found at 
www.irs.gov/form8938

File electronically through 
FinCENs BSA E-Filing System. 
The FBAR is not filed with a 
federal tax return.

Penalties Up to $10,000 for failure to 
disclose and an additional 
$10,000 for each 30 days of 
non-filing after IRS notice of a 
failure to disclose, for a potential 
maximum penalty of $60,000; 
criminal penalties may also 
apply

If non-willful, up to $10,000; if 
willful, up to the greater of 
$100,000 or 50 percent of 
account balances; criminal 
penalties may also apply

Types of Foreign Assets and Whether They are Reportable
Financial (deposit and 

custodial) accounts held at 
foreign financial institutions

Yes Yes

Financial account held at a 
foreign branch of a U.S. 

financial institution

No Yes

Financial account held at a 
U.S. branch of a foreign 

financial institution

No No

Foreign financial account for 
which you have signature 

authority

No, unless you otherwise have 
an interest in the account as 
described above

Yes, subject to exceptions

Foreign stock or securities 
held in a financial account at 
a foreign financial institution

The account itself is subject to 
reporting, but the contents of the 
account do not have to be 
separately reported

The account itself is subject to 
reporting, but the contents of the 
account do not have to be 
separately reported

Foreign stock or securities 
not held in a financial account

Yes No

Foreign partnership interests Yes No
Indirect interests in foreign 
financial assets through an 

entity

No Yes, if sufficient ownership or 
beneficial interest (i.e., a greater 
than 50 percent interest) in the 
entity. See instructions for 
further detail.

Foreign mutual funds Yes Yes
Domestic mutual fund 

investing in foreign stocks 
and securities

No No

Foreign accounts and foreign 
non-account investment 
assets held by foreign or 
domestic grantor trust for 
which you are the grantor

Yes, as to both foreign accounts 
and foreign non-account 
investment assets

Yes, as to foreign accounts

Foreign-issued life insurance 
or annuity contract with a 

cash-value

Yes Yes

Foreign hedge funds and 
foreign private equity funds

Yes No

Foreign real estate held 
directly

No No
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Form 8938, Statement of 
Specified Foreign Financial 

Assets

FinCEN Form 114, Report of 
Foreign Bank and Financial 

Accounts (FBAR)
Foreign real estate held 
through a foreign entity

No, but the foreign entity itself is 
a specified foreign financial 
asset and its maximum value 
includes the value of the real 
estate

No

Foreign currency held directly No No
Precious Metals held directly No No

Personal property, held 
directly, such as art, antiques, 

jewelry, cars and other 
collectibles

No No

‘Social Security’- type 
program benefits provided by 

a foreign government

No No

*Note - This table is current through the publication date.  Please check the instructions for each 
form for information regarding any future developments.
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Foreign Financial Institutions or Facilitators
1. UBS AG

2. Credit Suisse AG, Credit Suisse Fides, and Clariden Leu Ltd.

3. Wegelin & Co.

4. Liechtensteinische Landesbank AG

5. Zurcher Kantonalbank

6. swisspartners Investment Network AG, swisspartners Wealth Management AG, swisspartners 
Insurance Company SPC Ltd., and swisspartners Versicherung AG

7. CIBC FirstCaribbean International Bank Limited, its predecessors, subsidiaries, and affiliates

8. Stanford International Bank, Ltd., Stanford Group Company, and Stanford Trust Company, Ltd.

9. The Hong Kong and Shanghai Banking Corporation Limited in India (HSBC India)

10. The Bank of N.T. Butterfield & Son Limited (also known as Butterfield Bank and Bank of 
Butterfield), its predecessors, subsidiaries, and affiliates

11. Sovereign Management & Legal, Ltd., its predecessors, subsidiaries, and affiliates (effective 
12/19/14)

12. Bank Leumi le-Israel B.M., The Bank Leumi le-Israel Trust Company Ltd, Bank Leumi 
(Luxembourg) S.A., Leumi Private Bank S.A., and Bank Leumi USA (effective 12/22/14)

13. BSI SA (effective 3/30/15)

14. Vadian Bank AG (effective 5/8/15)

15. Finter Bank Zurich AG (effective 5/15/15)  

16. Societe Generale Private Banking (Lugano-Svizzera) SA (effective 5/28/15)

17. MediBank AG (effective 5/28/15)

18. LBBW (Schweiz) AG (effective 5/28/15)

19. Scobag Privatbank AG (effective 5/28/15)  

20. Rothschild Bank AG (effective 6/3/15)

21. Banca Credinvest SA (effective 6/3/15)

22. Societe Generale Private Banking (Suisse) SA (effective 6/9/15)

23. Berner Kantonalbank AG (effective 6/9/15)

24. Bank Linth LLB AG (effective 6/19/15)

25. Bank Sparhafen Zurich AG (effective 6/19/15)

26. Ersparniskasse Schaffhausen AG (effective 6/26/15)

27. Privatbank Von Graffenried AG (effective 7/2/15)

28. Banque Pasche SA (effective 7/9/15)

29. ARVEST Privatbank AG (effective 7/9/15)

30. Mercantil Bank (Schweiz) AG (effective 7/16/15)

31. Banque Cantonale Neuchateloise (effective 7/16/15)

32. Nidwaldner Kantonalbank (effective 7/16/15)

33. SB Saanen Bank AG (effective 7/23/15)

34. Privatbank Bellerive AG (effective 7/23/15)

35. PKB Privatbank AG (effective 7/30/15)

36. Falcon Private Bank AG (effective 7/30/15)

37. Credito Privato Commerciale in liquidazione SA (effective 7/30/15)
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38. Bank EKI Genossenschaft (effective 8/3/15)

39. Privatbank Reichmuth & Co. (effective 8/6/15)

40. Banque Cantonale du Jura SA (effective 8/6/15)

41. Banca Intermobiliare di Investimenti e Gestioni (Suisse) SA (effective 8/6/15)  

42. bank zweiplus ag (effective 8/20/15)

43. Banca dello Stato del Cantone Ticino (effective 8/20/15)

44. Hypothekarbank Lenzburg AG (effective 8/27/15)

45. Schroder & Co. Bank AG (effective 9/3/15)

46. Valiant Bank AG (effective 9/10/15)

47. Bank La Roche & Co AG (effective 9/15/15)

48. Belize Bank International Limited, Belize Bank Limited, Belize Corporate Services Limited, their 
predecessors, subsidiaries, and affiliates (effective 9/16/15)

49. St. Galler Kantonalbank AG (effective 9/17/15)

50. E. Gutzwiller & Cie, Banquiers (effective 9/17/15)

51. Migros Bank AG (effective 9/25/15)

52. Graubundner Katonalbank (effective 9/25/15)

53. BHF-Bank (Schweiz) AG (effective 10/1/15)

54. Finacor SA (effective 10/6/15)

55. Schaffhauser Kantonalbank (effective 10/8/15)

56. BBVA Suiza S.A. (effective 10/16/15)

57. Piguet Galland & Cie SA (effective 10/23/15)

58. Luzerner Kantonalbank AG (effective 10/29/15)

59. Habib Bank AG Zurich (effective 10/29/15)

60. Banque Heritage SA (effective 10/29/15)

61. Hyposwiss Private Bank Genève S.A. (effective 10/29/15)

62. Banque Bonhôte & Cie SA (effective 11/3/15)

63. Banque Internationale a Luxembourg (Suisse) SA (effective 11/12/15)

64. Zuger Kantonalbank (effective 11/12/15)

65. Standard Chartered Bank (Switzerland) SA, en liquidation (effective 11/13/15)

66. Maerki Baumann & Co. AG (effective 11/17/15)

67. BNP Paribas (Suisse) SA (effective 11/19/15)

68. KBL (Switzerland) Ltd. (effective 11/19/15)

69. Bank CIC (Switzerland) Ltd. (effective 11/19/15)

70. Privatbank IHAG Zürich AG (effective 11/24/15)

71. Deutsche Bank (Suisse) SA (effective 11/24/15)

72. EFG Bank AG (effective 12/3/15)

73. EFG Bank European Financial Group SA, Geneva (effective 12/3/15)

74. Aargauische Kantonalbank (effective 12/8/15)

75. Cornèr Banca SA (effective 12/10/15)

76. Bank Coop AG (effective 12/10/15)

77. Crédit Agricole (Suisse) SA (effective 12/15/15)

78. Dreyfus Sons & Co Ltd, Banquiers (effective 12/15/15)

79. Baumann & Cie, Banquiers (effective 12/15/15)

80. Bordier & Cie Switzerland (effective 12/17/15)
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81. PBZ Verwaltungs AG (effective 12/17/15)

82. PostFinance AG (effective 12/17/15)

83. Edmond de Rothschild (Suisse) SA (effective 12/18/15)

84. Edmond de Rothschild (Lugano) SA (effective 12/18/15)

85. Bank J. Safra Sarasin AG (effective 12/23/15)

86. Coutts & Co Ltd (effective 12/23/15)

87. Gonet & Cie (effective 12/23/15)

88. Banque Cantonal du Valais (effective 12/23/15)

89. Banque Cantonale Vaudoise (effective 12/23/15)

90. Bank Lombard Odier & Co Ltd (effective 12/31/15)

91. DZ Privatbank (Schweiz) AG (effective 12/31/15)

92. Union Bancaire Privée , USP SA (effective 1/6/16)

93. PHZ Privat - und Handelsbank Zürich AG reorganized as Leodan Privatbank AG (effective 
1/25/16)

94. Hyposwiss Privatbank AG reorganized as HSZH Verwaltungs AG (effective 1/27/16)

95. Bank Julius Baer & Co., Ltd (effective 2/4/16)

96. Cayman National Securities Ltd. (effective 3/9/16)

97. Cayman National Trust Co. Ltd. (effective 3/9/16)
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Catalog Number 67044W www.irs.gov Form 14654 (Rev. 2-2016)

Form 14654 
(February 2016)

Department of the Treasury - Internal Revenue Service

Certification by U.S. Person Residing in the United States 
for Streamlined Domestic Offshore Procedures

OMB Number 
1545-2241

Name(s) of taxpayer(s) TIN(s) of taxpayer(s) Telephone number

Mailing address City State ZIP code

Note: If this certification is a joint certification, the statements will be considered made on behalf of both spouses, even though the 
pronoun “I” is used. If spouses submitting a joint certification have different reasons for their failure to report all income, pay all tax, and 
submit all required information returns, including FBARs, they must state their individual reasons separately in the required statement of 
facts.

Certification

I am providing amended income tax returns, including all required information returns, for each of the most recent 3 years for which the 
U.S. tax return due date (or properly applied for extended due date) has passed. I previously filed original tax returns for these years. 
The tax and interest I owe for each year are as follows

Year 
(list years in order)

Amount of Tax I Owe 
(Form 1040X, line 19) Interest Total

 $0.00 

 $0.00 

 $0.00 

Total  $0.00  $0.00  $0.00 

I failed to report income from one or more foreign financial assets during the above period.

I meet all the eligibility requirements for the Streamlined Domestic Offshore procedures.

If I failed to timely file correct and complete FBARs for any of the last 6 years, I have now electronically filed those FBARs.

During each year in either my 3-year covered tax return period or my 6-year covered FBAR period, my foreign financial assets subject 
to the 5% miscellaneous offshore penalty were as follows

Year

Name, City, and Country of  
Financial Institution/Description of Asset Account Number

Year Account Was 
Opened or Asset 

Was Acquired

Year-End Balance/
Asset Value  

(state in US Dollars)

Total  $0.00 

If you held no assets subject to the 5% miscellaneous offshore penalty during this year enter “N/A” next to “Total” in the above table. 
Attach a continuation sheet if necessary. If you attach a continuation sheet, it must be signed with taxpayer name(s) and TIN(s) printed.

Year

Name, City, and Country of  
Financial Institution/Description of Asset Account Number

Year Account Was 
Opened or Asset 

Was Acquired

Year-End Balance/
Asset Value  

(state in US Dollars)

Total  $0.00 

If you held no assets subject to the 5% miscellaneous offshore penalty during this year enter “N/A” next to “Total” in the above table. 
Attach a continuation sheet if necessary. If you attach a continuation sheet, it must be signed with taxpayer name(s) and TIN(s) printed.
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Year

Name, City, and Country of  
Financial Institution/Description of Asset Account Number

Year Account Was 
Opened or Asset 

Was Acquired

Year-End Balance/
Asset Value  

(state in US Dollars)

Total  $0.00 

If you held no assets subject to the 5% miscellaneous offshore penalty during this year enter “N/A” next to “Total” in the above table. 
Attach a continuation sheet if necessary. If you attach a continuation sheet, it must be signed with taxpayer name(s) and TIN(s) printed.

Year

Name, City, and Country of  
Financial Institution/Description of Asset Account Number

Year Account Was 
Opened or Asset 

Was Acquired

Year-End Balance/
Asset Value  

(state in US Dollars)

Total  $0.00 

If you held no assets subject to the 5% miscellaneous offshore penalty during this year enter “N/A” next to “Total” in the above table. 
Attach a continuation sheet if necessary. If you attach a continuation sheet, it must be signed with taxpayer name(s) and TIN(s) printed.

Year

Name, City, and Country of  
Financial Institution/Description of Asset Account Number

Year Account Was 
Opened or Asset 

Was Acquired

Year-End Balance/
Asset Value  

(state in US Dollars)

Total  $0.00 

If you held no assets subject to the 5% miscellaneous offshore penalty during this year enter “N/A” next to “Total” in the above table. 
Attach a continuation sheet if necessary. If you attach a continuation sheet, it must be signed with taxpayer name(s) and TIN(s) printed.

Year

Name, City, and Country of  
Financial Institution/Description of Asset Account Number

Year Account Was 
Opened or Asset 

Was Acquired

Year-End Balance/
Asset Value  

(state in US Dollars)

Total  $0.00 

If you held no assets subject to the 5% miscellaneous offshore penalty during this year enter “N/A” next to “Total” in the above table. 
Attach a continuation sheet if necessary. If you attach a continuation sheet, it must be signed with taxpayer name(s) and TIN(s) printed.

Year

Name, City, and Country of  
Financial Institution/Description of Asset Account Number

Year Account Was 
Opened or Asset 

Was Acquired

Year-End Balance/
Asset Value  

(state in US Dollars)

Total  $0.00 

If you held no assets subject to the 5% miscellaneous offshore penalty during this year enter “N/A” next to “Total” in the above table. 
Attach a continuation sheet if necessary. If you attach a continuation sheet, it must be signed with taxpayer name(s) and TIN(s) printed.
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Year

Note:  Use this seventh year only if your 3-year covered tax return period does not completely overlap with your 6-year covered FBAR 
period (for example, if your 3-year covered tax return period is 2011 through 2013 because the due date for your 2013 tax return is 
passed, but your covered FBAR period is 2007 through 2012 because the due date for the 2013 FBAR has not passed).

Name, City, and Country of  
Financial Institution/Description of Asset Account Number

Year Account Was 
Opened or Asset 

Was Acquired

Year-End Balance/
Asset Value  

(state in US Dollars)

Total  $0.00 

If you held no assets subject to the 5% miscellaneous offshore penalty during this year enter “N/A” next to “Total” in the above table. 
Attach a continuation sheet if necessary. If you attach a continuation sheet, it must be signed with taxpayer name(s) and TIN(s) printed.

The assets listed in this certification are my only foreign financial assets subject to the 5% miscellaneous offshore penalty. 

My penalty computation is as follows

Highest Account Balance/Asset Value (enter the highest total balance/
asset value among the years listed above)

Miscellaneous Offshore Penalty (Highest Account Balance/Asset Value 
from above multiplied by 5%)

My payment information is as follows

Total Tax and Interest Due

Miscellaneous Offshore Penalty

Total Payment

Note: Your payment should equal the total tax and interest due for all three years, plus the miscellaneous offshore penalty. You may 
receive a balance due notice or a refund if the tax, interest, or penalty is not calculated correctly.

In consideration of the Internal Revenue Service’s agreement not to assert other penalties with respect to my failure to report foreign 
financial assets as required on FBARs or Forms 8938 or my failure to report income from foreign financial assets, I consent to the 
immediate assessment and collection of a Title 26 miscellaneous offshore penalty for the most recent of the three tax years for which I 
am providing amended income tax returns. I waive all defenses against and restrictions on the assessment and collection of the 
miscellaneous offshore penalty, including any defense based on the expiration of the period of limitations on assessment or collection.  
I waive the right to seek a refund or abatement of the miscellaneous offshore penalty.

I agree to retain all records (including, but not limited to, account statements) related to my assets subject to the 5% miscellaneous 
offshore penalty until six years from the date of this certification. I also agree to retain all records related to my income and assets 
during the period covered by my amended income tax returns until three years from the date of this certification. Upon request, I agree 
to provide all such records to the Internal Revenue Service.

My failure to report all income, pay all tax, and submit all required information returns, including FBARs, was due to non-willful conduct.  
I understand that non-willful conduct is conduct that is due to negligence, inadvertence, or mistake or conduct that is the result of a 
good faith misunderstanding of the requirements of the law.

I recognize that if the Internal Revenue Service receives or discovers evidence of willfulness, fraud, or criminal conduct, it may open an 
examination or investigation that could lead to civil fraud penalties, FBAR penalties, information return penalties, or even referral to 
Criminal Investigation.

Note: You must provide specific facts on this form or on a signed attachment explaining your failure to report all income, pay all tax, 
and submit all required information returns, including FBARs. Any submission that does not contain a narrative statement of facts will 
be considered incomplete and will not qualify for the streamlined penalty relief.
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Provide specific reasons for your failure to report all income, pay all tax, and submit all required information returns, 
including FBARs. Include the whole story including favorable and unfavorable facts. Specific reasons, whether favorable or 
unfavorable to you, should include your personal background, financial background, and anything else you believe is 
relevant to your failure to report all income, pay all tax, and submit all required information returns, including FBARs. 
Additionally, explain the source of funds in all of your foreign financial accounts/assets. For example, explain whether you 
inherited the account/asset, whether you opened it while residing in a foreign country, or whether you had a business reason 
to open or use it. And explain your contacts with the account/asset including withdrawals, deposits, and investment/
management decisions. Provide a complete story about your foreign financial account/asset. If you relied on a professional 
advisor, provide the name, address, and telephone number of the advisor and a summary of the advice. If married taxpayers 
submitting a joint certification have different reasons, provide the individual reasons for each spouse separately in the 
statement of facts. The field below will automatically expand to accommodate your statement of facts.

Under penalties of perjury, I declare that I have examined this certification and all accompanying schedules and statements, and to the 
best of my knowledge and belief, they are true, correct, and complete.

Signature of Taxpayer Name of Taxpayer Date

Signature of Taxpayer (if joint certification) Name of Taxpayer (if joint certification) Date
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For Estates Only
Signature of Fiduciary Date

Title of Fiduciary (e.g., executor or administrator) Name of Fiduciary

For Paid Preparer Use Only (the signature of taxpayer(s) or fiduciary is required even if this form is signed by a paid preparer)

Signature of Preparer Name of Preparer Date

Firm’s name Firm’s EIN

Firm’s address City State ZIP code

Telephone number PTIN Check if  
Self-Employed

Do you want to allow another person to discuss this form with the IRS NoYes (complete information below)

Designee’s name Telephone number

Privacy Act and Paperwork Reduction Notice

We ask for the information on this certification by U.S. person residing in the United States for streamlined domestic offshore procedures to carry out the 
Internal Revenue laws of the United States. Our authority to ask for information is sections 6001, 6109, 7801, 7803 and the regulations thereunder. This 
information will be used to determine and collect the correct amount of tax under the terms of the streamlined filing compliance program. You are not 
required to apply for participation in the streamlined filing compliance program. If you choose to apply, however, you are required to provide all the 
information requested on the streamlined certification.  You are not required to provide the information requested on a document that is subject to the 
Paperwork Reduction Act unless the document displays a valid OMB control number. Books or records relating to a document or its instructions must be 
retained as long as their contents may become material in the administration of any Internal Revenue law. Generally, tax returns and return information 
are confidential, as required by section 6103. Section 6103, however, allows or requires the Internal Revenue Service to disclose or give this information 
to others as described in the Internal Revenue Code. For example, we may disclose this information to the Department of Justice to enforce the tax 
laws, both civil and criminal, and to cities, states, the District of Columbia, and U.S. commonwealths or possessions to carry out their tax laws. We may 
also disclose this information to other countries under a tax treaty, to federal and state agencies to enforce federal nontax criminal laws, or to federal law 
enforcement and intelligence agencies to combat terrorism. Failure to provide this information may delay or prevent processing your application. 
Providing false information may subject you to penalties. The time needed to complete and submit the streamlined certification will vary depending on 
individual circumstances. The estimated average time is: 8 hours
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Form 14653 
(February 2016)

Department of the Treasury - Internal Revenue Service

Certification by U.S. Person Residing Outside of the United 
States for Streamlined Foreign Offshore Procedures

OMB Number 
1545-2241

Name(s) of taxpayer(s) TIN(s) of taxpayer(s) Telephone number

Mailing address City State ZIP code

Note: If this certification is a joint certification, the statements will be considered  made on behalf of both spouses, even though the 
pronoun "I" is used. If spouses submitting a joint certification have different  reasons for their failure to report all income, pay all tax, and 
submit all required information  returns, including FBARs, they must state their individual reasons separately  in the required statement 
of facts.

Certification

I am providing delinquent  or amended income tax returns, including all required information returns, for each of the most recent 3 years 
for which the U.S. tax return due date (or properly applied for extended due date) has passed. The tax and interest I owe for each year 
are as follows

Year 
(list years in order)

Amount of Tax I Owe 
(Form 1040, line 76, or Form 

1040X, line 19)
Interest Total

 $0.00 

 $0.00 

 $0.00 

Total  $0.00  $0.00  $0.00 

Note: Your payment should equal the total tax and interest due for all three years. You may receive a balance due notice or a refund if 
the tax or interest is not calculated correctly.  

I failed to report income from one or more foreign financial assets during the above period.  

I meet all the other eligibility requirements for the Streamlined Foreign Offshore procedures.  

If I failed to timely file correct and complete FBARs for any of the last six years, I have now electronically filed those FBARs.   

I agree to retain all records related to my income and assets during the period covered by my delinquent or amended returns until three 
years from the date of this certification. If I was required to file delinquent FBARs in accordance with these procedures, I also agree to 
retain all records (including, but not limited to, account statements) related to my foreign financial accounts until six years from the date 
of this certification. Upon request, I agree to provide all such records to the Internal Revenue Service.  

My failure to report all income, pay all tax, and submit all required information returns, including FBARs, was due to non-willful conduct. 
I understand that non-willful conduct is conduct that is due to negligence, inadvertence, or mistake or conduct that is the result of a 
good faith misunderstanding of the requirements of the law.  

I recognize that if the Internal Revenue Service receives or discovers evidence of willfulness, fraud, or criminal conduct, it may open an 
examination or investigation that could lead to civil fraud penalties, FBAR penalties, information return penalties, or even referral to 
Criminal Investigation.   

I meet the non-residency requirements for the Streamlined Foreign Offshore procedures as disclosed below.   

Note: Both spouses filing a joint certification must meet the non-residency requirements.

Complete one of the following (two) sections regarding your residency status

If you are a U.S. citizen or lawful permanent resident (i.e., “green card holder”), complete this section: 
For the covered tax period, indicate whether you were physically outside the United States for each year. You must have been 
physically outside the U.S. for at least 330 full days in any one or more of the most recent three years for which the U.S. tax return 
due date (or properly applied for extended due date) has passed, and you must not have had a U.S. abode. For more information on 
the meaning of “abode” see IRS Publication 54.

I was physically outside the United States for at least 330 full days (answer Yes or No for each year)

Year Yes No
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Both spouses filing a joint certification must meet the non-residency requirement. If the number of days physically outside of the U.S. 
differs for each spouse, disclose that on the chart above or in an attachment to this certification. 

If you are not a U.S. citizen or lawful permanent resident, complete this section: 
If you are not a U.S. citizen or a lawful permanent resident, please attach to this certification your computation showing that you did 
not meet the substantial presence test under I.R.C. sec. 7701(b)(3). Your computation must disclose the number of days you were 
present in the U.S. for the three years included in your Streamlined Foreign Offshore Procedures submission and the previous two 
years. If you do not attach a complete computation showing that you did not meet the substantial presence test, your submission will 
be considered incomplete and your submission will not qualify for the Streamlined Foreign Offshore Procedures.  

Both spouses filing a joint certification must meet the non-residency requirement. If the number of days inside the U.S. differs for 
each spouse, disclose that on the chart above or in an attachment to this certification. 

Note: You must provide specific facts on this form or on a signed attachment explaining your failure to report all income, pay all tax, 
and submit all required information returns, including FBARs. Any submission that does not contain a narrative statement of facts will 
be considered incomplete and will not qualify for the streamlined penalty relief.

Provide specific reasons for your failure to report all income, pay all tax, and submit all required information returns, 
including FBARs. Include the whole story including favorable and unfavorable facts. Specific reasons, whether favorable or 
unfavorable to you, should include your personal background, financial background, and anything else you believe is 
relevant to your failure to report all income, pay all tax, and submit all required information returns, including FBARs. 
Additionally, explain the source of funds in all of your foreign financial accounts/assets. For example, explain whether you 
inherited the account/asset, whether you opened it while residing in a foreign country, or whether you had a business reason 
to open or use it. And explain your contacts with the account/asset including withdrawals, deposits, and investment/
management decisions. Provide a complete story about your foreign financial account/asset. If you relied on a professional 
advisor, provide the name, address, and telephone number of the advisor and a summary of the advice. If married taxpayers 
submitting a joint certification have different reasons, provide the individual reasons for each spouse separately in the 
statement of facts. The field below will automatically expand to accommodate your statement of facts.

Under penalties of perjury, I declare that I have examined this certification and all accompanying schedules and statements, and to the 
best of my knowledge and belief, they are true, correct, and complete.

Signature of Taxpayer Name of Taxpayer Date

Signature of Taxpayer (if joint certification) Name of Taxpayer (if joint certification) Date
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Page 3 of 3

Form 14653 (Rev. 2-2016)www.irs.govCatalog Number 67042A

For Estates Only
Signature of Fiduciary Date

Title of Fiduciary (e.g., executor or administrator) Name of Fiduciary

For Paid Preparer Use Only (the signature of taxpayer(s) or fiduciary is required even if this form is signed by a paid preparer)

Signature of Preparer Name of Preparer Date

Firm’s name Firm’s EIN

Firm’s address City State ZIP code

Telephone number PTIN Check if  
Self-Employed

Do you want to allow another person to discuss this form with the IRS NoYes (complete information below)

Designee’s name Telephone number

Privacy Act and Paperwork Reduction Notice

We ask for the information on this certification by U.S. person residing in the United States for streamlined domestic offshore procedures to carry out the 
Internal Revenue laws of the United States. Our authority to ask for information is sections 6001, 6109, 7801, 7803 and the regulations thereunder. This 
information will be used to determine and collect the correct amount of tax under the terms of the streamlined filing compliance program. You are not 
required to apply for participation in the streamlined filing compliance program. If you choose to apply, however, you are required to provide all the 
information requested on the streamlined certification.  You are not required to provide the information requested on a document that is subject to the 
Paperwork Reduction Act unless the document displays a valid OMB control number. Books or records relating to a document or its instructions must be 
retained as long as their contents may become material in the administration of any Internal Revenue law. Generally, tax returns and return information 
are confidential, as required by section 6103. Section 6103, however, allows or requires the Internal Revenue Service to disclose or give this information 
to others as described in the Internal Revenue Code. For example, we may disclose this information to the Department of Justice to enforce the tax 
laws, both civil and criminal, and to cities, states, the District of Columbia, and U.S. commonwealths or possessions to carry out their tax laws. We may 
also disclose this information to other countries under a tax treaty, to federal and state agencies to enforce federal nontax criminal laws, or to federal law 
enforcement and intelligence agencies to combat terrorism. Failure to provide this information may delay or prevent processing your application. 
Providing false information may subject you to penalties. The time needed to complete and submit the streamlined certification will vary depending on 
individual circumstances. The estimated average time is: 8 hours
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Page Last Reviewed or Updated: 08-Apr-2016

Delinquent FBAR Submission Procedures
Taxpayers who do not need to use either the OVDP or the Streamlined Filing Compliance 
Procedures to file delinquent or amended tax returns to report and pay additional tax, but who:

• have not filed a required Report of Foreign Bank and Financial Accounts (FBAR) (FinCEN Form 
114, previously Form TD F 90-22.1),

• are not under a civil examination or a criminal investigation by the IRS, and
• have not already been contacted by the IRS about the delinquent FBARs

should file the delinquent FBARs according to the FBAR instructions. 

Follow these steps to resolve delinquent FBARS
• Review the instructions
• Include a statement explaining why you are filing the FBARs late
• File all FBARs electronically at FinCEN
• On the cover page of the electronic form, select a reason for filing late
• If you are unable to file electronically, contact FinCEN's Regulatory Help line at 

1-800-949-2732 or 1-703-905-3975 (if calling from outside the United States) to determine 
possible alternatives to electronic filing.

The IRS will not impose a penalty for the failure to file the delinquent FBARs if you properly reported 
on your U.S. tax returns, and paid all tax on, the income from the foreign financial accounts reported 
on the delinquent FBARs, and you have not previously been contacted regarding an income tax 
examination or a request for delinquent returns for the years for which the delinquent FBARs are 
submitted.

FBARs will not be automatically subject to audit but may be selected for audit through the existing 
audit selection processes that are in place for any tax or information returns.

Page 1 of 1Delinquent FBAR Submission Procedures

4/20/2016https://www.irs.gov/Individuals/International-Taxpayers/Delinquent-FBAR-Submission-Pr...
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Page Last Reviewed or Updated: 25-Sep-2015

Delinquent International Information Return 
Submission Procedures
Taxpayers who do not need to use the OVDP or the Streamlined Filing Compliance Procedures to 
file delinquent or amended tax returns to report and pay additional tax, but who:

• have not filed one or more required international information returns,
• have reasonable cause for not timely filing the information returns,
• are not under a civil examination or a criminal investigation by the IRS, and
• have not already been contacted by the IRS about the delinquent information returns

should file the delinquent information returns with a statement of all facts establishing reasonable 
cause for the failure to file.  

Describe your situation in the reasonable cause statement
As part of the reasonable cause statement, taxpayers must also certify that any entity for which the 
information returns are being filed was not engaged in tax evasion.  If a reasonable cause statement 
is not attached to each delinquent information return filed, penalties may be assessed in accordance 
with existing procedures.

• All delinquent international information returns other than Forms 3520 and 3520-A should be 
attached to an amended return and filed according to the applicable instructions for the amended 
return.  

• All delinquent Forms 3520 and 3520-A should be filed according to the applicable instructions for 
those forms.  

• A reasonable cause statement must be attached to each delinquent information return filed for 
which reasonable cause is being requested.

Information returns filed with amended returns will not be automatically subject to audit but may be 
selected for audit through the existing audit selection processes that are in place for any tax or 
information returns.

Delinquent International Information Return Submission Procedures Frequently Asked Questions 
and Answers

Page 1 of 1Delinquent International Information Return Submission Procedures

4/20/2016https://www.irs.gov/Individuals/International-Taxpayers/Delinquent-International-Informa...
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SCHEDULE B 
(Form 1040A or 1040) 

Department of the Treasury  
Internal Revenue Service (99) 

Interest and Ordinary Dividends
 Attach to Form 1040A or 1040. 

  Information about Schedule B and its instructions is at www.irs.gov/scheduleb. 

OMB No. 1545-0074

2015
Attachment   
Sequence No. 08 

Name(s) shown on return Your social security number

Part I  

Interest 

(See instructions 
on back and the  
instructions for  
Form 1040A, or 
Form 1040,  
line 8a.)   
  

Note:  If you  
received a Form  
1099-INT, Form  
1099-OID, or  
substitute  
statement from 
a brokerage firm,  
list the firm’s  
name as the 
payer and enter  
the total interest  
shown on that  
form. 

1 

 

 

List name of payer. If any interest is from a seller-financed mortgage and the 
buyer used the property as a personal residence, see instructions on back and list 
this interest first. Also, show that buyer’s social security number and address  

1 

Amount

2 Add the amounts on line 1 . . . . . . . . . . . . . . . . . .  2 

3 

 

Excludable interest on series EE and I U.S. savings bonds issued after 1989. 
Attach Form 8815 . . . . . . . . . . . . . . . . . . . . .  3 

4 

 

Subtract line 3 from line 2. Enter the result here and on Form 1040A, or Form 
1040, line 8a . . . . . . . . . . . . . . . . . . . . . . 4 

Note:  If line 4 is over $1,500, you must complete Part III. Amount 

Part II 

Ordinary  

Dividends  

(See instructions 
on back and the 
instructions for 
Form 1040A, or 
Form 1040,  
line 9a.) 

Note:  If you 
received a Form 
1099-DIV or 
substitute 
statement from 
a brokerage firm, 
list the firm’s 
name as the 
payer and enter 
the ordinary 
dividends shown 
on that form. 

5 List name of payer  

5 

6 

 

Add the amounts on line 5. Enter the total here and on Form 1040A, or Form 
1040, line 9a . . . . . . . . . . . . . . . . . . . . . . 6 

Note:  If line 6 is over $1,500, you must complete Part III. 

Part III  

Foreign  

Accounts  

and Trusts  
(See 
instructions on 
back.) 

You must complete this part if you (a) had over $1,500 of taxable interest or ordinary dividends; (b) had a 
foreign account; or (c) received a distribution from, or were a grantor of, or a transferor to, a foreign trust. Yes No

7a At any time during 2015, did you have a financial interest in or signature authority over a financial 
account (such as a bank account, securities account, or brokerage account) located in a foreign 
country? See instructions . . . . . . . . . . . . . . . . . . . . . . . .

If “Yes,” are you required to file FinCEN Form 114, Report of Foreign Bank and Financial 
Accounts (FBAR), to report that financial interest or signature authority? See FinCEN Form 114 
and its instructions for filing requirements and exceptions to those requirements . . . . . .

b If you are required to file FinCEN Form 114, enter the name of the foreign country where the 
financial account is located  

8 During 2015, did you receive a distribution from, or were you the grantor of, or transferor to, a 
foreign trust? If “Yes,” you may have to file Form 3520. See instructions on back . . . . . .

For Paperwork Reduction Act Notice, see your tax return instructions. Cat. No. 17146N Schedule B (Form 1040A or 1040) 2015 
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ICLE – State Bar of Michigan 

Taxation Section

29th Annual Tax Conference 
St. John's Conference Center, Plymouth, Michigan

Thursday, May 19, 2016

Michigan Tax Update: Tax Policy Developments, OIC, and Personal 
Property Tax Guidance

Wayne D. Roberts

Varnum LLP

333 Bridge Street, NW

Grand Rapids, MI  49504

(616) 336-6892

wdroberts@varnumlaw.com

Nichole Shultz

Treasury, Office of Collections

Michigan Department of Treasury

430 W. Allegan Street

Lansing, MI  48922

Heather S. Frick

Executive Director

State Tax Commission

P.O. Box 30471

Lansing, MI 48909

Lance R. Wilkinson

Administrator, Tax Policy Division

Michigan Department of Treasury

430 W. Allegan Street

Lansing, MI  48922
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Michigan Tax Update

Case Law Developments

• Sales Use Tax

• Industrial Processing

• Detroit Edison

• Total Foundations

• Software

• Auto-Owners

• Michigan Business Tax

• Unitary Business Groups

• LaBelle Management

2

Tax Conference

7-3



Michigan Tax Update (cont'd)

Other Tax Matters

• Multistate Tax  Compact – 3-factor Apportionment

• Credit Cases (Ashley Capital, Hudsonville Creamery)

• Real Property versus Personal Property

• Sales & Use Tax:  Granger, West Shore

• Property Tax:  intangibles

• Real Estate Transfer Tax:  entity transfers

3
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Michigan Tax Update (cont'd)

Michigan Department of Treasury Update

• Initiatives

• Guidance

• Offer-in-Compromise Update

4
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Michigan Tax Update (cont'd)

Offer-in-Compromise

• Developments

• Forms

• Statistics/Results

• Future Issues

5
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Michigan Tax Update (cont'd)

Personal Property Tax "Repeal"

Personal Property Tax Changes

• Update: status in 2016

• Small Business Taxpayer Exemption

• Eligible Manufacturing Personal Property Exemptions

6
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Michigan Tax Update (cont'd)

Personal Property Tax Exemption

• Eligible Manufacturing Personal Property ("EMPP")

• Status, filings, and key issues

• Recent developments

7
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Michigan Tax Update (cont'd)

Personal Property Tax Exemption (cont'd)

• Essential Services Assessment ("ESA")

• ESA overview

• Affidavit and statement

• Process overview and key dates

• Recent developments

8
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Questions

Wayne D. Roberts

Varnum LLP

333 Bridge Street, NW

Grand Rapids, MI  49504

(616) 336-6892

wdroberts@varnumlaw.com

Nichole Shultz

Treasury, Office of Collections

Michigan Department of Treasury

430 W. Allegan Street

Lansing, MI  48922

Heather S. Frick

Executive Director

State Tax Commission

P.O. Box 30471

Lansing, MI 48909

Lance R. Wilkinson

Administrator, Tax Policy Division

Michigan Department of Treasury

430 W. Allegan Street

Lansing, MI  48922

10300791_2.pptx

9
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A View from the Tax Court 

Hon. Ronald L. Buch 

United States Tax Court 

Washington, DC 
 

No seminar materials were available for this section when this handbook 

went to print. If materials become available later, you can download them 

from the My Seminars page in My Toolbar within three weeks of the 

seminar. 

 

To download seminar materials: 

 

1. Log in with your ICLE username and password at www.icle.org. If you 

don’t know this information, use the online help to have it e-mailed to 

you or call ICLE at 877-229-4350. 

2. You will automatically be directed to the My Resources page. 

3. Locate this seminar in the My Seminars section of My Toolbar. 

 

Note: PowerPoints, late additions, and recorded MP3 sessions will be 

available within three weeks of the seminar. 
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Life After Determination 

Letters

ICLE 29th Annual Tax Conference

The Inn at St. John’s, Plymouth, Michigan 

Robert A. Miller - Calfee, Halter & Griswold LLP, Cleveland, Ohio 

Brian Gallagher - Fraser Trebilcock Davis & Dunlap, P.C.

May  19, 2016
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IRS Determination Letter Changes

> Background

> Overview of Announcement 2015-19 and related transition 
guidance

> Impact, Implications and Open Issues
– Prior Amendments for which Determination Letters (DLs) not 

Available

– Timing of Required Amendments

– IRS Audits

– EPCRS

– Preapproved Plans

– Rollovers

– Potential Exposure for Employers, Participants, Fiduciaries and 
Practitioners

– M&A Transactions

© Calfee, Halter & Griswold LLP 2016 2
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IRS Determination Letter Program 

Changes - Background

> For decades, the IRS has allowed employers to 
submit retirement plans for review and receive 
favorable determination letters (FDLs) regarding 
compliance with documentary qualification 
requirements

– FDLs provide assurance to employers as to deductions, 
trustees as to tax-exemption, and participants as to tax 
deferral and rollovers

– This assurance has been particularly helpful given the 
complexity of the qualification requirements and that 
qualified plans are voluntary

© Calfee, Halter & Griswold LLP 2016 3
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IRS Determination Letter Program 

Changes - Statutory Backdrop

> IRC §7476 - Declaratory judgments relating to 
qualification of retirement plans
– If IRS fails to make a determination with respect to 

initial qualification, or continuing qualification  relating 
to an amendment or termination, then the employer, 
administrator or an employee may seek declaratory 
judgment from Tax Court as to such qualification

> ERISA §3001 - Procedures in connection with 
issuance of determination letters (notice and right 
to comment for participants and DOL; DL is prima 
facie evidence of initial compliance with certain 
aspects of ERISA)

© Calfee, Halter & Griswold LLP 2016 4
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IRS Determination Letter Program 

Changes - Announcement 2015-19

Announcement 2015-19, 2015-32 I.R.B. 157. 

> After 2016, staggered 5-year determination letter 

remedial amendment cycles eliminated for 

individually designed plans (“IDPs”)

> Effective July 21, 2015, off-cycle submissions for 

IDPs eliminated, except for new and terminating 

plans

> Remedial amendment period expected to be 

extended for IDPs to at least December 31, 2017

© Calfee, Halter & Griswold LLP 2016 5
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IRS Determination Letter Program 

Changes - Announcement 2015-19

> After 2016 DLs may only be available to IDPs

in limited situations:

– Initial qualification (typically on adoption, but can 

include any plan that has not yet received a DL)

– Termination

– IRS might allow submissions in other select cases 

(major design or law changes? plan mergers? types 

of plans for which pre-approved plans are not 

available?)

© Calfee, Halter & Griswold LLP 2016 6
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Announcement 2015-19 - Rationale for 

Change

> Stated rationale:  Change needed for IRS “to more 
efficiently direct its limited resources”

> IRS also concerned its agents cannot handle the 
complexity of the qualified plan rules
– Institutional risk that agents may issue favorable 

determination letters for plans which do not deserve 
them

– Agents only have limited time to review plans (average 
of 3 hours)

> View that fewer plan designs, with less variation 
from employer to employer, should suffice and 
may be better for society

© Calfee, Halter & Griswold LLP 2016 7
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Transition Guidance to Date

> Under the Announcement, Cycle A plans may 

still file FDL applications through January 31, 

2017.

– Cycle A plans have the opportunity for a 3rd FDL 

under the cycle regime, while Cycle B-E plans have 

only had the opportunity for two FDLs

© Calfee, Halter & Griswold LLP 2016 8
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Transition Guidance to Date - Rev Proc 

2015-36

Rev Proc 2015-36

> Cash Balance Plans and ESOPs can be pre-

approved plans

© Calfee, Halter & Griswold LLP 2016 9
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Transition Guidance to Date - Notice 

2016-03

Notice 2016-03

> Expiration dates on FDLs issued before January 

1, 2016 will no longer apply.

> Extent of reliance on existing FDLs is not 

certain

– “Future guidance will clarify the extent to which an 

employer may rely on a determination letter after a 

subsequent change in law or plan amendment.”

© Calfee, Halter & Griswold LLP 2016 10
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Transition Guidance to Date - Notice 

2016-03

Notice 2016-03

> For new adopters (not before 2016), the deadline 
for adopting pre-approved DC plans was extended 
until April 30, 2017
– Goal - allow sponsors of individually designed plans 

additional time to transition to a pre-approved plan

> For new adopters, the deadline for filing FDL 
application for a pre-approved DC plan, where 
permitted (such as where limited modifications are 
made to a volume submitter plan), was also 
extended until April 30, 2017

© Calfee, Halter & Griswold LLP 2016 11
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Transition Guidance to Date - Notice 

2016-03

Notice 2016-03

> For prior adopters (pre-2016), the deadline for 
adopting the most recent version of the pre-
approved DC plan (and filing any permitted FDL 
request) remained April 30, 2016

> Controlled groups with more than one plan may 
still use Cycle A, provided a Cycle A election had 
previously been made for them

– So, controlled groups which came into being after the 
prior Cycle A are not able to make the election

© Calfee, Halter & Griswold LLP 2016 12
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Impact -- Issues on which Plans will not 

be able to get FDL

> Cycle B-E plans may not have had an opportunity 

to receive an FDL regarding:

– IRC § 436 benefit restrictions for underfunded plans 

(Cycle B)

– Same Sex Marriage (changes required Notice 2014-19 due to United 

States v. Windsor, 133 S. Ct. 2675 (2013) or permitted under Notice 2015-86  

due to  Obergefell v.  Hodges, 135 S. Ct. 2584 (2015))

– Rollover rule revisions (esp. certain Roth changes)

– Changes ESOP and SBP diversification rules (meaning of 

readily tradable on an established securities market)

– Discretionary changes made after last FDL submission

© Calfee, Halter & Griswold LLP 2016 13
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Impact -- Issues on which Plans will not 

be able to get FDL

> All IDPs (including Cycle A plans) not able to 

get FDL on:

– Guidance issued or statutes enacted after October 1, 

2016

– Qualification requirements first effective in 2017

• Example:  Final hybrid plan regulation changes issued in 

2014 and 2015, including on market rate of return and 

related matters (since not effective until 2017)

– Future discretionary plan amendments

© Calfee, Halter & Griswold LLP 2016 14
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Impact on Timing of Amendments

> Deadlines for making plan amendments will 

change.  Under the current 5 year cycle rules:

– Discretionary amendments made by end of plan 

year

– Good faith interim amendments to address legally 

mandated changes are required by tax return due 

date with extensions

– Opportunity to make final adjustments to 

amendments as part of DL submission every 5 years

© Calfee, Halter & Griswold LLP 2016 15
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Impact on Timing of Amendments

> New approach is uncertain

– Under regular §401(b) provisions, required 
amendments due by tax return due date with 
extensions for year effective (§1.401(b)-1) 

– So, going forward may not have a chance to adjust 
required amendments after that date

– Announcement 2015-19 indicated the IRS intends 
to provide temporary relief by extending remedial 
amendment period to for IDPs until at least 
December 31, 2017

© Calfee, Halter & Griswold LLP 2016 16
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Possible Changes to EPCRS

> EPCRS utilizes DLs in several ways

– Current DL required for self correction

– In some cases DL filings are part of VCP submissions

– Existence of DL may reduce penalties in audit CAP 

> Presumably, these aspects will need to be changed

> Will non/late-amender filings under EPCRS 

become more common?

– Could they be a backdoor way of receiving DL type 

protection on language issues?

© Calfee, Halter & Griswold LLP 2016 17
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Impact on IRS Audits

> IRS auditors will need to review plan documents for 
compliance, rather than relying on favorable 
determination letters

– Will they be prepared to do this for large complex plans?

> If they find an error, how will it be handled?

– Require amendment of plan and operational corrections 
retroactive to date of error (based on traditional IRS view 
that once a qualification defect has occurred, the plan 
remains disqualified for all future periods until fully 
corrected)?

– Penalties?

– How reasonable will auditors be?  Foot faults?

© Calfee, Halter & Griswold LLP 2016 18
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Impact on IRS Audits (Continued)

> Will IRS modify audit procedures to more 

easily address document corrections? 

– IRS might view existing requirement that auditors 

act reasonably as providing sufficient comfort

– On other hand, hints that on audit IRS might be 

open to not requiring retroactive correction going 

back for prolonged periods

© Calfee, Halter & Griswold LLP 2016 19
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More IRS Assistance Regarding Required 

Plan Language?

> Improvements to Cumulative List of Required 
Amendments?
– More detailed as to specific plan language changes?

> Model Language
– More flexible? More timely?

> Incorporation by reference of legal rules
– Currently allowed very sparingly (e.g., 415, where 

Congress required IRS to permit it)

– Perhaps allow more frequently?

> Not require a plan to contain provisions not 
applicable to it? 

© Calfee, Halter & Griswold LLP 2016 20
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Changes to Pre-Approved Plan Program

> Further shift to pre-approved plans

> IRS may expand the flexibility of pre-approved 

plans

– Cash balance (Y), ESOPs (Y), pension equity (?), 

multiemployer (?) 

– Can they be expanded to adequately encompass 

complex qualified plans with history (prior mergers, 

grandfathered benefits, multiple benefit structures)?

© Calfee, Halter & Griswold LLP 2016 21
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Impact on Rollovers

> Plans and IRAs not able to rely on DL for rollovers

> Current IRS guidance is more lenient on this issue 

than in the past (a statement from plan 

administrator or on 5500 that distributing plan is 

intended to be qualified generally suffices - Rev. 

Rul. 2014 –9, §1.401(a)(31)-1, Q&A-14)

> Nevertheless, may plan administrators be less 

willing to provide such statements for IDPs?  Or to 

accept rollovers from IDPs?

© Calfee, Halter & Griswold LLP 2016 22
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General Impact on Employers and 

Participants

> Risk of plan qualification shifted to companies, 

participants and trustees

– Possibility of limited protection from plan financial 

audit process, plan compliance audits, fiduciary 

insurance, attorney opinion letters?

> Plans and IRAs not able to rely on DL for 

rollovers

> Trustees not able to rely on DL as to tax exempt 

status of plan and trust

© Calfee, Halter & Griswold LLP 2016 23
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General Impact on Counsel and 

Accountants

> Impact on counsel drafting plans

– Malpractice risks

– Requests for attorney opinion letters as to 

qualification

– Malpractice insurance issues (premium increases, 

exclusions from coverage)

> Accountants not able to rely on DLs for plan 

and company financial statements

© Calfee, Halter & Griswold LLP 2016 24
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Impact on M&A

> Buyers not able to rely on DLs for qualification 

of IDPs of sellers

> Buyers more likely to refuse to accept IDPs or 

transfers from such plans

> More likely that IDPs will be terminated as part 

of transactions

© Calfee, Halter & Griswold LLP 2016 25
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Comments/Wish List - Short of Retaining 

Current DL Program

> More incorporation by reference

> More/better model language

> Easier correction of language issues on 

audit/VCP, without lengthy retroactivity and 

large penalties

> Making pre-approved plans flexible enough to 

encompass complex plans (e.g., multiple 

benefit structures) 

© Calfee, Halter & Griswold LLP 2016 26
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Comments/Wish List - Short of Retaining 

Current DL Program

> Permitting DL requests for plans which cannot 

reasonably fit into pre-approved plans

> Permitting DL requests on the impact of plan 

amendments, mergers, major design changes, 

major law changes

> Third-party certification program regarding 

qualification 

© Calfee, Halter & Griswold LLP 2016 27
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Dissecting GRATs and SCINs

J. Thomas MacFarlane
Clark Hill PLC

Birmingham

I. Introduction to GRATs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10-1
II. Statutory Support for GRATs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10-1

III. Economic Benefit of GRATs  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10-3
IV. Administration of a GRAT  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10-8
V. Creative Planning/Notable Examples of GRAT Planning. . . . . . . . . . . . . . . . . . 10-9

VI. Introduction to SCINs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10-10
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I. Introduction to GRATs
A Grantor Retained Annuity Trust (a “GRAT”) is an irrevocable trust commonly used 

by estate planning attorneys to help clients limit the growth of their taxable estates. In 
essence, a GRAT holds assets transferred by the grantor for a term of years. During the 
GRAT term, the grantor receives an annuity from the trust, which is generally expressed 
as a fixed amount or as a percentage of the original value of the GRAT assets. The transfer 
of assets to the GRAT is a taxable gift to the extent the fair market value of the assets 
exceeds the value of the grantor’s retained interest, which is determined using the rates 
and tables issued under Internal Revenue Code (the “Code”) §7520. If the grantor survives 
the term, the remaining trust assets will be distributed free of gift tax to the non-charitable 
beneficiaries named in the GRAT, and will not be included in the grantor’s taxable estate. 
The amount by which the assets appreciate above the §7520 rate will not be subject to fur-
ther gift tax at the end of the GRAT term.

II. Statutory Support for GRATs
A. Chapter 14 of the Internal Revenue Code

Prior to the enactment of Chapter 14 of the Code (“Chapter 14”), and still today, 
owners of income producing and appreciating assets engaged in a variety of transactions 
in order to remove these assets from their taxable estates. Several techniques, including 
business recapitalizations, grantor retained income trusts, joint purchases of property, and 
buy-sell agreements, were used to shift future appreciation to the next generation. These 
techniques were commonly used in the estate plans of business owners who wanted to 
transfer interests in the business to the next generation while retaining control. These 
“estate freeze” techniques were used to reduce or even eliminate the value of the asset for 
estate tax purposes. This result was generally achieved by having the owner retain an 
income interest in the asset, which would then be transferred to a beneficiary in the next 
generation.
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The Code was amended in 1987 to restrict the benefits of these estate planning 
arrangements. This included the enactment of the now-repealed Code §2036(c), which 
limited the potential benefits of grantor retained income trusts and similar arrangements. 
Code §2036(c)(6) generally provided adverse gift tax consequences if the grantor retained 
an income or use interest in the transferred asset. The Revenue Reconciliation Act of 1990 
repealed the 1987 code amendments, and added Chapter 14, which includes Code §§2701, 
2702, 2703 and 2704. These special rules disregard, for gift tax valuation purposes, certain 
transfers of interests by a transferor to his or her family members.

B. Code §2702
Code §2702 and its applicable regulations set forth the guidelines for the proper cre-

ation and administration of a GRAT. Code §2702 applies to a transfer of assets if: a) the 
transfer is to a trust; b) the transfer is made to or for the benefit of a member of the transf-
eror’s family; and c) the transferor, or an applicable family member, retains an interest in 
the trust. If the interest retained by the transferor, or an applicable family member, is not a 
“qualified interest” under Code §2702(b), then the value of the beneficiary’s remainder 
interest will be the entire value of the property transferred without regard to the grantor’s 
retained interest. In that case, the entire value of the asset transferred will be a taxable gift 
upon transfer to the trust.

If the annuity interested retained by the grantor is a qualified interest, then the interest 
will be valued using the tables issued under Code §7520. The Code §7520 rate in effect on 
the date of the transfer will be the rate used to value the annuity paid during the GRAT 
term. The value of the gift to the GRAT’s remainder beneficiaries will be determined by 
subtracting an amount equal to the actuarial value of the grantor’s retained interest (deter-
mined under Code §7520) from the value of the property transferred to the GRAT, which 
can result in a nominal gift. Accordingly, if the rate of return of the trust assets exceeds the 
applicable Code §7520 rate, that excess appreciation transfers to the remainder beneficia-
ries at the end of the GRAT term free of any additional gift tax. The trust terms must spec-
ify that no additional contributions may be made to GRAT after the initial transfer.

C. The Qualified Annuity Interest
The value of the grantor’s retained interest will be determined using the applicable 

Code §7520 rate only if the interest is a “qualified interest” within the meaning of Code 
§2702(b). A qualified annuity interest is defined under Treas. Reg. §25.2702-3 as an irre-
vocable right to receive a fixed amount. A fixed amount is either (1) a specified dollar 
amount paid at least annually, which may not increase by more than 20% of the prior year 
annuity, or (2) a fixed percentage of the initial fair market value of the property, as finally 
determined for federal tax purposes, payable periodically but not less frequently than 
annually, and only to the extent that the percentage does not increase more than 20% from 
the prior year. Treasury Reg. §25.2702-3(b)(3) requires that the trust instrument pro-rate 
the annuity for any year of less than 12 months. The GRAT should specify that payments 
during the annuity period may not be made to anyone other than the annuity holder, and 
there may be no contingencies on the annuitant’s right to receive the annuity. The GRAT 
may allow the grantor to receive amounts of income in excess of the annuity payment; 
however, the right to receive this excess income is not considered a qualified interest, and 
will not be considered in valuing the qualified annuity interest.
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Annuity payments may be made either on the anniversary date of the GRAT or based 
on the taxable year of the GRAT. If the annuity is payable on the anniversary date, it must 
be paid upon the earlier of 105 days after the anniversary date or the date by which the 
trustee is required to file the federal income tax return of the trust for the taxable year; oth-
erwise, the GRAT may be disqualified. If the annuity amount is payable based on the tax-
able year, it may be paid after the close of the taxable year, but no later than the due date 
(without regard to extensions) of the trust’s income tax return. In either situation, the 
GRAT can allow the annuity amount to be paid annually or more frequently, such as semi-
annually, quarterly, or even monthly. The date of the payments may need to correspond to 
the due dates of estimated tax payments.

The GRAT may include a provision to allow the annuity amount to increase or 
decrease from year to year; provided, however, that an annuity amount cannot increase by 
more than 20% from the prior year. Income in excess of the annuity amount may be 
retained, however, if the cash held in the GRAT is insufficient to cover the annuity, in-
kind distributions must be made to satisfy the annuity payment. The GRAT must explic-
itly prohibit commutation or prepayment of the annuity. Additionally, any GRAT created 
after September 20, 1999 must prohibit the trustee from issuing a note or other debt instru-
ment to satisfy the annuity.

D. GRAT Term
The GRAT agreement must explicitly provide a fixed term over which the grantor 

will receive the annuity interest. Under Code §2702(c)(3), a fixed term must be for either a 
term of life or a term of years. The regulations expand the Code §2702 requirements so 
that the term must be for the life of the grantor, a term of years, or the shorter of those two 
periods. However, there is no practical planning benefit of using a lifetime GRAT, as the 
trust assets will be included in the grantor’s estate when the grantor dies during the GRAT 
term.

III. Economic Benefit of GRATs
A. Leverage of §7520 Rate

Low Code §7520 rates certainly increase the likelihood of success for a GRAT. The 
lower the Code §7520 rate, the higher the present value of the retained annuity interest, 
which results in a lower value remainder interest. By taking advantage of a low Code 
§7520 rate, a grantor can shift assets with a relatively high anticipated rate of return to the 
next generation while avoiding estate tax and paying little or no gift tax. As explained 
above, a grantor will only receive a gift tax benefit if the GRAT assets produce income 
and appreciate at a rate greater than the applicable Code §7520 rate. There is little risk to 
the grantor if the asset does not outperform the Code §7520 rate, as the assets will be dis-
tributed back to the grantor in satisfaction of the annuity payments with no tax conse-
quence.

ILLUSTRATION: Grantor transfers $5,000,000 to a GRAT for a term of ten years. In 
each year of the GRAT term, Grantor receives an annuity of $550,824.50. At the expira-
tion of the GRAT term, the balance of the assets will be distributed to Grantor’s three 
children, per stirpes.

Based on a Code §7520 rate of 1.8%, the value of Grantor’s retained annuity interest is 
$4,999,999.23. Subtracting the value of Grantor’s retained interest from the value of the 
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assets transferred to the GRAT results in a taxable gift of $0.77. If, during the GRAT 
term, the GRAT assets generate income and appreciate at a rate of 1.8% or less, there 
will be no value left for the remainder beneficiaries, as the annuity payments will 
exhaust the GRAT.

Suppose, however, that the GRAT assets actually appreciate at a rate of 6% instead of 
the IRS’s expected rate of 1.8%. In this case, $1,693,933.70 is transferred to the remain-
der beneficiaries at the end of the GRAT term, and Grantor has no further gift tax liabil-
ity.

B. Choice of Asset to Hold in a GRAT
In addition to consideration of the then current Code §7520 rate, a grantor must 

thoughtfully choose the asset or assets which he or she will transfer to the GRAT. A 
grantor should always transfer assets with an expected rate of total return in excess of the 
applicable Code §7520 rate. Unfortunately, it is not possible to precisely predict how an 
asset will perform. However, the use of certain assets in GRATs may lead to a greater eco-
nomic benefit for the remainder beneficiaries.

One such asset is an interest in a closely-held business. In valuing an interest in a 
closely-held entity, it is generally appropriate to apply a discount based on the limited 
market for selling the interest. If the interest is a minority interest, an additional discount 
may be taken for the interest’s lack of control. The leverage created with a GRAT can be 
quite significant if discounted assets are used to fund the GRAT. The annuity payments 
will also be based on the discounted value of the interest. This results in a lower payout 
during the GRAT term.

Closely-held business interests may be favorable GRAT assets even if their values 
and current rate of appreciation are low. As Sam Walton wrote in his autobiography “[t]he 
best way to reduce paying estate taxes is to give your assets away before they appreciate.” 
A grantor can take advantage of the ability to “back-end” the annuity under Treas. Reg. 
§25.2702-3(e) and structure the GRAT to allow for the annuity amount to increase annu-
ally by up to 20%. In doing so, the grantor will receive relatively low annuity payments in 
the early years of the GRAT term, while leaving more of the transferred asset in the 
GRAT to generate income and appreciation. As the asset continues to appreciate, the 

Beginning Principal 6% Growth Annuity Payment Remainder

1 $5,000,000.00 $300,000.00 $550,824.50 $4,749,175.50

2 $4,749,175.50 $284,950.53 $550,824.50 $4,483,301.53

3 $4,483,301.53 $268,998.09 $550,824.50 $4,201,475.12

4 $4,201,475.12 $252,088.51 $550,824.50 $3,902,739.13

5 $3,902,739.13 $234,164.35 $550,824.50 $3,586,078.98

6 $3,586,078.98 $215,164.74 $550,824.50 $3,250,419.22

7 $3,250,419.22 $195,025.15 $550,824.50 $2,894,619.87

8 $2,894,619.87 $173,677.19 $550,824.50 $2,517,472.56

9 $2,517,472.56 $151,048.35 $550,824.50 $2,117,696.41

10 $2,117,696.41 $127,061.78 $550,824.50 $1,693,933.70
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annuity payment due to the grantor will also increase pursuant to the applicable terms of 
the GRAT. This arrangement allows more of the trust property to remain in the GRAT 
while its value continues to increase, and may ultimately lead to a greater transfer of value 
to the remainder beneficiaries than a GRAT paying a constant annuity amount throughout 
the term.

C. Choice of Term
The benefits of a GRAT are realized only if the grantor outlives the GRAT term. Con-

sequently, the longer the GRAT term, the greater the risk the grantor will die prior to its 
expiration. This inherent risk is known as the “mortality risk”. If the grantor survives the 
GRAT term, none of the GRAT assets will be included in the grantor’s estate. Further-
more, the assets will not be pulled back into the estate under Code §2035 if the grantor 
dies within three (3) years of the termination of the GRAT.

Short-Term. Many estate planners recommend the use of short-term GRATs. In 
addition to decreasing the mortality risk, short-term GRATs can be an effective way of 
shielding the GRAT from the volatility of the value of the GRAT asset. If the underlying 
asset performs poorly in the early years of a long-term GRAT, these early losses will off-
set any gain in later years, and thereby reduce or even eliminate the remainder interest.

Alternatively, if the offsetting loss and gain of a long-term GRAT are instead isolated 
in two shorter-term GRATs, one GRAT will fail but the other will succeed. A potential 
drawback of a shorter-term GRAT is that despite the grantor removing appreciation from 
his or her estate, he is also retaining a certain amount of appreciation in his or her estate if 
the asset is distributed to the grantor in-kind. However, with a short-term GRAT, the 
grantor can recontribute the assets from one GRAT to another, and continue holding the 
assets within a series of GRATs. This succession of GRATs is a concept known as “roll-
ing GRATs.” By continuously rolling over assets from one GRAT to another, the grantor 
can successfully remove a stream of appreciation from his or her estate. The grantor and 
trustee should monitor the Code §7520 rate from year to year to ensure that the series of 
rolling short-term GRATs continues to be an effective planning technique.

Long-Term. Long-term GRATs allow the grantor to lock in a low Code §7520 rate, 
thus providing a low threshold for asset appreciation over a long duration of time. The 
value of the remainder interest decreases as the length of the annuity interest increases.

If the grantor does not survive the GRAT term, a portion of the GRAT property will 
be included in his or her estate. The portion of the GRAT assets which will be included in 
the decedent’s gross estate is that portion of the assets, valued as of the grantor’s date of 
death (or the alternate valuation date, if applicable) necessary to yield that annual payment 
using the Code §7520 rate in effect on the grantor’s date of death. However, the portion 
included in the grantor’s estate shall not exceed the fair market value of the GRAT assets 
on the grantor’s date of death. The formula for determining the amount of corpus neces-
sary to yield the annual annuity payment, and thus, the amount includable in the gross 
estate under Code §2036 is as follows: annual annuity (adjusted for remaining monthly 
payments)/Code §7520 interest rate in effect as of the date of grantor’s death (or the alter-
nate valuation date, if applicable).

Zeroed-Out. A possible solution to the mortality risk is to allow the annuity to be 
paid to the grantor’s estate if the grantor dies prior to the expiration of the GRAT term. 
This technique was demonstrated in U.S. Tax Court case Walton v. Commissioner, which 
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affirmed the concept of a “zeroed-out” GRAT. Prior to Walton, Example 5 of Treas. Reg. 
§25.2702-3(e) illustrated the perceived impossibility of a zeroed out GRAT, due to the 
fact that the value of the annuity must take into account the risk that the grantor may die 
during the annuity term. In fact, the value of an annuity for a fixed term at that time was 
valued higher than an annuity payable for the shorter of the annuitant’s life or a fixed term, 
and the value of the grantor’s retained interest would only include the value received by 
the grantor during the grantor’s lifetime. Any interest in the GRAT payable to the 
grantor’s estate would not be included in the valuation of the grantor’s retained interest, 
and would thereby increase the value of the taxable gift.

The Walton case involved the transfer of Wal-Mart stock valued at $100,000,000 by a 
Walton family member to two separate, two-year term GRATs. At the end of the GRAT 
term, the assets would be distributed to each of the grantor’s two daughters. The grantor 
retained an annuity interest of 49.35% of the assets in year one, and 59.22% of the assets 
in year two. The annuity was payable to the grantor, or to her estate if she died during the 
GRAT term. This arrangement resulted in a taxable gift of $6,195 (0.00619% of the value 
of the stock transferred). The Internal Revenue Service (the “Service”) took the position 
that the value of the payments that may potentially be paid after the grantor’s death should 
not be included in the value of the grantor’s retained interest. The Service took the posi-
tion that the gift tax on the transaction should have been in excess of $3,800,000.

The Tax Court agreed with the Taxpayer, stating “the principal objective of section 
2702 was to prevent undervaluation of gifted interests… A fixed-term annuity, payable to 
the grantor or the grantor’s estate, would therefore appear to fall within the statute’s per-
missible parameters.” The Service finally acquiesced to the Walton decision in Service 
Notice 2003-72. The Tax Court’s decision confirms that practitioners may draft GRATs in 
a way which will result in the grantor retaining a very large annuity payment payable to 
the grantor, or to the grantor’s estate during the GRAT term. This results in a relatively 
small taxable gift, regardless of the value of the grantor’s initial contribution.

Proposed Limitations on GRAT Terms. The “General Explanations” of the Obama 
Administration’s revenue proposals (popularly called “Greenbooks”) have, since 2009, 
included proposed changes to the administration of GRATs. The 2016 Greenbook states 
that the a change is necessary as the “gift tax cost of a GRAT often is essentially elimi-
nated by minimizing the term of the GRAT (thus reducing the risk of the grantor’s death 
during the term), and by retaining an annuity interest significant enough to reduce the gift 
tax value of the remainder interest to close to zero.”

The 2016 Greenbook, in an attempt to impose some downside risk in the use of a 
GRAT, proposes that GRATs shall be required to have a minimum term of ten years and a 
maximum term of the life expectancy of the annuitant plus ten years. The 2016 Greenbook 
also proposes that the value of the remainder interest at the time of the creation of the 
GRAT must have a minimum value equal to the greater of 25 percent of the value of the 
assets contributed to the GRAT or $500,000 (but not more than the value of the assets con-
tributed).

The proposed changes would only apply to trusts created after the effective date of 
enactment, and would not change the treatment of any trust which is already includable in 
the grantor’s gross estate under existing provisions of the Code. While these provisions 
have yet to be enacted or gain much political traction, this risk should be considered by 
practitioners and clients considering the use of GRATs.
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D. Grantor Trust Status
For income tax purposes, a GRAT is almost always a grantor trust under Code §673, 

as the annuity interest retained is generally worth more than 5% of the value of the GRAT 
at its inception, and under Code §677(a), as the trust income may be distributed to the 
grantor during the annuity period. Certainly the drafting attorney could find other provi-
sions which would allow grantor trust status in the event either Code §673 or §677 were 
not operative. If a GRAT qualifies as a grantor trust, the grantor will pay the income tax 
on the income generated by the GRAT assets. The payment by the grantor of the income 
tax attributable to the income generated by the GRAT asset will not constitute a further 
taxable gift to the remainder beneficiaries. Accordingly, grantor trust status allows the 
GRAT assets to remain in trust unencumbered by any income, capital gains or further tax-
able gift tax, and ultimately results in a larger transfer of value to the remainder beneficia-
ries. Further, it should be noted that the grantor may utilize the GRAT annuity payments 
to cover the GRAT income tax liability with no adverse tax consequence.

With regard to the grantor’s payment of GRAT income tax, there has been some 
question as to whether the GRAT should include a provision that specifically requires the 
trustee to distribute additional income in the event the GRAT income tax liability exceeds 
the grantor’s annuity payment for that tax year. This issue seems to have been addressed 
and clarified under Rev. Rul. 2004-64, which concluded that a reimbursement to the 
grantor for the GRAT’s income tax liability, if left solely in the independent trustee’s dis-
cretion, will not cause the value of the trust’s assets to be includible in the grantor’s gross 
estate, and the payment will not be considered income to the trust or a gift to the trust’s 
beneficiaries.

However, this discretion granted to the trustee along with other facts may cause inclu-
sion of the GRAT assets in the grantor’s gross estate for federal estate tax purposes. These 
other facts may include an understanding or arrangement between the grantor and the 
trustee regarding the trustee’s exercise of its discretion, a power retained by the grantor to 
remove and replace the trustee, or applicable local law subjecting the trust assets to the 
claims of the grantor’s creditors. The practitioner should confirm whether, under local 
law, the power to reimburse the grantor would subject GRAT property to the claims of its 
grantor’s creditors. If a tax reimbursement clause is contemplated, it should be limited to 
situations where the GRAT income exceeds the amount of income required to pay the 
annuity. This arrangement would fall within Treas. Reg. §25.2702-3(b)(1)(iii) and would 
not affect the status of the annuity as a qualified annuity.

Grantor trust status also allows the GRAT to distribute assets in-kind to the grantor in 
the event the trust income is insufficient to satisfy the annuity payments with no tax conse-
quences. Such a distribution would otherwise generate gain to the extent the current value 
of the asset exceeds its basis. However, if the GRAT qualifies as a grantor trust, no such 
gain is recognized. In fact, transactions between the GRAT and its grantor are generally 
ignored for income tax purposes.

Another benefit of grantor trust status is that the GRAT may be a shareholder of an S 
corporation under Code §1361(c)(2)(A)(i). If the GRAT is funded with S Corporation 
stock, the annuity payment should equal or exceed the distributions the corporation would 
make in respect of the stock to cover the shareholder’s portion of the income tax on its 
earnings. This arrangement would provide liquidity for the annuity payment in the form of 
the S corporation distribution. Thus, in-kind distributions of the S corporation stock would 
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not be required to satisfy the annuity payment, and the shares can remain in the trust until 
the expiration of the annuity period. It is important to make sure that the owners of the 
stock after the grantor trust status end will qualify as S corporation shareholders.

IV. Administration of a GRAT
Ensuring that the GRAT is properly administered is as important as drafting and 

funding the GRAT. In recent years, the Service has continued to closely monitor and audit 
GRATs to confirm that the trusts are being administered pursuant to the trust terms and 
the applicable Treasury Regulations. In particular, auditors are reviewing GRATs to 
ensure that the annuity payments are made timely and according to the fixed amount 
described in the terms of the trust. The Service takes the position that improperly adminis-
tered GRATs are disqualified ab initio under Atkins v. Commissioner.

A. Trustee Selection
During the annuity period, the grantor may serve as trustee of the GRAT. However, if 

the GRAT assets continue to be held in trust after the annuity term expires (as opposed to 
being distributed outright to the remainder beneficiaries), the grantor should generally dis-
continue to serve as trustee. If the grantor continues to serve after the annuity term expires, 
the trust agreement should provide that the trustee shall not have any discretionary power 
to affect the enjoyment of income or principal. Otherwise, if the grantor holds such a 
power as trustee, and if the power is not limited by an ascertainable standard, the trust 
property will be included in the grantor’s gross estate.

B. Valuation
The trustee must monitor the value of the GRAT assets to the extent possible. Treas. 

Reg. §25.2702-3(b)(1)(ii)(B) provides that the annuity amount may be “[a] fixed fraction 
or percentage of the initial fair market value of the property transferred to the trust, as 
finally determined for federal tax purposes.” If the terms of the GRAT provide that the 
annuity will be measured based on the fixed fraction or percentage of the fair market 
value, it should always include that this amount will be determined based upon the value 
“as finally determined for federal tax purposes.” Such provisions, sometimes referred to as 
Wandry clauses, contemplate the fact that the value of the gift transferred to the GRAT 
may change as a result of a gift tax audit. If the value of the gift is indeed changed on 
audit, the annuity, and the value of the grantor’s retained interest, will also change. Includ-
ing a Wandry clause allows for the automatic adjustment of the required annuity amount 
so as to avoid unintended gift tax consequences.

The trustee may also need to obtain current valuations of the GRAT assets if the 
assets are required to be distributed in-kind to satisfy the annuity payment. The “revalua-
tion” opportunity allowed under Treas. Reg. §25.2702-3(b)(1)(ii)(B) does not extend to 
incorrect valuations used to distribute assets in-kind to the grantor in order to satisfy the 
annuity payment. The trustee should closely monitor the asset’s performance to determine 
when and if an in-kind distribution is expected. The trustee should then act prudently to 
ensure that the assets are properly valued before making in-kind distributions. Based upon 
the author’s practical experience, it is prudent to obtain a qualified appraisal of any 
closely-held business interest at least once per year if an in-kind distribution is expected. 
Failure to obtain the proper value of the GRAT asset before making an in-kind distribution 
can potentially disqualify the GRAT. For example, overvaluing the property used to sat-
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isfy an annuity may be construed as a prohibited constructive addition to the GRAT when 
the grantor receives less than the amount he or she should have received.

C. Remainder Beneficiary
The trustee must also ensure that the GRAT terminates and distributes to the proper 

remainder beneficiaries upon the termination of the grantor’s annuity period. The remain-
der balance may be distributed outright to the beneficiaries, or held in further trust. Fur-
thermore, the beneficiaries may either be individual members of the grantor’s family, or a 
second grantor conduit or accumulation trust for the benefit of these family members.

The use of an on-going grantor trust as the beneficiary of the remainder interest of the 
GRAT is something that should be considered when drafting the GRAT. This would allow 
the grantor to continue to pay the income taxes on the income of the GRAT remainder. 
Further, utilizing a subsequent grantor trust as a remainder beneficiary would also prevent 
the imposition of income tax if the terminating GRAT holds property subject to a debt in 
excess of its basis. The grantor will also be able to purchase appreciated property from the 
remainder grantor trust without adverse tax consequences.

Because of the estate-tax inclusion period rules under Code §2642, GRATs are gener-
ally not used as generation-skipping transfer tax (“GSTT”) exempt trusts. However, a 
GSTT exempt trust might acquire the assets remaining in the GRAT at the end of the 
annuity term. For example, suppose the grantor creates a separate grantor trust to which he 
or she allocates GSTT exemption. This separate trust could purchase the GRAT remainder 
from the remainder beneficiaries for fair market value. Upon the termination of the GRAT 
period, the grantor will not only have transferred the appreciated GRAT assets to his fam-
ily beneficiaries through the second trust, but will also have successfully avoided the 
inclusion of future appreciation on those assets in the estates of those beneficiaries.

V. Creative Planning/Notable Examples of GRAT Planning
A. Sheldon Adelson

It is well-known that billionaire casino magnate Sheldon Adelson has used GRAT 
planning to significantly reduce gift and estate tax. Based on a review of his U.S. Securi-
ties and Exchange Commission filings, Adelson was able to transfer at least $7.9 billion to 
his family members using a series of no less than 25 GRATs. For example, in 2009, Adel-
son transferred over $30,000,000 of his Las Vegas Sands stock to a two-year GRAT. Dur-
ing the two-year term, the stock value increased from $2.58 per share to $46.87 per share. 
Ultimately, when the GRAT terminated in 2011, nearly $518,000,000 passed to Adelson’s 
heirs free of gift tax. In addition to gift tax savings, this amount is not part of Adelson’s 
estate and will not be subject to estate tax upon Adelson’s death.

B. Facebook Founders
The founders of Facebook, Mark Zuckerberg and Dustin Moskovitz, also created 

GRATs. Before Facebook went public in 2012, the two shareholders transferred a sub-
stantial amount of Facebook shares into GRATs. In anticipation of the IPO, the Facebook 
offering document disclosed that Zuckerberg and Moskovitz each had “annuity trusts” 
which held 3.4 million and 14.4 million Facebook shares, respectively. While the term and 
the annuity structure of these GRATs are unknown, both Zuckerberg and Moskovitz 
wisely planned for the extraordinary appreciation anticipated for their shares.
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VI. Introduction to SCINs
A Self-Canceling Installment Note (“SCIN”) is a promissory note under which the 

maker of the note agrees to make periodic payments until the holder’s death or full pay-
ment of the note, whichever occurs first. SCINs are typically used to sell an asset, usually 
an interest in a closely held business, in exchange for an installment note with a term 
shorter than the holder’s life expectancy. The note is structured so that all indebtedness is 
forgiven upon the death of the holder if the note has not been fully paid. It is generally pru-
dent to include the cancellation provision in both the note and the purchase agreement. If 
the holder survives the full term of the note, the holder will have received more payments 
than if a standard installment note had been used.

In order to avoid challenges by the Service to a SCIN transaction, the transaction 
itself must be a bona fide sale. In other words, the sale must be for “adequate and full con-
sideration.” To ensure that the SCIN transaction is a bona fide sale, practitioners need to 
include the cancellation provision in both the sales agreement and accompanying install-
ment note, the cancellation provision must represent a part of the bargained for consider-
ation for the purchase of the underlying property and the seller’s life expectancy must 
exceed the SCIN’s maturity period. Over the course of time, the case law has developed in 
regards to the income, estate and gift tax treatment of SCIN transactions. Some of the law 
in this area is still unsettled and subject to debate.

VII. Legal Authority for SCINs
A. Estate of Moss v. Commissioner

Planning with SCINs followed the pivotal case of Estate of Moss v. Commissioner. In 
Estate of Moss, the Tax Court examined whether promissory notes held by the decedent 
which were extinguished upon his death were includable in his gross estate. In this case, 
the decedent owned 231 shares of the 586 issued and outstanding shares of a funeral 
home, and also the real property where the funeral home was located. All of the remaining 
shares of funeral home stock were held by its employees, who acquired the shares over the 
years by way of gift or sale from the decedent.

In the transaction in question, the decedent offered to sell the stock and the real prop-
erty in exchange for promissory notes issued by the corporation. The corporation also 
offered the decedent a promissory note for the amount of then-current indebtedness of the 
corporation to the decedent. The three promissory notes were secured by a stock pledge 
agreement executed by the stockholders. The parties stipulated that the sale of the stock in 
the funeral home and the property was a bona fide sale for adequate and full consideration. 
The promissory notes issued for the purchase of the stock and the real property contained 
a cancellation clause providing that the principal and interest due under the note would be 
extinguished on the decedent’s death. The notes provided for an interest rate of 4% and 
equal monthly payments commencing in October 1972, until paid in full, 9 years and 7 
months from the first payment. The decedent’s physical and mental condition were con-
sidered “average” for a man of 72 years of age. The decedent had a life expectancy of ten 
years based on the accepted mortality tables. The decedent timely received each payment 
due under the notes from October 1972 until his death on February 23, 1974.

In the Tax Court, the Service argued the remaining notes should be included in the 
decedent’s gross estate because the decedent chose to pass the property under the guise of 
the notes which were cancelled upon death, rather than through his will as he had planned 
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prior to the sale. The Tax Court noted that the most significant feature of a bequest or tes-
tamentary action is its ambulatory nature during the decedent’s lifetime. In other words, 
the taxpayer retains control over the transfer of property at his death and may unilaterally 
revoke a will during his lifetime. The Tax Court recognized that if the decedent lacks the 
power to alter his transfer of property and all of the decedent’s interest in the property 
lapses at his death, the value of the property is not includible in his gross estate.

The Tax Court recognized that the parties stipulated that the decedent’s sale of stock 
for which the notes were issued was a bona fide sale for adequate and full consideration. 
As a result, the Court found that the cancellation on death provision was part of the bar-
gained for consideration provided by the decedent for the purchase price of the stock, and 
it was an integral provision of the note. Ultimately, the Tax Court held that the remaining 
note balances due under these SCINs were not includible in the decedent’s gross estate 
under Code §2033.

B. Estate of Costanza v. Commissioner
The Estate of Moss decision did not examine the use of a SCIN in an intrafamily 

transaction, which led to concerns that the use of a SCIN in an intrafamily sale would 
result in a challenge by the Service. In Estate of Musgrove v. United States, the Court of 
Federal Claims held that a SCIN transaction between family members was not a bona fide 
sale because there was no real expectation of repayment. The Court of Federal Claims 
focused on the facts that (i) the note holder did not believe that he would ever demand 
payment, (ii) the note was unsecured, (iii) the note failed to schedule regular payments, 
and (iv) the note did not include an interest component.

The Service continued to advance challenges on this basis. Such a challenge made its 
way to the Sixth Circuit, in Estate of Costanza v. Commissioner. In this case, the decedent 
acquired parcels of real property during his lifetime. When the decedent was 73 years old, 
he decided to sell the real estate to his son for a promissory note for the fair market value 
of the properties, which provided for monthly installment payments over 11 years, or until 
the decedent’s death, whichever occurred first. The note was fully secured by a mortgage 
on the properties. The decedent died unexpectedly approximately five months after the 
transaction. The decedent’s son was appointed executor of the decedent’s estate, and he 
listed the SCIN on the decedent’s Form 706 as an asset with zero value.

The Service challenged the transaction arguing that the SCIN was not a bona fide 
transaction or, in the alternative, that the transaction was a bargain sale that would 
increase the amount of the estate’s adjusted taxable gifts. The Tax Court ruled that the sale 
of the property to the decedent’s son was not a bona fide transaction. In doing so, the Tax 
Court held that the SCIN did not qualify as consideration for the properties. As a result, 
the Tax Court found that the full value of the properties minus the three payments made by 
the decedent’s son to the decedent during his lifetime should be treated as a taxable gift 
from the decedent to his son. The decedent’s son appealed the ruling to the Sixth Circuit.

The Sixth Circuit first analyzed whether the intrafamily sale was a bona fide transac-
tion. The Court recognized that intrafamily transactions are subject to rigid scrutiny, and 
that a presumption exists that a SCIN signed by a relative is a gift, not a bona fide transac-
tion. The Court further recognized that the giving of a note or other indebtedness is not 
itself conclusive of the existence of a bona fide debt, and it must be “clearly shown that it 
was the intention of the parties to create a debt-creditor status.” In examining the transac-
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tion, the Court focused on testimony presented by the decedent’s son. The decedent’s son 
testified that his father did not want to gift the property to him because the decedent 
needed the note payments to fund his retirement. Further, evidence was presented by a 
physician that the decedent’s life expectancy at the time of the note’s execution ranged 
from five years to 13.9 years. The Court also placed emphasis on the fact that the SCIN 
was fully backed by a mortgage of the properties sold. The Sixth Circuit concluded, “[t]he 
petitioners have thus rebutted the presumption against the enforceability of an intrafamily 
SCIN by affirmatively showing that there existed at the time of the transaction a real 
expectation of repayment and intent to enforce the collection of the indebtedness.”

The Sixth Circuit next examined whether the transaction was a bargain sale. The Ser-
vice contended that is was a bargain sale under Code §2512, which provides, “[w]here 
property is transferred for less than an adequate and full consideration in money or 
money’s worth, then the amount by which the value of the property exceeded the value of 
the consideration shall be deemed a gift, and shall be included in computing the amount of 
gifts made during the calendar year.” In response, the estate argued that, for estate tax pur-
poses, under Treas. Reg. §20.2031-4, “[t]he fair market value of notes…is presumed to be 
the amount of unpaid principal, plus interest accrued to the date of death.” The estate con-
tended that the difference between the value of the properties and the fair market value of 
the SCIN would represent the amount of the bargain sale, if any under Code §2512. The 
Sixth Circuit refused to consider the argument and remanded to the Tax Court.

VIII. Tax Consequences of SCINs
A. Estate Tax Consequences

Code §2033 provides that the value of the gross estate shall include the value of all 
property to the extent of the interest therein of the decedent at the time of his death. The 
advantage of using a SCIN in a sale between family members is potential estate tax sav-
ings. Both the property sold and the future appreciation and income therefrom are 
removed from the decedent’s gross estate. Under a conventional promissory note, the 
remaining principal and accrued interest is includible in the decedent’s gross estate if the 
decedent dies before the promissory note is paid in full. In contrast, if a SCIN is used cor-
rectly, no remaining amounts due under the SCIN are includible in the decedent’s gross 
estate. The payments previously made pursuant to the SCIN will be includible in the 
seller’s estate to the extent that they are not otherwise disposed of during the seller’s life-
time. The drawback to SCIN transactions occurs when the seller outlives the term of the 
note because of the risk premiums paid by the purchaser as part of the bargained for con-
sideration for the SCIN. As a result, if the seller outlives the term of the SCIN, the seller 
will receive more than the fair market value of the asset sold, which will ultimately be 
includable in the seller’s gross estate. In other words, a SCIN can back fire.

B. Gift Tax Consequences
Code §2501 imposes a tax on the transfer of property by gift. The gift tax applies to 

all transactions whereby property is gratuitously passed or conferred upon another. A 
properly structured SCIN transaction should not result in a taxable gift from the note 
holder to the maker. As long as the sales price and payment terms under the SCIN and the 
property sold are substantially equal, there is no gift. To avoid a gift on the sale, a risk pre-
mium must be added to the note to compensate the holder for the risk of cancellation at his 
death. Normally, the premium is reflected in either a higher interest rate on the note or a 
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greater sales price, or a combination of the two. If the note holder lives the full term, the 
amount payable to the note holder is greater than if a conventional promissory note were 
utilized. If the sales price and payment terms under the SCIN and the property sold are not 
substantially equal, the transaction will be treated as a part sale/part gift. Accordingly, the 
difference between the value of the property and the value of the SCIN is treated as a gift.

C. Income Tax Consequences
The income tax consequences of a SCIN transaction depend on whether the seller 

sells the property to an intentionally defective grantor trust. An intentionally defective 
grantor trust is created by including provisions in the governing instrument which cause 
the grantor to be treated as the owner of the trust income for income tax purposes under 
Code §§671 to 677. In analyzing a SCIN transaction, there are income tax consequences 
to consider for both the seller and the purchaser.

Sale to Family Member or Non-Grantor Trust—Seller’s Income Tax Conse-
quences. If the sale of property in exchange for a SCIN is to a family member directly or a 
non-grantor trust, this constitutes a taxable event to the seller. The SCIN is generally 
treated as an installment sale subject to Code §453 treatment, unless the seller elects other-
wise. Under Code §453, gain is reported over the period in which the payments under the 
note are received. Under the installment method, it is assumed that the seller will outlive 
the term of the SCIN, and the selling price is calculated as the maximum principal amount 
to be received plus any principal premium. To calculate gain from the sale, the seller’s 
adjusted basis is subtracted from the selling price. If the seller dies before the note is paid 
in full, the SCIN will be cancelled and no further payments are due under the note. 
Although a properly structured SCIN will result in the unpaid balance of the SCIN being 
excluded from the seller’s gross estate for estate tax purposes, any deferred gain will likely 
be recognized as income.

Sale to Grantor Trust—Seller’s Income Tax Consequences. If the sale of property 
in exchange for a SCIN is to a grantor trust, the transaction does not constitute a taxable 
event. The grantor is then treated as the owner of the property for income tax purposes 
both before and after the sale. Throughout the term of the SCIN, the seller would not have 
to recognize the interest payments as income because this is not a taxable event. However, 
the grantor would continue to be taxed individually on all income or loss generated by the 
assets held by the grantor trust as if the grantor trust did not exist.

If grantor trust status terminates during the grantor’s lifetime, and if the SCIN has not 
been paid in full, a taxable event will be deemed to have occurred at the time grantor trust 
status terminates. Gain would then be calculated by the difference between the adjusted 
basis of the property and the amount still owed under the SCIN. If grantor trust status does 
not cease during the term of the SCIN, but rather, the grantor dies while the note is not 
fully paid, the Eight Circuit, in Estate of Frane v Commissioner, adopted the Tax Court’s 
view that the cancellation of a SCIN on the decedent’s death triggered the deferred gain on 
the SCIN. However, some commentators suggest that under the Eighth Circuit’s decision 
in Estate of Frane, the deferred gain that would normally be recognized at the seller’s 
death should not be recognized by the seller or his or her estate. If this were the result, then 
there would be no step up in basis at the grantor’s death because the property itself is not 
includible in the decedent’s estate. Instead, the basis of the property would be transferred 
to the purchaser under the rules set forth in Code §1015.
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If grantor trust status terminates during the grantor’s lifetime, the grantor will likely 
have no income tax consequences if the SCIN is paid in full before grantor trust status ter-
minates. The existing authorities hold that when grantor trust status is terminated during 
the grantor’s lifetime, the grantor is deemed to have transferred to the trust, for income tax 
purposes, the assets of the trust and the liabilities owed to the trust. If, at the time of the 
deemed transfer, the trust or its assets are encumbered by liabilities in excess of the trust’s 
basis in its assets, the deemed transfer will result in taxable gain on the difference. 
Because at the time of termination of grantor trust status, no liabilities would exist due to 
full repayment of the SCIN, no taxable gain would be recognized by the grantor.

Sale to Family Member or Non-Grantor Trust- Tax Consequences to Purchaser. 
With respect to the income tax consequences to the purchaser, if the sale is to the family 
member directly or to a non-grantor trust, the Service takes the position that the purchaser 
acquires a basis equal to the maximum purchase price of the property, or the cost basis. 
However, some commentators suggest that the SCIN transaction is a contingent payment 
obligation subject Treas. Reg. §§1.483-4 and 1.1275-4, which indicate that basis is 
adjusted when the payments are made on the SCIN, not when the SCIN is issued. 
Throughout the duration of the SCIN, the purchaser is entitled to deduct the interest from 
the note while the seller is alive.

If the seller dies before the SCIN is paid in full, there are differing theories regarding 
the income tax treatment. Some commentators suggest that because the SCIN is a “contin-
gent” obligation, the termination of the note does not result in income. The debt instru-
ment itself provides for a cancellation feature as part of the bargained for consideration, 
which is the sole reason for the elevated purchase price. Other commentators argue that it 
is a cancellation of indebtedness income under Code §108.

Sale to Grantor Trust—Purchaser’s Income Tax Consequences. In the case of a 
SCIN transaction involving a grantor trust, as discussed above, the grantor trust’s pur-
chase of the grantor’s property in exchange for a SCIN is not treated as a taxable event. 
Again, if the grantor relinquishes the powers under which the trust has grantor trust status, 
and if the SCIN is still outstanding, it results in a taxable event. Consequently, the trust’s 
basis in the property would then be the amount of the outstanding obligation under the 
SCIN. The purchaser also would not be able to take interest deductions if the SCIN is sold 
to a grantor trust because this is not deemed a taxable event for income tax purposes. If the 
SCIN is not fully paid at the time of the grantor’s death, the basis in the property will car-
ryover under Code §1015. If the purchaser subsequently decides to sell the property, this 
will result in a higher taxable gain due to the carryover in basis.

D. Valuing a SCIN
A critical requirement in a SCIN transaction is the bargained-for premium paid by the 

buyer. To compensate the seller for the risk of cancellation, the terms of the note must 
reflect a “risk premium,” either in the form of an increased purchase price and the corre-
sponding principal on the note, or by using an increased interest rate on the note, or a com-
bination of the two. There is no definitive legal authority on how to calculate the risk 
premium for a SCIN.

Any approach to valuing a SCIN must reflect the chance that the cancellation provi-
sion will be triggered before full payment. Logic suggests that actuarial data should drive 
the calculation. Any other methodology would be subjective and based on guess work. 
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Even the best medical doctor cannot predict the future, except in the case of a terminal ill-
ness. As a result, the Code §7520 regulations indicate that tables may be relied upon 
unless “there is at least a 50 percent probability that the individual will not survive for 
more than 1 year from the valuation date.”

Aaron Stumpf, in an article published on the Stout Risius Ross website, suggests the 
following approach for calculating the appropriate risk premium. The first step is to calcu-
late the probability that the seller will be alive to make each of the scheduled payments. 
The probability factor is applied to each payment, and the present value of those probable 
payment values is determined. The second step is to determine the present value of the 
scheduled payments with no adjustment for the probability that the seller will be alive. 
The difference between the two present value amounts is the principal risk premium 
attributable to the cancellation feature. Mr. Stumpf utilizes the same analysis to determine 
the effective interest rate attributable to the stream of probable payments.

NumberCruncher, which is a software product built around the Code §7520 tables, 
includes a SCIN valuation tool. Presumably other software products are available with this 
same feature. As an example, using the current AFR, NumberCruncher calculates a princi-
pal risk premium to be about 10% of the value of the asset purchased where the seller is 
age 60 and the note term is 10 years. For that same set of facts, NumberCruncher calcu-
lates the interest rate risk premium to be 1.44%. These premiums are independent of each 
other and stand alone, but could be combined for extra protection. Incidentally, Number-
Cruncher roughly replicates Mr. Stumpf’s premium conclusions.

Whether a SCIN should reflect the principal risk premium or an interest rate risk pre-
mium, or both, may depend on the tax situations of the buyer and seller. With a principal 
risk premium, the seller will report more of each payment as capital gain and less as inter-
est income. The buyer will pay less interest, which may deductible, and may acquire a 
higher basis in the property. If the property is depreciable, the principal risk premium may 
be preferable.

In 2013, the Service, through the General Counsel’s office, added more uncertainty to 
this area when it issued CCA 201330033, discussed further in following section, which 
advised practitioners that the Code §7520 actuarial tables did not apply in valuing SCINs 
and that the proper method must take into account the willing-buyer, willing-seller stan-
dard of Teas. Reg. §25.2512-8 as well as the grantor’s health and life expectancy at time 
of transfer.

Given the lack of guidance on valuing SCINs prior to CCA 201330033 and the Ser-
vice’s position that the willing-buyer, willing-seller standard applies, it is wise to engage a 
valuation expert to provide a valuation of the SCIN, including the calculation of an appro-
priate risk premium.

E. Estate of Davidson v. Commissioner, T.C. No. 013748-13 (July 6, 2015)
William Davidson (“Mr. Davidson”) died on March 13, 2009, at age 86, owning 78% 

of the common stock of Guardian Industries Corp., a global manufacturer of glass, auto-
motive, and building products. He also owned the Detroit Pistons, the WNBA Detroit 
Shock, the Palace of Auburn Hills, and the NHL’s Tampa Bay Lightning.

In December 2008 and January 2009, Mr. Davidson entered into a series of compli-
cated transactions including GRATs and sales to trusts utilizing SCINs. Mr. Davidson’s 
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SCINs were based on his life expectancy as determined by the published mortality tables 
and interest rates in the regulations under Code §7520. The notes required that only annual 
interest payments, with the principal balance paid in a balloon payment at maturity. In one 
set of transactions, the face value of the SCINs was almost double the appraised value of 
the stock transferred, which purportedly was the principal risk premium. In another set of 
SCIN transactions, the interest rate included a premium to account for the self-cancelling 
feature. Because Mr. Davidson died less than six months after the transfers, no payments 
of principal or interest were received. Further, given the canceling feature of the notes, 
Mr. Davidson’s estate tax return did not attribute any value to the SCINs.

In connection with the audit of Mr. Davidson’s gift tax and estate tax returns, the Ser-
vice released Chief Counsel Advice 201330033 (the “CCA”), which rejected the practice 
of using the Code §7520 mortality tables to value a SCIN, regardless of whether the note 
holder had a greater than 50% probability of surviving longer than 1 year. The CCA main-
tained that the risk premium associated with SCINs must be based on a willing-buyer, 
willing-seller test, which would necessarily reflect the medical history and health of the 
seller as of the date of the sale, rather than simply relying on the mortality tables. The 
CCA concluded that the transfers in this case were nothing more than a device to transfer 
the stock to other family members at a substantially lower value than the fair market value 
of the stock. The Service also concluded that the notes were not bona fide debt because 
there was not a reasonable expectation that the debt would be repaid. Further, the CCA 
indicated that the Code §7520 tables do not apply to value the notes in this situation, argu-
ing that by its terms, Code §7520 applies only to value an annuity, an interest for life or 
term of years, or a remainder. Because of the decedent’s health, the Service maintained it 
was unlikely that the full amount of the note would ever be repaid. Thus, each note was 
worth significantly less than its stated amount, and the difference between each note’s fair 
market value and its stated amount constituted a taxable gift.

The Service assessed over $2.6 billion in gift, estate, and GST tax deficiencies in con-
nection with the various transactions, presumably relying in large part on the conclusions 
of the CCA. The estate filed Tax Court petitions disputing the assessments. In a stipulation 
of settlement, the Service and the estate agreed to total deficiencies of almost $388 million 
dollars ($186.6 million in gift tax, $152.5 million in estate tax, and $48.6 million in GST 
tax), plus $132,912 in gift tax penalties for failure to file. As the settlement amount repre-
sented roughly 15% of the Service’s initial assessed deficiencies of $2.6 billion, one can 
argue that the use of SCINs by Mr. Davidson was a successful strategy in the end.

Is the Service’s position in the CCA correct? Code §7520 expressly provides that it 
must be used to value “an interest for life or a term of years”. A SCIN involves both a term 
of years and an interest for life. Moreover, the examples published by the Service with the 
mortality tables include an example which uses the tables to determine “the present worth 
of a temporary annuity of $1.00 per annum payable annually for 10 years or until the prior 
death of a person aged 65.” The tables are used to value charitable remainder annuity 
trusts and GRATs, which are both similar to SCINs from an economic point of view. Why 
should taxpayers be required to rely on actuarial tables in so many other similar situations, 
but not with SCINs? Why should the Service not have to stand by its own regulations 
which say that the tables may be relied upon unless there is a greater than 50% chance that 
the taxpayer will not live more than 1 year? Mr. Davidson and his advisors relied on these 
regulations. Did the facts of the Davidson case force the Service to issue the CCA, allow-
ing bad facts to make bad law? Even if you accept the excuse that bad facts lead to bad 



10-17

Tax Conference

law, the Service should not be allowed to ignore the mortality tables after the holder of a 
SCIN survives one year. By imposing the “willing-buyer, willing-seller” standard on 
SCINs, the Service is asking taxpayers to prove questions of fact which will be difficult to 
substantiate, even by the best experts. To make matters worse, the Service provided no 
guidance on how to apply the standard in the context of a SCIN.

F. Malpractice Suit Following Davidson
Following the settlement of the Davidson Tax Court case, the estate initiated a mal-

practice action against the accounting firm which was the primary advisor in the planning 
process. The complaint alleged that the accounting firm failed to (i) disclose all material 
risks and information; (ii) provide reasonable and appropriate advice given the then-exist-
ing state of estate and tax planning knowledge; and (iii) design and implement a bona fide 
and defensible plan that could withstand the inevitable IRS scrutiny that would occur.

The complaint is a reminder of the importance of managing expectations of clients 
and other involved stakeholders through out the planning process and beyond.

G. SCIN Planning Going Forward
Should you be discouraged to the point of never recommending a SCIN? No. In 

Zaritsky & Aucutt’s Structuring Estate Freezes: Analysis With Forms the authors state 
that “practitioners should, therefore, generally use the actuarial tables under Code §7520 
to calculate the premium on a SCIN. They should, however, be aware of the possibility 
that the Service may challenge this calculation to the extent that the seller’s actual life 
expectancy is significantly different from his or her actuarial life expectancy.”

The Service will continue to evaluate and investigate SCINs, especially in instances 
where the seller dies early in the SCIN term. Where a client is contemplating a sale of 
assets in exchange for a SCIN, the practitioner should: (i) take steps to ensure the Service 
will respect the SCIN as a debt instrument; (ii) ensure the trust is sufficiently capitalized; 
(iii) understand the uncertainty in SCIN valuations after CCA 201330033; (v) anticipate 
Service review; and (vi) ensure all of formalities have been met so that the transaction is 
treated as a bona fide sale.






