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• Antitrust Law Principles 
and Overview

• Antitrust Hot Topics and 
Recent Enforcement 
Actions

• Mergers & Acquisitions

• Labor and Employment

• Risk Mitigation

Overview



Wage-fixing due to excessive information sharing – 

Carson-Merenda v. VHS of Michigan, Inc. (Detroit Nurses’ Case)
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Antitrust Law Overview
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Purpose of antitrust law

• Protect free and fair competition and consumers

• Increased competition may lead to:

• Lower prices, decreased rates, premiums, co-pays

• Increased quality of care, services

• Increased access to care, selection, convenience, and innovation

Antitrust risk arises when competition is lessened 
through: 

1. Coordination among competitors; or 

2. A dominant entity’s actions harm competition
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Antitrust Law Overview 

• Sherman Act Section 1 prohibits agreements that unreasonably 
restrain competition – 
“contracts, combinations, and conspiracies in restraint of trade”

▪ Requires proof of agreement between independent entities or 
individuals that unreasonably restrains trade

▪ Can lead to per se illegal claims (civil or criminal)—evidence of an 
agreement is proof of violation

• Sherman Act Section 2 prohibits monopolization, attempted 
monopolization, exclusionary conduct

• Clayton Act prohibits certain mergers/acquisitions, price 
discrimination

• FTC Act prohibits unfair competition

• State antitrust laws generally mirror federal laws
5
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Antitrust Law – Enforcement

•Federal Trade Commission (FTC)

•Bipartisan Commissioners (5 individuals) that vote on cases

•Career attorneys, economists support the work of FTC

•Chair of the FTC is Lina Khan

•U.S. Department of Justice Antitrust Division (DOJ)

•Was led by AAG Makan Delrahim; incoming AAG is Jonathan Kanter

•Career attorneys, economists, and prosecutors 

Federal Antitrust Agencies

•Each state as one or more Assistant Attorneys General who work on antitrust cases

•National Association of Attorneys General (NAAG) – Multistate Antitrust Task Force

State Attorneys General (AGs)

•Class actions and treble damages

Private Plaintiffs
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Why Should You Care About 
Complying with Antitrust Law?

Antitrust Violations Have Severe 
Consequences:

• Companies may be criminally 
prosecuted for wrongful conduct of 
individuals

• Companies can be fined up to $100 
million or twice the damage caused, 
whichever is greater

• An individual convicted of a federal 
antitrust violation may face jail time 
and significant fines

• Follow-on civil suits are likely
• Even if a company is cleared of 

wrongdoing, defending against an 
investigation or an alleged claim will 
cause the company to expend 
significant time and resources, possible 
reputational damage

7



Unlawful Agreements 
in Violation of Section 1 
and Risky Competitor 
Communications
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Types of Per Se Unlawful 
Agreements under Antitrust Law

Image credit: Claudette Barius

Per se (automatic) antitrust law violations 
under Sherman Act include agreements 
with a competitor to:
• Fix, maintain, or raise/lower prices, rates, fees, 

discounts, etc.

• Allocate markets (customers, service lines, or 
territories)

• Boycott a customer/supplier/competitor

• Rig bids, e.g., on RFPs or other similar 
situations

• Not hire or solicit each other’s employees or 
fix, stabilize, or suppress wages
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What is Evidence of a Per Se Illegal 
Agreement?

Not limited 
to actual 

agreement

Meetings, emails, 
texts, social media 
posts all fair game

Excessive or 
inappropriate 

information sharing 
E.g., employee-
specific wage or 

related information

Parallel conduct 
E.g., each member 

keeps wages at 
same amount for 

same categories of 
employees

An illegal agreement may be supported 
by direct evidence or inferred from 
statements, emails, actions

10
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DOJ Prosecutes Healthcare Market 
Allocation Agreement

U.S. v. Florida Cancer Specialists & Research Inst. (2020)
• DOJ and Florida AG alleged criminal antitrust violations against Florida 

Cancer Specialists (FCS) for market allocation conspiracy with 21st 
Century Oncology
▪ Investigation began in 2017

• Alleged conspiracy to allocate medical oncology and radiation oncology 
services between 1996 and 2016 in southwest Florida

• Emails and other documents stating that each would “stay in its lane” 
with respect to services offered

• Uncovered through 2016 whistleblower complaint

• FCS physician founder (Dr. Harwin) indicted, trial occurred in Sept. 2022

Resolution: FCS settled with the FL AG for $25 million, and entered into 
deferred prosecution agreement with DOJ and paid $100 million; in Sept. 
2023, Dr. Harwin agreed to guilty plea (probation + fine)
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DOJ Is 0-4 In Policing No-Poach and Wage-Fixing 
Conspiracies But Refuses To Back Down 

Oct. 2016 Dec. 2020 Jan. 2021 Mar. 2021 July 2021 Dec. 2021 Jan. 2022 Apr. 2022

US v. Manahe

(D. Maine)

Wage-Fixing; No 

Hire

(2020 conduct)

MTD Denied; 

Acquitted

US v. Patel 

(only non-

health care 

case)

(D. Conn.)

No-Poach

(2011-2019 

conduct)

Motion to Acquit

Granted in April 

2023

DaVita 

Acquittals

Pending

Jindal Acquittal*

Jindal convicted 

of obstructing 

FTC investigation

Acquittals

Plea Deal

US v. Hee

(D. Nev.)

No-Poach & 

Wage-Fixing

(2016-2017 

conduct)

Plea deal 

reached

US v. 

Surgical Care 

Facilities 

(N.D. Tex.)

No-Poach

(2010-2017 

conduct)

Trial pending 

2023

US v. Jindal 

(E.D. Tex.)

Wage-Fixing

(2017 conduct)

Acquitted in 

April 2022 on 

antitrust claims

US v. DaVita, Inc.

(D. Colo.)

No-Poach

(2012-2017 

conduct)

Acquitted in April 

2022

DOJ/FTC Guidance

“Naked wage-fixing 

or no poaching 

agreements among 

employers…are per 

se unlawful” and 

“going forward, DOJ 

intends to proceed 

criminally” against 

such agreements
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Criminal Healthcare No-Poach 
Conspiracy – DaVita and SCA

U.S. v. DaVita, Kent Thiry (D. Colo. 2021) 
• DOJ indicted DaVita and its CEO, Kent Thiry, alleging they allocated the 

market for labor by entering into no-poach agreement with competitors, 
including Surgical Care Affiliates

• The agreement allegedly required senior-level employees to notify their 
respective employers that they were seeking new employment for their 
application to be considered by the other companies participating in the 
arrangement

• Resolution: Defendants acquitted; class action pending in Illinois federal 
court

U.S. v. Surgical Care Affiliates LLC (N.D. Tex. 2021) 
• Claiming SCA participated in phone and email conversations between HR 

professionals, including DaVita, instructed executives not to solicit certain 
senior-level employees, and monitored employees to ensure adherence to 
the agreement

• Resolution: Trial set for later 2023
13
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Criminal Wage-Fixing Conspiracy – 
Hee and VDA

U.S. v. Hee and VDA OC, LLC (D. Nev. 2021)

• Alleged per se conspiracy between companies allegedly 
engaging in no-poach and wage-fixing agreement relating 
to school nurses and contract staffing services

• Evidence includes discussions and emails, including:
▪ Oct. 2016 email: “[p]er our conversation, we will not recruit any of your 

active CCSD nurses.”

▪ Mar. 2017 response to a nurse’s request for a pay increase: “tell [the nurse] 
no,” and we “have a deal not to poach nurses.”

• Resolution: Plea deal reached

14
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Antitrust Risk of Excessive 
Information Sharing

Carson-Merenda v. VHS (Detroit Medical Ctr.) (E.D. Mich. 
2012) – Class Action Wage-Fixing Lawsuit by Detroit Nurses:

• Alleged agreement between numerous Detroit-area 
hospitals to depress and fix wages for employed nurses—
24,000 nurses; 8 hospitals

• Evidence included emails and other communications at 
trade associations and through wage surveys between 
hospitals exchanging RNs’ wage information

• All defendants eventually ended up settling—$90 million; 
last defendant to settle paid $42 million on eve of trial

15
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Bottom Line on Information 
Sharing

DOJ and FTC seem skeptical of the benefits of all types of 
information exchanges between competitors
• DOJ and the FTC withdrew Health Care Statements which 

embody criteria for a “safe harbor” for information 
exchanges between competitors

• Difficult for prosecutors to prove per se wage fixing; 
easier to prove wage collaboration but rule of reason 
cases are more expensive and involved 

• Wage-fixing and wage collaboration cases both invite 
class action follow-along damages suits often alleging 
both wage-fixing and wage collaboration



Antitrust Enforcers 
Focus on Labor & 
Employment Practices 
in Healthcare



© 2023 Husch Blackwell LLP

Federal Efforts to Restrict 
Non-Competes

18

President Biden’s “Executive Order on 
Promoting Competition in the American 
Economy”

• DOJ and FTC “encouraged to consider” regulations 
curtailing employee non-compete agreements

FTC’s Proposed Rule in Jan. 2023 Bans All Non-
Competes

• Comment period ended

• FTC delayed vote on rule until 2024
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Non-Competes – State Trends

Recent federal efforts reflect state trends to limit use 
and enforceability of non-competes
• 47 states permit them to some extent, more than 12 

states/District of Columbia have recently taken steps to 
significantly limit use

Recent state efforts primarily focus on barring use 
with low wage workers
• Obama administration also called for limits

• Significant attention following litigation against Jimmy John’s 
non-compete restricting work for 2 years post-employment at 
other sandwich shops within 2 miles of any Jimmy John’s

19
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State Efforts to Limit

• District of Columbia – near total ban; similar to CA, ND, OK

▪ Some exceptions (e.g., physicians earning at least $250k/yr.)

▪ Anti-retaliation prohibitions for refusal to sign or comply

• Other states institute variable limitations based on pay:
▪ Colorado-$101,250 in 2022; adjusts with HCE exemption

▪ Illinois – $75,000 threshold 

▪ Maine – At/below 400% of poverty level ($50,000 per year)

▪ Maryland – $15/hour or $31,200 annually

▪ New Hampshire – 200% of minimum wage ($14.50/hour)

▪ Nevada – no non-competes for hourly wage earners

▪ Oregon – $100,533 threshold; bank for non-exempt/hourly 

▪ Rhode Island – ban for non-exempt or those making less than 250% of poverty level

▪ Virginia – “average weekly wage” threshold (currently $1,217 per week)

▪ Washington – $100,000 salary threshold

20
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Patchwork at State Level

21
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More State Trends…

• Illinois and Oregon – 14 days prior to employment/signing

•Colorado- specific stand alone notice signed by worker required

•Several states – non-compete requirement must be disclosed no later than time 
employment offer made

Timing and content of disclosure or mandatory review period

•Oregon – 12 mos.

•Massachusetts – 12 mos. (2 years in certain circumstances)

•Washington – greater than 18 mos. presumed unreasonable

Maximum length of restriction

•Massachusetts –provide salary during non-compete period

•Oregon – greater of 50% of pay or $100,533 during restricted period

•Washington – similar, but only in layoff circumstance

“Garden Leave” pay requirement
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And More State Trends

• Length of employment

▪ Illinois - employee must have worked for employer 
for minimum of 2 years

▪ Maine – cannot take effect until after 1 year of 
employment

• Attorney Fee Awards / Liquidated Damages

• Choice of law 

• Forum for disputes 

• Unique provisions for certain professions- e.g. 
physicians

23
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Legitimate and Reasonable 
Non-Solicits Are Not (Yet) Illegal

Non-solicit and non-compete provisions are generally 
permissible under antitrust law (for now), as long as 
they are “ancillary”:
• They are reasonably related to and necessary for the 

performance of a contract, joint venture, acquisition, other 
legitimate collaboration or arrangement, or there is another 
procompetitive justification; and

• Appropriately limited (narrowly tailored) in duration, geographic 
restriction, and employment function to match the scope of the 
business purpose; guided by state law interpretations.

24
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DOJ Recent Statements of Interest 
Regarding Non-Competes and 
Non-Solicits

DOJ filing Statements of Interest in civil cases arguing that 
certain non-competes or non-solicits should be treated as 
per se illegal no-poach agreements

• Examples include:

▪ Samuel Beck et al. v. Pickert Medical Group, P.C. et al. (Nev. Filed 
Feb. 25, 2022)

▪ Aya Healthcare Services, Inc. v. AMN Healthcare (9th Cir. 2020)

▪ Curtis Markson et al. v. CRST Int’l, Inc. (C.D. Cal. Filed July 18, 2022)

25



Healthcare M&A 
In the Antitrust 
Crosshairs
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Healthcare Antitrust Merger 
Challenges (2010- 2022)

2010-2013

• FTC v. Reading (2010)

• FTC v. OSF Rockford (2012)

• FTC v. Phoebe Putney (2013)

2014-2016

• FTC v. ProMedica (2014)

• FTC and Idaho v. St. Luke’s (2015)

• FTC v. Penn State Hershey (2016)

2016-2022

• FTC  v. Cabell (2016)

• FTC v. Advocate Health (2017), FTC v. Sanford (2018)

• UnitedHealth / Davita (2019)

• FTC v. Jefferson-Einstein (2020)

• U.S. v. UnitedHealth Group / Change Healthcare (2021)

• FTC and RI v. LifeSpan, Care New England (2022)
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M&A with Competitors Presents 
Antitrust Risk

1. Horizontal Overlap – most common theory of harm alleged by FTC, DOJ, 
state AGs between actual or potential competitors in relevant service line(s) 
and geographic market

2. Vertical Theory – DOJ, FTC, or state AG may investigate the extent to which 
the transaction could give the buyer an incentive to foreclose access to an 
input or raise costs to a competitor of either party

• UnitedHealth Group / Change Healthcare transaction challenged by DOJ on vertical 
theory of harm – DOJ lost

3. Cross-Market Theory – the FTC has recently focused on a theory of whether 
the merger of two non-competing companies may nevertheless result in a 
price increase, particularly where the parties operate in adjacent markets or 
have “common” customers; not (yet) litigated by the FTC, but it is becoming 
a more important focus in investigations 

4. Other Antitrust-Related Theories – these include buyer (monopsony) 
power, labor market issues, ESG

• Labor market issues reviewed in LifeSpan / CNE transaction; transaction abandoned
28
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Antitrust Enforcers Issue New 
Merger Guidelines and HSR Rules

• Draft Merger Guidelines issued in July 2023 – first revision since 2010

• Antitrust agencies’ roadmap when analyzing whether a merger or 
acquisition violates Section 7 of the Clayton Act

• Significant departure from 2010 Merger Guidelines:

▪ Lower market concentration threshold

▪ Vertical and cross-market acquisitions could face increased scrutiny 

▪ Focus on labor market effects, serial acquisitions

• Proposed changes to HSR Rules will require more document disclosure, 
more time to prepare HSR filing

• New Merger Guidelines and HSR Rules will expand deal timelines, 
necessitate closer review of potential antitrust issue, increase 
burden/expense on parties

29



Risk Reduction 
Strategies
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Risk Reduction Strategies

Review

Review organization’s 
practices to ensure 
that they do not raise 
antitrust red flags

•Distinguish between 
illegal and legitimate 
practices—e.g., a 
reasonable employee 
non-compete, one in the 
context of joint venture

Implement

Implement policy and 
procedures that 
expressly prohibit 
antitrust violations 

Provide

Provide antitrust 
compliance training 
for managers and 
employees who 
participate in 
business/M&A 
development, L&E 
decisions
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Use Caution When Considering Sharing 
Information with Competitors

Rules of thumb about sharing competitively sensitive 
information, such as wage information, with competitors:
• Can arise in trade or industry association context, or as part of 

benchmarking survey

• Competitor compensation and benefits information is considered 
“competitively sensitive” from antitrust POV

• Usually not per se (or automatically) illegal under antitrust law; 
instead judged under more lenient “rule of reason” standard

• Who is a competitor in a market can be murky

• BUT -- information sharing can lead to inference or perception of an 
illegal agreement in violation of antitrust laws:
▪ See, e.g., Carson-Merenda (Detroit Nurses) lawsuit

▪ Expensive, risky

32
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Document Creation Best Practices

• All documents and written communications may be subject to disclosure, 
and therefore could create legal and reputational risk

▪ The antitrust agencies define “all documents” broadly to include all 
emails, text messages, chat communications, personal email, and 
handwritten notes, in addition to more traditional presentations, 
excels and word documents

• All employees should operate under the assumption that their 
communications may be read by an FTC, DOJ, or state AG antitrust 
enforcer, and may be read in the light most favorable to government or 
potentially taken out of context

• Certain terms and concepts may be viewed differently by antitrust 
enforcers than they are internally – these areas can create red flags that 
may slow down or prolong an investigation

▪ Particularly sensitive terms include: comparisons to competitors, 
competitive landscape, markets, market shares, market power, 
product segments, leverage, dominate, and barriers to entry

• Mark documents as “draft,” “privileged & confidential,” “drafted at 
direction of counsel,” or “subject to attorney review” when appropriate

• Create a process for legal counsel to review drafts of strategic documents, 
board presentations, etc.

33



© 2023 Husch Blackwell LLP

If Antitrust Enforcer or 
Private Plaintiff Comes Knocking …

• Identify key employees and custodians of relevant documents

• Put a litigation hold in place

• Conduct a thorough internal investigation

• Review and know the documents, emails, texts, meetings

• Understand the theory of the case

• What are the anticompetitive and procompetitive effects?

• Understand the law in the relevant jurisdiction

• Consider self-reporting, and/or corporate compliance 
agreement

• Compliance training

34
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Key Takeaways

• Biden Administration seems to be doubling down on criminal 
prosecution of alleged antitrust violations, especially with 
respect to labor market practices 
▪ This message was a major takeaway from DOJ Antitrust Division 

officials at the ABA Antitrust Spring Meeting in March 2023

• Review any no-poach/no-hire agreements, even in the 
context of a broader competitor collaboration

• Review information sharing practices, including in context of 
trade association, competitor collaboration (e.g., a JV)

• Review M&A strategy and consider potential for substantive 
merger review/challenge if deal is with competitor

• Ensure antitrust compliance policy and procedures are well 
designed, applied in good faith, and work in practice 

35
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