Comment .

Source — RULPA Section 605.

SECTION 507. RIGHT TO DISTRIBUTION. When a parfner or transferee
becomes entiiled to receive a distribution, the partner or transferee has the status of] and
is entitled to all remedies available to, a creditor of the limited partnership with respect to
the distribution. However, the limited partnership’s obligation to make a distribution is
subject to offset for any amount owed to the limited partnership by the partner or
dissociated partner on whose account the distribution is made.

Comment

Source — RULPA Section 606.

This section’s first sentence refers to distributions generally. Contrast Section
508(e), which refers to indebtedness issued as a distribution.

The reference in the second sentence to “dissociated partner” encompasses

circumstances.in which the partner is gone and the dissociated partner’s transferable
interest is all that remains.

SECTION 508. LIMITATIONS ON DISTR_IBUTIOI\.I.
(a) A limited partnership may not make a &istribution in violation of the
parinership agreement.
(b) A limited partnership may not make a distribution if after the distribution:
(1) the limited partnership would not be able to pay its debts as they become

due in the ordinary course of the limited partnership’s activities; or
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(2) the lirﬁited partnership’s total assets would be less than the sum of its total
liabilities pius the amount that would be needed, if the limited partnership were to be
dissolved, wound up, and terminated at the time of the distribution, to satisfy the
preferential rights upon dissolution, winding up, and termination of partners whose
preferential rights are superior to those of persons receiving the distribution.

" (¢} A limited partnership may base a determination that a distribution is not
prohibited under subsection (b) on financial statements prepared on the basis of
accounting practices and principles that are reasonable in the circumstances or on a fair
valuation or other method that is reasonable in the circumstances.

(d) Except as otherwise provided in subsection (g), the effect of a distribution
under subsection (b) is measured: |

(1) in the case of distribution by purchase, redemption, or other acquisition of
a transferable interest in the limited partnership, as of the date money or other property is
transferred or debt incurred by the limited partnership; and

(2) in all other cases, as Qf. the date:

(A) the distribution is authorized, if the payment occurs withinl120 days
after that date; or |
(B) the payment is made, if payment occurs more thanl20 days after the

distribution is authorized.
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(¢) A limited partnership’s indebtedness to a partner incurred by reason of a
distribution made in accordance with this section is at parity with the limited
partnership’s indebtedness to its generél, unsecured creditors.

(f) A limited partnership’s indebtedness, including indebtedness issued in
connection with or as part of a distribution, is not considered a liability for purposes of
~ subsection (b) if the terms of the indebtedness provide that payment of principal and
interest are made only to the extent that a distribution could then be made to partners
under this section.

(g) If indebtedness is issued as a distribuﬁon, each payment of principal or
interest on the indebtedness is treated as a distribution, the effect of which is measured on
the date the payment is made.

Comment
Source - ULLCA Section 406. See also RMBCA Section 6.40.
Subsection (c) — This subsection appears to impose a standard of ordinary care, in

contrast with the general duty of care stated in Section 408(c). For a reconciliation of
these two provisions, see Comment to Section 509(a).

L)

SECTION 509. LIABILITY FOR IMPROPER DISTRIBUTIONS.
(a) A general partner that consents to a distribution made in violation of Sectidn
- 508 is personally liable to the limited partnership for the amount of the distribution which

exceeds the amount that could have been distributed without the violation if it is
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established that in consenting to the distribution the general partner failed to comply wifh
Section 408.

.(b) A partner or transferee that received a distribution knowing that the
distribution to that partner or transferee was made in violation of Section 508 is
personally liable to the limited partnership but only to the extent that the distribution
received by the partner or transferee exceeded the amount that could have been properly
paid under Section 508.

(c) A general partner-against which an action is commenced under subsection (a)
may:

(1) implead in the action any other person that is liable under subsection (a)-
and cofnpel contribution from the person; and
(2) implead in the action any person that received a distribution in violation of
subsection (b) and compel contribution from the person in the amount the person received
in violation of subsection (b).
(d) An action under this section is barred if it is not corﬁmcnced within two years
after the distribution.

Comment

Source — ULLCA Section 407. See also RMBCA Section 8.33.
In substance and effect this section protects the interests of creditors of the limited
partnership. Therefore, according to Section 110(b)(13), the partnership agreement may

not change this section in a way that restricts the rights of those creditors. As fora
limited partnership’s power to compromise a claim under this section, see Section 502(c).
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Subsection (a) — This subsection refers both to Section 508, which includes in its
subsection (c) a standard of ordinary care (“reasonable in the circumstances”™), and to
Section 408, which includes in its subsection (c) a general duty of care that is limited to
“refraining from engaging in grossly negligent or reckless conduct, intentional
misconduct, or a knowing violation of law.”

A limited partnership’s failure to meet the standard of Section 508(c) cannot by
itself cause a general partner to be liable under Section 509(a). Both of the following
would have to occur before a failure to satisfy Section 508(c) could occasion personal
liability for a general partner under Section 509(a):

* the limited partnership “base[s] a determination that a distribution is not
prohibited . . . on financial statements prepared on the basis of accounting
practices and principles that are [not] reasonable in the circumstances or on a [not]
tair valuation or other method that is [not] reasonable in the circumstances™
[Section 508(c)]

AND

*  the general partner’s decision to rely on the improper methodology in consenting
to the distribution constitutes “grossly negligent or reckless conduct, intentional
misconduct, or a knowing violation of law” [Section 408(c)] or breaches some
other duty under Section 408.

To serve the protective purpose of Sections 508 and 509, in this subsection
“consent™ must be understood as encompassing any form of approval, assent or
acquiescence, whether formal or informal, express or tacit.

Subsection (d) — The subsegtion’s limitation applies to the commencement of an

action under subsection (a) or (b) and not to subsection (c), under which a general partner
may implead other persons.
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|ARTICLE] 6
DISSOCIATION
SECTION 601. DISSOCIATION AS LIMITED PARTNER.
(a) A person does not have a right to dissociate as a limiteci partner before the
termination of the limited partnership.
(b) A person is dissociated frdm a limited partnership as a limited partner upon
the occurrence of an'y of the following events:
(n the limited partnership’s having notic.e of the person’s express will to
withdraw as a limited partner or on a later date specified by the person;
(2) an event agreed to in the partnership agreement as causing the person’s
dissociation as a limited partner; |
(3) the person’s expulsion as a limited partner pursuant to the partnership
agreement;
(4) the person’s expulsion as a ﬁmited partner by the unanimous consent of
the other partners if: .
(A) it is unlawful to carry on the limited partnership’s activities with the
person as a limited partner;
(B) there has been a transfer of all of the person’s transferable interest in

the limited partnership, other than a transfer for security purposes, or a court order

charging the person’s interest, which has not been foreclosed;
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(C) the person is a corporation and, within 90 days after the limited
rpaMership_ notifies the person that it will be expelled as a limited partner because it has
filed a certificate of dissolution or the equivalent, its charter has been revoked, or its right
to conduct business has been suspended by the jurisdiction of its incorporation, there is
no revocation of thé certificate of dissolution or no reinstatement of its charter or its right
to conduct business; or

(D) the person is a limited liability company or parinership that has been
dissolved and \;vhose business is being wound up;

(5) on application by the limited partnership, the person’s expulsion as a
limited partner by judicial order because: |

(A) the person engaged in wrongful conduct that adversely and materially
affected the limited partnership’s activities;

(B) the person willfully or persistently committed a material breach of the -
partnership agreement or of the obligation of good faith and fair dealing under Section
305(b); or .
(C) the person engaged in conduct relating to the limited partnership’s
activities which makes it not rgasonabiy practicable to carry on the activities with the

person as limited partner;

~ (6) in the case of a person who is an individual, the person’s death;
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(7) in the case of a person that is a trust or is acting as a limited partner by
virtue of being a trustee of a trust, distribution of the trust’s entire transferable interest in
the limited partnership, but not merely by reason of the substitution of a successor trustee;

(8) in the case of a person that is an estate or is acting as a limited partner by
virtue of being a peréonal representative of an estate, distribution of the estate’s entire
transferable interest in the limited partnership, but not merely by reason éf the
substitution of a successor personal representative;

(9) termination of a limited partner that is not an individual, partnership,
limited liability company, corporation, trust, or estate;

(10) the limited partnership’s participation in a conversion or merger under
[Article] 11, if the limited partnersﬁip:

(A) is not the converted or surviving entity; or
(B) is the converted or surviving entity but, as a result of the conversion or

merger, the person ceases to be a limited partner.

., Comment

Source — RUPA Section 601.

This section adopts RUPA’s dissociation provision essentially verbatim, except
for provisions inappropriate to limited partners. For example, this section does not
provide for the dissociation of a person as a limited partner on account of bankruptcy,
insolvency or incompetency.

This Act refers to a person’s dissociation as a limited partner rather than to the
dissociation of a limited partner, because the same person may be both a general and a
limited partner. See Section 113 (Dual Capacity). It is possible for a dual capacity
partner to dissociate in one capacity and not in the other.
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Subsection (a) — This section varies substantially from predecessor law. See
Comment to Section 505.

Subsection (b)(1) — This provision gives a person the power to dissociate as a
limited partner even though the dissociation is wrongful under subsection (a). See,
however, Section 110(b)(8) (prohibiting the partnership agreement from eliminating the
power of a person to dissociate as a general partner but imposing no comparable
restriction with regard to a person’s dissociation as a limited partner).

Subsection (b)(5) — In contrast to RUPA, this provision may be varied or even
eliminated by the partnership agreement.

SECTION 602. EFFECT OF DISSOCIATION AS LIMITED PARTNER.
(a) Upon a person’s dissociation as a limited partner:
(1) subject to Section 704, the person does not have further rights as a ﬁmited
partner;
| (2) the person’s obligation of good faith and fair dealing as a limited partner
under Section 305(b) continues only as to matters arising and events occurring before the
dissociation; and
(3) subject to Section 704 and [Article] I1, any transferable interest owned by
the person in the person’s capacity as a limited partner immediately before dissociation is
owned by the person as a mere transferee.
(b) A person’s dissociation as a limited partner does not of itself discharge the
i)erson from any obligation to the limited partnership or the other partners which the

person incurred while a limited partner.
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Comment

Source — RUPA Section 603(b).

Subsection (a)(1) — In general, when a person dissociates as a limited partner, the
person’s rights as a limited partner disappear and, subject to Section 113 (Dual Status),
the person’s status degrades to that of a mere transferee. However, Section 704 prov1des :
some special rights when dissociation is caused by an mdmdual’s death.

Subsection (a)(3) — For any person that is both a general partner and a limited
partner, the required records must state which transferable mterest is owned in which
capacity. Section 111(9)(C).

Article 11 provides for conversions and mergers. A plan of conversion or merger

may provide for the dissociation of a person as a limited partner and may override the rule
stated in this paragraph. :

SECTION 603. DISSOCIATION AS GENERAL PARTNER. A person is
dissociated from a limited partnership as a general partner upon the occurrence of any of
the following events:

(1) the limited partnership’s having notice of the person’s express will to
withdraw as a general partner or on a later date specified by the person;
(2) an event agreed to in the partnership agreement as causing the person’s
. dissociation as a general partner;
(3) the person’s expulsion as a general partner pursuant to the partnership
agreement;
(4) the person’s expulsion as a general partner by the unanimous consent of the

other partners if:
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(A) it is unlawful to carry on the limited partnership’s activities with the
person as a general partner;

(B) there has been a transfer of all or substantially all of the person’s
transferable interest in the limited partnership, other than a transfer for security purposes,
or a court order chafging the person’s interest, which has not been foreciosed;

(C) the person is a corporation and, within 90 days after the limited
partnership notifies the person that it will be expelled as a general partner because it has
filed a certificate of dissolution or the equivalent, its charter has been revoked, or its right
to conduct business has been suspended by the jurisdiction of its incorporation, there is
no revocation of the certificate of dissolution or no réinstatement of its charter or its right
to conduct business; or

(D) the person is a limited liability company or partnership that has been
dissolved and whose business is being wound up;

(5) on application by the limited partnership, the person’s expulsion as a general |
partner by judicial determination begause:

(A) the person engaged in wrongful conduct that adversely and materially
affected the limited partnership activities;

(B) the person willfully or persistently committed a material breach of the
partnership agreement or of a duty owed to the partnership or the other partners under

Section 408; or
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(C) the person engaged in conduct relating to the limited partnership’s
activities which makes it not reasonably practicable to carry on the activities of the
limited partnership with the person as a general partuner;

(6) th.f: person’s:

(A) beco;riing a debtor in bankruptcy;

(B) execution of an assignment for the benefit of creditors;

(C) seeking, consenting to, or acquiescing in the appointmenf of a trustee,
receiver, or liquidator of the person or of all or substantially ail of the person’s property;
or-

(D) failure, within 90 days after the appointment, to have vacated or stayed the
appointment of a trustee, receiver, or liquidator of the general partner or of all or
substantially all of the person’s property obtained without the person’s consent or
acquiescence, or failing within 90 days after the expiration of a stay to have the
appointment vacated;

(7) in the case of a person who is an individual:

{A) the person’s death;

(B) the appointment of a guardian or general conservator for the person; or

(C) a judicial determination that the person has otherwise become incapable of

performing the person’s duties as a general pariner under the partnership agreement;
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() in the case of a person that is a trust or is acting as a general partner by virtue
of being a trustee of a trust, distribution of the trust’s entire transferable interest in the
limited partnership, but not merely by reason of the substitution of a successor trustee;

(9) in the case of a person that is an estate or is acting as a general partner by
virtue of being a pefsonal representative of an estate, distribution of the estate’s entire
transferable interest in the limited partnership, but not merely by reason of the
substitution of a successor personal representative;

(10) teﬁnination of a general partner that is not an individual, partnership, limited
liability company, corporation, trust, or estate; or

(11) the limited partnership’s participation in a conversion or merger under
{Article] 11, if the limited partnership:

(A) is not the converted or surviving entity; or
(B) is the converted or surviving entity but, as a result of the conversion or
.merger, the person ceases to be a general partner.

Comment

Source — RUPA Section 601.

This section adopts RUPA’s dissociation provision essentially verbatim. This Act
refers to a person’s dissociation as a general partner rather than to the dissociation of a
general partner, because the same person may be both a general and a limited partner.
See Section 113 (Dual Capacity). It is possible for a dual capacity partner to dissociate in
one capacity and not in the other.

Paragraph (1) — The partnership agreement may not eliminate this power to
dissociate. See Section 110(b)(8).
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Paragraph (5) — In contrast to RUPA, this provision may be varied or even
eliminated by the partnership agreement.

SECTION 604. PERSON’S POWER TO DISSOCIATE AS GENERAL
PARTNER; WRONGFUL DISSOCIATION,
(a) A person has the power to dissociate as a general pértner at any time,
rightfully or wrongfully, by express will pursuant to Section 603(1).
(b) A person’s dissociation as a general partner is wrongful only if:

(1) it is in breach of an express provision of the partnership agreement; or

(2) it occurs before the termination of the limited partnership, and:

(A) the person withdraws as a general partner by express will;

(B) the person is expelled as a general partner by judicial determination '
under Section 603(5);
(C) the person is dissociated as a general partner by becoming a debtor in

bankruptcy; or

| (D) in the case of a p:e:rson that is not an individual, trust other thaﬁ
business trust, or estate, the person is expelled or otherwise dissociated as a general-
partner because it wiltfully dissolved or terminated.

(c) A person that wrongfully dissociates as a general partner is liable to the

limited partnership and, subject to Section 1001, to the other partners for damages caused
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by the dissociation. The liability is in addition to any other obligation of the general
partner to the limited partnership or to the other partners.

Comment

Souree — RUPA Section 602.

Subsection (a) — The partnership agreement may not eliminate this power. See
Section 110(b)(8).

Subsection (b}(1) — The reference to “an express provision of the partnership
agreement” means that a person’s dissociation as a general partner in breach of the
obligation of good faith and fair dealing is not wrongful dissociation for the purposes of
this section. The breach might be actionable on other grounds.

Subsection (b)(2) — The reference to “before the termination of the limited
partnership” reflects the expectation that each general partner will shepherd the limited
partnership through winding up. See Comment to Section 406(f). A person’s obligation
to remain as general partner through winding up continues even if another general partner
dissociates and even if that dissociation leads to the limited partnership’s premature
dissolution under Section 801(3)(A).

Subsection (¢) — The language “subject to Section 1001” is intended to preserve
the distinction between direct and derivative claims.

SECTION 605. EFFECT OF DISSOCIATION AS GENERAL PARTNER.
{(a) Upon a person’s dissociation as a general partner:
(1) the pel;son’s right to participate as a general partner in the management and
| conduct of the partnership’s activities terminates;
(2) the person’s duty of loyalty as a general partner under Section 40.8(b)(3)

terminates;

96



(3) the person’s duty of loyalty as a general partner under Section 408(b)(1)
and (2) and duty of care under Section 408(c) continue.orﬂy with regard to matters arising -
and events occurring befﬁre the person’s dissociation as a general partner;

(4) the person may sign and deliver to the [Secretary of State] for filing a
statement of dissoci.zition pertaining to the person and, at the request of the limited
partnership, shall sign an amendment to the certificate of limited partnership which states
that the person has dissociated; and

(5) subject to Section 704 and [Article] 11, any tranéferable interest owned by
the person immediately before dissociation in the person’s capacity as a general partner is
owned by the person as a mere t_ransferee.

(b) A person’s dissociation as a general partner does not of itself discharge the
persoﬁ from any obligation to the limited pértnership or the other partners which the
~ person incurred while a general partner.

Comment

Source - RUPA Section 603(b).

Subsection (a)(1) — Once a person dissociates as a general partner, the person
loses all management rights as a general partner regardless of what happens to the limited
partnership. This rule contrasts with RUPA Section 603(b)(1), which permits a
dissociated general partner to participate in winding up in some circumstances.

Subsection (a)(4) — Both records covered by this paragraph have the same effect
under Section 103(d) — namely, to give constructive notice that the person has dissociated
as a general partner. The notice benefits the person by curtailing any further personal
liability under Sections 607, 805, and 1111. The notice benefits the limited partmership
by curtailing any lingering power to bind under Sections 606, 804, and 1112.
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The limited partnership is in any event obligated to amend its certificate of limited
partnership to reflect the dissociation of a person as general partner. See Section
202(b)(2). In most circumstances, the amendment requires the signature of the person
that has dissoctated. Section 204(a)(5)(C). If that signature is required and the person
- refuses or fails to sign, the limited partnership may invoke Sectlon 205 (Signing and
F 1I1ng Pursuant to Judicial Order).

Subsection (a)(5) - In general, when a person dissociates as a general partner, the
person’s rights as a general partner disappear and, subject to Section 113 (Dual Status),
the person’s status degrades to that of a mere transferee. For any person that is both a
general partner and a limited partner, the required records must state which transferable
interest is owned in which capacity. Section 111(9)(C).

Section 704 provides some special rights when an individual dissociates by dying.
Article 11 provides for conversions and mergers. A plan of conversion or merger may

provide for the dissociation of a person as a general partner and may override the rule
stated in this paragraph.

SECTION 606. POWER TO BIND AND LIABILITY TO LIMITED
PARTNERSHIP BEFORE DISSOLUTION OF PARTNERSHIP OF PERSON
DISSOCIATED AS GENERAL PARTNER.

(a) After a person is dissociated as a general partner and before the limited
partnership is dissolved, converted ynder [Article] 11, or merged out of existence under -
[Article 11], the limited partnership is bound by an act of the person only if:

(1) the act would have bound the limited partnership under Section 402 before
the dissociation; and
(2) at the time the other party enters into the transaction:

(A) less than two years has passed since the dissociation; and
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(B) the other party does not have notice of the dissociation and reasonably
believes that the person is a general partner.
(b) If a limited partnership is bound under subsection (a), the person dissociated
as a general partner which caused the limited partnership to be boﬁnd is liable:
(1) to therlimited partnership for any damage caused to the limited partnership
arising from the obligation incurred under subsection (a); and |
(2) if a general p-artner or another person dissociated as a general- i)axtner is
liable for the obligation, to the general partner or other person for any damage caused to
the general partner or other person arising from the liability.

Comment

Source — RUPA Section 702.

This Act contains three sections pertaining to the lingering power to bind of a
person dissociated as a general partner:

» this section, which applies until the limited partnership dissolves, converts to

another form of organization under Article 11, or is merged out of existence under
Article 11;

+  Section 804(b), which applies affer a limited partnership dissolves; and
« Section 1112(b), which applies after a conversion or merger.

Subsection (a)(2)(B) — A person might have notice under Section 103(d)(1) as
well as under Section 103(b).

Subsection (b) — The liability provided by this subsection is not exhaustive. For
example, if a person dissociated as a general partner causes a limited partnership to be
bound under subsection (a) and, due to a guaranty, some other person is liable on the
resulting obligation, that other person may have a claim under other law against the
person dissociated as a general partner.
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SECTION 607. LIABILITY TO OTHER PERSONS OF PERSON
DISSOCIATED AS GENERAL PARTNER.

(a) A person’s dissociation as a general partner does not of itself discharge the

person’s liability asa general partner for an obligation of the limited partnership incurred
before dissociation. Except as otherwise provided in subsections (b) and (c), the person is
not liable for a limited partnership’s obligation incurred after dissociation.

{(b) A person whose dissociation as a general partner resulted in a dissolution and

winding up of the limited partnership’s activities is liable to the same extent as a general

partner under Section 404 on an obligation incurred by the limited partnership under

Section 804.

(c) A person that has dissociated as a general partner but.whose
~ dissociation did not result in a dissolution and windin‘g up of the limited partnership’s
activities is liable on a transaction entered into by the limited partnership after the
dissociation only if: ,
(1) a general partner would be liable on the transaction; and
(2) at the time the other party enters into the transaction: |

(A) less than two years has passed since the dissociation; and

(B) the other party does not have notice of the dissociation and reasonably

believes that the person is a general partner.
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(d) By agreement with a creditor of a limited partnership and the limited
partnership, a person dissociated as a general partner may be released from liability for an
obligation of the limited partnership.

(e) A person dissociated as a general partner is released ﬁ:ém liability for an
obligation of the limited partnership if the limited partnership’s creditor, with notice of
the person’s dissociation as a general partner but without the person’s consent, agrees to a
material alteration in the nature or time of payment of the obligation.

Comment

-Source — RUPA Section 703.

A person’s dissociation as a general partner does not categorically prevent the
person from being liable as a general partner for subsequently incurred obligations of the
limited partnership. If the dissociation results in dissolution, subsection (b) applies and
the person will be liable as a general partner on any partnership obligation incurred under
Section 804. In these circumstances, neither filing a statement of dissociation nor
amending the certificate of limited parinership to state that the person has dissociated as a
general partner will curtail the person’s lingering exposure to liability.

If the dissociation does not result in dissolution, subsection (c) applies. In this
context, filing a statement of dissociation or amending the certificate of limited
partnership to state that the person has dissociated as a general partner will curtail the
person’s lingering liability. See subsection (c)}(2)(B).

H the limited partn'ership subsequently dissoives as the result of some other
occurrence (i.e., not a result of the person’s dissociation as a general partner), subsection
(c) continues to apply. In that situation, Section 804 will determine whether, for the
purposes of subsection (¢), the limited partnership has entered into a transaction after
dissolution. '

If the limitéd partnership is a limited liability limited partnership, these liability
rules are moot.

Subsection (a) — The phrase “liability as a general partner for an obligation of the
limited partnership” refers to liability under Section 404. Following RUPA and the UPA,
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this Act leaves to other law the question of when a limited partnership obligation is
incurred.

Subsection (c)(2)(B) — A person might have notice under Section 103(d)(1) as
well as under Section 103(b).
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[ARTICLE] 7
TRANSFERABLE INTERESTS AND RIGHTS
OF TRANSFEREES AND CREDITORS

SECTION 701. PARTNER’S TRANSFERABLE INTEREST. The only interest
of a partner which is transferable is the partner’s transferable interest. A transferable

interest is personal property.

Comment

Source — RUPA Section 502.

Like all other partnership statutes, this Act dichotomizes each partner’s rights into
economic rights and other rights. The former are freely transferable, as provided in
Section 702. The latter are not transferable at all, unless the partnership agreement so
provides. '

Although a partner or transferee owns a transferable interest as a present right, that
right only entitles the owner to distributions if and when made. See Sections 504 (subject
to any contrary provision in the partnership agreement, no right to interim distribution -
unless the limited partnership decides to make an interim distribution) and the Comment
to Section 812 (subject to any contrary provision in the partnership agreement, no partner

obligated to contribute for the purpose of equalizing or otherwise allocating capital
losses).

SECTION 702. TRANSFER OF PARTNER’S TRANSFERABLE INTEREST.
(a) A transfer, in whole or in part, of a partner’s transferable interest:
(1) is permissible;
(2) does not by itself cause the partner’s dissociation or a dissolution and

winding up of the limited partnership’s activities; and
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(3) does not, as against the other partners or the limited partnership, entitle the
transferee to participate in the management or conduct of the limited partnership’s
activities, to require access to information concerning the lHmited partnership’s
transactions except as otherwise provided in subsection (c), or to inspect or copy the
required information or the limited partnership’s other records.

(b) A transferee has a right to receive, in accordance with the transfer:

(1) distributions to which the transferor would otherwise be entitled; and

(2) upon the dissolution and winding up of the limited partnership’s activities
the net amount otherwise distributabie to the transferor.

(c) In a dissolution and winding up, gtrénsferee is entitled to an account of the
limited partnership’s transactions only from the date of dissolution.

(d) Upon traﬁsfer, the transferor retains the rights of a partner other than the
interest in distributions transferred and retains all duties and obligations of a partner.

(e) A limited partnership need not give effect to a transferee’s rights under this
section until the limited partnership has notice of the transfer.

(f) A transfer of a partner’s transferable interest in the limited partnership in
violation of a restriétion on transfer contained in the partnership agreement is ineffective
as to a person having notice of the restriction at the time of transfer.

(g) A transferee that becomes a partner with respect to a transferable iﬁterest is

liable for the transferor’s obligations under Sections 502 and 509. However, the

104




transferee is not obligated for liabilities unknown to the transferee at the time the
transferee became a partner.

Comment

Source — RUPA Section 503, except for subsection (g), which derives from
RULPA Section 704(b). Following RUPA, this Act uses the words “transfer” and
“transferee” rather than the words “assignment” and “assignee.” See RUPA Section 503.

Subsection (a)(2) -- The phrase “by itself” is significant. A transfer of all of a
person’s transferable interest could lead to dissociation via expulsion, Sections '
601(b)(4)(B) and 603(4)(B). '

Subsection (a)(3) — Mere transferees have no right to intrude as the partners carry
on their activities as partners. Moreover, a partner’s obligation of good faith and fair
dealing under Sections 305(b) and 408(d) is framed in reference to “the limited

partnership and the other partners.” See also Comment to Section 1102(b)(3) and
Comment to Section 1106(b)(3).

SECTION 703. RIGHTS OF CREDITOR OF PARTNER OR TRANSFEREE.
(a) On application to a court of competent jurisdiction by any judgment creditor

of a partner or transferee, the court may charge the transferable interest of the judgment
debtor with payment of the unsatisfied amount of the judgment with interest. To the
extent so charged, the judgment creditor has only the rights of a transferee. The court
may appoint a receiver of the share of the distributions due or to become due to the
judgment debtor in respect of the partnership and make all other orders, directions,
accounts, and inquiries the judgment debtor might have made or which the circumstances

of the case may require to give effect to the charging order.
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(b) A charging order cor_istitutes a lien on the judgment debtor’s transferable
interest. The court may order a foreclosure upon the interest subject to the charging order
at any time. The purchaser at the foreclosure sale has the rights of a transferee.

(c) At any time before foreclosure, an interest charged mayr be redeeﬁled:

(1) by the judgment debtor;

(2) with property other than limited partnership propertf, by one or more of
the other partners; or

(3) with limited partnership propérty, by the limited partnership with the
consent of all partners whose interests are not so charged.

(d) This [Act] does not deprive any partner or transferee of the benefit of any
exemption laws applicable to the pa_rtner’s or transferee’s transferable interest.

(e) This section provides the exclusive remedy by which a judgment creditor of a
partner or transferee may satisfy a judgment out of the judgment debtor’s transferable
interest.

Comment

a

Source — RUPA Section 504 and ULLCA Section 504.

This section balances the needs of a judgment creditor of a partner or transferee
with the needs of the limited partnership and non-debtor partners and transferees. The
section achieves that balance by allowing the judgment creditor to collect on the
Jjudgment through the transferable interest of the judgment debtor while prohibiting
interference in the management and activities of the limited partnership.

Under this section, the judgment creditor of a partner or transferee is entitled to a
charging order against the relevant transferable interest. While in effect, that order
entitles the judgment creditor to whatever distributions would otherwise be due to the
. partner or transferee whose interest is subject to the order. The creditor has no say in the
timing or amount of those distributions. The charging order does not entitle the creditor
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to accelerate any distributions or to otherwise interfere with the management and
activities of the limited partnership.

Foreclosure of a charging order effects a permanent transfer of the charged
transferable interest to the purchaser. The foreclosure does not, however, create any
rights to participate in the management and conduct of the limited partnership’s activities.
The purchaser obtains nothing more than the status of a transferee.

Subsection (a) — The court’s power to appoint a receiver and “make all other
orders, directions, accounts, and inquiries the judgment debtor might have made or which
the circumstances of the case may require” must be understood in the context of the
balance described above. In particular, the court’s power to make orders “which the
circumstances may require” is limited to “giv]ing] effect to the charging order.”

Example: A judgment creditor with a charging order believes that the limited
partnership should invest less of its surplus in operations, leaving more funds for
distributions. The creditor moves the court for an order directing the general partners
to restrict re-investment. This section does not authorize the court to grant the
motion.

Example: A judgment creditor with a judgment for $10,000 against a partner obtains
a charging order against the partner’s transferable interest. The limited partnership is
duly served with the order. However, the limited partnership subsequently fails to
comply with the order and makes a $3000 distribution to the partner. The court has
the power to order the limited partnership to turn over $3000 to the judgment creditor
to “give effect to the charging order.”

The court also has the power to decide whether a particular payment is a
distribution, because this decision dgtermines whether the payment is part of a
transferable interest subject to a charging order. (To the extent a payment is nota
distribution, it is not part of the transferable interest and is not subject to subsection (e).
The payment is therefore subject to whatever other creditor remedies may apply.)

Subsection (c)(3) — This provision requires the consent of all the limited as well
as general partners.

SECTION 704. POWER OF ESTATE OF DECEASED PARTNER. Ifa partner

dies, the deceased pariner’s personal representative or other legal representative may
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exercise the rights of a transferee as provided in Section 702 and, for the purposes of
scttling the estate, may exercise the rights of a current limited partner under Section 304.

Comment

Section 702 strictly limits the rights of transferees. In particular, a transferee has
no right to participate in management in any way, no voting rights and, except following
dissolution, no information rights. Even after dissolution, a transferee’s information
rights are limited. See Section 702(c).

This section provides special informational rights for a deceased partner’s legal
representative for the purposes of settling the estate. For those purposes, the legal
representative may exercise the informational rights of a current limited partner under
Section 304. Those rights are of course subject to the limitations and obligations stated in
that section — e.g., Section 304 (g)  restrictions on use) and (h) (charges for copies) — as
well as any generally applicable limitations stated in the partnership agreement.
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[ARTICLE] 8
DISSOLUTION
SECTION 801. NONJUDICIAL DISSOLUTION. Except as otherwise provided
in Section 802, a limited partnership is dissolved, and its a.ctivitiesr must be wound up,
only upon the occurrence of any of the following:

(1) the happening of an event specified in the partnership agreement;

(2) the consent of all general partners and of limited partners owning a majority of
the ﬁghts to receive distributions as limited partners at the time the consent is to.be
eﬁeétive;

(3) after the dissociation of a person as a general partner:

(A) if the limited partnership has at least one remaining general partnér, the
consent to dissolve the limited partnership given within 90 days after the dissociation by
partners owning a majérity of the rights to receive distributions as partners at the time the
consent 1s to be effective; or

~ (B) if the limited partnership does not have a remaining general partner, the
passage of 90 days after the disséciation, unless before the end of the period:

{i) consent to continue the activities of the limited partnership and admit at
least one general partner is given by limited partners owning a majority of the rights to
receive distributions as limited partners at the time the consent is to be effective; and

(ii) at least one person is admitted as a general partner in accordance with

the consent;
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(4) the passage of 90 days after the dissociation of the limited partnership’s last
limited partner, unless before the end of the period the limited partnership admits at least
one limited partner; or

(5) the signing and filing of a declaration of dissolution byrthe [Secretary of State]
under Section 809(0'). |

Comment

This Act does not require that any of the consents referred to in this section be
given in the form of a signed record. The partnership agreement has the power to impose
that requirement. See Comment to Section 110.

In several provisions, this section provides for consent in terms of rights to receive
distributions. Distribution rights of non-partner transferees are not relevant. Mere
transferees have no consent rights, and their distribution rights are not counted in
determining whether majority consent has been obtained. '

Paragraph (1) — There is no requirement that the relevant provision of the
partnership agreement be made in a record, unless the partnership agreement creates that
-requirement. However, if the relevant provision is not “contained in a partnership
agreement made in a record,” Section 111(9)(D) includes among the limited partnership’s
- required information “a record stating . . . any events upon the happening of which the
limited partnership is to be dissolved and its activities wound up.”

Paragraph (2) — Rights {o receive distributions owned by a person that is both a
general and a limited parter figure into the limited partner determination only to the
extent those rights are owned in the person’s capacity as a limited partner. See Section
11{9XC).

Example: XYZ is a limited partnership with three general partners, each of whom is
also a limited partner, and 5 other limited partners. Rights to receive distributions are
allocated as follows:

Partner #1 as general partner — 3%
Partner #2 as general partner — 2%
Partner #3 as general partner — 1%
Partner #1 as limited partner -- 7%
Partner #2 as limited partner — 3%
Partner #3 as limited partner — 4%
Partner #4 as limited partner — 5%
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Partner #5 as limited partner — 5%
Partner #6 as limited partner — 5%
Partner #7 as limited partner — 5%
Partner #8 as limited partner — 5%
Several non-partner transferees, in the aggregate — 55%

Distribution rights owned by persons as limited partners amount to 39% of total
distribution rights. A majority is therefore anything greater than 19.5%. H only
Partners 1,2, 3 and 4 consent to dissolve, the limited partnership is not dissolved.
Together these partners own as limited partners 19% of the distribution rights owned
by persons as limited partners — just short of the necessary majority. For purposes of
this calculation, distribution rights owned by non-partner transferees are irrelevant.
So, too, are distribution rights owned by persons as general partners. (However,
dissolution under this provision requires “the consent of all general partners.”)
Paragraph (3)(A) — Unlike paragraph (2), this paragraph makes no distinction
* between distribution rights owned by persons as general partners and distribution rights

owned by persons as limited partners. Distribution rights owned by non-partner
transferees are irrelevant. -

SECTION 802. JUDICIAL DISSOLUTION. On application by a partner the
[appropriate court] may order dissolution of a limited partnership if it is not reasonably
practicable to carry on the activities of the limited partnership in conformity with the
partnership agreement,

Comment

Source — RULPA Section 802.

Section 110(b)(9) limits the power of the partnership agreement with regard to
this section.

SECTION §03. WINDING UP.
(a) A limited partnership continues after dissolution only for the purpose of
winding up its activities.

111



(b) In winding up its activities, the limited partnership:

(1) may amend its certificate of limited partnership to state that the limited
partnership is dissolved, preserve the limited paftnership business or property as a going
concern for a reasonable time, prosecute and defend actions and proceedings, Whether
civil, criminal, or a(iministrative, transfer the limited partnership’s property, settle
disputes by mediation or arbitration, file a statement of termination as provided in Section
203, and perform other necessary acts; and

(2) shall discharge the limited partnership’s liabilities, settle and close the
limited partnership’s activities, and marshal and distribute the assets of the partnership. -

(c) If a dissolved limited partnefship does not have a general partner, a person to
wind up the dissolved limited partnership’s activities may be appoiﬁted by the consent of
limited partners owning a majority of the rights to receive distributions as limited partners
at the time the consent is to be effective. A person appointed under this subsection:

(1) has the powers of a general partner under Section 804; and

(2) shall promptly amend the certificate of limited partnership to state:

(A) that the limited partnership does not have a general partner,

(B} the name of the person that has been appoiﬁted to wind up the limited
partnership; and

(C) -the street and mailing address of the person.

(d) On the appliéation of any partner, the [appropriate court] may order judicial
supervision of the winding up, including the appointment of a person to wind up the

dissolved limited partnership’s activities, if:
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(1) a limited partnership does not have a general partner and within a
reasonable time following the dissolution no .person has been appointed pursuant to
subsection (c); or

{2) the applicant establishes other good cause.

Comment

Source — RUPA Sections 802 and 803.
Subsection (b)(2) — A limited partnership may satisfy its duty to “discharge” a
liability either by paying or by making an alternative arrangement satisfactory to the

creditor.

.Subsection {c) — The method for determining majority consent is analogous to the
method applicable under Section 801(2). See the Comment to that paragraph.

A person appointéd under this subsection is not a general partner and therefore is
not subject to Section 408.

SECTION 804. POWER OF GENERAL PARTNER AND PERSON
DISSOCIATED AS GENERAL PARTNER TO BIND PARTNERSHIP AFTER
DISSOLUTION.

(a) A limited partnership is ;:)ound by a general partner’s act after dissolution
which:
(1) is appropriate for winding up the limited partnership’s activities; or
(2) would have bound the limited partnership under Section 402 before

dissolution, if| at the time the other party enters into the transaction, the other party does

not have notice of the dissolution.
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) .A person dissociated as a general partner binds a limited partnership through
an act occurring afier dissolution if:
(1) at the time the other party enters into the transaction:
(A} less than two years has passed since the dissociation; and
(B) the other party does not have notice of the dissociation and reasonably
believes that the person is a general partner; and
(2) the act:
(A) is appropriate for winding up the limited partnership’s activities; or
{B) would have bound the limited partnership under Section 402 before
dissolution and at the time the other party enteré into the transaction the other party does
not have notice of the dissolution.

Comment

Subsection (a) - Source: RUPA Section804.

Subsection (a)(2) — A person might have notice under Section 103(d)(2)
(amendment of certificate of limited partnership to indicate dissolution) as well as under
Section 103(b).

Subsection (b) — This subsection deals with the post-dissolution power to bind of
a person dissociated as a general partner. Paragraph (1) replicates the provisions of
Section 606, pertaining to the pre-dissolution power to bind of a person dissociated as a
general partner. Paragraph (2) replicates the provisions of subsection {a), which state the
post-dissolution power to bind of a general partner. For a person dissociated as a general
partner to bind a dissolved limited partnership, the person’s act will have to satisfy both
paragraph (1) and paragraph (2).

Subsection (b)}(1)}(B) — A person might have notice under Section 103(d)(1) as
well as under Section 103(b).

Subsection (b)(2){(B) — A person might have notice under Section 103(d)(2)

(amendment of certificate of limited partnership to indicate dissolution) as well as under
Section 103(b).
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SECTION 805. LIABILITY AFTER DISSOLUTION OF GENERAL |
PARTNER AND PERSON DISSOCIATED AS GENERAL PARTNER TO
LIMITED PARTNERSHIP, OTHER GENERAL PARTNERS, AND PERSONS
DISSOCIATED AS GENERAL PARTNER.

(a) If a general partner having knowledge of the dissolution causes a limited
partnership to incur an obligation under Section 804(a) by an act that is not appropriate
for winding up the partnership’s activities, the general partner is liable:

(1) to the limited partnership for any damage caused to the limited partnership
arising from the obligation; and

(2) if another general partner or a person dissociated as a general partner is
liable for the obligation, to that other genefal partner or person for any damage caused to
that other general partner or person arising from the liability.

(b) If a person dissociated as a general partner causes a limited partnership to
incur an obligation under Section 804(b), the person is liable:

(1) to the limited partﬁership for any damage caused to the limited partnership
a,rising'fromr the obligation; and
(2) if a general partner or another person dissociated as a general partner is
liable for the obligation, to the general pariner or other person for any damage caused to
the general partner ror other person arising from the liability.
Comment

© Source — RUPA Section 806.
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It is possible for more than one person to be liable under this section on account of
the same limited partnership obligation. This Act does not provide any rule for
apportioning liability in that circumstance.

Subsection (a)(2) — If the limited partnersh.ip is not a limited liability limited
partnership, the liability created by this paragraph includes liability under Sections 404(a),

607(b), and 607(c). The paragraph also applies when a partner or person dissociated as a
general partner suffers damage due to a contract of guaranty.

SECTION 806. KNOWN CLAIMS AGAINST DISSOLVED LIMITED
PARTNERSHIP.
(a) A dis$olved limited partnership may dispose of the known claims against it by
following tfle, procedure described in subsection (b).
(b) A dissolved limited ﬁartnership may notify its known claimants of the
dissolution in a record. The notice must:
(1) specify the information required to be included in a claim;
(2) provide a mailing address to which the claim is to be sent;
3 state the deadline for recéipt of the claim, which may not be less than 120
l days after the date the notice is recei!ved by the claimant;
(4) state that the cl_aim will be barred if not received by the deadline; and
(5) unless the limited partnership has been throughout its existence a limited
liability limited partnership, state that the barring of a claim against the iimited
partnership will also bar any corresponding claim against any general partner or person

dissociated as a general partner which is based on Section 404.
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{c) A claim agﬁihst a dissolved limited partnership is barred if the requirements of
subsecti;an (b) are met and:
(1) the claim is not received by the specified deadline; or
(2) in the case of a claim that is timely received but rejected by the dissolved
limited partnership, the claimant does not commence an action to enforce the claim
-against the limited partnership within 90 days after the receipt of the notice of the
rejection.
(d) This section does not apply to a claim based on an event occurring after the
effective date of dissolution or a lial:;ility that is contingent on that date.

Comment
Source — ULLCA Section 807. See also RMBCA Section 14.06.
Paragraph (b)(5) — If the limited partnefship has always been a limited liability

limited partnership, there can be no liability under Section 404 for any general partner or
person dissociated as a general partner.

SECTION 807. OTHER CLAIMS AGAINST DISSOLVED LIMITED
PARTNERSHIP.

(a) A dissolved limited partnership may publish notice of its dissolution and
request persons having claims against the limited partnérship to present them in
accqrdancc with the notice.

(b) The notice must:

(1) be published at least once in a newspaper of general circulation in the

[county] in which the dissolved limited partnership’s principal office is located or, if it
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has none in this State, in the [county] in which the limited partnership’s designated office
is or was last located;

(2) describe the information required to be contained in a claim and provide a
mailing address to which the claim is to be sent;

{3) state i&hat a claim against the limited partnership is barred uniess an action
to enforce the claim is commenced within five years after publication of the notice; and

4) urﬂess the limited partnership has beeﬁ throughout its existence a limited
liability limited partnership, state that the barring of a claim against the limited
partnership will also bar any corresponding claim against any general partner or person
dissociated as a general. partner which is based on Section 404.

{c) Ifa dissolvéd limited partnership publishes a notice in accordance with
subsection (b), the claim of each of the following claimants is barred unless the claimant
commences an action to enforce the claim against the dissolved limited partoership within
five yezirs after the publication date of the notice:

(1) a claimant that did not receive notice in a record under Section 806;
(2) a claimant whose claim was timely sent to the dissolved limited
partnership but nbt acted on; and
(3) a claimant Whose claim is contingent or based on an event occurring after
the effective date of dissolution.

(d) A claim not barred under this section may be enforced:

(1) against the dissolved limited partnership, to the extent of its undistributed

assets;
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(2) if the assets have been distributed in liquidation, against a partner or
transferee to the extent of that person’s proportionate share of the claim or the limited
partnership’s assets distributed to the partner or transferee in liquidation, whichever is
less, but a person’s total liability for all claims under this paragraph does not exceed the
total amount of asset's distributed to the person as part of the winding up of the dissolved
limited partnership; or

(3) against any person liable on the claim under Section 404.

Comment
Source — ULLCA Section 808. See also RMBCA Section 14.07.
Paragraph (b)(4) — If the limited partnership has always been a limited liability

limited partnership, there can be no liability under Section 404 for any general partner or
person dissociated as a general partner.

SECTION 808. LIABILITY OF GENERAL PARTNER AND PERSON
DISSOCIATED AS GENERAL PARTNER WHEN CLAIM AGAINST LIMITED
PARTNERSHIP BARRED. Ifa c%ajm against a dissolved limited partnership is barred
under Section 806 or 807, any corresponding claim under Section 404 is also barred.

Comment

The liabilify under Section 404 of a general partner or person dissociated as a
general partner is merely liability for the obligations of the limited partnership.

SECTION 809. ADMINISTRATIVE DISSOLUTION.
(a) The [Secretary of State] may dissolve a limited partnership administratively if

the limited partnership does not, within 60 days after the due date:
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(1) pay any fee, tax, or penalty due to the [Secretary of State] under this [Act]
or other law; or
(2) deliver its annual report to the [Secretary of State].

(b) If the {Secretary of State] determines that a ground exiéts for administratively-
dissolving a limjted'partnership, the [Secretary of State] shall file a record of the
‘determination and serve the limited parinership with a copy of the filed record.

(c) If within 6¢ days after service of the copy the 1imited partnership does not
correct each gréund for ciissolution or demonstrate to the reasonable satisfaction of the
[Secretary of State] that each ground determined by the [Secretary of State] does not
exist, the [Secretary of State] shall administratively dissolve the limited partnership by
preparing, signing and filing a declaration of dissolution that states the grounds for
dissolution. The [Secretary of State] shall serve the limited partnership with a copy of the
filed declaration. |

(d) A limited partnership administratively dissolved continues its existence but
may carry on only activities necessary to wind up its activities and liquidate its assets
under Sections 803 and 812 and to notify claimants under Sections 806 and 807.

(e) The administrative dissolution of a limited partnership does not terminate the
authority of its agent for service of process.

Comment

Source — ULLCA Sections 809 and 810. Seec also RMBCA Sections 14.20 and
14.21.

Subsection (a)(1) — This provision refers solely to money due the specified filing
officer and does not apply to other money due to the State.

120




Subsection (¢) — The filing of a declaration of dissolution does not provide notice
under Section 103(d).

SECTION 810. REINSTATEMENT FOLLOWING ADMINISTRATIVE
DISSOLUTION. |

(a) A limited parinership that has been administratively dissolved may applyr to
the [Secretary of State] for reinstatement within two years aﬁer the effective date of
dissolution. The application must be delivered to the [Secretary of Statej for filing and
state:

(L tﬁe name of the limited partnership and the effective date of its
administrative dissolution;

(2) that the grounds for dissolution either did not exist or have been
eliminated; and

(3) that the limited partnership’s name satisfies the requirements of Section
108.

{b) If the [Secretary of Staté] determines that an application contains the
information required by subsection () and that the information is correct, the [Secretary
of State] shall prepare a declaration of reinstatement that states this determination, sign,
and file the original of the declaration of reinstatement, and serve the limited partnership

with a copy.
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(c) When reinstatement becomes cffective, it relates back to and takes effect as of
the effective date of the administrative dissolution and the limited paftnership may
resume its activities as if the administrative dissolution had never occurred.

Comment

Source — ULLCA Section 811. Sec also RMBCA Section 14.22.

SECTION 811. APPEAL FROM DENIAL OF REINSTATEMENT.

(2) If the [Secretary of State] denies a limited partnership’s application for
reinstatement following administrative dissolutio_n, the {Seéretary of State] shall prepare,
sign and file a notice that explains the reason or reasons for denial and serve the limited
partnership with a copy of the notice.

{b) Within 30 days after service of rthe notice of denial, the limited partnership
may appeal from the denial of reinstatement by petitioning the [appropriate court] to set
aside the dissolution. The petition must be served on the [Secretary of State] and contain
a copy of the {Secretary of State’s].declaration of dissolution, the limited partnership’s
application for reinstatenient, and the [Secretary.of State’s] notice of denial.

(c) The court may surnmarily order the [Secretary of State] to reinstate _the
dissolved limited partnership or may take other éction the court considers appropriate.

Comment

Source — ULLCA Section 812,
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SECTION 812. DISPOSITION OF ASSETS; WHEN CONTRIBUTIONS

REQUIRED. |

(a) In winding up a limited partnership’s activities, the assets of the limited
partership, including the_contributions required by this section, mﬁst be applied to
satisfy the limited pa{rtnership’s obligations to creditors, including, to the extent permitted
by law, baMers that are creditors.

(b) Any suiplus remaining after the limited partnership complies with subsection
(a) must be pﬁid in cash as a distribution. |

(c) Ifa 1iﬂﬁted partnership’s assets are insufficient torsatisfy all of its obligations
under subsection (a), with respect to each unsatisfied obligation incurred when the limited
partnership was not a limited liability limited partnership, the following rules apply:

(1) Each persdn that was a geﬂeml partner when the obligation was incurred
and that has not been released from the obligation under Section 607 shall contribute to
the limited partnership for the purpose of enabling the limited partnership to satisfy the
obligation. The contribution due from each of those persons is in proportion to the right
to receive distributions in the capacity of general partner in effect for each of those
persons when the obligation was incurred.

(2) Ifaperson does not contribute the full amount required under paragraph
(1) with respect to an unsatisfied obligation of the limited partnership, the other persons
required to contribute by paragraph (1) on account of the obligation shall contribute the
additional amount necessary to discharge the obligation. The additional contribution due

from each of those other persons is in proportion to the right to receive distributions in
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the capacity of general partner in effect for each of those other persons when the
obligation was incurred.

(3) If a person does not make the additional contribution required by
paragraph (2), further additional contributions are determined and due in the same manner
as provided in that p'aragraph.

(d) A person that makes an additional contribution under subsection (c)(2) or (3)
may recover from any person whose failure to contriﬁute under subsection (¢)(1) or (2)
necessitated the additional contribution. A pérson may not recover under this subsection
more than the amount additionally contributed. A person’s liability under this subsection
may not exceed the amount the person failed to contribute.

(¢) The estate of a deceased individual i8 Iiabie for the person’s obligations under
this section.

(D) An assignee for the benefit of creditors of a limited partnership or a pmﬁer, or
a persoh appointed by a court to represent creditors of a limited partnership or a partner,
may enforce a person’s obligation tg contribute under subsection (c).

Comment

In some circumstances, this Act requires a partner to make payments to the
limited partnership. See, e.g., Sections 502(b), 509(a), 509(b), and 812(c). In other
circumstances, this Act requires a partner to make payments to other pariners. See, e.g.,
Sections 509(c) and 812(d). In no circumstances does this Act require a partner to make a
payment for the purpose of equalizing or otherwise reallocating capital losses incurred by
partners.

Example: XYZ Limited Partnership (“XYZ") has one general partner and four
limited partners. According to XYZ’s required information, the value of each

partner’s contributions to XYZ are:

General partner — $5,000
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. Limited partner #1 — $10,000
Limited partner #2 — $15,000
Limited partner #3 — $20,000
Limited partner #4 — $25,000

XYZ is unsuccessful and eventually dissolves without ever having made a distribution
to its partners. XYZ lacks any assets with which to return to the partners the value of
their respective contributions. No partner is obliged to make any payment either to
the limited partnership or to fellow partners to adjust these capital losses. These
losses are not part of “the limited partnership’s obligations to creditors.” Section
812(a).

Example: Same facts, except that Limited Partner #4 loaned $25,000 to XYZ when
XY?Z was not a limited liability limited partnership, and XYZ lacks the assets to repay
the loan. The general partner must contribute to the limited partnership whatever
funds are necessary to enable XYZ to satisfy the obligation owned to Limited Partner

#4 on account of the loan. Section 812(a) and (c).

Subsection (c) — Following RUPA and the UPA, this Act leaves to other law the
question of when a limited partnership obligation is incurred.
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[ARTICLE] 9
FOREIGN LIMITED PARTNERSHIPS

SECTION 901. GOVERNING LAW.

(a) The laws of the State or other jurisdiction under which é foreign limited
partnership is organized govern relations among the partners of the foreign limited
partnership and between the pariners and the foreign limited -partnefship and the liability
of partners as paftners for an obligation of the foreign limited partnership.

(b) A foreign limited partncfship may nof be denied a certificate of authority by
reason of any difference between the laws of the jurisdiction under which the foreign
limited partnership is organized and the laws of thls State.

(c) A certificate of authc;rity does not authorize a foreign ﬁmited partnership to
engage in any business or exercise any power that a limited partnership may not engage in
or exercise in this State.

Comment
Source — ULLCA Section 1001 for subsections (b) and {c).

Subsection (a) — This subsettion parallels and is analogous in scope and effect to
Section 106 (choice of law for domestic limited partnerships).

SECTION 902. APPLICATION FOR CERTIFICATE OF AUTHORITY.
(a) A foreign limited partnership may apply for a certificate of authority to
transact business in this State by delivering an application to the [Secretary of State] for

. filing. The application must state:
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(1) the name of the foreign limited partnership and, if the name does not
comply with Section 108, an alternate name adopted pursuant to Section 905(a).

(2) the name of the State or other jurisdiction under whose law the foreign
limited partnership is organized; |

(3) the street and mailing address of the foreign limited partnership’s principal
office and, if the laws of the jurisdiction under which the foreign limited partnership is
organized require the foreign limited partnership to maintain an office in that jurisdiction,
the street and mailing address of the required office;

(4) the name and street and mailing address of the foreign limited
. partnership’s initial agent for service of process in thié State;

(5) the name and street and mailing address of each of the foreign limited
partnership’s general partners; and

(6) whether the foreign limited partnership is a foreign limited liability limited
partnership.

(b) A foreign limited partnership shall deliver with the completed application a
certificate of existence or a record of similar import signed by the [Secretary of State] or
other official having custod& of the foreign limited partnership’s publicly filed records in
the State or other jurisdiction under whose law the foreign limited partnership is
organized.

Comment

Source — ULLCA Section 1002,

A certificate of authority applied for under this section is different than a
certificate of authorization furnished under Section 209.
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SECTION 903. ACTIVITIES NOT CONSTITUTING TRANSACTING
BUSINESS.
(a) Activities of a foreign limited partnership which do not-constitute transacting
business in this State within the meaning of this [article] include:

(1) maintaining, defending, and settling an action or proceeding;

(2) holding meetings of its pariners or carrying on any other activity
concerning its internal affairs;

(3) maintaining accounts in financial institutions;

4) maintaiﬁing offices or agencies for the transfer, exchange, and registration
of the foreign limited partnership’s own securities or maintaining trustees or depositories
with respect to those securities;

(5) selling through independent contractors;

(6) soliciting or obtaining orders, whether by mail or electronic means or
through employees or agents or othe,rwise; if the orders require acceptance outside this
State before they become contracts;

(7) creating or acquiring indebtedness, mortgages, or security interests in real
or pérsonal property;

(8) secﬁring or collecting debts or enforcing mortgages or other security
interests in property secuﬁng the debts; and holding, protecting, and maintaining property

s0 acquired;
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(9) conducting an isolated transaction that is completed within 30 days and is
not one in the éourse of similar transactions of a like manner; and
(10) transacting business in interstate commerce.

(b) For purposes of this [article], the ownership in this State of income-producing
real property or tang’ible.personal property, other thaﬁ property excluded uﬁder subsection
(), constitutes transacting business in this State.

(c) This section does not apply in determining the contacts or activities that may-
subject a foreig;n limited partnership to service of process, taxation, or regulation qnder
any other law of this State.

Comment

Source — ULLCA Section 1003.

SECTION 904. FILING OF CERTIFICATE OF AUTHORITY. Unless the
[Secretary of State] détermines that an application for a certificate of authority does not
comply With the filing requirements‘of this [Act], the [Secretary of State}, upon payment
of all filing fees, shall file the application, prepare, sign and file a certificate of authority
to transact business in this State, and send a copy of the filed certificate, together with a
receipt for the fees, to the foreign limited partnership or its representative.

Comment

Source — ULLCA Section 1004 and RULPA Section 903.

A certificate of authority filed under this section is different than a certificate of
authorization furnished under Section 209.
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SECTION 905. NONCOMPLYING NAME OF FOREIGN LIMITED
PARTNERSHIP.

(a) A foreign limited partnership whose name does not comply with Section 108
may not obtain a certificate of authority until it adopts, for the purpose of transacting
business in this Staté, an alternate name that complies with Section 108. A foreign
limited partnership that adopts an alternate name under this subsection and then obtains a
certificate of authority with the name need not comply with [fictitious name statute].
After obtaining a certificate of authority with an alternate name, a foreign limited
partnership shall transact business in this State uﬁder the name uniess the foreign limited
partnership is authorized under {fictitious name. statute] to transact business in this State
under another name.

(b) If a foreign limited partnership authorized to transact business in this State
changes its name to one that does not comply with Section 108, it may not thereafier
transact business in this State until it complies with subsection (a) and obtains an
amended certificate of authority.

Comment

Source — ULLCA Section 1005.

SECTION 906, REVOCATION OF CERTIFICATE OF AUTHORITY.
(2) A certificate of authority of a foreign limited partnership to transact business
in this State may be revoked by the {Secretary of State] in the manner provided in

subsections (b) and (c) if the foreign limited partnership does not:

130




(1) pay, within 60 days after the due date, any fee, tax or penalty due to the |
[Secretary of State] under this [Act] or other law;

(2) deliver, within 60 days after the due date, its annua} report required under
Section 210; |

3 appoiﬁt and maintain an agént for service of process as requifed by Section
114({b); or |

(4) deliver for filing a statement of a change under Section 115 \&ithin 30 days

after a change has occurred in the pame or address of the agent.

(b) In order to revoke a certificate of authority, the [Secretary of State] must
prepare, sign, aﬁd file a notice of revocation and send a copy to the foreigﬁ limited
partnership’s agent t;0r service of pfocess in this State, or if the foreign limited partnership
does not appoint and maintain a proper ageﬁt in this State, to the foreign limited
partnership’s designated office. The notice must state:

(1) the revocation’s effective date, which must be at least 60 days after the
date the [Secretary of State] sends the copy; and

{2) the foreign limited partnership’s failures to comply with subsection (a)
which are the reason for the revocation.

(c) The authority of the foreign limited partnership to transact business in this
State ceases on the effective date of the notice of revocation unless before that date the
foreign limited partnership cures each failure to comply with subsection (a) stated in the
notice. If the foreign limited partnership cures the failures, the [Secretary of State] shall

so indicate on the filed notice.
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Comment

Source - ULLCA Section 1006.

SECTION 907. CANCELLATION OF CERTIFICATE OF AUTHORITY;
EFFECT OF FAILURE TO HAVE CERTIFICATE.

(a) In order to cancel its certificate of authority to transact business in this State, a
foreign limited partnership must deliver to the [Secretary of State] for ﬁiing a notice of
cancellation. The certificate is canceled when the notice becomes effective under Section
206.

(b) A foreign limited partnership transacting business in this State may not
maintain an action or proceeding in this State unless it has a certificate of authority to
transact business in this State.

(¢) The failure of a foreign limited partnership to have a certificate of authority to
transact business in this State does not impair the validity of a contract or act of the
foreign limited partnership or prevent the foreign limited partnership from defending an
action or proceeding in this State.

(d) A partner of a foreign limited partnership is not liable for the obligations of
the foreign limited partnership soiely by reason bf the foreign limited partnership’s
having transacted business in this State without a certificate of authority.

(e) Ifa foréign limited partnership transacts business in this State without a

certificate of authority or cancels its certificate of authority, it appoints the [Secretary of
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State] as its agent for service of process for rights of action arising out of the transaction
of business in this State.

Comment

Source — RULPA Section 907(d); ULLCA Section 1008.

SECTION 908. ACTION BY [ATTORNEY GENERAL). The [Attorney
General] may maintain an action to restrain a foreign limited partnership from transacting
business in this State in violation of this {article].

Comment

Source — RULPA Section 908; ULLCA Section 1009.
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[ARTICLE} 10 .
ACTIONS BY PARTNERS
SECTION 1001. DIRECT ACTION BY PARTNER.

(a) Subject to subsection (b), a partner may maintain a direct action against the
limited partnership ;JI‘ another partner for legal or equitable relief, with or without an
accounting as to the partnership’s activities, to enforce the rights and otherwise protect
the interests of the partner, including rights and int.erests under the partnership agreement
or this [Act] or a;ising independently of the partnership relationship.

(b) A partner commenc;ing a direct actioﬁ under this section is required to plead
and prove an actual or threatened injury that is not solély the result of an injury suffered
or threatened to be suffered by the limited partnership.

(c) The accrual of, and any time limitation on, a right of action for a remedy
under this section is governed by other law. A right to an accounting upon a dissolution
and winding up does not revive a claim bafred by law.

Comment

L)

Subsection (a) — Source: RUPA Section 405(b).

Subsection (b) — In ordinary contractual situations it is axiomatic that each party
to a contract has standing to sue for breach of that contract. Within a limited partnership,
however, different circumstances may exist. A partner does not have a direct claim
against another partner merely because the other partner has breached the partnership
agreement. Likewise a partner’s violation of this Act does not automatically create a
direct claim for every other partner. To have standing in his, her, or its own right, a
partner plaintiff must be able to show a harm that occurs independently of the harm
caused or threatened to be caused to the limited partnership. ' '

The reference to “threatened” harm is intended to encompass claims for injunctive
relief and does not relax standards for proving injury.
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SECTION 1002. DERIVATIVE ACTION. A partner may maintain a derivative

action to enforce a right of a limited partnership if:
(1) the partner first makes a demand on the general partners, requesting that they

cause the limited partnership to bring an action to enforce the right, and the general

partners do not briné the action within a reasonable time; or
(2) a demand would be futile. .

Comment

Souree - RULPA Segtion 1001,

SECTION 1003. PROPER PLAINTIFE. A derivative action may be maintained
only by a person that is a partner at the time the action is commenced and:
(1) that was a partner when fhe conduct giving rise to the action occurred; or
(2) whose status as a partner devolved upon the person by operation of law or
pursuant o the terms of the partnership agreement from a person that was a partner at the
time of the conduct.

Comment

Source — RULPA Section 1002.

SECTION 1004. PLEADING. In a derivative action, the complaint must state with
particularity:
(1) the date and content of plaintiff’s demand and the general partners’ response to

. the demand; or
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(2) why demand should be excused as futile.

Comment

Source - RULPA Section 1003.

SECTION 1003. PROCEEDS AND EXPENSES.
(a) Except as otherwise provided in subsection (b):

(1) any proceeds or other benefits of a derivative action, whether By judgment,
compromise, or settlement, belong to the limited partnership and not to the derivative
plaintiff;

(2) if the derivative plaintiff receives any proceeds, the derivative plaintiff
shall immediately remit them to the limited partnership.

(b) If a derivative action is successful in whole or in part, the court may award the
plaintiff reasonable expenses, including reasonable attorney’s fees, from the recovery of
the limited partnership.

Comment

Source — RULPA Section 1004.
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[ARTICLE} 11
CONVERSION AND MERGER
SECTION 1101. DEFINITIONS. In this [article]:

(1) “Constituent limited partnership” means a constituent ‘organization thatisa
limited partnership. l

(2) “Constituent organization” means an organization that is party to a merger.

(3) “Converted organization” means the organization into which a converting
organization converts pursuant to Sections 1102 through 1105.

(4) “Converting limited partnership” means a converting organization that is a
limited partnership. |

(5) “Converting organization” means an organization that converts into another
organization pursuant to Section 1102.

(6) “General partner” means a general partner of a limited partnership.

(7) “Governing statute” of an organization means the statute that governs the
organization’s internal affairs.

(8) “Organization” means a general partnership, including a limited liability
partnership; limited partnership, including a 1imitéd liability limited partnership; limited
liability company; business trust; corporation; or any other person having a goferuing
statute. The term includes domestic and foreign organizations whether or not organized
for profit.

(9) “Organizational documents” means:

(A) for a domestic or foreign general partnership, its partnership agreement;
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(B) for a limited partnership or foreign limited partnership, its certificate of
limited partnership and partnership agreement;

(C) for a domestic or foreign limited liability company, its articles of
organization and operating agreement, or comparable records as provided in its governing
statute;

(D) for a business trust, its agreement of trust and declaration of trust;

(E) for a domestic or foreign corporation for profit, its articles of
incorporation, bylaws, and other agreements among its shareholders which are authorized
by its governing statute, or comparable records as provided in its governing statute; and

(F) for any other organization, the basic records that create the organization
and determine its internal governance and the relations among the persons that own it,
have an interest in it, or ére members of it. |

(10) “Personal liability” means personal liability for a debt, liability, or other
obligation of an organization which is irﬁposed on a person that co-owns, has an interest
in, or is a member of the organization:

(A) by the organization’s governing étatute solely by reason of the person co-
owning, having an interest in, or being a memb.er of the organization; or

(B) .by the organization’s organizational documents under a provision of the
organization’s governing statute authorizing those documents to make one or more-
specified persons liable for all or specified debts, liabilities, and other obligations of the
organization sblely by reason of the person or persons co-owning, having an interest in, or

being a member of the organization.
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(11) “Surviving organization” means an organization into which one or more
other organizations are merged. - A surviving organization may preexist the merger or be

created by the merger.

Comment

This section econtains definitions specific to this Article.

SECTION 1102. CONVERSION.

(a) An organization other than a limited partnership may convert to a limited
partnership, and a limited partnership may convert to another organization pursuant to
this section and Sections 1103 through 1105 and a plan of conversion, if:

(1) the other 6rganizatidn’s governing statute authorizes the conversion;
(2) the conversion is not prohibited by the law of the jurisdiction that enacted

the governing statute; and

(3) the other organization complies with its governing statute in effecting the

conversion.

L

(b) A plan of conversion must be in a record and must include:
(1) the name and form of the organization before conversion;
(2) the name and form of the organization after cqnversion; and
(3) the terms and conditions of the conversion, ingluding the manner and basis
for converting interests in the converting organizétion into any combination of money,
interests in the convgrted organization, and other consideration; and

(4) the organizational documents of the converted organization.
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Comment

Ina stafutory conversion an existing entity changes its form, the jurisdiction of its
governing statute or both. For example, a limited partnership organized under the laws of
one jurisdiction might convert to:

« alimited liability company (or other form of entity) organiied under the laws of
the same jurisdiction,

* alimited liability company (or other form of entity) organized under the laws of
another jurisdiction, or

+  a limited partnership organized under the laws of another jurisdiction (referred to
in some statutes as “domestication”).

In contrast to a merger, which involves at least two entities, a conversion involves
only one. The converting and converted organization are the same entity. See Section
1105(a). For this Act to apply to a conversion, either the converting or converted
organization must be a limited partnership subject to this Act. H the converting
organization is a limited partnership subject to this Act, the partners of the converting
organization are subject to the duties and obligations stated in this Act, including Sections
304 (informational rights of limited partners), 305(b) (limited partner’s obligation of good
faith and fair dealing), 407 (informational rights of general pariners), and 408 (general
partner duties).

Subsection (2)(2) — Given the very broad definition of “organization,” Section
1101(8), this Act authorizes conversions involving non-profit organizations. This
provision is intended as an additional safeguard for that context.

Subsection (b)}(3) — A plan df conversion may provide that some persons with
interests in the converting organization will receive interests in the converted
organization while other persons with interests in the converting organization will receive
some other form of consideration. Thus, a “squeeze out” conversion is possible. As
noted above, if the converting organization is a limited partnership subject to this Act, the
partners of the converting organization are subject to the duties and obligations stated in
this Act. Those duties would apply to the process and terms under which a squeeze out
conversion occurs.

If the converting organization is a limited partnership, the plan of conversion will
determine the fate of any interests held by mere transferees. This Act does not state any
duty or obligation owed by a converting limited partnership or its partners to mere
transferees. That issue is a matter for other law.
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SECTION 1103. ACTION ON PLAN OF CONVERSION BY CONVERTING
LIMITED PARTNERSHIP.
(a) Subject to Section 1110, a plan of conversion must be consented to by all the
partners of a converting limited partnership. |
(b) Subject to Section 1110 and any contractual rights, after a conversion is
approved, and at any time before a filing is made under Section 1104, a converting
limited partnership may amend the plan or abandon the planned conversion:
(1)as providéd in the plan; and
{2) except as prohibited by the plan, by the same consent as was required to
approve the plan. |

- Comment

Section 1110 imposes special consent requirements for transactions which might
cause a partner to have “personal liability,” as defined in Section 1101(10) for entity
debts. The partnership agreement may not restrict the rights provided by Section 1110.
See Section 110(b)(12).

Subsection (a) — Like many of the rules stated in this Act, this subsection’s
requirement of unanimous consent is a default rule. Subject only to Section 1110, the
partnership agreement may state a different quantum of consent or provide a completely
different approval mechanism. Varying this subsection’s rule means that a partner might
be subject to a conversion (including a “squeeze out” conversion) without consent and
with no appraisal remedy. If the converting organization is a limited partnership subject
to this Act, the partners of the converting organization are subject to the duties and
obligations stated in this Act. Those duties would apply to the process and terms under
which the conversion occurs. However, if the partnership agreement allows for a
conversion with less than unanimous consent, the mere fact a partner objects toa
conversion does not mean that the partners favoring, arranging, consenting to or effecting .
the conversation have breached a duty under this Act.
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SECTION 1164. FILINGS REQUIRED FOR CONVERSION; EFFECTIVE
DATE.
(a) After a plan of conversion is approved:
(1) a converting limited partnership shall deliver to the [Secretary of State] for

filing articles of con;fersion, which must include:

(A) a statement that the limited partnership has been converted into
another organization;

(B) the name and form of the organization and the jurisdiction of its
gpveming statute;

(C) the date the conversion is effective under the governing statute 6f the
converted organization;

(D) a statement that the conversion was approved as required by this [Act];

(E) a statement that the conversion was approved as required by the
goveming statute of the converted organization; and

(F) if the converted organization is a foreign organization not authorized to
transact business in this State, the street and mailing address of an office which the
| [Secretary of State] may use for the purposes of_Section 1105(c); and

(2) if the converting organization is not a converting limited partnership, the

converting organiiation shall deliver to the [Secretary of State] for filing a certificate of
limited partnership, which must include, in addition to the information required by
- Section 201:

(A) a statement that the limited partnership was converted from another
organization;
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(B) the name and form of the organization and the jurisdiction of its
governing statute; and |

(C) a statement that the conversion was approved in a manner that
complied with the organization’s governing statute.

by A conversion becomes effective:
(1) if the converted organization is a limited parthership, when the certificate
of limited partnership takes effect; and
| (2) if the converted organization is not a limtted partnership, as provided by

the governing statute of the converted organization.

Comment

Subsection (b) — The effective date of a conversion is determined under the
governing statute of the converted organization.

SECTION 1105. EFFECT OF CONVERSION.
(a) An organization that has been converted pursuant to this [article] is for all
purposes the same entity that existed before the conversion.
(b) When a conversion takes effect: |
(1) all property owned by the éonverting organization remains vested in the
converted organization;
(2) all debts, liabilities, and other obligations of the converting organization
continue as obligations of the converted organization;
(3) an action or proceeding pending by or against the converting organization

may be continued as if the conversion had not occurred,;
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(4) except as prohibited by other law, all of the rights, privileges, immunities,
powers, and purposes of the converting organization remain vested in the converted
organization;

(5) except as otherwise provided in the plan of conversion, the terms and
conditions of the pls;.n of conversion take effect; and

(6) except as otherwise agreed, the conversion does not dissolve a converting
limited partnership for the purposes of [Article] 8.

(c) A converted organization that is a foreign organization consents to the
jurisdiction of the courts of this State to enforce any obligation owed by the converting
limited partnership, if before the conversion the converting limited partnership was
subject to suit in this State on the obligation. A converted organization that is a foreign
organization and not authorized to transact business in this State appoints the [Secretary
of State] as its agent for service of process for purposes of enforcing an obligation under
this subsection. Service on the [Secretary of State] under this subsection is made in the
same manner and with the same consequences as in Section 117(c) and (d).

Comment

Subsection (a) — A conversion changes an entity’s legal type, but does not create
a new entity.

Subsection (b) — Unlike a merger, a conversion involves a single entity, and the
conversion therefore does not transfer any of the entity’s rights or obligations.
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SECTION 1106. MERGER.

(a) A limited partnership may merge with one or more other constituent
organizations pursuant to this section and Sections 1107 through 1109 and a plan of
merger, if: |

(1) the governing statute of each the other organizations authorizes the merger;

(2) the merger is not prohibited by the law of a jurisdiction that enacted any of
those governing statutes; an(i

(3) each of the other organizations complies with its governing statute in
effecting the merger.

(b) A plan of merger must be in a record and must include:

(1) the name and form of each constituent organization;

(2) the name and form of the surviving organization and, if the surviving
organization is to be created by the merger, a statement to that effect;

(3) the terms and conditions of the merger, including the manner and basis for
converti.n.g the interests in each cons{tituent organizafion into any combination of money,
interests in the surviving organization, and other consideration;

@ if the sﬁrViving organization is to be created by the merger, the surviving
organization’s organizational documents; and

(5) if the surviving organization is not to be created by the merger, any
amendments to be made by the merger to the surviving organization’s organizational

documents.
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Comment

For this Act to apply to a merger, at least one of the constituent organizations
must be a limited partnership subject to this Act. The partners of any such limited
partnership are subject to the duties and obligations stated in this Act, including Sections
304 (informational rights of limited partners), 305(b) (limited partner’s obligation of good
faith and fair dealing), 407 (informational rights of generai partners), and 408 (general
partner duties).

Subsection (a)(2) — Given the very broad definition of “organization,” Section
1101(8), this Act authorizes mergers involving non-profit organizations. This provision
is intended as an additional safeguard for that context.

Subsection (b)(3) — A plan of merger may provide that some persons with
interests in a constituent organization will receive interests in the surviving organization,
while other persons with interests in the same constituent organization will receive some
other form of consideration. Thus, a “squeeze out” merger is possible. As noted above,
the duties and obligations stated in this Act apply to the partners of a constituent
organization that is a limited partnership subject to this Act. Those duties would apply to
the process and terms under which a squeeze out merger occurs.

If a constituent organization is a limited partnership, the plan of merger will
determine the fate of any interests held by mere fransferees. This Act does not state any

duty or obligation owed by a constituent limited partnership or its partners to mere
transferees. That issue is a matter for other law.

SECTION 1107. ACTION ON PLAN OF MERGER BY CONSTITUENT
LIMITED PARTNERSHIP.
(a) Subject to Section 1110, a plan of merger must be consented to by all the
partners of a constituent limited partnership.
(b) Subject to Section 1110 and any contractual rights, after a merger is approved,
and at any time before a filing is made under Section 1108, a constituent limited |
partnership may amend the plan or abandon the pianned merger:.

(1) as provided in the plan; and
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(2) except as prohibited by the plan, with the same consent as was required to
approve the plan.

Comment

Section 1110 imposes special consent requiremenfs for transactions which might
make a partner personally liable for entity debts. The partnership agreement may not
restrict the rights provided by Section 1110. See Section 110(b)(12).

Subsection (a) — Like many of the rules stated in this Act, this subsection’s
requirement of unanimous consent is a default rule. Subject only to Section 1110, the
partnership agreement may state a different quantum of consent or provide a completely
different approval mechanism. Varying this subsection’s rule means that a partner might
be subject to a merger (including a “squeeze out” merger) without consent and with no
appraisal remedy. The partners of a constituent limited partnership are subject to the
duties and obligations stated in this Act, and those duties would apply to the process and
terms under which the merger occurs. However, if the partnership agreement allows for a
merger with less than unanimous consent, the mere fact a partner objects to a merger does
not mean that the partners favoring, arranging, consenting to or effecting the merger have
breached a duty under this Act. '

SECTION 1108. FILINGS REQUIRED FOR MERGER; EFFECTIVE DATE.
(a) After each constituent organization has approved a merger, articles of merger
must be signed on behalf of:
(1) each preexisting cqnstituent limited partnership, by each general partner
listed in the certificate of limited partnership; and
(2) each other preexisting constituent organization, by an authorized
fepresentative.
(b) The articles of merger must include:

(1) the name and form of each constituent organization and the jurisdiction of

~ its governing statute;

147




2 the name and form of the surviving organization, the jurisdiction of its
governing statute, and, if the surviving organization is created by the merger, a statement
to that effect;

(3) the date the merger is effective under the governing statute of the surviving
organization;

(4) if the surviving organization is to be created by the merger:

(A) if it will be a limited partnership, the limited partnership’s certificate
of limited partnership; or |
(B) if it will be an ;)rganjzation other than a limited partnership, the
organizational docﬁmeﬁt that creates the organization;
| (5) if the surviving organization preexists the merger, any amendments
provided for in the plan of merger for the organizational document that created the
organization;

(0)a statgmcnt as to each constituent organization that the merger was
approvéd as required by the organization’s governing statute;

(7) if the surviving organization is.a foreign organization ﬁot authorized to
transact business in this State, the street and.mailing address of an office which the
[Secretary of State] may use for the purposes of Section 1109(b); and

(8) anyladditional information required by the governing statute of any
constituent organization..

(c) Each constituent limited partnership shall deliver the articles of merger for
filing in the [office of the Secretary of State].
(d) A merger becomes effective under this [article]:
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(1) if the surviving organization is a limited partnership, upon the later of:
(i) compliance with subsection (c); or
(ii) subject to Section 206(c), as specified in the articles of merger; or
(2) if the surviving organization is not a limited partneréhip, as provided by
the governing statute of the surviving organization.

Comment

Subsection (b) — The effective date of a merger is determined under the
governing statute of the surviving organization.

SECTION 1109. EFFECT OF MERGER.
(2) When a merger becomes effective:
(1) the sufviving organization conﬁnues or comes into existence;
(2) each constituent organization that merges into the surviving organization
ceases to exist as a separate entity;
(3) all property owned by each constituent organization that ceases to exist
vests in the surviving organization;
(4) all debis, liabilities, and other obligations of each constituent organization
that ceases to exist continue as obligations of the surviving organization;
(5) an action or proceeding pending by or against any constituent organization
that ceases to exist may be continued as if the merger had not occurred,
(6) except as prohibited by other law, all of the rights, privileges, immuhities,
- powers, and pﬁrposes of each constituent organization.that ceases to exist vest in the

surviving organization;
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(7) except as otherwise provided in the plan of merger, the terms and
conditions of the plan of merger take effect; and
{8) except as otherwise agreed, if a constituent limited partnership ceases to
exist, the merger does not dissolve the limited partnership for the purposes of [Article] 8;:
O if the surviving organization is created by the merger:
{(A) if it is a limited partnership, the certificate of limited partnership

becomes effective; or

(B) if it is an organization other than a limited partnership, the
organizational document that creates the organization becomes effective; and
 (10) if the surviving organization préexists the merger, any amendments
provided for in the articles of merger for the organizational document that created the
organization become effective.

(b) A surviving organization that is a foreign organization consents to the
Jurisdiction of the courts of this State to enforce any obligation owed by a constituent
organization, if before the merger the constituent organization was subject to suit in this
State on the obligation. A surviving organization that is a foreign organization and not
authorized to transact business in this State appoints the [Secretary of State] as its agent
for service of process for the purposes of enforcing an obligation under this subsection.

Service on the {[Secretary of State] under this subsection is made in the same manner and

with the same consequences as in Section 117(c) and (d).
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SECTION 1110. RESTRICTIONS ON APPROVAL OF CONVERSIONS AND
MERGERS AND ON RELINQUISHING LLLP STATUS.
~(a) If a partner of a converting or constituent limited partnership will have
persoﬁal liability with respect to a converted or surviving organizai-;ion, approval and
amendment of a plari of conversion or merger are ineffective without the consent of the
partaer, unless:
(1) the limited partnership’s partnership agreement provides for -the approval
of the conversion or merger with the consent of fewer than all the partners; and
(2) the partner has consented to the provision of the partnership agreement.
(b) An amendment to a certificate of limited partnership which deletes a
statement that the limited partnership is a limited liability limited partnership is
ineffective without the consent of each genéral partner unless:
(1) the limited partnership’s partnership agreement provides for the
amendment with the consent of less than all the general partners; and
(2) each general partner that does not consent to the amendment has consented
to the provision of the pahnership agreement.
{(c) A pariner does not give the consent required by subsection (a) or (b) merely
by consenting to a provision of the partnership agreement which permits the partnership
agreement to be amended with the consent of fewer than all the partners. |

Comment

This section imposes special consent requirements for transactions that might
make a partner personally liable for entity debts. The partnership agreement may not
restrict the rights provided by this section. See Section 110(b)(12).
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Subsection (c) — This subsection prevents circumvention of the consent
requirements of subsections {a) and (b).

Example: As initially a consented to, the partnership agreement of a limited
partnership leaves in place the Act’s rule requiring unanimous consent for a conversion or
merger. The partnership agreement does provide, however, that the agreement may be
amended with the affirmative vote of general partners owning 2/3 of the rights to receive
distributions as general partners and of limited partners owning 2/3 of the rights to
receive distributions as limited partners. The required vote is obtained for an amendment
that permits approval of a conversion or merger by the same vote necessary to amend the
partnership agreement. Partner X votes for the amendment. Partner Y votes against.
Partner Z does not vote. :

Subsequently the limited partnership proposes to convert to a limited partnership
(not an LLLP) organized under the laws of another state, with Partners X, Y and Z each
receiving interests as general partners. Under the amended partnership agreement,
approval of the conversion does not require unanimous consent. However, since after the
conversion, Partners X, Y and Z will each have “personal liability with respect to [the}]
converted . . . organization,” Section 1110(a) applies.

As aresult, the approval of the plan of conversion will require the consent of
Partner Y and Partner Z. They did not consent to the amendment that provided for non-
unanimous approval of a conversion or merger. Their initial consent to the partnership
agreement, with its provision permitting non-unanimous consent for amendments, does
not satisfy the consent requirement of Subsection 1110(a)(2).

In contrast, Partner X’s consent is not required. Partner X lost ifs Section 1110(a)

veto right by consenting directly to the amendment to the partnership agreement which
permitted non-unanimous consent tq a conversion Or Merger.

SECTION 1111. LIABILITY OF GENERAL PARTNER AFTER
CONVERSION OR MERGER.
{a) A conversion or merger under this [article] does not discharge any liability
under Sections 404 and 607 of a person that was a general partner in or dissociated as a
general partner from a converting or constituent limited partnership, but:
(1) the provisions of this [Act] pertaining to the collection or discharge of the
1iability continue to apply to the liability;
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(2) for the purposes of applying those prc_)vi_sions, the converted or surviving
organization is deemed to be the converting or constituent limited partnership; énd
(3) if a person is required to pay any amount under this subsection:

(A) the person has a right of contribution from eacﬁ other person that was
liable as a general pa’rtner under Section 404 when thé obligation was incurred and has |
not been released from the obligation under Section 607; and

(B) the contribution due from cach of those persons is in proportion to the
right to receive distributions in the capacity of general partner in éffect for each of those -
persons when the obligation was incurred.

(b) In addition to any other liability provided by law: |
(1) a person that immediately before a conversion or merger became effective
was a general partner in a converting or constituent limited partnership that was not a
limited liability limited partnership is personally liable for each obligation of the
converted or surviving organization arising from a transaction with a third party after the
conversion or merger becomes effective, if, at the time the third party enters into the -
transaction, the third party:

(A) does not have notice of the conversion or mergér; and

(B) reasonably believes that:

(i) the converted or surviving busines.s is the converting or constituent
limited partnership;
(ii) the converting or constituent limited partnership is not a limited

liability limited partnership; and
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(iif) the person is a general pariner in the converting or constituent
limited partnership; and
(2) a person that was dissociated as a general partner from a converting or
constituent limited partnership before the conversion or merger became effective is
personally liable for’each obligation of the converted or -surviving organization arising
from a transaction with a third party after the conversion or merger becomes effective, if:
(A) immediately before the coﬁ{fersidn or merger became effective the
converting or surviving limited partnership was a not a limited Hability limited
partnership; and
(B) at the time the third party enters into the transaction less than two years
have passed since the person dissociated as a general partner and the tﬁir_d party:
(i) does not have notice of the dissociation;
(ii) does not have notice of the conversion or merger; and
(iii) reasonably believes that the converted or surviving organization is
the converting or constituent limited partnership, the converting or constituent limited
partnership is not a limited liability limited pa@ership, and the person is a general
partner in the com-.'exting or constituent limite.d'partnership.

Comment

This section extrapolates the approach of Section 607 into the context of a
conversion or merger involving a limited partnership.

Subsection (a) — This subsection pertains to general partner liability for
obligations which a limited partnership incurred before a conversion or merger.
Following RUPA and the UPA, this Act leaves to other law the question of when a
limited partnership obligation is incurred.
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If the converting or constituent limited partoership was a limited liability limited
partnership at all times before the conversion or merger, this subsection will not apply
because no person will have any liability under Section 404 or 607.

Subsection (b) — This subsection pertains to entity obligations incurred after a
conversion or merger and creates lingering exposure to personal liability for general
partners and persons previously dissociated as general partners. In contrast to subsection
(a)(3), this subsection does not provide for contribution among persons personaily liable
under this section for the same entity obligation. That issue is left for other law.

Subsection (b)(1) — If the converting or constitnent limited partnership was a -
limited liability limited partnership immediately before the conversion or merger, there is
no lingering exposure to personal liability under this subsection.

Subsection (b)(1)(A) — A person might have notice under Section 103(d)(4) or (5)
as well as under Section 103(b).

Subsection (b)(2)(B)(i) - A person might have notice under Section 103(d)(1) as
well as under Section 103(b). '

Subsection (b)(2)(B)(ii) — A person might have notice under Section 103(d)(4) or
(5) as well as under Section 103(b).

SECTION 1112. POWER OF GENERAL PARTNERS AND PERSONS
DISSOCIATED AS GENERAL PARTNERS TO BIND ORGANIZATION AFTER
CONVERSION OR MERGER. ’

(a) An act of a person that immediately before a conversion or merger became

effective was a general partner in a converting or constituent limited partnership binds the

converted or surviving organization after the conversion or merger becomes effective, if:

(1) before the conversion or merger became effective, the act would have
bound the converting or constituent limited partnership under Section 402; and
(2) at the time the third party enters into the transaction, the third party:

(A) does not have notice of the conversion or merger; and
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(B) reasonably believes that the converted or surviving business is the
converting or constituent limited partnership and that the person is a general-partner in the
converting or constituent limited partnership.

(b) An act of ﬁ person that before a conversion or merger became effective was
dissociated as a genéral partner from a converting or éonstituent limited partnership binds |
the converted or surviving organization after the conversion or merger becomes effective,
if: |

(1) before the conversion or merger became effective, the act would have
bound the converting or constituent limited partnership under Section 402 if the person
had been a general partner; and

(2) at the time the third party enters into the transaction, less than two years
have passed since the person dissociated as a general partner and the third party:

(A) does not have notice of the dissociation;

(B) does not have notice of the conversion or merger; and

(C) reasonably believes that the converted or surviving organization is the
converting or constituent limited partnership and that the person is a general partner in the
éonverting or constituent limited partnership.

(c) If a person having knowledge of the conversion or merger causes a converted
o surviving organization to incur an obligation under subsection (a) or (b), the person is
liable:

(1) to the converted or surviving organization for any damage caused to the

organization arising from the obligé.tion; and
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(2)if another person is liable for the obligation, to that other person for any
damage caused to that other person arising from the liability.

Comment

This section extrapolates the approach of Section 606 into the context of a
conversion or merger involving a limited partnership.

Subsection (2){2)(A) -- A person might have notice under Section 103(d)(4) or (5)
as well as under Section 103(b).

Subsection (b}(2)}(A) — A person might have notice under Section 103(d)(1) as
well as under Section 103(b). '

Subsection (b)(2)(B) — A person might have notice under Section 103(d)(4) or (5)
as well as under Section 103(b).

SECTION 1113. [ARTICLE] NOT EXCLUSIVE. This [article] does not preclude

an entity from being converted or merged under other law.
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[ARTICLE] 12
MISCELLANEOUS PROVISIONS
SECTION 1201. UNIFORMITY OF APPLICATION AND CONSTRUCTION.
In applying and construing this Uniform Act, consideration must be given to the need to
promote uniformitydof the law with respect to its subject matter among States that enact

it.

SECTION 1202. SEVERABILITY CLAUSE. If any provision of this {Act] or its
application to any person or circumstance 1s held invalid, the invalidity does not affect
other provisions or applications of this [Act] which can be given effect without the

invalid provision or application, and to this end the provisions of this [Act] are severable.

SECTION 1203. RELATION TO ELECTRONIC SIGNATURES IN GLOBAL
AND NATIONAL COMMERCE ACT. This [Act] modifies, limits, or supersedes the
federal Electronic Signatures in Glopal and National Commerce Act, 15 U.S.C. Section
7001 et seq., but this [Actj does not modify, limit, or supersede Section 101{c) of that Act
or authorize electronic delivery of any of the notices described in Section 103(b) of that

Act,

SECTION 1204. EFF ECTIVE DATE. This [Act] takes effect [effective date].
Comment
Section 1206 specifies how this Act affects domestic limited partnerships, with

special provisions pertaining to domestic limited partnerships formed before the Act’s
effective date. Section 1206 contains no comparable provisions for foreign limited

158




partnerships. Therefore, once this Act is effective, it applies immediately to all foreign
limited partnerships, whether formed before or after the Act’s effective date.

SECTION 1205. REPEALS. Effective [ali-inclusive date] , the foliowing acts and
parts of acts are repealed: [the State Limited Partnership Act as amended and in effect

immediately before the effective date of this [Act]].

SECTION 1206. APPLICATION TO EXISTING RELATIONSHIPS.
" (a) Before [all-inclusive daté], this [Act] governs only:
(1) a limited partnership formed on or after {the eifective date of this [Act]];
and
(2) except as otherwise provide'drin subsections (c) and (d), a limited
partnership formed before [the effective date of this [Act]] which elects, in the manner
provided in its partnership agreement or by law for amending the partnership agreement,
to be subject to this [Act].
(b) Except as otherwise p].;o;'ided in subsection (c), on and after [all-inclusive
date] this [Act] governs all limited partnerships.
(c) With respect to a limited partnership formed before [the effective date of this
[Act}], the following rules apply except as the partners otherwise elect in the manner
provided in the partnership agreement or by law for amending the partnership agreement:
| (1) Section 104(c) does not apply and the limited partnership has whatever

duration it had under the law applicable immediately before [the effective date of this

[Act]].

159




(2) the limitt_ad partnership is not required to amend its certificate of limited
partnership to comply with Section 201(a)(4).

(3) Sections 601 and 602 do not apply and a limited partner has the same right
and power to dissociate from the limited partnership, with the same consequences, as
existed immedigtelgf before [the effective date of this [Act].

4) Séction 603(4) dees not apply.

5 Seqtion 603(5) does not apply and a court has the same power to expel a

- general partner as the court had immediately before [fhe effective date of this [Act]].

(6) Section 801(3) does not apply and the connection between a person’s
dissociation as a general partner and the dissolution of the limited parinership is the same
as existed immediateiy before [the efféctive date of this [Act]].

(d) With respect to a limited partnership that elects pursuant to subsection (a)(2)
to be subject to this {Act], after the election takes effect the provisions of this [Act] |
relating to the liability of the limited partnership’s general partners to third parties apply:

(1) before {all-inclusive date], to:

(A) a third party that had not done business with the limited partnership in
the year before the election took effect; and
(B) a third party that had done business with the limited partnership in the
year before the election took effect only if the third party knows or has received a
notification of tﬁe election; and

(2) ‘on and after [all-inclusivé datej, to all third parties; but those provisions
remain inapplicable to any obligation incurred whiie those proviéions were inapplicable
under paragraph (1)}(B).
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Legislative Note: In a State that has previously amended its existing limited partnership
statute to provide for limited liability limited partnerships (LLLPs), this Act should
include transition provisions specifically applicable to preexisting limited liability limited
partnerships. The precise wording of those provisions must depend on the wording of the
State’s previously enacted LLLP provisions. However, the following principles apply
generally: ' :

1. In Sections 806(b)(5) and 807(b)(4) (notice by dissolved limited partnership to
claimants), the phrase “the limited partnership has been throughout its existence a
limited liability limited partnership” should be revised to encompass a limited
partnership that was a limited liability limited partnership under the State’s
previously enacted LLLP provisions.

2. Section 1206(d} should provide that, if a preexisting limited liability limited
partnership elects to be subject to this Act, this Act’s provisions relating to the
liability of general partners to third parties apply immediately to all third parties,
regardless of whether a third party has previously done business with the limited
liability limited partmership.

3. A preexisting limited liability limited partnership that elects to be subject to
this Act should have to comply with Sections 201(a}(4) (requiring the certificate of
limited partnership to state whether the limited partnership is a limited liability
limited partnership) and 108(c) (establishing name requirements for a limited
liability limited partnership).

4. As for Section 1206(b) (providing that, after a transition period, this Act
applies to all preexisting limited partnerships).

‘a. if a State’s previously enacted LLLP provisions have requirements essentially
the same as Sections 201(a)(4) and 108(c), preexisting limited liability limited
partnerships should automatically retain LLLP status under this Act.

b. if a State’s previously enacted LLLP provisions have name requirements
essentially the same as Section 108(c) and provide that a public filing other than the
certificate of limited partnership establishes a limited partnership’s status as a
limited liability limited partnership:

i. that filing can be deemed to an amendment to the certificate of limited
partnership to comply with Section 201(a)(4), and

ii. preexisting limited liability limited partnerships should automatically retain
LLLP status under this Act.
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¢. if a State’s previously enacted LLLP provisions do not have name requirements
essentially the same as Section 108(c), it will be impossible both to enforce Section
108(c) and provide for automatic transition to LLLP status under this Act.

Comment
Source: RUPA Section 1206.

This section pertains exclusively to domestic limited partnerships — i.e., to limited
partnerships formed under this Act or a predecessor statute enacted by the same
Jjurisdiction. For foreign limited partnerships, see the Comment to Section 1204.

This Act governs all limited partmerships formed on or after the Act’s effective
date. As for pre-existing limited partnerships, this section establishes an optional “elect
in” period and a mandatory, all-inclusive date. The “elect in” period runs from the
effective date, stated in Section 1204, until the all-inclusive date, stated in both
subsection(a) and (b).

During the “elect in” period, a pre-existing limited partnership may elect to
become subject to this Act. Subsection (d) states certain important consequences for a
limited partnership that elects in. Beginning on the all-inclusive date, each pre-existing
limited partnership that has not previously elected in becomes subject to this Act by
operation of law.

Subsection (¢} — This subsection specifies six provisions of this Act which never
automatically apply to any pre-existing limited partnership. Except for subsection (c)(2),
the list refers to provisions governing the relationship of the partners infer se and
considered too different than predecessor law to be fairly applied to a preexisting limited
partnership without the consent of its partners. Each of these inter se provisions is
subject to change in the partnership agreement. However, many pre-existing limited
partnerships may have taken for granted the analogous provisions of predecessor law and
may therefore not have addressed the issues in their partnership agreements.

Subsection (¢)(1) — Section 104(c) provides that a limited partnership has a
perpetual duration.

Subsection (c)(2) — Section 201(a)(4) requires the certificate of limited
partnership to state “whether the limited partnership is a limited liability limited
partnership.” The requirement is intended to force the organizers of a limited partnership
to decide whether the limited partnership is to be an LLLP and therefore is inapposite to
pre-existing limited partnerships. Moreover, applying the requirement to pre-existing
limited partnerships would create a significant administrative burden both for limited
partnerships and the filing officer and probably would result in many pre-existing limited
partnerships being in violation of the requirement.
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Subsection (¢)(3) — Section 601 and 602 concern a person’s dissociation as a
limited partner.

Subsection (c)(4) - Section 603(4) provides for the expulsion of a general partner
by the unanimous consent of the other partners in specified circumstances.

Subsection (c)(5) — Section 603(5) provides for the eXpulsion of a general partner
by a court in specified circumstances.

Subsection (¢)(6) — Section 801(3) concerns the continuance or dissolution of a
limited partnership following a person’s dissociation as a general partner.

Subsection (d) — Following RUPA Section 1206(c), this subsection limits the
efficacy of the Act’s liability protections for partners of an “electing in” {imited
partnership. The limitation:

» applies only to the benefit of “a third party that had done business with the limited
partnership in the year before the election took effect,” and

« ceases to apply when “the third party knows or has received a notification of the.
election” or on the “all-inclusive” date, whichever occurs first.

If the limitation causes a provision of this Act to be inapplicable with regard to a third
party, the comparable provision of predecessor law applies.

Example: A pre-existing limited partnership elects to be governed by this Act before
the “all-inclusive” date. Two months before the election, Third Party provided
services to the limited partnership. Third Party neither knows nor has received a
notification of the election. Until the “all inclusive” date, with regard to Third Party,
Section 303's full liability shield,does not apply to each limited partner. Instead, each
limited partner has the liability shield applicable under predecessor law.

Subsection (d)(2) — To the extent subsection (d) causes a provision of this Act to

be inapplicable when an obligation is incurred, the inapplicability continues as to that
obligation even after the “all inclusive” date.

SECTION 1207. SAVINGS CLAUSE. This [Act] does not affect an action

commenced, proceeding brought, or right accrued before this [Act} takes effect.
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