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1. Next Scheduled Meeting of the Committee 
 

No meeting has been scheduled yet, but will likely take place in November. 
 
2. Council Approval. 
 

No matters currently require Council approval. 
 

3. Membership. 
 

Whenever a new person joins the Committee, I send to him or her an email message 
describing the Committee’s activities and encouraging that person to become actively 
involved.  I regularly send written memos to all committee members notifying them of 
important recent developments in the relevant case law from Michigan and elsewhere and 
of other important matters involving the UCC. 
 

4. Accomplishments Toward Committee Objectives. 
 

The primary objective of the UCC Committee is to educate Michigan lawyers concerning 
the provision and operation of the Uniform Commercial Code as enacted in this state by 
numerous means including (i) the presentation of seminars; (ii) the publication of articles 
in the Michigan Business Law Journal and elsewhere; and (iii) the dissemination of 
articles, and other information about current UCC developments.  In connection with the 
foregoing, there is also the objective of engaging as many Committee members in this 
process.  I believe that the activities that I undertake as Chair of this Committee, advance 
these objectives. 

 
5. Meetings and Programs. 
 

Nothing since my last report dated June 8, 2013. 
 
6. Publications. 
 

Please see the attached communications sent to all Committee members. 
 

7. Methods of Monitoring Legislative/Judicial/Administrative Developments and 
Recommended Action. 

 
I review daily for recent UCC case law the recent Michigan appellate court decisions that 
are reported online daily by the Michigan State Bar Association.  I also review other 
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reporting services for federal court decisions construing UCC provisions.  Finally, I am a 
member of the UCC Committee of the American Bar Association’s Business Law 
Section and receive the UCC Newsletter and other relevant literature published by this 
ABA Section for items of interest to Committee members. 
 

8. Miscellaneous. 
 

Nothing to report. 
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BARNES & THORNBURG LLP 
 

MEMORANDUM 
 

TO: All Members of the UCC Committee 

FROM: Patrick E. Mears 

DATE: June 25, 2013 

RE: Recent Decisions 

              
 
To All Committee Members: 

 Accompanying this memorandum, please find copies of the following recent decisions 

construing certain provisions of Michigan’s Uniform Commercial Code: 

1. California Charley’s Corporation v. City of Allen Park, 2013 WL 1442242 

(Mich. App. 2013).  This decision addresses the issue of whether a creditor held a security 

interest in an arbitration award, which the creditor had argued in the trial court below was 

properly categorized as a “commercial tort claim” under MCL § 440.9102(m) and not a “general 

intangible.” 

2. In re Dixon, 2013 WL 1397464 (Bankr. E.D. Mich. April 5, 2013).  This decision 

reiterates the rule that the timing of a sale of a motorcycle, which is considered a “motor vehicle” 

under Michigan’s Vehicle Code, MCL §§ 257.1, et seq., is determined by the provisions of the 

Vehicle Code and not by the provisions of Article 2 of the UCC. 

3. People v. Cratty, 2013 WL 967803 (Mich. App. March 12, 2013).  In this 

decision, the Michigan Court of Appeals affirmed the conviction of an individual under MCL 

§ 440.9501(6) for knowingly and intentionally filing false UCC financing statements with the 

Eaton County filing office. 
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4. Fifth Third Bank v. United States Department of Agriculture – Rural 

Development, 2013 WL 1787151 (W.D. Mich. April 26, 2013).  This case involved the priority 

of a security interest in a deposit account perfected by control under MCL § 440.9314(1) against 

competing but junior liens arising from the service of writs of garnishment. 

5. First Place Bank v. Olympia Logistics Services, 2013 WL 1122559 (E.D. Mich. 

March 18, 2013).  This decision addresses whether acceptance of a payment order occurred in 

connection with wire-transferred funds under Article 4A of Michigan’s UCC. 

6. White v. JPMorgan Chase Bank, 2013 WL 1339070 (6th Cir. April 4, 2013).  This 

decision discusses the rights of transferors and transferees of a cashiers check via negotiation of 

that check under MCL § 440.3201(2). 

 
       Patrick E. Mears 
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BARNES & THORNBURG LLP 
 

MEMORANDUM 
 

TO: All Members of the UCC Committee 

FROM: Patrick E. Mears 

DATE: August 9, 2013 

RE: Recent Decisions 

              
 
To All Committee Members: 

 Accompanying this Memorandum, please find the following materials: 

1. Admiral Construction and Maintenance, Inc. v. Cummins, Inc., 2013 WL 

2128335 (6th Cir. May 16, 2013).  In this decision, the Sixth Circuit Court of Appeals affirmed 

the decision below of the United States District Court for the Eastern District of Michigan 

granting summary judgment for the defendant, Cummins, Inc., on claims for breach of express 

warranty and the implied warranty of fitness for a particular purpose under MCL §§ 440.2313, 

440.2315. 

2. Bearden v. Great Lakes Produce and Marketing, LLC, 2013 WL 2318857 (W.D. 

Mich. May 28, 2013).  In this action for an alleged violation of the Perishable Agricultural 

Commodities Act (“PACA”), 7 U.S.C. §§ 499a, et seq., the plaintiff filed a motion for including 

contractual attorney’s fees and costs as an element of the money judgment entered in his favor.  

In deciding whether the contract at issue contained a provision permitting the recovery of these 

fees and costs, the court engaged in a detailed analysis of the contract documents applying the 

“battle of the forms” provision of MCL § 440.2207.  The court then concluded that the contract 
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allowed such a recovery provided that the fees and costs sought were reasonable.  The 

determination of their reasonableness was set over for a further hearing. 

3. Fisher Sand and Gravel Company v. Neal A. Sweebe, Inc., Case No. 143374 

(Mich. Sup. Ct. July 30, 2013).  This decision is, to say the least, not a model of clarity with 

respect to the relevant facts and applicable law.  In its decision, the Michigan Supreme Court 

discussed at length the difference between an “account stated” and an “open account.”  The 

Court concluded that “[b]ecause both an action on an account stated and one on an open account 

are distinct from the underlying transactions giving rise to the antecedent debt [viz., sales of 

goods], neither is governed by the four-year limitations period provided in § 2725 of the UCC.  

We conclude that both open account claims and actions on account stated are subject to the six-

year period of limitations provided in MCL 600.5807(8).” 

4. Gorman v. American Honda Motor Co., Inc., Case No. 303005 (Mich. Ct. App. 

Aug. 6, 2013).  This decision, designated as “For Publication” by the Michigan Court of 

Appeals, also addresses issues of alleged breaches of express and implied warranties of an auto 

manufacturer and dealer under Article 2 of the UCC as adopted in Michigan.  Also addressed by 

the Court in its opinion were (i) the issue of whether the plaintiff/consumer gave the defendants 

notice of her breach of warranty claims within a reasonable time as required by 

MCL § 440.2607(3)(a); and (ii) the issue of whether the plaintiff held an independent cause of 

action under Michigan law for the defendants’ alleged breach of their duty of “good faith” under 

MCL §§ 440.1203 and 440.2103(b).  In short, the Michigan court of Appeals affirmed the trial 

court’s order granting the defendants’ motion for summary disposition. 
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5. Finally, a copy of the Summer 2013 issue of the ABA Business Law Section’s 

Commercial Law Newsletter is attached. 

 
       Patrick E. Mears 
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BARNES & THORNBURG LLP 
 

MEMORANDUM 
 

TO: All Members of the UCC Committee 

FROM: Patrick E. Mears 

DATE: September 17, 2013 

RE: Recent Decisions 

              
 
To All Committee Members: 

 Accompanying this Memorandum, please find the following materials: 

1. Whirlpool Corporation v Grigoleit Company, 713 F.3d 316 (6th Cir. 2013).  This 

recent Sixth Circuit Court of Appeals decision affirmed in part and reversed in part the decision 

below of the United States District Court for the Western District of Michigan.  Applying 

Michigan law to a supply contract evidenced by releases from blanket purchase orders, the Sixth 

Circuit held that a flat fee and 8% surcharge payable by Whirlpool, the customer, to its supplier 

was not procedurally unconscionable under UCC § 2-302.  The Sixth Circuit also declined to 

certify issues of unconscionability and economic duress to the Michigan Supreme Court, as 

sought by Whirlpool. 

2. Compass Automotive Group, LLC v. Denso Manufacturing Tennessee, Inc., 2013 

U.S. Dist. LEXIS 24192 (E.D. Mich. Feb. 22, 2013).  At issue in this decision was whether a 

supply contract forum selection clause, subject to a “battle of the forms” under UCC § 2-207, 

authorized the plaintiff, a tooling fabricator, to commence a breach of contract action against its 

buyer in Michigan.  The buyer argued that its clause selecting Tennessee as the forum for 

litigation should be enforced.  The federal district court ruled otherwise, holding that the buyer’s 
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“acceptance” containing this clause materially altered the terms of the offer and therefore would 

not be enforced. 

       Patrick E. Mears 
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