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BUSINESS LAW SECTION

LEGISLATIVE REVIEW DIRECTORSHIP REPORT
Prepared for the December 2, 2017 Council Meeting

(Report as of November 21, 2017)

I. PUBLIC ACTS

A. Public Act 13 of 2014. The Act amends the Corporate Income Tax (CIT) of the
Income Tax Act to allow a taxpayer that acquired the assets of another corporation in
a transaction described in Section 381(a)(1) or (2) of the Internal Revenue Code
(IRC), to deduct business losses attributable to that distributor or transferor
corporation. For the purpose of apportionment, the Act specifies that property stored
in transit for 60 days or more, or a dock sale not picked up for at least 60 days, would
be considered to have come to rest at that ultimate destination. For purposes of the
small business alternative credit, the Act defines "officer" as persons performing
similar duties and responsibilities to those of the chairperson of the board, or the
president, vice president, secretary, or treasurer of the corporation or board, including,
at a minimum, major decision making. (HB 5008; effective 2/26/2014).

B. Public Act 14 of 2014. The Act amends the Corporate Income Tax (CIT) of the
Income Tax Act to exclude transactions between members of a unitary business group
for purposes of determining exemptions, credits, and the filing threshold. The Act
requires a unitary business group to file a combined return that includes each United
States person that is included in the group. (A unitary business group consists of two
or more corporations, financial institutions, or insurance companies that satisfy both a
"control test" and one of two "relationship tests".) Each United States person included
in a unitary business group or included in a combined return must be treated as a
single person, and all transactions between those included in the group must be
eliminated from the CIT base and the apportionment formulas. The Act also requires
that all transactions between people included in a unitary business group be
eliminated for purposes of determining exemptions, credits, and the filing threshold.
(HB 5009; effective 2/26/2014).

C. Public Act 15 of 2014. The Act amends the Corporate Income Tax (CIT) of the
Income Tax Act to exempt from the tax a person that qualified as a domestic
international sales corporation (DISC) as defined in Section 992 of the Internal
Revenue Code (IRC), for the portion of the tax year it had elected to be treated as a
DISC. The Act revises provisions eliminating sales between a taxpayer and flow-
through entities unitary with the taxpayer, from the sales factor for the purpose of
apportionment. Under the Act, sales between a taxpayer and a flow-through entity
unitary with that taxpayer, to the extent of the taxpayer's interest in the flow-through
entity, would have to be eliminated in calculating the sales factor. Sales between a
flow-through entity unitary with a taxpayer and another flow-through entity unitary
with the same taxpayer, to the extent of the taxpayer's interest in the selling flow-
through entity, also would have to be eliminated from the calculation. (HB 5010;
effective 2/26/2014).
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D. Public Act 16 of 2014. The Act amends the Income Tax Act to revise the calculation
of the amount that must be added back to the Corporate Income Tax (CIT) liability of
a taxpayer that claimed an investment tax credit under the former Single Business
Tax Act, or a compensation and depreciation credit under the Michigan Business Tax
Act, for tangible assets the taxpayer has sold, transferred out of State, or otherwise
disposed of. The amount to be added back includes the gross proceeds or benefit
derived from the sale or other disposition of tangible assets, minus the gain and plus
the loss from the sale or disposition reflected in Federal taxable income, and minus
the gain from the sale or other disposition added to the CIT base (calculated
separately for tangible assets other than mobile tangible assets, and for mobile
tangible assets). The Act eliminates the last component of that calculation (the
subtraction of the gain added to the CIT base). The add-back requirement also
includes calculation of the Federal basis used for determining gain or loss as of the
date of the transfer of tangible assets, other than mobile tangible assets. The Act
specifies that transfer would mean removal from this State of tangible assets, other
than mobile tangible assets, by means other than sale or other disposition. (HB 5011;
effective 2/26/2014).

E. Public Act 282 of 2014. The Act amends the Michigan Business Tax (MBT) Act to
do the following: allow an adjustment to the modified gross receipts tax base for
amounts attributable to the taxpayer pursuant to a discharge of indebtedness; revise
the calculation of the investment tax credit with respect to the recapture of revenue
when assets eligible for the credit are sold; revise the calculation of the renaissance
zone credit for a taxpayer located and conducting business in a renaissance zone
before December 1, 2002; revise a provision concerning a dock sale, for purposes
of apportionment.

The Act also requires a taxpayer to claim a refund in 2015 if, as a result of the Act's
amendments, the taxpayer had an overpayment of the tax for a tax year between 2010
and 2014. The Act also allows the Department of Treasury to assess the taxpayer for
an amount claimed that exceeded the overpayment.

Further, the Act repeals Public Act 343 of 1969, which enacted the Multistate Tax
Compact, retroactive to January 1, 2008, and expresses legislative intent regarding
Section 301 of the MBT Act (which specifies how a multistate taxpayer must
apportion its tax base to this State) and the intended effect of that section to eliminate
the election provision in Section 1 of Public Act 343. In addition, the Act makes the
amendments to the MBT Act retroactive for tax years beginning on and after January
1, 2010. (SB 156; effective 09/12/2014).

F. Public Act 557 of 2014. The Act amends the Nonprofit Corporation Act to (1) allow
voting on corporate matters by mail, electronically, or at polling places; (2) revise
voting requirements for the merger or dissolution of a corporation; (3) allow a
corporation's board, or an individual the board designated, to appoint one or more
nonexecutive committees to assist in conducting the board's affairs; (4) allow a
nonprofit corporation to provide "services in a learned profession"; (5) limit members'
and shareholders' ability to obtain certain corporate information; (6) revise a
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provision that allows a corporation's articles of incorporation to limit a volunteer's
liability to the corporation for money damages, and extend this provision to a
director; (7) revise and expand upon provisions concerning the indemnification of a
director, officer, employee, nondirector volunteer, or agent, who is or is threatened to
be made a party to a civil, administrative, or criminal suit, action, or proceeding; and
(8) delete a filing fee applicable to foreign corporations and add other filing fees that
would apply to foreign corporations. (SB 623; effective 1/15/2015).

G. Public Act 558 of 2014. The Act amends Public Act 169 of 1965, which regulates the
dissolution of charitable purpose corporations, to prohibit a nonprofit corporation or
other entity organized for charitable purposes from merging, converting, or dissolving
without the consent of the Attorney General. It prohibits the Department of Licensing
and Regulatory Affairs (LARA) from accepting certificates of dissolution or merger,
or restated articles of incorporation, from a charitable purpose corporation without the
consent of the Attorney General. It also establishes procedures for securing the
Attorney General's consent for a charitable purpose corporation's dissolution, merger,
or conversion. The Act also names Public Act 169 the "Dissolution of Charitable
Purpose Corporation Act." (SB 624; effective 1/15/2015).

H. Public Act 559 of 2014. The Act amends the Michigan Limited Liability Company
Act to authorize the merger of a domestic limited liability company with a nonprofit
corporation. Section 705a of the Michigan Limited Liability Act allows one or more
domestic LLCs to merge with one or more business organizations under certain
circumstances. The Act includes a domestic or foreign nonprofit corporation in the
definition of "business organization." The Act also defines "nonprofit corporation" as
a corporation that is incorporated to carry out any lawful purpose or purposes that do
not involve pecuniary profit or gain for its directors, officers, shareholders or
members, including a corporation formed under or subject to the Nonprofit
Corporation Act. (SB 929; effective 1/15/2015).

I. Public Acts 65, 66 and 68 of 2015. These Acts amend several public acts to delay the
sunset on corporate filing fees paid by nonprofit corporations, for-profit corporations,
and limited liability companies, respectively. These fees were last increased in 2003,
and, after September 30, 2015, current law would roll back the amounts to the 2003
level. The Acts delay that sunset until September 30, 2019. (HB 4384, HB 4397 and
HB 4399; effective 10/1/2015).

J. Public Act 79 of 2015. The Act amends the Revenue Act to (1) delete a requirement
that, in an appeal to the court of claims, a taxpayer must first pay the disputed portion
of a tax, including penalties and interest, under protest and claim a refund as part of
the appeal; and (2) allow a taxpayer 60 days to appeal an assessment, decision, or
order of the Department of Treasury to the Tax Tribunal. In addition, the Act
appropriates $200,000 for fiscal year 2015-16 from the general fund to the Court of
Claims for operations due to the anticipated increased caseload from the changes in
the Act (SB 100; effective 91st day after final adjournment).
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K. Public Acts 157 and 158 of 2015. These Acts amend the Michigan Limited Liability
Company Act and the Michigan Business Corporation Act, respectively, to specify
that "services in a learned profession" would not include services provided to
residents of a nursing home by an osteopathic physician, physician, or surgeon who
was an employee or independent contractor of the nursing home. (SB 66 and SB 67;
effective 1/18/2016).

L. Public Act 266 of 2015. The Act amends the Franchise Investment Law to specify
that, to the extent allocation of employer responsibilities between the franchisor and
franchisee is permitted by law, the franchisee would be considered the sole employer
of workers for whom it provided a benefit plan or paid wages except as otherwise
specifically provided in the franchise agreement. (SB 492; effective 3/22/2016).

M. Public Acts 277 and 278 of 2016. Public Act 277 amends the Michigan Business Tax
Act to disallow payments attributable to the assigned claims plan from qualifying for
the credit provided for payments made to the Michigan Automobile Insurance
Placement Facility. Public Act 288 makes the same change to part 2 of the Income
Tax Act. The changes apply to tax years beginning on or after January 1, 2016. (HB
5457 and HB 5458; effective 7/1/2016).

N. Public Act 330 of 2016. The Act allows Michigan to become one of 17 states that has
adopted domestic asset protection trust (“DAPT”) legislation, which allows
individuals and entities to protect assets from creditors by placing them in a “self-
settled trust” that complies with various statutory requirements. The legislation
validates self-settled trusts that were previously held to be invalid against creditors
under Michigan law. The DAPT legislation, along with changes made to the
Michigan fraudulent transfer laws, were signed into law by Governor Snyder in
December 2016, and became effective on March 8, 2017.

The Act does the following:

- Specifies that a transferor has only the powers and rights conferred by the trust
instrument; and identifies certain rights, powers, and interests which a trust
instrument can provide.

- Allows an action by a creditor to be brought only under the Uniform Fraudulent
Transfer Act.

- As a rule, requires a creditor's allegations to be proven by clear and convincing
evidence, and requires an action to be brought within two years after an obligation
was incurred.

- Establishes requirements for the avoidance of a qualified disposition.

- Provides that a creditor does not have a claim or cause of action against the trustee
and others related to a trust that is the subject of a qualified disposition.
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- Requires a transferor to sign a qualified affidavit before a qualified disposition is
made.

- Establishes requirements for a fiduciary qualified disposition.

- Allows a trustee to modify a trust by conforming to requirements outlined in the
Act.

- Establishes requirements for the cessation of a trustee's status and the appointment
of a successor trustee.

- Specifies certain responsibilities of a trust beneficiary and trustee.

- Specifies that the probate court has exclusive jurisdiction over certain actions related
to qualified dispositions, and establishes the venue for such actions.

The Act also amends the Uniform Fraudulent Transfer Act to do the following:

- Specifies that a qualified disposition is fraudulent as to a creditor only if it was
made with actual intent to hinder, delay, or defraud any creditor of the debtor.

- Permits an action to be brought under the Act with respect to a qualified disposition
in the time provided under the Qualified Dispositions in Trust Act.

O. Public Act 552 of 2016. The Act renames the Uniform Fraudulent Transfer Act as
the "Uniform Voidable Transactions Act" and amends it as follows: refers to
transactions that can be avoided as "voidable" transactions, instead of "fraudulent"
transactions; specifies that a creditor making a claim for relief to void a transaction
has the burden of proving the elements of the claim by a preponderance of the
evidence; provides that a claim for relief is governed by the laws of the jurisdiction
where the debtor is located when the transfer is made, and prescribes rules for
determining a debtor's location; identifies the party that has the burden of proving
certain matters, and establishes a preponderance of the evidence standard; makes an
exception to the provision under which a transfer is not voidable if it results from the
enforcement of a security interest under the Uniform Commercial Code; precludes the
entry of a judgment against good-faith transferees who take for value; specifies that a
debtor that is not paying debts as they become due (other than as a result of a bona
fide dispute) is presumed to be insolvent; removes a provision that specifies when a
partnership is insolvent; and, specifies that a series organization and each of its
protected series is a separate person for purposes of the Act.

The Act also amends the Business Corporation Act and the Nonprofit Corporation
Act, respectively, to refer to the Uniform Voidable Transactions Act instead of the
Uniform Fraudulent Transfer Act. (SB 982, 983 and 984; effective 4/10/2017).

P. Public Act 503 of 2016. The Act amends the General Sales Tax Act to provide a tax
exemption for the sale of personal property by a veterans' organization for the
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purpose of raising funds for the benefit of an active duty service member or a veteran.
The veterans' organization must be exempt from Federal Income Tax under Section
501(c)(19) of the Internal Revenue Code. The exemption is limited to $25,000 in
aggregate sales of tangible personal property for each individual fund-raising event. A
club, association, auxiliary, or other organization affiliated with an exempt veterans'
organization will not be considered a separate person for purposes of the exemption.
(SB106; effective 4/9/2017).

Q. Public Act 101 of 2017. The Act amends the Revised Judicature Act to do the
following: Specify that a business court would have jurisdiction over business and
commercial disputes in which equitable or declaratory relief was sought or in which
the matter otherwise met circuit court jurisdictional requirements; and modify the
definition of a "business or commercial dispute" to include any of the following: a) an
action in which all of the parties are business enterprises, unless the only claims
asserted are expressly excluded under the Act; b) an action in which one or more of
the parties is a business enterprise and the other parties are its or their present or
former owners, managers, shareholders, members of a limited liability company or
similar business organization, directors, officers, agents, employees, suppliers,
guarantors of a commercial loan, or competitors, and the claims arise out of those
relationships; or c) an action in which one of the parties is a nonprofit organization,
and the claims arise out of that party's organizational structure, governance, or
finances. (SB333; effective 10/11/2017).

R. Public Act 141 of 2017. The Act amends Article 2 of the Uniform Securities Act,
which governs exemptions from registration requirements, to include references to
amended and new U.S. Securities and Exchange Commission (SEC) rules for
determining whether intrastate sales or offers of securities meet certain residency
requirements. The Act also adds reference to these SEC rules to the definition of
"intrastate offering exemption" in Article 4A (Michigan Investment Markets). (HB
4305; effective 10/30/17).

II. NEW BILLS AND STATUS OF PENDING BILLS

A. Senate Bill 89 of 2017. The Bill would amend the Income Tax Act of 1967 by adding
section 672, to provide tax credits for certain employers that provide employment for
certain veterans. The Bill was sponsored by Senator Gregory and referred to the
Committee on Finance on 2/1/2017.

B. Senate Bill 238 of 2017. The Bill would amend the Regulatory Loan Act to prohibit a
licensee from paying a person a fee for locating a potential borrower for the licensee or
referring a potential borrower to the licensee unless the potential borrower was not
charged the fee if he or she entered into the loan with the licensee, and the amount of the
fee did not exceed $500. The Bill was passed by both House and Senate and presented to
Governor on 11/16/2017.
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C. Senate Bill 442 of 2017. The Bill would make various general revisions to the Michigan
Business Corporation Act, including the following:

- Allow the Administrator to maintain records and files in their original form or in the
form of reproductions under the Records Reproduction Act.

- Specify that if the Administrator were required under the Act to give notice to a
corporation, he or she could electronically transmit the notice to the corporation's
resident agent in the manner authorized by the corporation.

- Specify that if the shares of a corporation were to be designated and issued in one or
more classes or series, the Articles of Incorporation would have to include a statement
of authority vested in the board to that effect.

- Modify various provisions relating to shareholders of professional corporations.

- Modify provisions relating to the designation of shares of corporate stock into one or
more classes or series.

- Allow a person to execute a shareholder consent that directed that it would take effect
at a future time, provided certain conditions were met.

- Allow an individual to execute a consent that directed that it would take effect at a
future time, provided certain conditions were met.

- Specify that approval of a plan of merger or share exchange by the shareholders of a
corporation would not be required if certain requirements were met.

The Bill was sponsored by Senator Kowall and referred to the Committee on Commerce
and Trade on 11/1/2017.

D. House Bill 4420 of 2017. The Bill would amend section 437 of the Michigan Business
Tax Act, which deals with brownfield tax credits, to allow a development project meeting
specific criteria to be amended to extend the duration of time to complete the project and
still be eligible for a pre-approved brownfield tax credit. The Bill was sponsored by
Representative Tedder and referred to the Committee on Finance on 11/7/2017.

E. House Bills 4916 and 4917 of 2017. The Bills would change the late filing penalty for
annual reports regarding limitied liablity companies and corporations, respectively. The
Bills were sponsored by Representative Howrylak and referred to the Committee on
Commerce and Trade on 9/12/2017.

III. RECENT MICHIGAN SUPREME COURT OPINIONS

A. Property Tax Exemption for For Profit Educational Institutions. In SBC Health Midwest
vs city of Kentwood, which was decided on May 1, 2017, the Michigan Supreme Court held:
The General Property Tax Act, MCL 211.1 et seq., mandates that all real and personal
property in Michigan be subject to taxation unless expressly exempted. The plain and
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unambiguous language of MCL 211.9(1)(a) exempts from taxation the personal property of
charitable, educational, and scientific institutions. The Tax Tribunal erred by concluding
that MCL 211.7n, a statute specifically exempting from taxation the real or personal
property owned and occupied by nonprofit educational institutions, controls over the more
general statute, MCL 211.9(1)(a), which authorizes a tax exemption for educational
institutions without regard to the institution’s nonprofit or for-profit status. The rules of
statutory interpretation require that statutory language be examined for legislative intent.
MCL 211.7n exemplifies the Legislature’s intent to limit the content of that statute to
nonprofit institutions. In contrast, the Legislature omitted any requirement that the
institutions referred to in MCL 211.9(1)(a) be nonprofit institutions. The absence of that
requirement is presumed to be intentional. Reading the two statutes together and
recognizing that each addresses a tax exemption for an educational institution’s personal
property means only that a nonprofit educational institution has two paths to tax exemption,
while a for-profit educational institution is limited to the path in MCL 211.9(1)(a). The
nonprofit requirement in MCL 211.7n does not negate a for-profit educational institution
like SBC Health from pursuing an exemption under MCL 211.9(1)(a). Further, the tax
exemption available under MCL 211.9(1)(a) does not conflict with the constitutional
mandate that nonprofit educational organizations be exempt from real and personal property
taxes. The constitutional mandate guarantees tax exemption for nonprofit educational
institutions. It does not prevent the Legislature from passing laws that provide tax benefits
for other organizations. The tax exemption outlined in the unambiguous language in MCL
211.9(1)(a) applies to all educational institutions, for-profit or nonprofit, that meet the
requirements specified in MCL 211.9(1)(a).

Respectfully submitted,

Eric I. Lark
Chaoyi Ding
Kerr, Russell and Weber, PLC
November 21, 2017


