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The 21st Century Practice 
Task Force Report
In 2015, the State Bar of Michigan 
established the 21st Century Practice 
Task Force to take an in-depth look at 
how legal services are administered 
and make recommendations to rein-
vent the administration of justice to 

address the problems the Task Force identified. The 
Task Force’s report, Envisioning A New Future Today, is 
available at www.michbar.org/21stCenturyTaskForce. 
In summary, the report identifies five key problems, the 
vision of how to address the problems, and elements of 
how to achieve the vision. Everyone is encouraged to 
read the report and to be inspired on implementation of 
the report’s recommendations.

One of the Task Force visions is for more practical 
legal education, both for new lawyers entering practice 
and for experienced lawyers facing new challenges. The 
State Bar of Michigan is encouraged to create training 
aids to support Michigan lawyers’ professional compe-
tence. 

ICLE’s Competency Maps
Michigan’s Institute of Continuing Legal Education 
(“ICLE”) is working on that goal by, among other 
things, developing online task-oriented and goal-orient-
ed learning resources. One particular initiative, which 
will support that effort, is the creation of “competency 
maps.” A competency map will be a useful guide for 
lawyers entering into a particular practice area, contain-
ing a list of the tasks a lawyer needs to be able to do to 
practice competently in that area. The maps are geared 
to Michigan practice and do not attempt to cover the 
more specialized areas of a particular practice. When 
finalized, the maps will be used to enhance (and help 
users find) the practical resources provided by the Sec-
tion and ICLE and will be available to practitioners as a 
guide.

The Section Partners With ICLE
The Business Law Section is pleased to be partner-
ing with ICLE staff attorneys to create a Transactional 
Business Practice Map. The ICLE project lead is Mary 
Hiniker. As a first step, ICLE created a draft outline of 
transactional practice areas and tasks based on research 
and consultation with ICLE speakers and authors on 
transactional issues.

Second, a diverse group of Section members through-
out the state from firms of varying sizes volunteered to 
work with ICLE to develop and refine the maps. These 
volunteers will hold a series of conference calls with 
ICLE staff to refine the map. Finally more Section mem-
bers with transactional practice experience will com-

ment upon and proof the draft competency map before 
finalization.

Thanks to the volunteers! It is hoped this competen-
cy mapping effort serves as a model for the future.

Future Innovative Legal Training
The Section hopes to partner with ICLE on other compe-
tency maps and develop other innovative means of legal 
training. If you have ideas for other innovative means of 
delivering legal training or the particular training that 
would be useful to you, we welcome your ideas. Please 
contact me at jcalton@honigman.com or Ms. Hiniker at 
mhiniker@umich.edu. 
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It was May 2015, and I found myself 
attending a conference in Savannah, 
Georgia, one of the most charming 
of southern cities. The architecture 
and Spanish moss alone are reasons 
enough to visit. Two days into the 
conference, attendees were shep-
herded onto buses for a dinner offsite 
at the historic Fort Jackson. Watch-
ing the charter buses drive off with 
a promise to return in four hours, I 
quickly realized I’d underestimated 
the hazards of a late spring evening 
in the Deep South. 

Dinnertime passed and a handful 
of us were gathered at the top of the 
Fort looking out over the Savannah 
River and trying to escape the swarms 
of mosquitoes making their attack. I 
was certain that if I didn’t succumb 
to the buzzing pests, the heat (88 
degrees) and oppressive humidity 
would do me in. As we took turns 
complaining about the late return of 
the buses one of my more traveled 
companions pulled out his cell phone 
and said, “What about Uber?” 

He logged into the app and twen-
ty minutes later all six of us crept 
down the stairs, out the old fort, and 
down the long drive that led to the 
main road. We were determined to let 
no one intercept our ride. An older-
model, dark-colored minivan met us 
on the dirt road. I’m sure there were 
French fries and fruit snacks buried 
between the seats, but it didn’t mat-
ter, the air conditioning worked and 
this was our ticket out. We piled into 
that van like clowns into a clown car, 
thanking the driver (who’d probably 
just put his kids to bed) and exclaim-
ing our good fortune.

There is a revolution occurring 
in the transportation industry, and 
while we are not riding around in fly-
ing vehicles, all the talk of transporta-
tion network companies (TNCs) and 
driverless vehicles leads one to be-
lieve that it might not be that far off.

In September 2013, the California 
Public Utilities Commission (CPUC) 
became the first to address the bur-
geoning TNC industry and adopt 

rules and regulations for this new 
method of transportation.1 At the 
time, the CPUC defined a TNC “as 
an organization whether a corpora-
tion, partnership, sole proprietor, or 
other form, operating in California 
that provides prearranged transpor-
tations services for compensation 
using an online-enabled application 
(app) or platform to connect passen-
gers with drivers using their personal 
vehicles.”2 These rules included the 
following requirements for obtaining 
a permit to operate from the CPUC: 
not less than a $1 million commercial 
liability insurance policy; criminal 
background checks; a zero tolerance 
policy for drug or alcohol use; driver 
record checks; nondiscrimination pol-
icies; visible signage; a driver training 
program; and vehicle inspections.3 
With this action, California laid the 
groundwork for similar discussion 
across the country addressing con-
cerns of public safety for riders and 
drivers with companies like Uber and 
Lyft.

At the end of 2016, fourteen states 
enacted TNC legislation4 bringing the 
total number of states recognizing 
this new category of transportation to 
forty-two. 

Michigan joined these ranks on 
December 21, 2016, when Governor 
Snyder signed a package of five bills 
(House Bills 4637, 4639, 4640, 4641 
and Senate Bill 392), ushering in a 
new perspective and a revolution in 
transportation.

Uber advertises itself as a “global 
platform offering safe, affordable and 
reliable rides with the tap of a but-
ton,” boasting availability in more 
than 400 cities and 70 countries, and 
providing in excess of two billion 
rides to date.5 Not to be outdone, Lyft, 
the other major player in this arena, 
offers services in more than 200 cit-
ies within the United States.6 In July 
2016, there were 5.1 million combined 
downloads of the Uber and Lyft apps 
in the United States.7 Both have made 
their way to Michigan and now have 
a framework under which to operate.

When Governor Snyder signed 
these bills, he not only established a 
framework under which TNCs might 
operate but also leveled the playing 
field for the limousine and taxi indus-
tries in this changing space.8

A synopsis of Public Act 345 of 
20169 is provided below as it provides 
the framework for the regulation of 
TNCs, taxicabs, and certain limou-
sines in this state.

House Bill 4637, now Public Act 
345 of 2016, the Limousine, Taxicab, 
and Transportation Network Com-
pany Act (the “Act”) took effect on 
March 21, 2017 and established the 
Department of Licensing and Regu-
latory Affairs (LARA) as the agency 
charged with administering the Act. 
LARA may promulgate rules to ad-
minister the Act under the Adminis-
trative Procedures Act of 1969, 1969 
PA 306, MCL 24.201-.328.10

Within this legislation are many 
definitions making clear the varied 
services and persons regulated by the 
Act, here are a few of those key defi-
nitions.11

•	 Limousine means a self-
propelled motor vehicle 
used in the carrying of pas-
sengers and the baggage of 
the passengers for hire with 
a seating capacity of 8 pas-
sengers or fewer, including 
the driver. Limousine does 
not include a commercial 
vehicle.12

•	 Limousine carrier means a 
person who, either directly 
or through any device, dis-
patch system, or arrange-
ment, holds himself or her-
self out to the public as will-
ing to transport passengers 
for hire by limousine.13

•	 Limousine driver means an 
individual who uses a lim-
ousine to provide transpor-
tation services to potential 
passengers.14

•	 Person means an individu-
al, sole proprietorship, part-
nership, corporation, associ-

Taking Care of Business By Julia Dale
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ation, or other legal entity.15

•	 Taxicab means a motor 
vehicle with a seating capac-
ity of 8 passengers or fewer, 
including the driver, that is 
equipped with a roof light 
and that carries passengers 
for a fee usually determined 
by the distance traveled. 
Taxicab does not include a 
commercial vehicle.16

•	 Taxicab carrier means a 
person who either directly 
or through any device, dis-
patch system, or arrange-
ment, holds himself or her-
self out to the public as will-
ing to transport passengers 
for hire by taxicab.17

•	 Taxicab driver means an 
individual who uses a taxi-
cab to provide transporta-
tion services to potential 
passengers.18

•	 Transportation network 
company means a per-
son operating in this state 

that uses a digital network 
to connect transportation 
network company riders 
to transportation network 
company drivers who pro-
vide transportation net-
work company prearranged 
rides. Transportation net-
work company does not 
include a taxi service, trans-
portation service through 
a transportation broker, 
ridesharing agreement, or 
transportation service using 
fixed routes at regular inter-
vals.19

•	 Transportation network 
company driver means an 
individual who satisfies the 
following: (i) receives con-
nections to potential pas-
sengers and related services 
from a transportation net-
work company in exchange 
for a payment of a fee to 
the transportation network 
company; and (ii) uses a 

personal vehicle to offer or 
provide transportation net-
work company prearranged 
rides to transportation net-
work company riders upon 
connection through a digi-
tal network controlled by 
a transportation network 
company in return for com-
pensation or payment of a 
fee.20

Effective March 21, 2017, a limou-
sine carrier, taxicab carrier, or trans-
portation network company shall 
not operate in this state without first 
registering with LARA under the 
Act.21 The application for registra-
tion will be available online prior to 
March 21; a paper application (on a 
form provided by LARA) will also be 
available. An application fee and a 
registration fee must accompany the 
completed application for registra-
tion. The fees are determined by the 
number of vehicles the applicant reg-
isters. Registrations expire annually 
on August 31.22 

# of Vehicles Application Fee Annual Registration Fee Total  
1 $25.00 $100.00 $125.00 
2 $25.00 $150.00 $175.00 
3 $25.00 $200.00 $225.00 
4 $25.00 $250.00 $275.00 
5 $25.00 $300.00 $325.00 
6 $25.00 $350.00 $375.00 
7 $25.00 $400.00 $425.00 
8 $25.00 $450.00 $475.00 
9 $25.00 $500.00 $525.00 
10 $25.00 $550.00 $575.00 
11-25 $50.00 $1,000.00 $1,050.00 
26-100 $100.00 $2,500.00 $2,600.00 
101-500 $100.00 $5,000.00 $5,100.00 
501-1000 $100.00 $10,000.00 $10,100.00
1001 or more $100.00 $30,000.00 $30,100.00
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The fee structure is as follows:23

The Act also provides that three 
years after the effect date of the Act, 
LARA “shall cease to impose the 
fees.”24

The application for registration 
must also include, proof of satisfac-
tory compliance of all insurance re-
quirements; the type of business enti-
ty; relevant articles, if a foreign entity 
a Certificate of Authority authorized 
to do business in Michigan, or if reg-
istered at the county level a copy of 
its certificate of conducting business 
under an assumed name or certificate 
of co-partnership; contact informa-
tion for the applicant; the number of 
vehicles the applicant operates; and, 
if applicable, proof the applicant has 
satisfied any disciplinary action.25 
Under the Act, all limousine carrier, 
taxicab carrier, and transportation 
network companies must also pro-
vide an annual statement regarding 
insurance coverage requirements.26 

Prior to individuals operating a 
limo, taxicab, or TNC vehicle, they 
must first submit an application to 
either the carrier or TNC. It is the re-
sponsibility of the carrier or TNC to 
annually conduct (either themselves 
or via a third party) a criminal back-
ground check of the applicant. The 
check “shall include a search of all of 
the following: a multistate or multi-
jurisdiction criminal record locator or 
similar commercial nationwide da-
tabase with validation; the national 
sex offender registry database; and 
annually obtain and review a driving 
history research report for the appli-
cant.”27

LARA has the authority to audit 
the records of a registrant under the 
Act, but not more than two times per 
year. This includes an audit of driver 
applications and background re-
cords. The Act also designates several 
types of records as nonpublic records 
if produced for an audit and they 
meet certain other requirements.28

There are a host of reasons an indi-
vidual may not be allowed to operate 
a limousine, taxicab, or TNC, among 
them are certain violations on their 
driving record, certain felony convic-
tions in the five years leading to the 

date of the application, being listed 
on the national sex offender registry, 
and being under 19 years of age.29 

A limousine carrier, taxicab car-
rier, TNC, or an officer or agent of 
any of the three who requires or 
knowingly permits a driver to drive 
or operate a limo, taxicab, or personal 
vehicle in violation of this Act, or a 
rule or order promulgated or issued 
under this Act is guilty of a misde-
meanor punishable by a fine of not 
more than $1000 per violation or im-
prisonment for not more than 90 days 
or both. LARA may also assess a fine 
against a person who violates the act 
that covers the actual cost to the de-
partment of the investigation and en-
forcement of the violations, including 
attorney fees.30

Other requirements under the Act 
include:
•	 Mechanical inspections for 

any vehicles five years old 
or older.

•	 Consistent and distinctive 
signage/emblem (approved 
by LARA).

•	 Zero tolerance policy 
addressing the use of drugs 
and alcohol as it relates to 
providing rides for passen-
gers.

•	 Nondiscrimination policy 
with regard to passengers 
and potential passengers.

•	 For limousine carriers 
bodily injury and property 
damage liability insurance 
with a minimum combined 
single limit of $1 million for 
all persons injured or for 
property damage.

•	 For taxicab carriers bodily 
injury and property dam-
age liability insurance with 
a minimum combined sin-
gle limit of $300,000 for all 
persons injured or for prop-
erty damage.

•	 When a TNC driver does 
not have a passenger in their 
vehicle, they must have 
residual third-party liability 
insurance in the amount of 
at least $50,000 per person 
for death or bodily injury, 

$100,000 per incident for 
death or bodily injury, and 
$25,000 for property dam-
age.

•	 When a TNC driver has a 
passenger in their vehicle, 
they must maintain residual 
third-party liability insur-
ance with a minimum com-
bined single limit of $1 mil-
lion for all bodily injury or 
property damage.

It is important to note that this 
Act provides for registration and not 
licensure. As such, LARA’s role is 
limited with regard to enforcement. 
A violation of the Act or the rules 
promulgated or order promulgated 
or issued under this Act may result 
in the denial of a registration or a 
renewal of registration. The Depart-
ment of the Attorney General or the 
local prosecuting attorney may initi-
ate appropriate criminal proceedings, 
and LARA (or any other person) may 
bring an action in circuit court in a 
county in which the limousine car-
rier, taxicab carrier, or TNC has so-
licited or sold its service to enforce 
compliance with this Act.

The director of LARA (or their 
designee) may order a carrier or TNC 
to cease and desist from a violation 
of this Act, a rule promulgated under 
this Act, or an order issued under this 
Act. The carrier or TNC may request 
a hearing before the department if the 
carrier or TNC files a written request 
for a hearing no later than thirty days 
after the effective date of the cease 
and desist order.31

The Limousine, Taxicab, and 
Transportation Network Company 
Act, will be administered through 
the Commercial Licensing Division 
within the Corporations, Securities 
& Commercial Licensing Bureau of 
LARA. Questions regarding the pro-
gram may be directed to the Com-
mercial Licensing Division at (517) 
241-9221. More information is avail-
able online at www.michigan.gov/
tnc. 
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By Eric M. Nemeth

IRS Organization Changes and a Hard-Hitting Tax Court Case 

IRS Reorganizes—Again
The IRS has implemented further 
organizational changes in the exami-
nation division. This is particularly 
true of LB&I (Large Business and 
International).

 Some of the structural changes in-
clude the elimination of industry des-
ignations and a move to issue-based 
examinations. LB&I audit examina-
tion will now be based on perceived 
compliance risk. The determination 
will be based upon the utilization 
of data analytics and specified staff 
to “issue spot.” These self-described 
streamlined audits will quickly tar-
get specific areas of IRS enforcement. 
Agents will move quickly with rapid 
and focused Information Document 
Requests or IDR’s. Expect the quick or 
even preemptive use of IRS summons 
authority or even quickly closed “un-
agreed” examinations. 

IRS Publication 5125 provides 
specific information. Taxpayers and 
their representatives should consult 
this publication upon receipt of an 
IRS examination notice as it sets forth 
the procedural IRS playbook. An im-
portant note is that an LB&I examina-
tion could have multiple agents with 
each agent examining a discreet area 
of examination such as research tax 
credits, employment taxes, or inter-
national issues with each agent issu-
ing separate IDR’s.

An additional important factor 
will be the agents’ push at the earli-
est stages of the examination for the 
client to agree and execute an “Ac-
knowledgement of Facts,” IRM Exh 
4.46; 4-3. This form is an attempt by 
the IRS to get the taxpayer to effec-
tively stipulate factual issues. Un-
suspecting taxpayers or their repre-
sentative can unwittingly concede 
important factual issues with legal 
implications.

The IRS is also instituting “cam-
paigns” to alter taxpayer behavior. 
These campaigns will be a precur-
sor of future IRS examination activ-
ity. The IRS will essentially focus on 
“strategic” issues designed to change 

taxpayer behavior. This is a process 
that will roll out over a period of 
years. Expect a lot of focus on rules 
of charitable giving or documenting 
business expenses.

Taxpayers would be well-advised 
to specifically ask their tax advisor 
about employing any “tax saving 
products” if the IRS has published 
any enforcement guidance regard-
ing the product. Taxpayers should 
enquire if they are employing a tac-
tic or product that the IRS is going to 
greatly target for examination or ef-
fectively litigate. The IRS will enquire 
what actions the taxpayer took before 
signing off on the tax strategy for 
penalty application purposes. 

Partnership Audit Changes
Partnership examination rules have 
undergone significant changes. The 
Bipartisan Budget Act of 2015 (BBA) 
will apply to any entity classified for 
federal income tax purposes that is 
required to file a federal income tax 
return. The major impact is the liabil-
ity and responsibility for payment 
of determined audit adjustments to 
the partnership. Careful attention to 
upcoming guidance is essential for 
any business lawyer. 

There is an opt-out provision for 
partnerships of 100 or fewer Schedule 
K-1 forms in a taxable year. The opt-
out must be elected annually on the 
partnership’s timely filed tax return, 
and the partnership must notify each 
partner of the election.

This new approach can have a 
profound impact on partnership 
economies. The economic cost of an 
examination is effectively borne by 
the persons who are partners in the 
year of the audit adjustment rather 
than the partners in the review year. 
Furthermore, included partners will 
no longer have a partner level penal-
ty defense. Careful clarity in partner-
ship agreements will be required to 
address the potential economic con-
sequences of the tax law change. 

Document, Document, 
Document…
A recent Tax Court holding highlights 
the importance of contemporaneous 
written acknowledgement of a chari-
table donation. In 15 W 17th St, LLC v 
Commissioner, 147 TC No 19 (2016), a 
divided Tax Court upheld the disal-
lowance of a $64 million deduction 
for failure to secure a contempora-
neous acknowledgement under IRS 
170(f)(8)(D) for the charitable contri-
bution.

This case involved the donation 
of a conservation easementCnever 
an IRS favorite. While the charity ac-
knowledged receipt of the easement, 
the letter did not state if the donee 
had provided any goods or services 
to the taxpayer, or if the donee had 
otherwise given the taxpayer any-
thing of value in exchange for the 
easement. There is an exception to 
the requirement if the donee files a 
return or a form in accordance with 
IRS Regs. While the donee filed an 
amended Form 990 acknowledging 
the gift, the Tax Court held that since 
the IRS never issued final regulations, 
this particular donee could not rely 
on the statutory exception to the con-
temporaneous written acknowledge-
ment requirement. Applying a strict 
compliance standard, the charitable 
deduction was disallowed.

This case is a painful reminder 
that strict statutory requirements 
must be understood and followed or 
the taxpayer runs a significant risk of 
disallowance with the inevitable pro-
fessional liability repercussions. 

IRS Budget Woes
I have written in the past columns 
about the practical impacts for tax-
payers and practitioners of repeated 
IRS budget cuts. Recently there was 
an announcement that the IRS will 
not be issuing any guidance such 
as revenue procedures and revenue 
rulings except routine administered 
guidance “for a while.”

Tax MaTTers
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Recently Released
FY 2016 statistics released by IRS 
Criminal Investigation provide tan-
gible proof of IRS budget cuts. The 
number of investigations initiated has 
dropped to 3,395 from 4,297 just two 
years ago. The percentage of those 
convicted (plea or guilty verdict) 
remains well over 90 percent, and 
those sentenced to prison remains 
at about 80 percent with the average 
prison sentence being 41 months.

Given the pressure on resources, 
there has never been a better time 
for taxpayers to consider a voluntary 
disclosure to avoid potential crimi-
nal prosecution. Taxpayers and their 
advisors should consult with experi-
enced tax controversy lawyers when 
considering such an approach.

Is the U.S. a tax haven? Don’t 
laugh. A recent EU report declares as 
much. Citing the decentralized U.S. 
system of LLCs, shell companies, 
and anonymous ownership, there is a 
growing concern about a U.S. double 
standard. There are significant de-
mands by U.S. authority for informa-
tion with a perceived lack of reciproc-
ity.

Eric M. Nemeth of 
Varnum LLP in Novi, 
Michigan practices in 
the areas of civil and 
criminal tax contro-
versies, litigating mat-
ters in the various fed-

eral courts and administratively. 
Before joining Varnum, he served 
as a senior trial attorney for the 
Office of Chief Counsel of the Inter-
nal Revenue Service and as a spe-
cial assistant U.S. attorney for the 
U.S. Department of Justice, as well 
as a judge advocate general for 
the U.S. Army Reserve.
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A new year is always a good time to 
take stock of where you are as well 
as planning for the future. In the tech 
world, change is a constant, and a 
new administration adds uncertain-
ty. While looking forward, however, 
never neglect to check your compa-
ny’s compliance with existing laws 
and regulations.

This column touches on three ar-
eas that are sometimes forgotten but 
which can cause significant trouble if 
the rules are ignored. These involve 
software and data licensing compli-
ance, telephone marketing, and anti-
trust aspects of licensing. At the end, 
I note some contracting trends relat-
ed to technology that you may come 
across.

Software and Data Licensing 
In the days of subscription-based soft-
ware and data licensing, it is some-
times easy to forget that the copying 
and use of unlicensed software is 
illegal. A number of companies and 
industry groups, such as the Business 
Software Alliance (BSA),1 still active-
ly police proper licensing of software 
and act against potential illegal copy-
ing and use. Remember that your 
software licenses are usually lim-
ited by the number of computers on 
which the software can be installed 
and restrict sharing of that software. 
A prior column also touched on this 
issue.2

Here are some of the points to re-
member:

• Document your licenses 
and make sure someone in 
the organization tracks both 
licenses and subscriptions of 
software and data.

• Establish a benchmark for 
installed software and make 
sure that all installed soft-
ware is properly licensed.

• The person responsible for 
licensing compliance should 
periodically audit usage. 
There are many automated 
tools that will do this for you. 
(Note: I do not recommend 
any “free” tools offered by 

those groups that enforce 
compliance.)

• Company policies should 
be clear that only software 
licensed by the company 
should be installed on com-
pany computers, and that the 
installation of any other soft-
ware or unlicensed software 
is against company policy.

If the BSA does come knocking, 
contact someone that knows how to 
address the issues. Most investiga-
tions are prompted by tips from dis-
gruntled or terminated employees, so 
the entity contacting your company 
already knows a lot about your com-
pany and its use of software. Do not 
start deleting unlicensed software!

Telephone Solicitations
Robocalls are not new, but they are 
getting more prevalent. Congress 
originally enacted the Telephone 
Consumer Protection Act3 (“TCPA”) 
in 1991. The law does not apply just 
to traditional telephone marketing 
but has a broader application, includ-
ing text messages. One of the key pro-
visions is the requirement of express, 
advance consumer consent for any 
automated calls or texts. That is why 
you are asked (by those that under-
stand the law) to consent to receiv-
ing these messages. Violations are 
punishable with fines of a minimum 
of $500 per offending call or text, and 
can be trebled if willfulness is found. 

The Federal Communications 
Commission recently provided de-
tailed guidance as to permissible and 
proscribed practices.4 Businesses also 
need to understand that their engage-
ment of a third-party firm to make 
calls or texts on their behalf will not 
insulate them from liability. If the 
third-party firm violates the TCPA 
on behalf of a client, the client is re-
sponsible for the consumer damages. 
Unlike many similar laws, consumers 
have a private right of action to sue 
companies directly and to recover 
damages even if such consumers are 
neither deceived nor defrauded in 
any way. 

Warning: On a closing note, re-
member that the calls you may get 
from “Card Services” or “National 
Student Loan” or others promising to 
lower your interest rate or help con-
solidate debt at lower rates not only 
violate this law, but they are likely 
scammers. Hang up. Do not give 
them information even if they sound 
like they are from Visa or Master-
Card. They aren’t.

Antitrust Guidelines for the 
Licensing of Intellectual 
Property
Antitrust? Does it exist anymore? Of 
course it does, and the FTC recently 
reminded the industry that there are 
competition considerations involved 
in the licensing of intellectual prop-
erty.5 The guidelines6 update prior 
guidance from the U.S. Department 
of Justice and the FTC, and reaffirm 
that the FTC recognizes that there are 
good reasons for restrictions in licens-
ing, but also that the same statutory 
principles apply to the competition 
analysis.

Contracting Trends
I have been seeing a strong trend by 
companies that require their ven-
dors to have business continuity and 
disaster recovery plans in place and 
available for inspection.7 If the ven-
dor is critical to the operations of the 
buyer, the buyer has a vested inter-
est in making sure that the seller can 
recover from a business interruption 
and continue production.

A second trend that has become 
almost standard is the requirement 
that the vendor have in place infor-
mation security and privacy systems 
and policies to protect any data that 
is being provided by the buyer. The 
buyer will usually demand that the 
vendor make these plans and policies 
available if requested and may even 
demand that the seller be certified in 
its information security protocols or 
meet objective standards (such as ISO 
27001).

TeChnology Corner By Michael S. Khoury

Compliance 2017: Looking Forward—Looking Back



Conclusions
Just because the technology legal 
landscape is changing quickly, don’t 
forget existing obligations under cur-
rent law. Also anticipate that your 
business partners will want your 
company to be proactive in protecting 
against technology and other threats. 
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In Pransky v Falcon Group, Inc1 the Michigan 
Court of Appeals held that a “finder”2 as 
defined in Michigan’s Uniform Securities 
Act (2002) (“MUSA” or “Securities Act”)3 was 
not required to be registered with and regu-
lated by the State of Michigan. In a strenuous 
effort to discern or impute legislative intent, 
the opinion resolved a commercial dispute 
in favor of an unregistered business inter-
mediary acting as a “finder” but in doing 
so unnecessarily tore a hole in the MUSA’s 
regime for protecting Michigan investors. 
This case commentary does not defend inart-
ful legislative craftsmanship but does offer an 
alternate statutory interpretation that could 
have avoided the collateral damage to Michi-
gan investors, as well as Michigan businesses 
seeking to raise start-up and growth capital.4 
Judicial, legislative or administrative stitch-
ing is urgently needed to fix this hole in the 
MUSA’s protective regime.

Pransky’s Basic Facts
The Pransky case involved a commercial dis-
pute between an entrepreneur, Jaime Pran-
sky (“Ms. Pransky”), who intended to open 
and operate a health and wellness spa in her 
home state of Vermont. Ms. Pransky entered 
into a business consulting arrangement 
with a Michigan business intermediary, Fal-
con Group, Inc. (“Falcon Group”), that was, 
among other things, to advise and assist her 
in obtaining funding or commercial financ-
ing for her proposed health spa.5 Ms. Pransky 
paid Falcon Group a $20,000 deposit toward 
an agreed $50,000 non-refundable retainer 
and agreed to pay additional amounts con-
tingent upon the amount of funds the inter-
mediary helped raise (i.e., transaction-based 
compensation or, more commonly, a com-
mission). The desired funding could come 
from a variety of sources such as prospective 
investors, commercial lenders, or acquirors. 
Several months after signing the consulting 
agreement, Ms. Pransky became dissatisfied 
with Falcon Group’s services and demanded 
the return of her deposit, and Falcon Group 

refused. In the resulting lawsuit, among 
other things, Ms. Pransky alleged that Falcon 
Group’s activities would have required it to 
be Michigan-registered as a “broker-dealer” 
under the MUSA, and, since it was not reg-
istered, the consulting agreement was illegal 
and void ab initio, and the deposit should 
therefore be refunded. 

The trial court granted Falcon Group’s 
motion for summary judgment. The trial 
court stated that “the agreement unambigu-
ously required Falcon Group to perform ser-
vices that fell within the definition of a finder 
under the Securities Act,” but it determined 
that the MUSA did not require a finder to be 
registered.6 Further, “because the consulting 
agreement did not require Falcon Group to 
‘have any meaningful role in effecting the ac-
tual transaction,’7 the court determined that 
the agreement did not require Falcon Group to 
act as an agent or broker-dealer.”8 Because 
the trial court dismissed the case on summary 
judgment, there was no evidence adduced at 
a trial whether, in fact, Falcon Group’s activi-
ties went beyond merely an “introduction” 
or whether Falcon Group’s performance to 
date had satisfied its contractual obligations 
to Ms. Pransky.9

After its de novo review, the Michigan 
Court of Appeals sided with the trial court 
and found in favor of the finder: 

   Examining the [MUSA] scheme as a 
whole and construing it according to 
its plain language, we conclude that 
the Legislature intended to differenti-
ate finders from broker-dealers, agents, 
and investment advisors [sic]. Because 
the Legislature chose not to include find-
ers within the definition of a broker-dealer 
(or any other category) and chose not to 
specifically require finders to register, 
a finder will not have to register as long 
as the finder constrains his or her activities 
to those stated under MCL 451.2102(i). 
A person serving as a finder whose 
activities go beyond those described 
under MCL 451.2102(i), however, must 

Pransky’s Finding for 
FindersCMichigan Investors,  
Not So Much
By Shane B. Hansen, Cyril Moscow, and Hugh H. Makens
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register as an agent, broker-dealer, or 
investment advisor [sic], as the case 
may be. Further, the finder may avoid 
having to register under multiple catego-
ries by registering as a broker-dealer.
(Emphasis added.)10

The Pransky opinion analyzes the defi-
nition of a “broker-dealer” and cites vari-
ous authorities, some notably inconsistent, 
for the proposition that “effecting” requires 
“something more” than the activities defin-
ing a finder, stating:

   Moreover, it is not enough that the 
person’s business involves transactions 
in securities in any way; the person’s 
business must be one “effecting” trans-
actions in securities. MCL 451.2102(d). 
The verb “effect” suggests something 
stronger than tangential involvement in 
the transfer of securities; rather, the 
person’s business must involve bring-
ing about or accomplishing the transac-
tions in securities. See 5 Oxford English 
Dictionary (2d ed, 1991 rev) (defining 
the verb to mean “[t]o bring about (an 
event, a result); to accomplish (an inten-
tion, a desire)”). As one foreign court 
has explained, a broker-dealer is a 
person who participates in the transac-
tion by effectuating the trade—that is, 
by performing any function in connec-
tion with processing the transaction. 
See Overstock.com, Inc v Goldman Sachs 
& Co, 231 Cal App 4th 513, 530-533; 
180 Cal Rptr 3d 269 (2014) (examin-
ing the meaning of the terms “effect” 
and “effecting” as used in California’s 
securities laws and specifically refer-
ring to the definition of “broker-deal-
er,” which is the same as this state’s 
definition); see also Legacy Resources, 
Inc v Liberty Pioneer Energy Source, Inc, 
2013 Utah 76, ¶¶ 21-28; 322 P3d 683, 
688-690 (2013) (construing the defini-
tion of “broker” under Utah’s securi-
ties laws and holding that “one who is 
engaged in the business of ‘effecting’ 
a securities transaction is one who is 
involved in ‘bring[ing it] about; mak[ing 
it] happen, caus[ing] or accomplish[ing 
it]’“) (citation omitted) (alterations in 
original); Indus Partners, LLC v Intelli-
group, Inc, 77 Mass App 793, 796-798; 
934 NE2d 264 (2010) (stating that a 
person effects transactions in securities 
when he or she participates in the transac-
tion at key points in the chain of distri-

bution); In re Slatkin, 525 F3d 805, 817 
(CA 9, 2008) (examining federal securi-
ties law and stating that the operative 
term, “effecting,” means to bring about or 
make happen). With regard to persons 
who find investors for securities, some 
courts have held that whether a person 
actively—as opposed to passively—solic-
its investors for securities is a factor to 
consider when determining whether 
that person’s activities fall within the 
definition of a broker-dealer. See Lega-
cy Resources, 2013 Utah 76 at ¶ 21; 322 
P3d at 688. Other courts have held that 
the activities of a finder fall under the 
definition of “broker-dealer.” See Black 
Diamond Fund, LLLP v Joseph, 211 P3d 
727, 734 [*177] (Colo App, 2009) (“Indi-
viduals who solicit investors by phone 
and in person, and who distribute docu-
ments and prepare and distribute sales 
circulars in the hope that potential 
investors will deposit money in the 
account, are seeking to effect securities 
transactions.”). But this Court must be 
careful when considering whether the 
definition of “broker-dealer” neces-
sarily includes the activities of finders 
because, unlike other jurisdictions, our 
Legislature has specifically addressed 
the activities of finders within our 
Securities Act.
(Emphasis added; footnotes omitted.)11 
The opinion’s last admonition, quoted 

above, is where the court’s reasoning unnec-
essarily diverges from broader public policy 
considerations. Respectfully, the Pransky 
opinion’s seemingly exhaustive postulations 
of legislative constructions overlooked a har-
monizing view that would have protected 
Michigan investors and Michigan capital-
raising companies alike—that the limited ac-
tivities of a finder already come within the 
MUSA’s broad definitions of both a “broker-
dealer”12 and an “investment adviser.”13 This 
view could have avoided Pransky’s creating 
a gap in the MUSA’s investor protection re-
gime.

Viewed in this light, the MUSA does not 
need to prescribe which of these two types 
of securities registration is required with re-
spect to finder-related activities—the type of 
required registration is based upon the activi-
ties actually performed and, importantly, the 
type of compensation to be received for the 
intermediary’s services.14 While one might 
quibble with the legislative draftsman’s rep-
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etition of the same finder-related provisions 
in both MUSA sections 413 and 502(2), the 
legislative intent in doubling down on these 
provisions demonstrates that these investor 
protections are important and apply to both 
registration types. Rather than define a finder 
registration category, the MUSA’s use of the 
term “finder” can be viewed instead as pre-
scribing the circumstances under which spe-
cific investor protections are to be applied by 
either a broker-dealer or investment adviser.

As quoted from the Pransky opinion 
above, many courts, as well as the SEC 
staff,15 see a finder’s “participation” in a se-
curities transaction by soliciting or making 
an introduction of a prospective investor to 
a securities issuer as a “key point” in the of-
fering and sales process—no introduction, 
no sale. When soliciting a prospective inves-
tor a finder is giving, at a minimum, general 
advice to at least consider the investment 
opportunity—and commonly more. In the 
view of the SEC staff, it is unrealistic to be-
lieve that a “mere” passive introduction is all 
that is made in view of the transaction-based 
compensation incentive to be received by the 
finder only upon a successful sale—the SEC 
staff refers to this as a “salesman’s stake” 
in the outcome.16 A finder’s “introduction” 
will be compensated (hence “engaged in the 
business”). A finder has every incentive to 
encourage and induce a prospective inves-
tor to buy the proffered securities, leading to 
potentially abusive and unlawful sales prac-
tices that are prohibited by the MUSA, which 
is the public policy rationale for registration 
and even modest regulation.

The Pransky opinion recites the MUSA’s 
public policy underpinnings:

   Michigan’s Legislature enacted the 
Securities Act to protect the public 
from fraud and deception in the issu-
ance, sale, and exchange of securi-
ties [citation omitted.] It accomplished 
this in significant part by limiting the 
types of securities that may be offered 
and sold and by prohibiting certain 
practices involved with the offer and 
sale of securities. See MCL 451.2301 
(prohibiting persons from offering or 
selling a security in Michigan unless 
the security meets certain criteria); 
MCL 451.2501 (prohibiting persons 
from directly or indirectly engaging 
in schemes or practices to defraud or 
making misrepresentations in connec-
tion with the offer, sale, or purchase of 

a security). However, it also chose to 
protect the public by regulating the persons 
who are involved with the offer and sale of 
securities. See MCL 451.2401 to MCL 
451.2413. In particular, the Legislature 
prohibited a person from transacting 
business in this state as a broker-deal-
er, agent, or investment advisor [sic] 
unless he or she is registered as a broker-
dealer, agent, or investment advisor [sic] 
under the act. See MCL 451.2401(1); 
MCL 451.2402(1); MCL 451.2403(1).
(Emphasis added).17

In concluding that a finder need not be 
MUSA-registered, the Pransky opinion ren-
ders nugatory the investor protections in 
MUSA section 413 (applicable to a broker-
dealer) and section 502(2) (applicable to 
an investment adviser) unless a particular 
finder happens to be registered as such. Reg-
istration serves a number of prophylactic 
purposes, most notably by screening “bad 
actors” from engaging in activities giving 
them ready access to other people’s mon-
ey. Prospective investors can better protect 
themselves from an unregistered fraudster or 
even a registered finder having one or more 
investor complaints when basic registration 
information is publicly available.18 The MU-
SA’s comprehensive securities-related regis-
tration regime was designed to help prevent 
such an outcome, not just retrospectively try 
to provide a remedy to recover lost money.

In concluding that no type of registration 
of finders is required under the MUSA, the 
opinion opens the door for fraudsters and 
other “bad actors”—some of whom could 
have been barred from the securities, bank-
ing, or other regulated industries—to offer, 
sell, and be compensated for capital-raising 
securities transactions. Without any form of 
registration under the MUSA, Michigan in-
vestors and capital-raising businesses have 
no ability to check the background, creden-
tials, or authenticity of a finder asking for 
their money—either to raise capital or to in-
vest their capital.19 Moreover, when investor 
complaints are received, the Corporations, 
Securities, and Commercial Licensing Bu-
reau of the Michigan Department of Licens-
ing and Regulatory Affairs (“Bureau”) has no 
information about a finder or its associated 
persons, which makes it far more difficult to 
promptly investigate the matter.

Lest the regulation of a finder under the 
MUSA seem unduly burdensome, bear in 
mind that the MUSA’s designated adminis-

PRANSKY’S FINDING FOR FINDERS—MICHIGAN INVESTORS, NOT SO MUCH 15



16 THE MICHIGAN BUSINESS LAW JOURNAL — SPRING 2017

Other states, 
like California 

and Texas, 
have created 

simplified 
“broker-

dealer lite” 
registration or 

notice-filing 
regimes to 

put a finder 
“on the radar” 

without 
imposing 

unduly 
burdensome 

regulatory 
requirements.

trator, presently the Bureau,20 has always had 
the statutory authority to adopt and amend 
rules necessary or appropriate to carry out 
the MUSA. Specifically, section 605 of the 
MUSA21 provides in relevant part:

(1) The administrator may do any of 
the following:
(a) Issue forms and orders and, after 
notice and comment, may adopt and 
amend rules necessary or appropriate 
to carry out this act, and may repeal 
rules, including rules and forms gov-
erning registration statements, appli-
cations, notice filings, reports, and 
other records.
*  *  *
(c) By rule, classify securities, persons, 
and transactions and adopt different 
requirements for different classes.

Indeed, under Michigan’s prior blue sky law22 
the Bureau’s predecessor agency adapted 
and adopted a simplified version of invest-
ment adviser registration using Form ADV 
and supporting forms to serve as a finder’s 
application for registration, as further dis-
cussed below.

To be sure, Michigan businesses need 
simple, safe, and cost-effective ways of rais-
ing capital, but those objectives could be 
accomplished (as had been done under the 
1964 Act) without eliminating all regulatory 
oversight and resulting accountability for a 
finder. Other states, like California and Texas, 
have created simplified “broker-dealer lite” 
registration or notice-filing regimes to put a 
finder “on the radar” without imposing un-
duly burdensome regulatory requirements. 
Pransky’s investor protection gap could yet 
be fixed by the Michigan Legislature by 
amending the MUSA in a manner similar to 
California.23 Texas has implemented a sim-
plified regime by administrative rule.24

In sorting out the MUSA’s activities-based 
definitions of “finder,” “broker-dealer,” and 
“investment adviser,” some regulatory his-
tory may be helpful.

Michigan’s History of Finder 
Registration
The MUSA’s definition of a finder is identi-
cal in substance to its predecessor in section 
401(i) of the 1964 Act.25 The finder-related 
provisions in the 1964 Act had an irregular 
birth. To address various issues in exemp-
tions and enforcement, in 1974 the MUSA’s 
then administrator, the Michigan Corpora-
tion and Securities Bureau (a predecessor of 

the current agency), sought a series of amend-
ments to the 1964 Act. Extensive negotiation 
of the amendments between the Bureau and 
representatives of the Business Law Section 
of the State Bar of Michigan followed. In 1975, 
proposed amendments were introduced in 
the Michigan Legislature. The amendments 
did not receive legislative action until 1978. 
In the late stages of the 1978 legislative con-
sideration, a lawyer active in merger trans-
actions presented finder provisions to the 
Michigan Senate committee considering the 
legislation providing that intermediaries in 
merger transactions, like his clients, would 
avoid registration as broker-dealers. The 
Michigan Legislative Service Bureau then 
prepared the provisions that found their way 
into the bill that became 1978 PA 481 (“1978 
Amendments”). 

By way of context, for many preceding 
years the regulation of financial intermediar-
ies who participated in the sale of securities 
under various circumstances had been an ill-
defined and troublesome part of securities 
regulation.26 Typically, the issue was framed 
as whether finders in securities placements 
or mergers have to register as brokers under 
federal or state securities laws. There had 
been related, but less pressing, questions as 
to whether finders should register as agents 
or investment advisers. The hurriedly pre-
pared 1978 amendments added several pro-
visions to deal with finders and, somewhat 
oddly,27 included finders in the definition 
of investment advisers in section 401(f)28 by 
stating, “[a]ny person who acts as a finder in 
conjunction with the offer, sale, or purchase 
of a security or commodity,” repeating part 
of the definition of finder. The 1978 amend-
ments went on to exclude from the defini-
tions of “agent” and “broker-dealer” “a per-
son acting solely as a finder and registered 
pursuant to this Act or acting as a finder un-
der a transaction exempt pursuant to section 
402(v)(19).” Section 102(a)(c)29 provided that 
it was unlawful for any investment adviser 
acting as a finder to engage in the activities 
now proscribed by MUSA sections 413 and 
502(2).

In response to classifying a finder as a 
category of an investment adviser, the 1964 
Act’s administrator adopted a modified form 
of investment adviser registration form ADV 
providing for the registration of organiza-
tions and individuals as an investment advis-
er. If an organization registered, none of its 
employees were required to register. In prac-
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tice, only a limited number of organizations 
registered as such, primarily the financial 
services affiliates of several national account-
ing firms. By 1993, only ten registrations as 
finders were in effect. No current record of 
historically registered finders has been main-
tained by the MUSA’s current administrator.

In 2002, House Bill 6338 was introduced 
to make Michigan the first state to adopt the 
recently approved model Uniform Securi-
ties Act (2002) (“2002 Model Act”).30 Since 
the 2002 Model Act did not contain finder-
related provisions, Michigan’s administra-
tor drafted additions that would incorporate 
Michigan’s then existing regulatory regime. 
By incorporating the 1964 Act’s language, 
the administrator intended to move regula-
tion from the investment adviser category 
to the more seemingly appropriate broker-
dealer category in which finder issues were 
previously considered. Accordingly and to 
harmonize the registration schemes, the new 
MUSA’s definition of investment adviser 
expressly excludes “a finder registered as a 
broker-dealer under this Act.”31 Similarly, 
the MUSA’s definition of agent provides that 
“the term does not include a person acting 
solely as a finder and registered as a broker-
dealer under this Act or acting as a finder in 
a transaction exempt under section 202(1)
(r).”32 The cross-references to section 402(b)
(9) in the predecessor act and 202(1)(r) in the 
MUSA refer to a transactional exemption 
from registration for merger and acquisitions 
transactions.33 Attempts to adopt the Uni-
form Act in 2002 and 2006 were unsuccess-
ful for reasons unrelated to the finder issue. 
Eventually, the MUSA was enacted as Public 
Act 551 of 2008, effective October 1, 2009.

There is no known record of the reason-
ing of the 1964 Act’s administrator in 2002 in 
its grafting the language regarding a finder 
from the 1964 Act into the new MUSA. The 
1964 Act had included a finder in the defini-
tion of an investment adviser, but the MUSA 
does not specifically include a finder in the 
definition of a broker-dealer. This difference 
appears to have strongly influenced the Pran-
sky court which stated: 

There is no reasonable interpretation 
of this statutory scheme that leads to 
the conclusion that the Legislature 
intended to require finders to regis-
ter as broker-dealers in every case. In 
order to reach Pransky’s desired result, 
we would have to assume that the 
Legislature intended to include find-

ers within the definition of “broker-
dealer” or intended to require finders 
to register as broker-dealers, but forgot 
to include either provision in the statu-
tory scheme.34

Concluding Observations
We believe the court erred when it did not 
consider the most likely reason that the 
broker-dealer definition does not expressly 
include the term “finder,” namely that a find-
er’s activities fit within the “broker-dealer” 
definition (and, as noted above, the “invest-
ment adviser” definition) and that therefore 
its express inclusion is not necessary. This 
view has been expressed by the SEC with 
respect to the similar language in the Securi-
ties Exchange Act of 1934.35 In light of case-
law cited from other jurisdictions, we believe 
a better approach to the issue in the Pran-
sky case would be to ask why there is not an 
express exclusion from the broker-dealer defi-
nition if finder activities were not to be covered 
by the definition. In addition, MUSA encour-
ages state and federal uniformity in adminis-
tering securities statutes (section 608) which 
suggest deference to SEC interpretations. 
MUSA Section 608(2)(b) directs the admin-
istrator to take into consideration specified 
policies including, “maximizing uniformity 
in federal and state regulatory standards.”36 

While the Pransky court looked to other state 
jurisdictions37, it neglected to look at federal 
caselaw interpreting “broker” as similarly 
defined in the Securities Exchange Act.

The answer to the court’s unrealistic argu-
ment that requiring registration of finders as 
broker-dealers would make the finder sub-
ject to even more regulation than a broker-
dealer38 is that the problem had been handled 
administratively under the 1964 Act with the 
rules and forms then in use. 

The Pransky court analyzed the issue be-
fore it as a matter of discerning legislative 
intent. Having worked on complex technical 
legislation, we have observed that legislative 
attention to nuances in a statute usually does 
not exist. In the case of MUSA, it is unlikely 
that anyone in the legislature or on the leg-
islative staff had more than a vague under-
standing of securities regulation or had any 
understanding of how the old finder provi-
sion should be folded into the statute. 

The regulation of finders has been debat-
ed for many years. The Pransky court framed 
the argument as whether the finder defini-
tion automatically required registration as 
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a broker-dealer. Although courts generally 
have agreed with the SEC’s position that 
finder activities require registration, courts 
occasionally have held otherwise.39 Until 
California adopted a finder provision for 
local financings in 2015,40 Michigan was the 
only state to have a statutory finder scheme.

Finally, the Pransky court cautions in foot-
note 15, “The better course of action would 
be for finders acting pursuant to similar con-
tracts to protect themselves by registering, 
at the very least, as broker-dealers; the line 
between a finder’s activities and that of a bro-
ker-dealer, agent, or investment advisor [sic] 
is a thin one and persons acting under such 
contracts without being registered are invit-
ing litigation.” We would add the cautionary 
point that the SEC staff and many, if not all, 
other states would reach a different conclu-
sion than Pransky, and that many capital-rais-
ing securities transactions cross state lines. 

Stitching Michigan’s Seamless 
Web of Investor Protection
In finding for finders we believe the Pran-
sky court misread the MUSA, as informed 
by both its public policy underpinnings and 
historical context, and erroneously inferred a 
legislative intent to deregulate finders where 
we see no such intent. In doing so, the court 
unnecessarily tore a hole in the MUSA’s 
investor protection regime. The error can 
and should be corrected by the Michigan 
Supreme Court, legislative amendments to 
the MUSA, or by agency rulemaking.41 

 
NOTES

1. Pransky v Falcon Group, Inc, 311 Mich App 164, 874 
NW2d 367 (2015); leave to appeal denied, Pransky v Fal-
con Group, Inc, 499 Mich 908, 877 NW2d 721 (2016).

2. “‘Finder’ means a person who, for consideration, 
participates in the offer to sell, sale, or purchase of  se-
curities by locating, introducing, or referring potential 
purchasers or sellers. Finder does not include a person 
whose actions are solely incidental to a transaction ex-
empt pursuant to section 202(1)(r).” The administrator 
may by rule or order exclude other persons from this 
definition. MUSA section 102(i), MCL 451.2102(i).

3. 2008 PA 551, MCL 451.2101-.2703, eff. Oct 1, 
2009.

4. The role and regulation under federal and state 
securities laws of  an intermediary in capital-raising 
transactions is fundamentally different than in the con-
text of  a merger, acquisition, or business sale among 
parties actively involved in controlling or running a busi-
ness. See Hansen, Simplifying Securities Regulation of  M&A 
Brokers, 34 Mich BLJ (Spring 2014) available at https://
higherlogicdownload.s3.amazonaws.com/MICHBAR/
ebd9d274-5344-4c99-8e26-d13f998c7236/Uploaded-

Images/pdfs/journal/MBLJ_Spring14.pdf#page=23; 
see also Yadley, Notable By Their Absence: Finders and Other 
Financial Intermediaries in Small Business Capital Forma-
tion, US Securities and Exchange Commission Advi-
sory Committee On Small And Emerging Businesses, 
June 3, 2015 available at https://www.sec.gov/info/
smallbus/acsec/finders-and-other-financial-interme-
diaries-yadley.pdf  ; Task Force on Private Placement 
Broker-Dealers, ABA Section of  Business Law, Report 
and Recommendations, 60 Bus Law 959 (2005) (“ABA Task 
Force Report”) available at https://www.sec.gov/info/
smallbus/2009gbforum/abareport062005.pdf. 

5. The record does not indicate how a Vermont resi-
dent came through interstate commerce to contract with 
a Michigan business intermediary to raise capital for a 
new venture to be operated in Vermont, or why parallel 
statutory claims under both federal and Vermont securi-
ties laws were not also raised in this case’s pleadings.

6. The MUSA’s jurisdiction and scope is activities-
based. It is unclear why the activities actually performed 
were not assessed to determine whether those activities 
came within the MUSA’s jurisdiction.

7. On its face, the case’s posture and outcome might 
suggest that an unregistered capital-raising intermedi-
ary could narrowly define the scope of  its contractual 
engagement, accept a large advance fee payment in an-
ticipation of  broader services to be actually performed, 
and thereby apparently contract-away the MUSA’s investor 
protection regime—perhaps not the best public policy 
outcome. 

8. Pransky at 172.
9. Such services could have included, for example, 

participating in discussions or negotiations and distribut-
ing information to prospective investors about a securi-
ties issuer seeking investors—services that go beyond a 
“mere introduction” and, in fact, operate as key steps in 
starting and facilitating a securities transaction. See the 
factual analysis applied by courts in other jurisdictions 
below.

10. The MUSA’s registration categories are not 
overlapping; the investment-related activities defining 
an “investment adviser” in MUSA section 102a(e), MCL 
451.2102a(e), exclude the activities of  a “broker-dealer” 
“that does not receive special compensation for the invest-
ment advice”. These definitions track with similar defi-
nitions under the federal Investment Advisers Act of  
1940, as amended (“Advisers Act”), and concept of  “spe-
cial compensation” has been construed under federal 
securities laws. Thus, the type of  compensation paid, or 
to be paid, for investment-related services is an impor-
tant factor in the MUSA’s treatment of  these regulated 
activities.

11. Pransky at 175.
12. MUSA section 102(d), MCL 451.2102(d); see 

also MUSA section 401, MCL 451.2401, Broker-dealer 
registration; requirements; exemptions; limitation on employment 
or association; employment or association with certain individu-
als prohibited; rule or order; and more specifically, MUSA 
section 413, MCL 451.2413, Broker-dealer acting as finder; 
prohibited conduct.

13. MUSA section 102a(e), MCL 451.2102a(e); see 
also MUSA section 403, MCL 451.2403, Investment advisor 
registration; requirements; exemptions; employment or association 
with certain individuals prohibited; exception; and more specifi-
cally MUSA section 502(2), MCL 451.2502(2), Investment 
advice or publications; prohibited conduct; rule or order.

14. See note 10.
15. If  engaged in interstate commerce, “broker” 

registration with the SEC would be required under the 
Securities Exchange Act of  1934 (“Exchange Act”). See 
SEC Guide to Broker-Dealer Registration for guidance and 
various examples of  “broker” status at http://www.sec.
gov/divisions/marketreg/bdguide.htm#II.

16. See the reasoning of  the Securities and Ex-
change Commission (“SEC”) staff  in denying a law 



firm’s requested no-action letter to receive a referral fee 
(i.e., transaction-based compensation) for introducing 
its capital-raising business clients to prospective investor 
clients in Brumberg, Mackey & Wall, P.L.C., 2010 SEC 
No-Act. LEXIS 406 (May 17, 2010). See also comments 
by an SEC staff  attorney, Kristina Fausti, expressing the 
staff ’s views at the 2008 SEC Government-Business Forum 
on Small Business Capital Formation available at https://
www.sec.gov/info/smallbus/sbforumtrans-112008.pdf.

17. Pransky at 173.
18. The background and regulatory history of  a 

registered broker-dealer may be confirmed on FINRA 
BrokerCheck website (https://brokercheck.finra.org/); 
similarly, the Investment Adviser Public Disclosure web-
site (https://adviserinfo.sec.gov/IAPD/default.aspx) 
provides substantially the same information about regis-
tered investment advisers.

19. See note 18.
20. See Executive Reorganization Order No. 2012-6, 

compiled at MCL 445.2034, for the transfer of  the Secu-
rities Division of  the Office of  Financial and Insurance 
Regulation to the Department of  Licensing and Regula-
tory Affairs.

21. See MUSA section 605, MCL 451.2605, Forms; 
orders; rules; financial statement; interpretative opinions; conduct 
of  hearing.

22. Uniform Securities Act, 1964 PA 265, MCL 
451.501-.818, as amended, eff. from Jan 1, 1965 to Sept 
30, 2009 (“1964 Act”).

23. See section 25201.1, Broker-dealers: exemptions: find-
ers, Corporate Securities Law of  1968, added by Laws 
2015, Ch. 743, A.B. 667, eff. Oct 10, 2015.

24. See title 7, part VII, Texas State Securities Board 
Rules, section 115.11, Finder registration and activities.

25. MCL 451.801(i).
26. See generally, Poser, Broker-Dealer Law and Regula-

tion, Section 502[D]; ABA Task Force Report; L. Lerner 
and E. Rohrer, Private Placement Brokers – State of  Play Two 
Years Later, Business Law Today (December 5, 2015).

27. Oddly because, unlike a broker-dealer or its 
agent, an investment adviser is not viewed as a salesman 
and, instead, has long been deemed by caselaw to be a 
fiduciary with respect to its clients.

28. MCL 451.801(f).
29. MCL 451.102(a)(c).
30. Uniform Law Commission (ULC, also known as 

the National Conference of  Commissioners on Uniform 
State Laws) website at: http://www.uniformlaws.org/
Act.aspx?title=Securities%20Act.

31. MUSA section 102(e)(ix), MCL 451.2102a(e)(ix), 
Definitions; I. Similarly, it excludes a broker-dealer that 
does not receive “special compensation” for its invest-
ment advice; see note 10.

32. MUSA section 102(b), MCL 451.2102(b), Defini-
tions; A to G.

33. MUSA section 202(1)(r), MCL 451.2202(1)(r), 
Securities exempt from MCL 451.2301 to 451.2306 and MCL 
451.2504.

34. Pransky at 186.
35. See Posner, note 4.
36. See MCL 451.2608(2)(b), Uniformity and co-

operation with other agencies. Historically, courts have 
leaned heavily on federal court decisions and the deci-
sions in other states in interpreting Michigan statutory 
language. Moscow and Makens, Michigan Securities Regula-
tion, Second Edition, 1994.

37. Pransky at note 6.
38. See also note 10.
39. See Posner, note 4
40. Section 25201.1, Broker-dealers: exemptions: finders, 

Corporate Securities Law of  1968, added by Laws 2015, 
Ch. 743, A.B. 667, eff. Oct 10, 2015.

41. The Bureau is presently engaged in the rulemak-

ing process to adopt a new ruleset under the MUSA. 
The Bureau may well feel constrained in its rulemaking 
by the Pransky opinion, so a legislative solution may be 
necessary. The initially proposed rules, together with 
initial comments by the Rules Review Subcommittee 
of  the Securities Committee of  the Business Law Sec-
tion, State Bar of  Michigan, are available at http://
connect.michbar.org/businesslaw/home. The Business 
Law Section is not the State Bar of  Michigan itself, but 
rather a section which members of  the State Bar choose 
voluntarily to join, based on common professional inter-
est. The position expressed is that of  the Business Law 
Section only and is not the position of  the State Bar of  
Michigan. To date, the State Bar does not have a posi-
tion on this matter.

Shane B. Hansen is a part-
ner in the Grand Rapids 
office of Warner Norcross & 
Judd LLP. He co-chairs the 
firm’s Funds and Invest-
ment Services Practice. His 
law practice concentrates 

in the area of financial services regula-
tion, primarily involving federal and state 
securities and banking laws and related 
rules. He serves as the lead securities 
counsel and primary draftsman of pend-
ing federal legislation, H.R. 477 and S. 
1010, the Small Business Mergers, Acqui-
sitions, and Sales Brokerage Simplifica-
tion Act of 2015.

Cyril Moscow is a partner 
in the Corporate Depart-
ment of Honigman Miller 
Schwartz and Cohn LLP in 
Detroit. Cyril Moscow advis-
es business clients in corpo-
rate matters and securities 

transactions. He is a frequent lecturer on 
corporate and securities law for various 
professional and industry seminars, and 
he has served as an adjunct professor 
of law at the University of Michigan Law 
School. 

Hugh H. Makens is of coun-
sel with Warner Norcross & 
Judd LLP in Grand Rapids. 
He has been involved in the 
securities industry for more 
than 35 years as an attor-
ney, regulator, and adviser. 

He was director at the Michigan Corpora-
tion & Securities Bureau for the Michigan 
Department of Commerce and a trial attor-
ney with the   U.S. Securities & Exchange 
Commission.

PRANSKY’S FINDING FOR FINDERS—MICHIGAN INVESTORS, NOT SO MUCH 19



20

Departure of Key Employees, 
Capital Raising Activities, and 
the Risks Involved with Form S-8 
Registration
By Jennifer A. Cupples and Joseph P. McGill

Introduction
Key employees who depart publicly traded 
companies often do so by entering into con-
sulting agreements, which may include the 
issuance of stock as compensation for the ser-
vices provided during the term of the consul-
tancy. Shares issued in a private transaction 
of this type must bear a restrictive legend 
and cannot be sold in a public marketplace 
without registering the shares with the Secu-
rities and Exchange Commission (“SEC”), 
unless an exemption from the SEC registra-
tion requirements is available.1

Use of Form S-8 is the preferred method 
of registration for shares issued as compensa-
tion under a consulting agreement; however, 
caution is advised particularly when the con-
sultant has been involved in capital raising 
activities on behalf of the issuing company. 
There is very little guidance on the issue of 
what level of involvement in a capital rais-
ing transaction would prevent Form S-8 reg-
istration. The scenario below demonstrates 
the necessity of a fact specific analysis of this 
issue and careful consultation between attor-
ney and client.

Illustrative Factual Scenario
A publicly traded company enters into a con-
sulting agreement with its immediately retir-
ing executive. The agreement provides for 
issuance of shares of the company’s stock as 
compensation, with the potential for Form S-8 
registration if permissible under the securi-
ties laws. The consultant thereafter demands 
that the company register the shares by way 
of Form S-8 claiming such registration is per-
missible and required because, in addition to 
involvement with capital raising activities, 
he also provided bona fide services unrelated 
to capital raising. The company refuses to do 
so because it concludes that the consultant 
was directly and indirectly involved in ser-
vices relating to capital raising transactions 
on behalf of the company. 

Assume the consultant’s activities in-
clude: 
•	 intentional participation in arrange-

ments with brokerage firms for pro-
posed capital raising transactions; 

•	 engagement of placement agents 
to seek investors who would later 
be introduced to the company in 
connection with a proposed private 
placement of the company’s securi-
ties;

•	 involvement in investment propos-
als; 

•	 involvement with revisions to 
engagement letters with invest-
ment firms, including determina-
tion of the offering and private 
placement terms;

•	 the purpose of the issuing compa-
ny’s capital raise was to retire pre-
ferred shares held by an investment 
firm (partially owned by the con-
sultant) which thereafter received 
proceeds from the capital raise;

•	 access to inside information regard-
ing a proposed share redemption, 
directly related to the propsed capi-
tal raise, by way of participation in 
emails and conference calls with 
executives at investment firms and 
at the company;

•	 analysis and revision to the com-
pany’s term sheet and company 
profile summaries for broker use 
in seeking investors and placing 
the sales of the company’s common 
stock; and

•	 instructions to the company’s exec-
utives relating to key aspects of 
the company’s business operations 
specifically for use in roadshow 
presentations to potential investors. 

The consultant will claim the above activ-
ities and involvement was for “informational 
purposes only.” 
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Due to the character of the services pro-
vided by the consultant, registration of such 
shares issued in this scenario requires an in 
depth analysis of the Form S-8 General In-
structions, caselaw, and no-action letters. 
Also required is review and analysis of the 
historical background and intent of the SEC 
in amending the requirements for S-8 regis-
tration, which largely focus on prevention 
of abuses by consultants who had been in-
volved in transactions that tend to facilitate 
securities fraud.2

Registration by Form S-8
Form S-8 registration is attractive because 
it is an abbreviated process and is effective 
upon filing.3 However, it may only be used 
to register shares issued to an “employee” 
under an “employee benefit plan” or an 
interest in such plan.4 Included in the defini-
tion of an employee benefit plan is a “written 
compensation contract solely for employees, 
directors, general partners, trustees (where 
the registrant is a business trust), officers, 
or consultants or advisors.”5 Consultants 
or advisors may participate in an employee 
benefit plan only if:

(1) they are natural persons; 
(2) they provide bona fide services to 
the company; and 
(3) the services are not in connection 
with the offer or sale of securities in a 
capital-raising transaction and do not 
directly or indirectly promote or main-
tain a market for the registrant’s secu-
rities.6  
Simply, S-8 registration can be used only 

when a company issues stock as a means 
of compensating consultants for bona fide 
services not connected with raising capital. 
There is no exception stated where bona fide 
services are provided that absolves a party 
from Form S-8 limitations, even if the other 
services are not provided in connection with 
the offer and/or sale of securities in a capital 
raising transaction. 

If the above requirements are met, “con-
trol securities” or “restricted securities” ac-
quired in an employee benefit plan may be 
registered using Form S-8 in a resale offer-
ing.7 However, General Instruction C places 
volume restrictions on the amount of “con-
trol” or “restricted” securities a holder may 
resell at any given time. The volume limita-
tions depend on the status of the issuer/reg-
istrant at the time of filing the prospectus.8

In addition to the requirements for reg-
istration by Form S-8 above, the company 
must certify that it has reasonable grounds 
to believe that it meets the requirements for 
filing.9 By signing the Form S-8, the issuing 
company also explicitly agrees to amend the 
form “during any period in which offers or 
sales are being made. . . to reflect . . . any facts 
or events arising after the effective date of the 
registration statement … which, individually 
or in the aggregate, represents a fundamen-
tal change in the information set forth in the 
registration statement” and to “include any 
material information with respect to the plan 
of distribution not previously disclosed in 
the registration statement or any material 
change to such information in the registra-
tion statement.”10 

The issuing company thereby takes on the 
responsibility of registering the shares in ac-
cordance with the strict requirements of the 
securities laws. An analysis of the history of 
the Form S-8 sheds light on the SEC’s consid-
erations in determining a company’s qualifi-
cation to use this short form registration for 
shares issued to their consultants. 

History of Form S-8
The definition of “employee” relating to S-8 
registration was amended in 1990 to include, 
in addition to employees, directors and offi-
cers, consultants, or advisors, provided they 
render services not in connection with an 
offer or sale of securities in a capital raising 
transaction.11 Following this amendment, the 
Commission noted particular concerns relat-
ing to the automatic effectiveness of the S-8 
registration and the lack of SEC staff review 
relating to shares issued to individuals who 
reportedly did not provide bona fide ser-
vices to the company.12 Also of concern to 
the Commission was a company’s distribu-
tion of securities to the public without the 
protections of registration under Section 5 
of the Securities Act and the use of the Form 
S-8 as a vehicle to make unregistered secu-
rities distributions to the general public.13 In 
an attempt to prevent the abuses of Form S-8 
filing by companies on behalf of their consul-
tants/advisors, the SEC further amended the 
Form S-8 in 1999 to specifically require: 

[…] that the services rendered by the 
consultant or advisor ‘not directly or 
indirectly promote or maintain a mar-
ket for the registrant’s securities[,]’ and 
that the consultant be a natural person 
who provides bona fide services to 
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the registrant. ‘Whether activities that 
otherwise promote the registrant,’ the 
Commission adds, ‘would indirectly 
promote the registrant’s securities 
would depend upon the facts and cir-
cumstances.’ The requirement that the 
consultant’s services not promote or 
maintain a market for the registrant’s 
securities is in addition to the require-
ment that such services not be in con-
nection with the offer or sale of securi-
ties in a capital-raising transaction.14  
In particular, for consultants and advi-

sors, the character of the service(s) provided 
will determine whether a Form S-8 is avail-
able.15 Furthermore, the Commission Release 
adopting the 1999 amendments states:

Brokers, dealers and persons who find 
investors will be excluded from receiv-
ing securities registered on Form S-8 
because their services, as securities 
industry professionals, are inherently 
capital-raising. Consultants who provide 
investor relations or shareholder commu-
nications services also will be excluded, 
because of the promotional nature of 
their services. 

*  *  *
The prohibition relating to services that 
directly or indirectly promote or main-
tain a market for securities is aimed at 
services that may reasonably be expected 
to raise (or sustain) the market price of the 
registrant’s securities. 

*  *  *
A consultant who arranges a financing 
that involves any securities issuance 
– whether equity or debt – will not be 
eligible.

*  *  *
Whether a consultant retained to per-
form management functions tradition-
ally performed by an employee, such 
as a consultant chief financial officer, 
is eligible will not be determined based 
on the person’s title. Instead, eligibility 
will depend on the primary character 
of the services provided. Where the 
services are primarily capital-raising 
or promotional, Form S-8 will not be 
available to register securities issued 
as compensation.16 
The SEC further explained the situations 

in which it would view a transaction as seek-
ing to raise capital from the public in viola-
tion of the S-8 requirements: 

Form S-8 is not available to register 

offers and sales of securities to […] 
consultants and advisors where:
   By prearrangement or otherwise, the 
issuer or a promoter controls or directs 
the resale of the securities in the public 
market; or 
   The issuer or its affiliates directly or 
indirectly receive a percentage of the 
proceeds from such resales.17

The SEC’s published interpretations of its 
own regulations are treated by the courts as 
controlling if not plainly erroneous or incon-
sistent with the regulation.18 Securities regu-
lations and SEC guidance (litigation releases, 
opinions and no-action letters) on S-8 regis-
tration are otherwise sparse for the scenario 
in which a consultant offers bona fide ser-
vices that also involve a level of participation 
in investor relations and fund raising for the 
issuing company. 

Caselaw Regarding Form S-8 
Registration Issues
Most published materials and cases involv-
ing a violation of the Form S-8 regulations 
involve a consultant who is clearly involved 
in capital raising activities on behalf of the 
company and has not offered any bona fide 
services. Two such cases relating to securities 
law violations associated with S-8 registra-
tion are discussed below.

SEC v Phan
The United States Court of Appeals for the 
Ninth Circuit in SEC v Phan19 found that S-8 
registration can be used by a company only to 
issue stock as a means of compensating con-
sultants for bona fide services not connected 
with raising capital. In this case, the consul-
tant was provided an option to purchase 
shares of the company and filed the option 
agreement and Form S-8 with the SEC. After 
the form was filed and Phan was paid, the 
chairman of the company claimed that he 
orally modified the option agreement to 
allow the consultant to receive the shares in 
exchange for a promissory note, which was 
not noted in its form. Within months, the con-
sultant resold most of the shares below issu-
ance price. At the chairman’s direction, the 
consultant then wired the proceeds of two 
sales to the company’s investment partners 
to pay the company’s outstanding debts. The 
SEC alleged that Phan used the stock to raise 
capital from the public for the cash-strapped 
publicly traded company, thereby violating 
the securities laws. 
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The district court granted summary judg-
ment in favor of the SEC, holding that Phan 
both engaged in an unregistered securities 
sale and committed securities fraud. The 
U.S. Court of Appeals affirmed the District 
Court’s summary judgment rulings relating 
to the registration issue. However, the court 
vacated the antifraud claim relief against 
Phan because it could not find that the S-8 
registration form contained a material mis-
statement due to its failure to disclose the 
change in payment terms.

SEC v East Delta Res Corp
The U.S. District Court, Eastern District of 
New York in United States SEC v East Delta 
Res Corp20 found that although the consultant 
performed other services, the work served 
the primary purpose of raising capital and 
promoting a market for East Delta’s securi-
ties, so a Form S-8 could not be used to reg-
ister the consultant’s shares. East Delta was a 
publicly traded company that claimed to own 
and/or operate mineral mining properties in 
China. Its common stock was registered with 
the SEC. East Delta filed a Form S-8 with the 
SEC relating to its consulting agreement with 
Mayer Amsel. The agreement provided that 
Amsel would be issued common stock shares 
for services relating to analysis of financial, 
engineering, and mining experiences of min-
ing entities operating in China, and recom-
mendations regarding potential partners 
and affiliates who may have an interest in 
investing in East Delta’s projects. Amsel’s 
services also included arranging meetings 
and discussions with potential joint ven-
ture partners, property options and merg-
ers/acquisition candidates, and assisting in 
all due diligence. The agreement also noted 
that Mayer had developed an extensive net-
work of businessmen in North America and 
was always involved in attempting to raise 
money on behalf of East Delta and searching 
for people to buy East Delta stock. 

The SEC filed suit against East Delta and 
various related individuals, including Mayer 
Amsel, alleging violations of section 17(a) of 
the Securities Act of 1933, section 10(b) of the 
Securities Exchange Act of 1934, SEC rule 
10b-5, and sections 5(a) and 5(c) of the Secu-
rities Act. Summary judgment was entered 
against Mayer Amsel, except with regard to 
sections 5(a) and 5(c) of the Securities Act. 

The District Court ultimately determined 
that the SEC had clearly established that 
Amsel had offered or sold his shares of East 

Delta without a registration statement due to 
East Delta’s failure to qualify under the Form 
S-8 requirements. Not only did Mayer fail to 
provide bona fide consulting services to East 
Delta, but any services that he did perform 
were for the primary purpose of promoting 
and maintaining a market for East Delta’s 
securities. Therefore, a Form S-8 could not 
be used to register securities issued as com-
pensation for his consulting services.21 The 
primary character of Mayer’s role was capi-
tal-raising, and although he performed some 
limited recruitment functions, Mayer’s pri-
mary role was the promotion of East Delta 
stock. The Form S-8 registration statement 
was rendered void, meaning then that Mayer 
had violated Sections 5(a) and 5(c) of the Se-
curities Act. The SEC’s request for a perma-
nent injunction was granted because of May-
er’s ongoing pattern of activity that occurred 
over several years. The Court also ordered 
disgorgement22 and levied civil penalties.23 
Due to his violations of sections 5(a) and 5(c) 
of the Securities Act, Mayer was permanent-
ly enjoined from violating these statutes. 

Based upon the above caselaw, if the is-
suing company is not certain about its eligi-
bility for Form S-8 registration, the company 
should be cautious and consider other forms 
of registration of the consultant’s shares. 
Failure to carefully consider all relevant facts 
and circumstances of the consultant’s con-
duct in light of the Form S-8 requirements 
risks a violation of section 5 of the Securities 
Act of 1933.

Other Registration OptionsCForm 
S-3, Form S-1, and Rule 144
If the issuer meets the requirements to use 
Form S-3,24 then control and restricted secu-
rities may be registered for resale without 
volume limitations. If, however, the issuer 
does not meet the stringent requirements to 
use Form S-3 (which include that the com-
pany be listed on a national exchange), the 
amount of securities to be resold in any three 
month period may not exceed one percent of 
the issuer’s outstanding shares.25 Therefore, 
if, for example, the company’s stock is traded 
only in the OTC market, this form of registra-
tion is not permitted.

Another option for registration of shares 
is the Form S-1, which is a standard form 
of registration statement but is much more 
involved than registration under Form S-8. 
Form S-1 presents a long list of required 
disclosures and is a form that shall be used 
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for registration under the Securities Act of 
1933 of securities of all registrants for which 
no other form is authorized or prescribed.26 
Form S-1 registration requires an extensive 
comment and review process with the SEC 
that can take months to complete, thereby 
delaying the registration. This registration 
process should be avoided by the issuing 
company if possible, particularly if the con-
sulting agreement requires registration by a 
certain deadline date.

The rule 144 exemption from registration 
requires a six-month waiting period,27 in ad-
dition to a number of conditions including 
the manner in which the securities are sold, 
and the amount that can be sold at any one 
time.28 This rule provides a “safe harbor” for 
the seller so long as the stated conditions are 
met related to holding period, current public 
information, trading volume formula, ordi-
nary brokerage transactions, and the filing 
of a notice of proposed sale with the SEC.29 
Under rule 144, the waiting or holding peri-
od begins when the securities are purchased 
and only applies to restricted securities (i.e. 
not those acquired in the public market). For 
affiliates, the conditions are more stringent.30

Even if the conditions of rule 144 are met, 
the sale of restricted securities to the public is 
not permitted until a transfer agent removes 
the legend.31 This usually occurs by way of 
an opinion letter from the issuer company’s 
counsel, providing consent of the issuer that 
the restrictive legend can be removed. With-
out the opinion, the transfer agent does not 
have the authority to remove the legend and 
permit trade of the shares in the market-
place.32 

Practice Pointers
Planning and understanding the intricacies 
of registration by Form S-8 for business suc-
cession purposes is instrumental in manag-
ing risk and appropriately advising an issu-
ing company. It is critical to clearly define the 
duties of the consultant in the separation/
consulting agreement and document the 
tasks performed. The company should spec-
ify any manner and timing associated with 
its potential commitment to register shares. 
The separation/consulting agreement 
should contain an acknowledgement from 
the employee that the decisions regarding 
securities registration, by any method, shall 
be solely within the discretion of the compa-
ny. When uncertain if Form S-8 registration 
is permissible, an individual or entity may 

request a “no action” letter from the SEC. If 
the SEC concludes that it would not recom-
mend an enforcement action relating to your 
particular fact pattern, disputes between the 
company and employee can be avoided or 
better defended.33 

In litigation, the complexities and lack of 
precedent related to S-8 registration leave the 
courts lacking clear guidance where a consul-
tant is involved in capital raising activities on 
behalf of the issuing company and also pro-
vides unrelated bona fide services. Reliance 
on an established expert in securities law 
can help define and explain the registration 
requirements to the court and/or the jury so 
that the presentation of the facts and circum-
stances of the consultant’s activities is made 
in light of the strict requirements of Form S-8. 
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month period (or such shorter period that it has been 
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General Instruction C.1(a) and (b); see also, Rule 144(a)
(3).

8. See Form S-8, General Instruction C.2(a) and (b); 
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Form S-3, General Instructions at I. The $75 million 
requirement was removed in 2007 to allow smaller re-
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Rule 144(e).
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this Form shall not be used for securities of  foreign gov-
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securities, as defined in 17 CFR 229.1101(c). See also 
Regulation C and Regulation S-K (17 CFR 230.400 to 
230.494, and 17 CFR Part 229).
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The Future of Disclosure-Only 
M&A Class Action Settlements in 
Michigan Post-Trulia
By Robert E. Murkowski and Todd Holleman*

One of the most distinctive recent devel-
opments in class action litigation has been 
the rise of merger and acquisition objection 
litigation. Over the past five years, nearly 
every corporate merger and acquisition deal 
valued at over $100 million has resulted in 
a flurry of shareholder litigation.1 Typically, 
most of these cases resolve as quickly as they 
began, based on disclosure-only settlements.  
Nationwide, approximately 80 percent of 
these suits have concluded with settlements 
in which the merging corporation agrees to 
provide the shareholders with additional 
information about the financial state of the 
organization or structure of the transac-
tion (for example, deal protection mecha-
nisms) to supplement the proxy materials 
so the shareholders can cast more informed 
votes in deciding whether to accept the pro-
posed merger and acquisition agreement.2 In 
return, the shareholders, as a class, agree to 
release all future claims against the corpora-
tion and its fiduciaries as they relate to the 
sale or merger transaction.3 The stockhold-
ers generally obtain no monetary compen-
sation, although the attorneys representing 
the plaintiff class receive a fee award from 
the corporation. For a long time, the courts—
both in Delaware and elsewhere—approved 
the vast majority of these class-action settle-
ments as being fair and reasonable.  

The Trulia Decision
In recent years, however, the Delaware Court 
of Chancery has displayed increasing skepti-
cism and even animosity toward these types 
of disclosure-only settlements, questioning 
and, at times, intensely scrutinizing wheth-
er the shareholders have received sufficient 
benefit from the disclosed information to 
justify a broad release of claims.4 This trend 
reached its apex in January of 2016 with 
Chancellor Bouchard’s opinion in In re Trulia, 
Inc Stockholder Litig.5 

The Trulia case arose as a result of a pro-
posed merger between Trulia and Zillow, 

two online providers of listing information 
for residential real estate sales and rentals.6 
Almost immediately after the two companies 
announced the merger, four independent 
shareholders filed class action complaints 
against Trulia and several of its directors for 
breach of fiduciary duty, seeking to prelimi-
narily enjoin the transaction.7 Several months 
later, the plaintiffs and Trulia reached a set-
tlement in which Trulia agreed to provide its 
shareholders with additional financial ratios 
and industry comparisons.8 In return, the 
shareholders agreed to release “any claims 
arising under federal, state, statutory, regula-
tory, common law, or other law or rule” held 
by any member of the proposed class relating 
in any conceivable way to the transaction, 
with the exception of antitrust claims.9

In evaluating the proposed settlement, 
Chancellor Bouchard emphasized the duty 
of the court to exercise its independent judg-
ment in a case-by-case examination of “not 
only the claim, possible defenses, and obsta-
cles to its successful prosecution, but also the 
reasonableness of the ‘give’ and the ‘get.’”10 
In other words, the court must weigh the as-
sessed viability of the claims the sharehold-
ers give up against the value of the addition-
al information they receive. The Chancery 
Court cautioned against what it perceived 
as the proliferation of “routinely fil[ed] hast-
ily drafted complaints” in this type of deal 
litigation and the tendency of defendant 
corporations to “self-expedite” the settle-
ment by volunteering to release what may 
turn out to be nominal disclosures.11 Addi-
tionally, Chancellor Bouchard emphasized 
the breakdown of the adversarial system in 
the negotiation of these settlements: namely, 
the defendant corporation has significant in-
centives to obtain a release from potentially 
meritorious (and expensive) litigation by of-
fering up desired information, and the plain-
tiffs’ attorneys generally receive substantial 
fees as part of the settlement.12

*The authors would like to acknowledge and thank Erika Giroux, a law student at the University of Michigan Law Shcool, for 
her invaluable research and assistance in drafting this article.
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Consequently, to preserve the adversarial 
incentives of litigation, the court advocated 
additional judicial review of proposed dis-
closure settlements through two procedures: 
(1) a preliminary injunction hearing in which 
the plaintiff would bear the burden of dem-
onstrating that the omitted information is 
reasonably likely to be material,13 and (2) a 
mootness fee hearing to determine attorneys’ 
fees after the corporation has voluntarily dis-
closed the sought-after information.14 In both 
contexts, the adversary system is preserved 
because no release is at issue. 

Significantly, Chancellor Bouchard an-
nounced that the Court of Chancery would 
disfavor disclosure-only settlements going 
forward, unless the supplemental disclo-
sures were plainly material, and the release 
was narrowly circumscribed to cover only 
those claims related to the sale process with 
sufficient exposition in the record for the 
court to evaluate the relative give and get.15 
Under Delaware law, the materiality of the 
disclosure “should not be a close call.”16 Al-
though the court encouraged other jurisdic-
tions to adopt its approach, it also acknowl-
edged that these other jurisdictions are not 
bound by its ruling and may evaluate disclo-
sure settlements differently.17 To date, Trulia 
represents the last word from the Court of 
Chancery on this topic.

The Impact of In re Trulia on 
Michigan Law
The impact of the Trulia decision on Michi-
gan law governing disclosure settlements has 
yet to be determined. Michigan’s corporate 
law generally follows that of Delaware when 
Delaware law has been explicitly incorpo-
rated into Michigan law, or where no inde-
pendent body of Michigan law exists.18 How-
ever, Michigan’s class action statute19 differs 
from Delaware’s20 in one significant respect: 
Michigan expressly requires that class mem-
bers be given the opportunity to opt out and 
be excluded from the settlement,21 thereby 
preserving any additional claims they might 
have against the corporation to be pursued 
individually later. Thus, there is less risk of 
prejudice to the interests of individual share-
holders who disagree with the disclosure set-
tlement or, more specifically, with the court’s 
evaluation of the strength of their potential 
claims. 

Additionally, with regard to class action 
litigation generally, Michigan courts have 
tended to look to caselaw interpreting Fed-

eral Rule of Civil Procedure 23 for guidance 
in applying MCR 3.501, since “Michigan’s 
requirements for class certification are nearly 
identical to the federal requirements, [and] 
similar purposes, goals, and cautions are 
applicable to both.”22 Relying on this body 
of law, the court must first preliminarily ap-
prove the proposed settlement; an opportu-
nity to opt out must then be offered to class 
members; and finally, the court must deter-
mine whether the proposed settlement is 
fair, reasonable, and adequate.23 In assessing 
this third prong, a judge must balance seven 
factors: “(1) the risk of fraud or collusion; (2) 
the complexity, expense and likely duration 
of the litigation; (3) the amount of discovery 
engaged in by the parties; (4) the likelihood 
of success on the merits; (5) the opinions of 
class counsel and class representatives; (6) 
the reaction of absent class members; and (7) 
the public interest.”24 Michigan courts have 
also recognized an overriding public interest 
in the settlement of lawsuits.25

Thus, Michigan courts faced with class-
action shareholder lawsuits must decide 
between these two considerations: defer to 
Delaware’s expert corporate law or defer to 
the body of law that has developed around 
FRCP 23. Since the vast majority of share-
holder litigation—at least to date26—occurs 
in Delaware, Michigan courts have had scant 
opportunities to develop a similarly robust 
body of caselaw addressing disclosure set-
tlements. As a result, whether and how the 
Trulia decision will affect the choice between 
Delaware law versus civil procedure caselaw 
remains to be seen. Interestingly, the court in 
In re Consumers Power Co Derivative Litigation 
found it appropriate to look to Delaware’s 
rule on derivative suits for guidance in inter-
preting the similarly-worded federal rule.27 

All of this suggests that a Michigan court 
could decide to apply the three-part Vukovic/
seven-factor Poplar Creek test and then incor-
porate Trulia’s “plainly material” require-
ment into the fourth factor of the test: likeli-
hood of success on the merits. This appears 
to be precisely the approach adopted by the 
only Michigan court to consider a proposed 
disclosure-only settlement since Trulia was 
decided. Judge Lita Popke, a Wayne County 
Business Court judge, ruling from the bench 
in In re Compuware Corp Shareholder Litigation, 
expressly held that “public policy favor[s] 
settlements of class action lawsuits” and then 
went on to find that “Michigan’s class action 
rules are similar to federal rules,” and thus 
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the court should look to federal law for guid-
ance.28 In considering the objectors’ likeli-
hood of success on the merits, Judge Popke 
specifically addressed the Trulia decision’s 
materiality requirement and found that the 
plaintiffs had met their burden of showing 
that the information was material and the 
settlement reasonable.29

Most significantly, Judge Popke strongly 
suggested that Michigan courts should not 
necessarily follow the Court of Chancery’s 
decision in Trulia. While acknowledging the 
trend in Delaware to look upon disclosure-
only settlements with disfavor, Judge Popke 
heavily emphasized the “absolutely crucial . 
. . distinction” between Delaware and Michi-
gan: the opt-out provision of MCR 3.501(A)
(3), which preserves the interests of object-
ing shareholders by giving them the option, 
if they “don’t like” the proposed settlement, 
to opt out and litigate their claims instead.30 
In addition, Judge Popke’s decision in Com-
puware also went on to suggest that Trulia is 
a product of the peculiar circumstance of the 
Delaware Court of Chancery as a forum for 
much of the shareholder litigation that has 
proliferated in the last decade, rather than a 
fundamental attack on disclosure settlements 
in general.31 As such, the Trulia test may sim-
ply be a necessary tool for separating the 
meritorious wheat from the frivolous chaff 
in Delaware’s abundant field of shareholder 
litigation.32 These same concerns do not ani-
mate Michigan’s system, and thus the rule 
need not apply. 

Strategic Takeaway
In response to the growing volume of dis-
closure-only settlements in shareholder 
merger litigation, the Delaware Court of 
Chancery has been increasingly skeptical of 
the value of these disclosures and, in Chan-
cellor Bouchard’s recent In re Trulia decision, 
effectively denounced these settlements and 
articulated a higher standard of materiality 
instructing courts to carefully scrutinize the 
relative “give” and “get” between the cor-
poration and its stockholders. Although it is 
unclear whether Michigan courts will follow 
Delaware’s lead in evaluating proposed set-
tlements, the only Michigan court to address 
the issue thus far has declined to do so. While 
In re Trulia appears to have led to a decline 
of class action shareholder lawsuit filings 
in Delaware,33 disclosure-based settlements 
and, therefore, class action M&A litigation 
may very well still be alive and well in the 
future for Michigan. 
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Case Digests

Wells Fargo Bank, NA v SBC IV REO, LLC, 
No 328186, 2016 Mich App LEXIS 2217 (Nov 
29, 2016)
In 2003, two tenants in common granted a mortgage to 
Option One Mortgage Corporation on property in Macki-
nac County, securing a $449,000 loan to the mortgagors 
under a promissory note. In 2004, the same mortgagors 
granted a $400,000 mortgage to Capitol to the same proper-
ty encompassed by the first mortgage and partially secured 
a loan in excess of $1 million. In 2005, the two mortgag-
ors granted another mortgage to Option One to the real 
property, securing a $520,000 loan. At the closing, $458,109 
of the loan proceeds were used to pay off the entire bal-
ance on Option One’s original mortgage, the mortgagors 
received the remaining $34,566 (after delinquent taxes and 
charges). After the closing on the Option One mortgage, 
one of the mortgagors conveyed his tenants-in-common 
interest in the property to the other mortgagor pursuant to 
a quitclaim deed. In 2009, American Home Mortgage Ser-
vicing, Inc., the successor-in-interest to Option One, mort-
gage was assigned to Wells Fargo. In 2013, Wells Fargo 
filed a quiet-title action against Capitol alleging that the 
Option One mortgage was superior. Wells Fargo asserted 
that Capitol’s mortgage was satisfied but no discharge of 
mortgage was recorded. While this suit was pending, Cap-
itol assigned its mortgage to SummitBridge Credit Invest-
ments IV, LLC, who later assigned it to SBC. During the 
foreclosure sale, all these issues came to a head. 

Wells Fargo challenged a failure of a prior mortgage 
holder, Capitol, to discharge the mortgage and alleged that 
the doctrine of equitable subrogation gives Wells Fargo a 
senior lien on the property. The court held that because the 
mortgagors did not pay off or satisfy the prior mortgage, 
there was no effective and valid discharge of the mortgage 
and MCL 565.41(1) did not require that a discharge be re-
corded. The trial court therefore did not err regarding the 
counts premised on the discharge. As to the claims based 
on the doctrine of equitable subrogation, Wells Fargo is 
not entitled to equitable subrogation regarding the ad-
ditional monies over the straight refinancing amount be-
cause it would result in prejudice to the prior mortgage 
holder. However, Wells Fargo was entitled to equitable 
subrogation concerning the amount other than new or ad-
ditional money because there would be no resulting preju-
dice to the prior mortgage holder. In addition, the appli-
cable statute of limitations for equitable subrogation, MCL 
600.5801(4), is 15 years because it is part of a suit to deter-
mine an interest in real property under MCL 600.2932.

Stenzel v Best Buy Co, Inc, No 328804, 2016 
Mich App LEXIS 2383 (Dec 22, 2016)
Paullett Stenzel purchased a Samsung refrigerator from 
Best Buy. When Best Buy installed the refrigerator, they 

connected the ice maker and water dispenser to the water 
line in the house. A few days later, Stenzel came home and 
noticed water all over the floor from the refrigerator that 
was spraying water through the dispenser. Stenzel con-
tacted Best Buy and the employee told her to shut off the 
water line. Upon the employee’s direction, Stenzel went 
into the crawl space in her house and shut off the line and 
found that the crawl space also had water leaking from the 
refrigerator. Stenzel took all of her towels and attempted 
to cover the surfaces where the water had been standing. 
She wrung out the towels in her sink and put some of the 
other towels in the laundry basket. Stenzel grabbed her 
laundry basket, dragging it on the floor, into her sunroom 
to hang the towels outside. After hangiung her towels 
outside, Stenzel came back inside to get more wet towels. 
While trying to drag her second laundry basket full of wet 
towels through her sunroom, she slipped and fell, causing 
her to break her leg and ankle. Stenzel noted that the floor 
in the sunroom was wet, but not sure if the water came 
from her foot or from the refrigerator leak. 

Stenzel brought suit against Best Buy arguing neg-
ligence, breach of contract, and breach of warranty. She 
later amended her complaint to add Samsung as a party 
to the claims. The trial court granted summary disposi-
tion in favor of Best Buy and Samsung. Stenzel appealed. 
The Court of Appeals reversed its grant of summary dis-
position in favor of Stenzel, holding that but for Best Buy 
and Samsung’s negligence, she would not have had wa-
ter on either her feet or on the floor and she would not 
have fallen while cleaning it up. The court went further 
and found that Stenzel slipping and falling in the sunroom 
while cleaning up the water from a defective refrigerator 
is a foreseeable consequence. It did not break the chain 
of causation because the incident occurred in a different 
room than the refrigerator. 

Additionally, the court declared a conflict with Wil-
liams v Arbor Home, Inc, 254 Mich App 439, 656 NW2d 873 
(2002). Williams held that MCL 600.2957, read in conjunc-
tion with MCR 2.112, required leave of the court before 
an amended pleading adding a nonparty became effective. 
The court, finding the Williams’ dissent compelling, argues 
that plaintiff Stenzel properly added Samsung as a party 
under the requirements of the court rule, not the statute, 
and her amended complaint was timely because it related 
back to the date of her original complaint against Best Buy. 
The court therefore requested the convening of a special 
conflict panel pursuant to MCR 7.215(J)(2).

Gillis v Miller, 845 F3d 677 (6th Cir 2017)
A jail administrator is responsible for the care and cus-
tody of the inmates. In the Bay County jail, there was a 
particular inmate that was suffering from severe halitosis. 
Since this inmate could not leave to see an outside den-
tist, Captain Troy Stewart, the Bay County jail administra-
tor, had his wife, a dental assistant, prescribed a bottle of 
mouthwash. Captain Stewart picked up the prescription, 
took off his wife’s name from the label and gave it to the 
inmate. The word spread quickly to all the other inmates 
and soon after, to the jail staff. Once word traveled to the 
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Sheriff’s office, an initial investigation was ordered. The 
Bay County prosecutor reviewed the investigation report 
and declined to prosecute due to a lack of criminal intent. 

Soon after, a second investigation was initiated. This 
investigation involved Sergeant Walraven, a supervis-
ing CFO at Bay County jail, and misconduct during night 
shifts. Sergeant Walraven was found on video footage 
engaging in unacceptable activities, such as using his cell 
phone, playing cards, damaging jail property, and not 
monitoring the video security cameras. During this inves-
tigation, Matthew Gillis, President of the Correctional Of-
ficers Union, started to receive complaints that the staff felt 
intimidated by the management’s tactics. Gillis and Ser-
geant Walraven drafted a memorandum informing all the 
jail staff of their rights. After the memorandum was post-
ed, there was a third investigation initiated against Gillis 
alleging sexual relations with an inmate. During the inves-
tigation of Gillis, he submitted a resignation letter. Gillis 
alleged that he was discharged in retaliation for engaging 
in protected speech and affiliating himself with the union. 

The court ruled against the First Amendment retalia-
tion claims of two correctional officers who argued that 
they were terminated for posting a memorandum about 
employees’ right to union representation during an inves-
tigation of a drug trafficking incident in jail. In an issue 
of first impression in this circuit, the court found that the 
sheriff’s department did not have to show actual disrup-
tion of jail operations by the posting of the memorandum. 
Under the Pickering balancing test, the department could 
reasonably believe that the posting of the memorandum 
may disrupt the operations within the jail. 

ECM BioFilms, Inc v Federal Trade Comm’n, 
No 15-4339, 2017 US App LEXIS 4609 (6th Cir 
2017)
ECM BioFilm sold an additive that claimed to accelerate 
the biodegradability of plastic products manufactured 
with the additive. Before 2009, ECM did not include any 
specific time frame but did relate the plastics’ biodegrad-
ability to be similar to things like “wood or pieces of sticks.” 
Due to market demands, ECM began to advertise its plas-
tics as biodegradable in a “landfill” within nine months to 
five years. The Federal Trade Commission (FTC) was dis-
puting: the scientific validity of the claims, the rate of bio-
degradation of ECM plastics after customary disposal; and 
whether consumers interpret these unqualified claims to 
mean the whole product would decompose into elements 
found in nature within ta reasonably short period of time. 
Relying on two consumer surveys, the FTC found that 
ECM’s unqualified claim of biodegradability was falsely 
conveyed to a significant majority of consumers. 

The FTC held that the advertised claims were mis-
leading as there was no reference to a correct time frame 
and was intentionally vague. Specifically, under section 
260.8(c ), “‘[i]t is deceptive to make an unqualified degrad-
able claim for items entering the solid waste stream if the 
items do not completely decompose within one year after 

customary disposal.’” The evidence supported the claim 
that ECM plastic completely biodegraded within five years. 
The court affirmed the FTC’s holding that ECM’s claims 
were false and misleading under section 5 of the Federal 
Tax Act. 

ECM further argued that the FTC violated its due pro-
cess rights. ECM believed that they did not know that the 
FTC was interpreting the claim of biodegradability within 
a “reasonably short period of time” as a claim to mean 
within five years after disposal. ECM alleged that they 
lacked “fair notice and an opportunity to develop facts to 
support its defense on that point.” The court found that 
the complaint provided ECM with adequate notice to pre-
pare a defense. It was unnecessary for the complaint to 
specifically state that the FTC was interpreting the claim 
within the specific time frame of five years. ECM’s petition 
to review the case was denied. 

IBEW Local No 58 Annuity Fund v 
EveryWare Global Inc, 849 F3d 325 (6th Cir 
2017) 
Investors sued a now-bankrupt EveryWare’s officers, 
directors, and shareholders under the Securities Exchange 
Act and the Securities Act. The investors who purchased 
EveryWare securities from 2013 to 2014 argued there was 
a “pump and dump” scheme by EveryWare’s upper man-
agement to inflate the prices of the shares and then sell 
these shares before the prices plummeted. 

The investors alleged: 1) EveryWare’s CEO released 
financial projections that he knew were false and mislead-
ing; the CEO and CFO falsely informed investors of these 
knowingly inaccurate financial projections with the intent 
to “deceive, manipulate, or defraud, that EveryWare was 
on track to meet its projections”; and the underwriters and 
the directors failed to disclose material downward trends 
in the business. The court affirmed the lower court by 
holding that the investors failed to establish scienter and 
failed to state a legitimate violation of section 10(b) of the 
Securities Exchange Act or SEC Rule 10b-5. 
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