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From the Desk of the Chairperson
By  Michael K. Molitor
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Here’s another great edition of The 
Michigan Business Law Journal, the tri-
annual publication of the Business Law 
Section. As usual, it has case digests 
and its regular columns: “Taking Care 
of Business” by Alexis Lupo of LARA, 
“Tax Matters” by Eric Nemeth of Var-
num, LLP, “In-House Insights” by 

Gerard Mantese, and “Touring the Business Courts” by 
Douglas Toering of Mantese Honigman, P.C. 

In this edition, we also have six timely and informa-
tive articles: “An Overview of Ethical Concerns for In-
House Counsel” by Austin Blessing-Nelson; “Outside 
Litigation Counsel Best Practices, from an In-House 
Counsel Perspective” by Brendan Frey; “Intellectual 
Property Risk Mitigation in Michigan’s Mobility and 
Aerospace and Defense Industries” by Linda Kennedy 
and Bill Panagos; “Marketing Across Borders—A Com-
pliance Framework for In-house Counsel” by Pamela 
Mack; “Hold the Reins, Trust the Horse: The Evolving 
Balance Between In-House Counsel Control and Out-
side Counsel Independence” by Ryan Plecha, Kevin 
Lynch, and Blake Padget; and “Scaling Compliance 
Without Slowing Growth” by Erika Riggs. We hope 
you enjoy them. Thanks very much to the authors and 
thanks to the In-House Counsel Committee for coordi-
nating this edition.

This is my final column as Chair of the Section, so 
I thought I would take a few minutes to reflect on the 
Section’s work. In addition to this fine publication, the 
Section is known for its excellent programs. For exam-
ple, on May 7, the Business Courts Committee, the LLC 
and Partnerships Committee, and the In-House Counsel 
Committee held a joint program entitled “Hot Topics in 
Business Law” that was attended by over 160 people. 
Speakers discussed many important topics, including 
drafting corporate governance documents, litigating 
in Michigan business courts, artificial intelligence and 
data security, and internal investigations. The event also 
featured panel discussions with nine Business Court 
Judges and several in-house counsel attorneys. Thanks 
to Gerard Mantese and Doug Toering and other mem-
bers of these committees for their excellent work with 
this program.

  Looking forward, the annual Business Law Insti-
tute is on Friday, October 9, at the JW Mariott in Grand 
Rapids. As usual, we will have a great lineup of speak-
ers and topics. The Section’s annual meeting will take 
place during lunch on October 9 but, in a change from 
prior years, the reception and dinner will be on the night 
before, Thursday, October 8. Plans are also underway 
for the Section’s aptly named “Business Boot Camps,” 
scheduled for November 12-13, 2026, in Grand Rapids, 
and March 9-10, 2027, in Ann Arbor. These two-day ses-
sions are designed for new lawyers, or lawyers entering 

new fields, and focus on developing practical skills with 
expert guidance. Send your young associates to them! 
Thanks to ICLE and the members of the Programs Di-
rectorship for their tireless work putting the Business 
Law Institute and the Boot Camps together. 

A perhaps less well-known function of the Business 
Law Section is to produce amicus briefs when asked by 
the Michigan Supreme Court or the Court of Appeals. 
By my research, since 2001, the Section has filed at least 
ten amicus briefs with the Supreme Court or the Court 
of Appeals, in such well-known and important cases as 
Estes v. Titus, Miller v. Allstate Insurance Co., Murphy v. 
Inman, and Kirchner v. Boyne, among others. This work 
furthers the Section’s purposes, which include, as stated 
in the Section’s Bylaws, promoting “the fair and just 
administration of business law,” promoting “the legal 
education of members of the Bar and the public on the 
issues of business law,” and producing “legal writings 
in this field.” The Section’s most recent amicus brief was 
filed earlier this year in FCA v. Kamax, concerning issues 
under the statute of frauds in Article 2 of the Uniform 
Commercial Code. (After the brief was filed, the parties 
stipulated to dismiss the appeal.)

I am proud of the work that the Section does in pro-
ducing amicus briefs and grateful for the dedication and 
efforts of those who have worked on amicus briefs in 
the past. I believe that amicus briefs are beneficial to the 
courts (which is probably why they invite the Section to 
file them from time to time!) and promote the develop-
ment of business law in Michigan. Following our expe-
rience with the FCA v. Kamax brief, the Council of the 
Section approved a new amicus policy that includes for-
malized procedures for evaluating amicus brief requests, 
involving leading subject matter experts, directs any 
outside influence through the Section Chair, and ensur-
ing that the Section’s briefs continue to be of the highest 
quality. Other sections, of course, produce amicus briefs 
and it’s my hope that the Section’s policy will be useful 
to them in their own endeavors.

I am also pleased to announce that the Section 
awarded the annual Stephen H. Schulman Outstanding 
Business Lawyer Award to the Honorable Christopher 
P. Yates, currently of the Michigan Court of Appeals. 
Judge Yates is a tremendous figure in Michigan busi-
ness (and other areas of) law, and I look forward to see-
ing him presented with the award at the Business Law 
Institute in October.

To repeat what I said in my last two columns: get 
involved with the Section—we’d love to have you! The 
Section has twelve committees and six directorships. 
The committees have periodic meetings and programs 
about new legal developments in their respective areas 
and are a great way of meeting other lawyers in your 
field. The committees also frequently help develop the 
law in Michigan. To give just two examples, the Cor-



porate Laws Committee is currently working on amend-
ments to the Michigan Business Corporation Act and 
hopes to see them pass into law this year, and the LLC and 
Partnerships Committee has started work on a project to 
update the Michigan Limited Liability Company Act. 

For more information, please take a look at the Sec-
tion’s website at https://connect.michbar.org/business-
law/home and contact me or any other Council member 
with questions, comments, or suggestions. My email is 
molitorm@cooley.edu. I look forward to hearing from you.
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Taking Care of Business By Alexis Lupo

Michigan’s Merit Award Signals a Smarter Future for Business Filings
This spring, Michigan received well-
deserved international recognition for 
a project that is already transforming 
how entrepreneurs and professionals 
interact with state government.

At the annual conference of the In-
ternational Association of Commer-
cial Administrators (IACA), the Cor-
porations Division, which is part of 
the Michigan Department of Licens-
ing and Regulatory Affairs (LARA), 
earned a Merit Award for the  Mi-
Business Registry Portal, Michigan’s 
online business registry system. The 
award recognizes not only the tech-
nology itself, but also the thoughtful 
work that preceded it.

Success Started Before the 
Software
Too often, government technol-
ogy projects begin with a procure-
ment document and a list of techni-
cal requirements. The LARA Cor-
porations Division took a different 
approach.

Before issuing a request for pro-
posals, the Corporations Division en-
gaged in extensive “lean process im-
provement” and took a human-cen-
tered design approach. Staff mapped 
existing workflows, identified ineffi-
ciencies, and, most importantly, stud-
ied how customers use the system.

This work asked practical ques-
tions:
•	 Where do filers get stuck?
•	 Which processes create unnec-

essary staff workload?
•	 What information do custom-

ers need to complete filings 
accurately?

•	 How can technology make the 
experience simpler for both 
businesses and state employ-
ees?

By reviewing processes before se-
lecting a technical vendor, Michigan 
ensured that the resulting system 
would solve operational problems 
rather than simply digitize them.

That discipline paid off.
The MiBusiness Registry Portal 

has improved usability, allows all 

documents to be filed online, and 
positioned Michigan to adapt more 
quickly as business needs evolve.

Why IACA Recognition 
Matters
IACA is a professional association for 
government administrators responsi-
ble for business organization filings, 
secured transactions under the Uni-
form Commercial Code (UCC), and 
related public records.

Its Merit Awards honor innova-
tion and excellence across jurisdic-
tions in North America and beyond. 
Receiving this recognition places 
Michigan among the leading filing 
offices modernizing public service 
delivery. 

The award also reflects the dedi-
cation of the Corporations Division’s 
staff, whose expertise made the proj-
ect successful.

A Model for Future 
Modernization
Michigan’s Merit Award offers an 
important lesson for all organizations 
undertaking technology projects. The 
most successful implementations 
begin with a deep understanding of 
the underlying work. Lean process 
improvement and human-centered 
design create a foundation that allows 
technology to deliver meaningful and 
lasting improvements.

The MiBusiness Registry Portal 
is more than a new website. It is an 
example of how thoughtful planning, 
engaged staff, and a clear focus on 
customer needs can produce award-
winning results.

Key Themes from the 2026 
IACA Conference
The conference agenda made clear 
that the Michigan Corporations Divi-
sion’s work aligns closely with the 
issues shaping business registry offic-
es.

Fraud Prevention and 
Identity Verification
Fraud was a central focus through-
out the conference. Sessions explored 
how filing offices are responding to 
and working to combat false filings, 
identity theft, and other abuses. The 
challenge is balancing strong pro-
tections with accessible services for 
legitimate filers.

Data Access
Modern filing offices are expected 
to provide timely, secure, and scal-
able access to public records. Sessions 
examined how jurisdictions can sup-
port transparency while addressing 
privacy, cybersecurity, and opera-
tional costs. 

Customer Experience and 
Outreach
Several sessions emphasized meet-
ing customers where they are. Topics 
included effective outreach, inter-
agency collaboration, and strate-
gies to help businesses understand 
compliance requirements before 
problems arise. The Michigan Cor-
porations Division’s human-centered 
design approach reflects this same 
philosophy: the best systems are built 
around user needs.

Technology Rollouts
Software modernization remains a 
major challenge for filing offices. In 
the session “Share Your Software Roll-
out Story,” jurisdictions discussed 
candid lessons from implementation 
projects involving business registries 
and UCC systems. Michigan was 
represented in this session, sharing 
insights from the MiBusiness Regis-
try Portal project and highlighting 
the value of preparation, stakeholder 
engagement, and disciplined project 
management.

Legislative Developments
The session “State of the States: Leg-
islative Trends Shaping Business and 
UCC Registries” reviewed evolving 
laws affecting beneficial ownership 



transparency, fraud prevention, fil-
ing procedures, and UCC administra-
tion. As state laws change, business 
registry and UCC filing offices must 
remain adaptable.

Alexis Lupo, Corpora-
tions Division Direc-
tor; Michigan Depart-
ment of Licensing & 
Regulatory Affairs; 
Corporations, Secu-
rities & Commercial 

Licensing Bureau. As Corporations 
Division Director with the State of 
Michigan, Ms. Lupo oversees the 
review and filing of business entity 
documents for the formation, con-
tinuation, and growth of corpora-
tions, limited liability companies, 
limited partnerships, limited liabil-
ity partnerships, and trademarks. 
She is a member of the State Bar of 
Michigan and serves on the Busi-
ness Law Council as well as the 
Corporate Laws, Nonprofit Corpo-
rations, and LLC & Partnerships 
Committees of the Business Law 
Section. Ms. Lupo is also a past 
president of the International Asso-
ciation of Commercial Administra-
tors, which is comprised of govern-
ment officials responsible for busi-
ness registries and secured trans-
action systems around the world.
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By Eric M. Nemeth and Mark J. Chasteen

The U.S. Department of Justice 
(“DOJ”) has recently created the 
National Fraud Enforcement Divi-
sion and within it the National Fraud 
Detection Center. The center is “dedi-
cated to identifying fraud across tax-
payer-funded programs and generat-
ing leads for investigators and pros-
ecutors.” This is a major restructur-
ing development with wide-ranging 
potential impact.

The Attorney General has stated 
that the fraud-enforcement effort will 
focus on healthcare, tax, and corpo-
rate fraud. The effort is to be assisted 
with support from all 93 U.S. Attor-
ney’s Offices and the DOJ. In other 
words, a national enforcement effort. 

In the past, IRS-Criminal Investi-
gation (“CI”) conducted most of their 
tax-centric investigations as either 
administrative or grand jury inves-
tigations. These investigations were 
largely separate from other law en-
forcement agencies. This was because 
IRS agents have unique training and 
exclusive jurisdiction to investigate 
most Title 26 (“Tax”) violations. Fur-
thermore, disclosure laws made it 
more cumbersome to work with oth-
er law enforcement agencies. There 
are civil and criminal sanctions for 
violation of disclosure laws related 
to tax information. In addition, the 
much smaller CI division, with ap-
proximately 2200-2500 special agents, 
was better suited to its limited-scope 
mission than much larger law en-
forcement agencies such as the FBI 
and DEA.

Recent significant staffing reduc-
tions at the IRS at both the civil and 
criminal divisions, coupled with the 
closure of DOJ-Tax as a separate di-
vision within DOJ, debilitated tax en-
forcement. The establishment of the 
National Fraud Enforcement Divi-
sion appears to address some aspects 
of those reductions and certainly has 
changed the investigative dynamic.

Parallel to those developments, 
the government (DOJ) announced a 
focus on the use of data analytics to 
conduct investigations. The IRS has 

said the same thing to Congress. Data 
analytics is essentially the use of AI to 
mine massive amounts of data to un-
cover anomalies or potential evidence 
of fraud. In society today, the ability 
to generate massive amounts of data 
and documents is unprecedented. In 
addition, the data is stored on serv-
ers or in a virtual setting. The data 
does not fade away like the boxes of 
paper records from what seems like a 
lifetime ago. Various comments from 
the Secretary of Treasury and others 
have stated that the IRS intends to ad-
dress personnel cuts with AI investi-
gations. Large amounts of data can be 
analyzed and organized at the speed 
of light. What used to take days, 
weeks, and months to review can be 
accomplished in minutes and hours. 
Leads can be highlighted. 

Recently, DOJ’s Civil Division 
announced an initiative to prioritize 
and expedite its review of whistle-
blower and qui tam actions brought 
by third-party data miners. The qui 
tam litigant files a lawsuit as a “rela-
tor” citing a civil war-era statute de-
signed to ferret out fraud against the 
government. After the lawsuit is filed, 
the relator hopes to turn the matter 
over to DOJ for litigation and collect 
a percentage of the recovery and at-
torney fees in a settlement with the 
defendant. Traditionally, qui tam ac-
tions were initiated by “insiders” or 
whistleblowers with personal knowl-
edge of alleged fraud.

The rapid development and wide 
availability of AI tools has significant-
ly lowered the barriers to bringing a 
qui tam action. We have witnessed 
this phenomenon firsthand. Qui tam 
actions were brought against clients 
based solely upon a third party scour-
ing public data for technical viola-
tions, including eligibility issues for 
various programs. Inconsistencies in 
the spelling of names and addresses 
can be flagged. Transposition of a 
number is a red light. A further con-
cern is that Fifth Amendment rights 
and evidence suppression that are 
available to a client in a criminal set-

ting are not available as the third par-
ty is not the government. Essentially, 
everyone could monitor everyone for 
wrongdoing, and the government is 
now going to rely upon that fact as an 
enforcement tool. The government’s 
encouragement of data miners means 
that investigative functions that used 
to be performed by public servants 
with considerations of justice, fairness, 
and stewardship of public resources 
in mind are increasingly being done, 
at least initially, by private parties mo-
tivated by profit. With little cost, and 
little  of the considered judgment 
that government investigators and 
attorneys historically have been ex-
pected to bring to bear, relators are 
incentivized to seek out and file as 
many claims as possible in the hope 
a few will result in recovery. The DOJ 
has announced that data miners have 
filed more than 45 percent of qui tam 
complaints since 2024, and the DOJ is 
on pace to receive a record number of 
qui tam complaints in 2026. The DOJ 
acknowledges that its expedited re-
view of qui tam actions will result in 
an increase in the number of actions 
litigated by relators rather than the 
government. 

Attention to detail in government 
and financial filings, and thorough 
documentation and analysis, are criti-
cal to dissuade the government from 
pursuing unfounded investigations, 
lawsuits, and criminal prosecution. 
Even if the DOJ ultimately decides 
not to go forward with a lawsuit, tar-
geted companies and individuals can 
incur substantial costs responding to 
government inquiries and subpoenas.

Clients, especially those in gov-
ernment contracts, government 
funds, or participating in government 
programs must adopt strict compli-
ance policies, and if a potential issue 
arises, they should immediately con-
tact counsel to consider “voluntary 
self-disclosure.”

Eric has written about voluntary 
self-disclosure in previous columns. 
In March 2026, the DOJ unveiled a 
department-wide corporate enforce-
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ment policy for criminal matters. 
The policy has many nuances, but 
bottom-line: self-disclosed miscon-
duct, cooperation, and remediation 
can lead to a declination of criminal 
prosecution.

The world of information is mov-
ing fast, and the rate of change even 
faster. Clients need to be proactive in 
monitoring their actions and being 
alert to potential problems. The data 
is likely to be monitored from the in-
side or outside. We have had many 
conversations with clients express-
ing regret about not being proactive 
in addressing problems early on. Not 
unlike medicine—early detection is 
critical. However, what they do next 
might make the difference between a 
minor slip and a career or company 
killing action.

Eric M. Nemeth of 
Varnum, LLP, in Novi, 
Michigan, practices 
in the areas of civil 
and criminal tax con-
troversies, litigating 
matters in the vari-

ous federal courts and administra-
tively. Before joining Varnum, he 
served as a senior trial attorney 
for the Office of Chief Counsel of 
the Internal Revenue Service and 
as a special assistant U.S. attor-
ney for the U.S. Department of Jus-
tice, as well as a judge advocate 
general for the U.S. Army Reserve.

Mark J. Chasteen, 
of Varnum, LLP, in 
Ann Arbor, Michigan 
practices in the areas 
white collar crimi-
nal defense, govern-
ment investigations, 

and tax controversies. Before join-
ing Varnum, he served for over 
17 years as an Assistant United 
States Attorney in the Eastern Dis-
trict of Michigan, most recently as 
the Chief of the White Collar Crime 
Unit.
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Touring the Business Courts

Introduction
On May 7, 2026, the Business Law 
Section’s Business Courts, Commer-
cial Litigation, In-House Counsel, 
and LLCs & Partnerships Committees 
sponsored a seminar on hot topics in 
business law. The focus was on busi-
ness court judges and in-house coun-
sel, but the program also featured 
other issues of interest for transac-
tional lawyers and business litigators. 
The program was well-attended and 
well-received. This article focuses on 
the panel discussion with the busi-
ness court judges and in-house coun-
sel; a report about the other portions 
of the seminar will be published else-
where. 

First, a couple of acknowledg-
ments. Thank you to the following 
Business Court Judges: Judge David 
Allen, Judge Matthew Antkoviak, 
Judge Curt Benson, Judge Annette 
Berry (unable to attend but provid-
ed written comments), Judge Chris 
Christenson, Judge Victoria Valen-
tine, Judge Jon Van Allsburg, Judge 
Kathyrn Viviano, Judge Michael 
Warren, and Court of Appeals Judge 
Chris Yates. The judges served on a 
panel with in-house counsel Jessica 
Fleetham, Brendan Frey, Brett Miller, 
and Victoria Policicchio. Thank you 
to all the judges and in-house coun-
sel who generously gave their time. 
Thank you also to Gerard V. Mantese, 
Chair of the In-House Counsel Com-
mittee and Co-Chair of the LLCs & 
Partnerships Committee, who spear-
headed the program and was a lead 
presenter; to former Business Law 
Section Chair Ian Williamson; and to 
all the other speakers and panelists. 

The business court judges and in-
house counsel dialogued on five main 
issues: 

1.	 How can in-house counsel 
reduce the likelihood of 
litigation, and the delay, risk 
and exposure of litigation, 
if litigation does occur? This 
emphasized how lawyers 
can draft contracts to avoid 
litigation. 

2.	 What common mistakes 

do companies make when 
litigating business cases, 
especially in the pleadings and 
in discovery?

3.	 How can business court 
judges help reduce the cost of 
discovery? 

4.	 What is the value of having 
in-house counsel present for 
events like case management 
or status conferences? Should 
early mediation be the default? 

5.	 What would business court 
judges like in-house counsel to 
know about their challenges 
as business court judges, and 
what would in-house counsel 
like business court judges to 
know about their challenges as 
in-house counsel?

Below are some of the insightful 
comments and wisdom shared by the 
panelists. 

How can in-house counsel reduce 
the likelihood of litigation (and 
the delay, risk, and exposure of 
litigation, if litigation does occur), 
especially with reference to contract 
drafting? 
One business court judge recom-
mended: 1. “Be as precise as humanly 
possible.” Ambiguity is “a litigator’s 
dream.” Why? It ensures that there 
will be a genuine issue of material 
fact; that, in turn, means that the case 
cannot be dismissed on summary 
disposition, which, in turn, means 
months or years of litigation. The 
more precise a contract is, the less 
likely litigation will occur. 2. Define 
terms, use appendixes, refer to manu-
als. 3. Consult caselaw. 4. Be specific 
about venue (arbitration, whether to 
waive a jury trial, etc.) 5. Make sure 
that the documents are internally 
consistent. 6. Make sure that the cross 
references actually exist. One judge 
anecdotally mentioned a case where 
the contract had a link to terms and 
conditions, but the link did not work 
so the terms and conditions were not 
part of the contract. 

Given that one of the purposes of 
the business court is predictability,1 
one judge recommended reading the 
business court opinions on relevant 
issues. These will provide insight into 
how a particular business court judge 
may rule in a given set of facts. These 
publicly available opinions2 can save 
the time and expense of litigation 
when the answer is likely ascertain-
able in advance. For example, a search 
of the business court opinions may 
reveal how a particular judge is likely 
to rule on enforcing certain types of 
restrictive covenants and may inform 
a litigator’s recommendation to the 
client on whether to file such a mo-
tion. 

Another judge suggested review-
ing and updating existing contracts 
to ensure they remain applicable 
and relevant. The drafter can, for ex-
ample, replace archaic legal language 
with plain language, update meth-
ods of giving notice (replace fax by 
email?), and address whether docu-
ments could be stored in the cloud 
rather than physically at a resident 
agent’s office. 

What common mistakes do 
companies make when litigating 
business cases, especially in 
complaints, counterclaims and 
discovery? 
Complaints, counterclaims, and 
motions to dismiss. One judge 
observed that most business cases 
are basically breach of contract cases; 
accordingly, the complaint doesn’t 
need 10, 15, or 28 counts. A 20-count 
complaint will not make for a cogent 
trial brief or make sense to the trier 
of fact. Instead, the counts should 
focus on the heart of the case. To that 
point, another business court judge 
observed that defendants in business 
cases often respond with motions to 
dismiss under MCR 2.116(C)(8). Even 
if a (C)(8) motion is granted, the judge 
will likely grant leave to amend. 
Thus, before filing a (C)(8) motion, 
the moving attorney should have a 
conversation with the client about 
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what is actually going to survive, 
and meet with the opposing counsel 
about those concerns and determine 
what the complaint needs to include. 
Try to “work it out” before filing the 
(C)(8) motion.

Discovery. One business court 
judge pointed out a “rookie mistake:” 
Counsel do not discuss the discovery 
dispute before coming to court on a 
motion. In an example given, the par-
ties filed numerous motions to com-
pel or motions to quash, but counsel 
had not discussed whether a protec-
tive order would resolve the issues. 
That judge recommended against re-
sponding to every discovery request 
with boilerplate objections. (Boiler-
plate objections frequently draw criti-
cism from judges.) Bottom line: Try 
to resolve discovery disputes before 
filing a motion. This echoes what 
many judges have mentioned in this 
column over the years. 

To that point, one judge wants to 
know whether counsel have “actu-
ally talked” with each other about 
the discovery dispute. By the time of 
the hearing, the judge assumes that 
counsel have actually spoken to one 
another (not just exchanged emails). 
One judge suggested that “part of 
our profession is afraid to pick up the 
phone” and resolve a dispute before 
filing a motion. (“Pick up the phone” 
and call opposing counsel about the 
discovery dispute is advice that busi-
ness court judges frequently give in 
this column.) In the motion and at the 
hearing, explain how the requested 
discovery is relevant—if it’s not rele-
vant, you will not get it. As one judge 
recommended, be prepared to ex-
plain: “How is the discovery connect-
ed to your case? What defense, what 
cause of action? Why is it relevant?” 
One judge commented about lack of 
precision in discovery requests: Even 
if you are entitled to the documents, 
you will not get them if your requests 
are not specific. Being precise in your 
discovery requests is important both 
in minimizing areas of disagreement 
for motion practice and for making 
your case on a motion to compel. 
That judge further remarked that dis-

covery is a decision that lawyers and 
clients should discuss together. 

Also, multiple judges mentioned 
organizing your document produc-
tions: Categorize your documents 
and identify by bates number which 
documents respond to which re-
quests. (“Which one of the 6,000 
[documents] is responsive” to which 
request?) Also, know how the docu-
ments should be produced (as a PDF, 
in native form, etc.), and if you don’t 
have the technological sophistication, 
ask someone who does. Overall, as 
one business court judge observed, in 
the business courts, counsel should 
be able to “identify what’s going on, 
identify the conflict, identify the per-
tinent issues, and address them in an 
efficient and quick way.” This extends 
to electronically stored information 
and other technological issues. 

How can business court judges help 
reduce the cost of discovery? 
In-house counsel provided their 
thoughts on how business courts 
can reduce discovery costs. Specifi-
cally, multiple counsel reiterated the 
importance of talking with opposing 
counsel before filing motions. (“Get 
on the phone.”) The proportional-
ity standard under the Michigan 
Court Rules provides a mechanism 
to control the costs of discovery. The 
requested discovery should be pro-
portional to the value of the case. As 
one in-house counsel said, discovery 
is a costly process. The client needs to 
understand how this will play out as 
the case proceeds. 

For their part, judges can help to 
narrow the scope of discovery. One 
counsel recommended that judges 
require counsel to meet and resolve 
how electronic discovery will pro-
ceed, including deciding on key 
words for searches and custodians. 
As part of this process, outside coun-
sel should help clients understand 
the cost to obtain the desired discov-
ery. One of the in-house attorneys on 
the panel mentioned working very 
hard with opposing counsel to avoid 
having to go to court on discovery 
disputes. The way initial objections 
are structured can, in combination 

with conversations with opposing 
counsel, help to resolve discovery 
disputes. 

One business court judge ob-
served, “The most fundamental tool 
available to in-house counsel is the 
proportionality standard” under 
MCR 2.302(B)(1). Regarding privi-
lege, that judge recommended that 
in-house counsel maintain “clear 
separation between privileged com-
munications and ordinary business 
records” and promptly prepare privi-
lege logs when required; that, in turn, 
helps to ensure that “costly privilege 
waiver disputes are avoided and that 
legally protected materials are shield-
ed from production.” 

What is the value of having in-house 
counsel present for events like case 
management or status conferences? 
Should early mediation be the 
default? 
Multiple judges endorse early media-
tion3 and the presence of in-house 
counsel at court conferences. In the 
words of one judge, in-house counsel 
brings an “understanding of the busi-
ness’ legal needs and goals.” 

One judge cautioned, however, 
that early mediation is only as good 
as both sides’ willingness to medi-
ate; otherwise, it’s an added expense. 
That being said, mediators want the 
parties to exchange critical docu-
ments before mediation. Thus, coun-
sel should decide what information 
their client needs for effective media-
tion or settlement discussions. An-
other in-house counsel observed that 
early mediation does not work for 
that company. But having in-house 
counsel appear for a court conference 
is helpful; it helps personalize the 
company for the court. 

If counsel believes that early me-
diation would be helpful, in-house 
counsel could include such a provi-
sion in the underlying contract be-
tween the parties. Litigation counsel 
can then work with the judge to re-
solve the issues (outstanding discov-
ery, for example), so that the case will 
be ripe for a productive mediation. 

Of course, counsel should be pre-
pared to discuss early mediation and 
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discovery at the initial case manage-
ment or status conference. One busi-
ness court judge commented that 
sometimes counsel will appear for a 
scheduling conference without hav-
ing discussed scheduling. That won’t 
do. 

What would business court judges 
and in-house counsel like each other 
to know about the challenges that 
they face? What advice do they 
have? 
One business court judge recom-
mended that in-house counsel talk 
with the company’s outside counsel 
and ask: Where do you want to go 
with the case? What do you want to 
resolve? How can you get there effi-
ciently? (In other words, in-house 
counsel should be proactive.) That 
judge (like many business court judg-
es) is always happy to have a status 
conference. “Just call my staff.” 

Echoing a concern that many 
business court judges are likely to 
have, one judge noted that the courts 
in that county are seriously under-
staffed. Another judge reported 
having 60 motions (mostly business 
court cases) on calendar for just that 
morning. One judge observed that he 
needs in-house counsel to make sure 
that outside counsel do their job. The 
judge’s job is to make sure that jus-
tice is done, and counsel can help by 
making sure the client meets its bur-
den of proof. 

This leads us to trial briefs. In 
the trial brief, explain why the facts 
do or do not meet the elements, as-
sume that the judge is a new juror 
and doesn’t know anything about 
the case, and cite the relevant law. 
If you are seeking an injunction, be 
“very specific.” If you are asking for 
a specific award of damages, give the 
judge “an actual number”—break it 
down. Judges don’t have time to do 
the research and the work for you. 
No matter what you are seeking, be 
precise. 

Another judge recommended 
“precision, patience, and spoon feed-
ing.” Get to the point on the first page 
and “give me a roadmap.” Another 
judge observed that every lawsuit 

comes down to one question of fact 
or issue of law. The “trick is to get the 
attorneys to focus on that.” Indeed, 
if “there’s something that breaks 
the logjam, get it in front of us right 
away.”

One in-house counsel wanted the 
judges to know that litigation is “not 
the only thing” that in-house counsel 
do. In-house counsel are often gener-
alists “pulled in different directions.” 
An in-house counsel is not just deal-
ing with the lawsuit but is also think-
ing about its impact on the company. 
Sometimes decisions can’t be made 
quickly because the in-house lawyer 
must defer to executives on the op-
erational side of the business. Beyond 
that, in-house counsel may have stra-
tegic decisions with the media, licens-
ing issues, and many other “balls in 
the air” that need to be addressed at 
any one time. Also, judges should be 
mindful that their rulings may affect 
the company everywhere, both do-
mestically and internationally. 

Conclusion
From the input of these ten judges 
and four in-house counsel, a common 
theme emerges: Business litigators 
(whether in-house counsel or outside 
counsel) should be prepared, precise 
in their discovery requests and briefs, 
patient (recognizing the judge likely 
has hundreds and hundreds of other 
cases), proactive, proportional in their 
discovery requests, phone-using, and 
professional. This, in turn, helps busy 
(and often understaffed) business 
court judges do justice and meet the 
business court’s statutory objectives 
of efficiency, accuracy, consistency, 
and predictability of their decisions.4 

This may be why one business 
court judge asked the lawyers at the 
seminar: How can we best serve you? 
Stay tuned. Another seminar may be 
on the way. 

 
NOTES

1. MCL 600.8033(3).  
2. https://www.courts.michigan.gov/busi-

ness-court-search/ 
3. See AO 2013-6(4).  
4. MCL 600.8033(3).  

Douglas L. Toering of 
Mantese Honigman, 
PC, is a past chair 
of the SBM’s Busi-
ness Law Section, 
for which he chairs 
the Commercial Liti-

gation Committee and Business 
Courts Committee. He is a 2021 
recipient of the Stephen H. Schul-
man Outstanding Business Law-
yer Award.   His practice includes 
commercial litigation including 
shareholder litigation, business 
transactional matters, and ADR.
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Overview
In December 2025, the Business 
Law Section appointed me Chair of 
the In-House Counsel Committee, 
tasked with the goal of expanding 
the Committee so that it would be 
an excellent resource for in-house 
counsel and would strengthen the 
mission of the Business Law Section. 
That work took shape through three 
efforts over the last six months. We 
grew membership in the Committee 
from a handful of members to more 
than 60 attorneys. Additionally, sev-
eral authors were recruited to write 
articles for the Summer issue of the 
Michigan Business Law Journal. Those 
articles are identified below. And on 
May 7, 2026, the In-House Counsel 
Committee hosted approximately 160 
attorneys at the Troy Marriott for a 
seminar designed specifically for in-
house counsel. Several committees 
co-sponsored this Seminar, includ-
ing the Business Courts, Commercial 
Litigation, and the LLC and Partner-
ships Committees.

In this issue, the following excel-
lent articles geared toward in-house 
counsel appear:
•	 An Overview of Ethical 

Concerns for In-House 
Counsel, by Austin Bless-
ing-Nelson. This article 
provides an important dis-
cussion of who the client is 
when one is in-house coun-
sel and also discusses tech-
nology and cybersecurity 
issues.

•	 Outside Litigation Counsel 
Best Practices, from an In-
House Counsel Perspective, 
by Brendan Frey. This article 
gives excellent insights on 
how outside litigation coun-
sel can use effective tools to 
assist in-house counsel.

•	 Intellectual Property Risk 
Mitigation in Michigan’s 
Mobility and Aerospace and 
Defense Industries by Linda 
Kennedy and Bill Panagos. 
This article examines com-
mon intellectual property 
risk points faced by Michi-

gan mobility and aerospace 
and defense companies.

•	 Marketing Across Borders: 
A Compliance Framework 
for In-House Counsel, by 
Pamela Mack. This article 
nicely summarizes the prin-
cipal federal statutes gov-
erning marketing commu-
nications and examines sev-
eral of the most aggressive 
state regulatory regimes 
and provides practical com-
pliance considerations for 
in-house counsel.

•	 Hold the Reins, Trust the 
Horse: The Evolving Bal-
ance Between In-House 
Counsel Control and Out-
side Counsel Indepen-
dence, by Ryan Plecha, 
Blake Padget and Kevin 
Lynch. This article provides 
an effective discussion of 
the ethical and structural 
framework within which 
the relationship between in-
house counsel and outside 
counsel operates.

•	 Scaling Compliance With-
out Slowing Growth: The 
S.C.A.L.E. Model for In-
House Counsel in Highly 
Regulated, Multi-Jurisdic-
tional Businesses, by Erika 
Riggs. This article introduc-
es the interesting S.C.A.L.E. 
Model, a practical frame-
work designed to help orga-
nizations scale compliance 
alongside growth. 

The Seminar on May 7

Perspectives from In-House Counsel 

Overall Concerns and Advice 
The first panel discussion of the Semi-
nar featured seven in-house lawyers 
who shared observations about their 
work and current issues facing them, 
namely: Jason Brainer, Alisha Cieslak, 
Gloria Hage, David Jaffe, Jacquelynn 
Kittel, Deanna Kossaras, and Thomas 
Shaevsky. Ian Williamson of Mantese 
Honigman, PC, expertly moderated 
this panel, with great questions that 

drew in participation from all panel 
members. Budget discipline came 
up immediately. Several panelists 
described asking outside counsel to 
agree on a budget at the outset and 
to report back at the 50 percent and 
75 percent marks. One panel member 
remarked that if outside counsel goes 
over budget without asking first, they 
may not get paid, because the author-
ity to approve simply is not there. 
One panelist was plain about it: ask 
before, not after.

Panelists also pushed outside 
counsel to define the scope of the en-
gagement at the start. What should 
outside counsel do? What should 
they not do? In-house lawyers want 
to know what the end product is: will 
this be a full memo or a phone call. 
Getting the scope of engagement cor-
rect at the front end avoids surprises 
in both the work product and the bill.

The idea of outside counsel tak-
ing the long view came up more than 
once. In-house counsel do not want 
outside counsel treating each matter 
as if it stands alone. Every case fits 
into a broader picture, and outside 
counsel who recognize that become 
useful partners. If an early settlement 
opportunity appears, look hard at it. 
Also, after a matter closes, as a cour-
tesy tell the client what could be done 
differently next time, or which poli-
cies might benefit from a review.

Artificial Intelligence
The panel spent considerable time 
on artificial intelligence. In-house 
lawyers expect that if outside coun-
sel uses AI tools to accelerate work, 
some of that efficiency will show up 
as reduced fees. But the more imme-
diate concern for most panelists was 
confidentiality.

When outside counsel or internal 
teams feed client information into an 
AI tool, the question of where that 
data goes and who can access it rare-
ly has a clean answer. Panelists urged 
outside counsel to use closed-system 
AI only and to be transparent with in-
house counsel about which tools are 
being used and how they work.

The panel also discussed a situ-
ation where AI created work rather 
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than reduced it. An employee with 
access to a company-sanctioned AI 
tool had a dispute with a supervisor, 
fed the situation into the tool, and re-
ceived a response telling him he had 
a claim against his employer. The tool 
drafted an HR complaint without any 
understanding of the job, the appli-
cable law, or the surrounding facts, 
and the employee became firmly con-
vinced he had a viable case. The mat-
ter escalated, and in-house counsel 
had to work through questions about 
whether the company could access 
the AI logs and what to do with the 
output. The panel observed that in-
house and outside counsel together 
need to find ways to educate busi-
ness leaders about situations like this 
without coming across as obstructive.

Burnout and the Pressure on General 
Counsel
Several panelists discussed the 
internal pressures on in-house legal 
departments. General counsel today 
operate in a period of real uncertain-
ty. One panelist noted that regulatory 
changes on DEI, gender-affirming 
care, tariffs, and other fronts arrive 
faster than in-house departments 
can absorb them. Those departments 
are typically resourced to handle 
the work that is intrinsic to the busi-
ness—commercial contracts, employ-
ment matters, licensing, and the like. 
They are not resourced to handle sev-
eral outside shocks at once. One pan-
elist put it this way: the CEO is not 
staying up at night worrying about 
whether the lawyers are burning out. 
Someone has to care about that, and it 
falls to the general counsel.

The cost of burnout extends well 
beyond the person who leaves. When 
experienced in-house lawyers leave, 
they take institutional knowledge 
with them. That knowledge is diffi-
cult to replace. In-house teams also 
build relationships and trust over 
time with the people they serve, and 
those relationships have great value 
for managing risk. A colleague who 
trusts the legal team will address a 
problem early. 

The panel offered other practical 
thoughts. General counsel need to be 

present enough to know how their 
people are doing and to understand 
where the pressure points are. Out-
side counsel can help by making sure 
junior in-house lawyers get some 
credit and recognition for the work 
that gets done. Small gestures matter 
more than people often expect.

There was a second panel discus-
sion between eight Business Court 
Judges, one Court of Appeals judge, 
and four in-house counsel moderated 
by Doug Toering. That panel discus-
sion is discussed at length by Mr. 
Toering in his column, Touring the 
Business Courts. 

Specific Presentations on Other Hot 
Topics
The May 7 seminar also featured four 
presentations on hot-button issues for 
in-house counsel. James Sherer of the 
New York office of Baker Hostetler, 
whose practice focuses on data pri-
vacy and artificial intelligence, deliv-
ered a presentation on AI covering 
how legal teams are using AI today, 
state law on AI regulation, privilege 
and confidentiality risks, and the 
developing line of chatbot litigation. 
I presented on non-competes, suc-
cession planning, trade secrets, and 
data privacy, drawing on cases and 
practical examples to give in-house 
counsel guidance they can utilize in 
their organizations. Aaron Burrell 
addressed employment law devel-
opments including at-will employ-
ment, discrimination, and employ-
ment agreements, and brought the 
audience up to date on recent statu-
tory changes. Thomas Cranmer and 
Andrew Goetz closed the program 
with a presentation on internal inves-
tigations, focusing on how to plan and 
conduct witness interviews, sequence 
witnesses properly, handle difficult 
interview dynamics, and document 
findings in a way that protects both 
the integrity of the investigation and 
the organization. These presentations 
provided practical, experience-based 
guidance that in-house counsel can 
deploy in their organizations.

Looking Ahead
The In-House Counsel Committee 
has grown quickly and intends to 
keep going. The May 7 Seminar drew 
a solid turnout and generated useful 
conversation between in-house law-
yers, outside counsel, and the bench. 
The Committee welcomes Michigan 
in-house counsel who want to par-
ticipate. The goal has not changed: 
build a Committee that is useful to 
the lawyers who do in-house counsel 
work every day and promote impor-
tant exchanges of information among 
all business attorneys. Please contact 
me at gmantese@manteselaw.com if 
you have an interest in the In-House 
Counsel Committee. 

Gerard V. Mantese 
has a national prac-
tice in shareholder, 
member, and partner-
ship disputes, and 
other complex busi-
ness litigation. He is 

the CEO at Mantese Honigman, 
P.C. He is  chair of the State Bar 
of Michigan (SBM) Business Law 
Section’s In-House Counsel Com-
mittee and co-chair of the LLC and 
Partnerships Committee, and he is 
on the Board of Commissioners of 
the SBM. Mr. Mantese is also chair 
of the New York County Lawyers 
Association (NYCLA) Committee on 
Corporations, LLCs, and Partner-
ships. The SBM has conferred both 
the Champion of Justice Award 
and the Roberts P. Hudson Award 
on Mr. Mantese for his advocacy 
for vulnerable citizens and for his 
service to the profession. He is rou-
tinely named one of the Top 100 
Lawyers by Michigan Super Law-
yers.
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All attorneys are bound by the rules of ethics 
and must take care to know what is required 
of them and to ensure that they follow the 
rules. While certain ethical issues pertain to 
all lawyers, some practice areas face unique 
issues. One such practice area is in-house 
attorneys. As will be discussed herein, these 
somewhat unique issues include identifying 
your client and looking out for their interests, 
knowing when you can and cannot represent 
employees of your client (and making sure 
the employees know whether you represent 
them), supervising employees, and technol-
ogy and cybersecurity issues. What follows 
is guidance that hopefully will allow you, as 
an in-house attorney, to fulfill your ethical 
obligations! 

Duty to the Organization as Your 
Client
Perhaps the most unique, and potentially 
challenging, set of ethical issues faced by in-
house attorneys is identifying who is (and 
isn’t) your client and determining when you 
are required to go against the wishes of your 
superiors in order to protect the interests of 
the company (your client). These issues are 
largely addressed by MRPC 1.13.

MRPC 1.13(a) makes it clear that “A law-
yer employed or retained to represent an 
organization represents the organization as 
distinct from its directors, officers, employ-
ees, members, shareholders, or other constit-
uents.”1 MRPC 1.13 stands for the proposi-
tion that usually the company, not your boss, 
is your client. That means that while you may 
owe your boss certain duties in your role as 
an employee, your duties as a professional 
are likely owed to the company as a whole. 
This is especially true when you are the top 
lawyer in a company and your bosses are not 
lawyers. However, it is also true when you 
are a subordinate lawyer. 

As an example of when duties to your di-
rect boss and to your client may be in conflict, 
SBM Informal Ethics Opinion RI-300 sug-
gests that an in-house lawyer subordinate to 
the general counsel, whose advice regarding 
possible termination of the general counsel is 

sought by the corporation’s chief executive 
officer, cannot discuss the CEO’s conversa-
tion with the general counsel, can give legal 
advice to the CEO about the general coun-
sel’s employment, and has no duty to bring 
the matter to the attention of the corporate 
board.

It will normally be the case that the inter-
ests of your boss and the company align, but 
when they do not, it is important to remem-
ber that the company is your client. When 
the interests of your boss and the company 
do not align, you may have to go against the 
wishes of your boss to serve the interests 
of your client. These circumstances are ad-
dressed by MRPC 1.13(b) & (c) and the re-
lated Comment. MRPC 1.13(b) states in part 
that:

If a lawyer for an organization knows 
that an officer, employee, or other per-
son associated with the organization 
is engaged in action, intends to act, 
or refuses to act in a matter related to 
the representation that is a violation of 
a legal obligation to the organization, 
or a violation of law which reasonably 
might be imputed to the organization, 
and that is likely to result in substantial 
injury to the organization, the lawyer 
shall proceed as is reasonably neces-
sary in the best interest of the organi-
zation. 
In determining how to proceed, you must 

consider “the seriousness of the violation 
and its consequences, the scope and nature 
of [your] representation, the responsibility 
in the organization, and the apparent moti-
vation of the person involved, the policies of 
the organization concerning such matters, 
and any other relevant considerations.”2 Any 
measures taken should be designed to mini-
mize 1) the disruption to the organization 
and 2) the risk of revealing confidential infor-
mation to people outside the organization.3 

MRPC 1.13(b) lists some possible measures, 
including 1) asking the person to reconsider 
their decision, 2) advising that a separate le-
gal opinion be sought and presented to the 
appropriate people in the organization, and 
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3) referring the matter to a higher authority 
in the organization, including the highest 
possible authority if warranted. 

Pursuant to MRPC 1.13(c), if your organi-
zation’s highest authority insists upon taking 
or not taking an action that would violate a 
legal obligation of the organization, or re-
sult in a violation of the law that reasonably 
could be imputed to the organization, and 
it is likely to result in substantial injury to 
the organization, you can take remedial ac-
tions that you reasonably believe are in the 
best interest of the organization. Remedial 
actions could include revealing information 
that is otherwise confidential under MRPC 
1.6, but only if you reasonably believe that 
“(1) the highest authority in the organization 
has acted to further the personal or financial 
interests of members of that authority which 
are in conflict with the interests of the orga-
nization; and (2) revealing the information is 
necessary in the best interest of the organiza-
tion.”4 If the Sarbanes-Oxley Act applies to 
your company, it is important that you famil-
iarize yourself with your obligations under 
the Act, including those contained in Section 
307, which was codified as 15 U.S.C. §7245.5

An example of when your obligations un-
der MRPC 1.13(b), and if necessary MRPC 
1.13(c), would likely be triggered is when the 
CEO intends to withhold or destroy docu-
ments in violation of a court order.6 It is im-
portant to remember that there is a difference 
between a decision you do not agree with, 
and a decision that triggers your obligations 
under MRPC 1.13(b) & (c). As the Comment 
to MRPC 1.13 states:

When officers or employees of the 
organization make decisions for it, the 
decisions ordinarily must be accepted 
by the lawyer even if their utility or 
prudence is doubtful. Decisions con-
cerning policy and operations, includ-
ing ones entailing serious risk, are not 
as such in the lawyer’s province. How-
ever, different considerations arise 
when the lawyer knows that the orga-
nization may be substantially injured 
by action of an officer or employee that 
is in violation of law.
Since organizations, unlike individu-

als, cannot directly communicate with you, 
and instead must communicate with their 
lawyers through intermediaries like officers 
and directors, it is important to identify who 
makes what decisions and to whom you 
should report.7 This is important for fulfilling 

your various ethical duties, such as your du-
ties of communication and confidentiality.8 

Answering this question requires consulting 
company policy, organizational documents, 
and any applicable laws.9 Just remember that 
your client is the organization, not the inter-
mediaries through whom the organization 
speaks.10

Everyone Must Understand Who 
Your Client Is
In-house counsel are required to take appro-
priate steps to ensure that the organization’s 
directors, officers, employees, members, 
shareholders, or other constituents under-
stand that the organization is the lawyer’s 
client, not them.11 This is very important 
because, as the Comment to MRPC 1.13 
warns, when an employee frequently works 
with in-house counsel, it can become easy for 
the employee to forget that the lawyer rep-
resents the company, and not the employ-
ee. The Comment further warns that “[t]he 
result of such a misunderstanding can be 
embarrassing or prejudicial to the individual 
if, for example, the situation is such that the 
client-lawyer privilege will not protect the 
individual’s communications to the lawyer.” 

What steps must be taken to avoid such 
a misunderstanding? That depends on the 
circumstances. It is likely the case that when 
handling routine legal matters, a lawyer—
especially for a large corporation—does not 
have to explain that the corporation is the 
client.12 Explicit warnings may also be un-
necessary when it is apparent from the total-
ity of the circumstances that the employee 
understands that the lawyer represents the 
company, not them.13 However, if the lawyer 
is investigating potential wrongdoing or ille-
gal activity, it is likely necessary to provide 
a warning to employees that you are inter-
viewing.14 When in doubt, it is best to remind 
the person you are speaking to that they are 
not your client!

Dual Representation and Conflicts 
of Interest
An in-house attorney’s client is generally the 
organization as a whole.15 However, pur-
suant to MRPC 1.13(e), and subject to the 
conflict of interest rules under MRPC 1.7, a 
lawyer who represents the organization can 
also represent “any of its directors, officers, 
employees, members, shareholders, or other 
constituents.” Although the Comment to 
MRPC 1.13 does warn that even though dual 
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representation is “often undertaken in prac-
tice, [it] can entail serious potential conflicts 
of interest.” Dual representation can only 
occur if the interests of both clients are not in 
conflict, and if all the other conflict of inter-
est rules are satisfied.16 If consent for dual 
representation is required under MRPC 1.7, 
“the consent shall be given by an appropri-
ate official of the organization other than the 
individual who is to be represented, or by 
the shareholders.”17 Whether or not there is a 
dual representation should be clearly estab-
lished, preferably in writing, to avoid confu-
sion about who the lawyer represents.18

An attorney cannot, at the request of a 
dissenting member of a city council/board, 
where that member is acting in a personal 
capacity, draft an opinion on the constitu-
tionality of action taken by the city council/
board, particularly when doing so would be 
counter to the interests of the city council/
board.19 An in-house attorney likely cannot 
represent an executive/employee in a crimi-
nal case when the board is exploring the pos-
sibility of terminating the employee based on 
the criminal case.20 The Comment to MRPC 
1.13 states that, depending on the circum-
stances and the nature of the action, it may or 
may not be permissible for the organization’s 
lawyer to defend an organization’s directors 
from a derivative action.21

Issues Related to Your Role as a 
Supervisor 
While not technically an issue unique to 
in-house counsel, in-house counsel often 
supervise lawyer and non-lawyer employ-
ees and must be familiar with the applicable 
ethical obligations. Pursuant to MRPC 5.1 
and MRPC 5.3, supervising lawyers must 
take reasonable steps to ensure that the law-
yers and nonlawyers they supervise act in 
accordance with the applicable ethical rules. 
Under certain circumstances, a supervising 
lawyer can be held responsible for ethics vio-
lations committed by subordinates.22 It is also 
important to familiarize yourself with your 
obligations under MRPC 8.3 pertaining to 
reporting potential professional misconduct 
by other lawyers, including those you super-
vise.23

Lawyers who are supervised by other 
lawyers must remember that they, like all 
lawyers, have an obligation to conform their 
conduct to the ethical rules. If they violate the 
rules, they are not automatically relieved of 
responsibility just because they were acting 

at the direction of a supervising lawyer.24 An 
exception to this principle is found in MRPC 
5.2(b), which states that “A subordinate law-
yer does not violate the rules of professional 
conduct if that lawyer acts in accordance with 
a supervisory lawyer’s reasonable resolution 
of an arguable question of professional duty.” 
However, MRPC 5.2(b) only applies if the an-
swer to the ethical question is unclear and if 
it requires exercising professional judgment 
to decide the answer.25 As the Comment to 
MRPC 5.2 states, “If the question can reason-
ably be answered only one way, the duty of 
both lawyers is clear and they are equally re-
sponsible for fulfilling it.”

Related to supervising employees is the 
topic of non-compete agreements, which 
many companies have employees sign. A dis-
cussion of the laws governing non-compete 
agreements in general is outside the scope of 
this article, but it is important to remember 
that MRPC 5.6 generally prohibits having 
a lawyer sign a non-compete agreement. If 
your client wants to have its employees sign 
noncompete agreements, you must advise 
them about this limitation. 

Unauthorized Practice of Law and 
Professional Independence
It is important for in-house counsel to ensure 
that they and their employees do not engage 
in the unauthorized practice of law (UPL).26 

There are some specific rules and issues per-
taining to in-house counsel that other prac-
tice areas are unlikely to encounter. Most 
notably, an in-house attorney from another 
state likely does not need to obtain a Michi-
gan law license to serve as in-house counsel. 
This is because MRPC 5.5(d) states that: 

A lawyer admitted in another juris-
diction of the United States and not 
disbarred or suspended from practice 
in any jurisdiction may provide legal 
services in this jurisdiction that: (1) are 
provided to the lawyer’s employer or 
its organizational affiliates and are not 
services for which the forum requires 
pro hac vice admission; or (2) are ser-
vices that the lawyer is authorized by 
law to provide in this jurisdiction.
The Comment to MRPC 5.5 further de-

fines what non-Michigan licensed in-house 
attorneys can, and cannot, do, and makes 
clear that MRPC 5.5(d) “does not authorize 
the provision of personal legal services to the 
employer’s officers or employees.” MRPC 
5.5(d) also does not permit you to represent 
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your organization in court without first ob-
taining pro hac vice admission, nor does it 
permit you to sign pleadings or represent 
people at a deposition.27 Even though MRPC 
5.5(d) allows lawyers from other jurisdic-
tions to serve as in-house counsel in Michi-
gan, care should be taken to avoid crossing 
the line into UPL, and consideration should 
be given to seeking licensure in Michigan in 
order to be safe and to expand the services 
you can offer your client.28

Another somewhat unique issue faced 
by in-house attorneys, which is related to 
UPL, is the fact that they often have bosses 
(or directors or shareholders) that may not 
be lawyers. In these circumstances, it is im-
portant to recall that MRPC 5.4(c) states that 
“[a] lawyer shall not permit a person who 
recommends, employs, or pays the lawyer to 
render legal services for another to direct or 
regulate the lawyer’s professional judgment 
in rendering such legal services.” MRPC 5.4 
does not automatically prohibit non-lawyers 
from supervising other aspects of a lawyer’s 
job, including non-legal tasks or general per-
sonnel matters (an employee’s attendance, 
compliance with generally applicable HR 
policies, etc.).29

Technology and Cybersecurity 
Issues
A full discussion of cybersecurity and relat-
ed technology issues is outside the scope of 
this article, but since in-house counsel, espe-
cially those in large companies, are likely 
to be faced with, or even consulted about, 
these concerns, a brief discussion is war-
ranted.  Lawyers, and indeed companies as 
a whole, should familiarize themselves with 
technology and its safe and effective use. 
Indeed, lawyers have an ethical obligation to 
do this, both individually and as part of ful-
filling their duties as supervising attorneys.30 

Fortunately, the State Bar of Michigan (SBM) 
has various resources to assist with cyberse-
curity and technology, including answers to 
frequently asked questions regarding cyber-
security.31 

It is important to ensure that the way 
you communicate about work related mat-
ters, whether through email, text, or messag-
ing apps, is safe and secure and that, when 
necessary, the messages are able to be easily 
preserved and maintained.32 Lawyers, and 
companies in general, must also take care to 
avoid scams and should learn how to spot 
and avoid common scams.33 In-house coun-

sel, and the companies they represent, should 
also make sure that they have an appropriate 
disaster plan in place.34 If the office is dam-
aged or destroyed, this will ensure that ac-
cess to, and the confidentiality of, important 
records and data are not lost. It will also en-
sure that, after everyone is safe, business op-
erations can resume as quickly as possible.

A lot of companies, including law firms, 
are currently looking to implement AI.35 If 
used correctly, AI can be beneficial to law-
yers.36 However, AI usage also comes with 
some ethical concerns that must be navi-
gated, such as ensuring accuracy and pro-
tecting the confidentiality of information.37 

Unfortunately, these issues—specifically the 
risk of hallucinations—are not completely 
mitigated by using AI tools designed for law-
yers, and therefore even AI tools designed 
for lawyers must be used with caution and 
the results of the AI tools checked for accu-
racy.38 In addition to potential professional 
discipline, misuse of AI may result in a court 
imposing sanctions or taking other adverse 
action, which has already happened in many 
cases across the country.39

Miscellaneous Considerations
There are a few additional ethical issues that, 
while not necessarily unique to in-house 
counsel, are often faced by in-house counsel 
that bear briefly touching upon. If you are 
general counsel of a law firm and your job 
requires you to review retainer agreements, 
be sure to familiarize yourself with the vari-
ous requirements and best practices regard-
ing fee agreements.40 If you are settling a case 
on behalf of your employer, in addition to 
making sure all other applicable rules and 
laws are complied with, it is important to 
ensure that the settlement agreement does 
not contain a clause that prohibits reporting 
attorney misconduct.41 

Like all attorneys, if you receive a request 
for investigation (grievance), it is important 
to timely, completely, and accurately answer 
it and to cooperate with any investigation 
that may ensue.42 Failure to do so may result 
in you being subjected to professional disci-
pline, even if no action is taken regarding the 
allegations in the request for investigation.43 

If you are assisting a lawyer at your compa-
ny or firm in responding to a grievance filed 
against them, it is important to ensure that 
the client is not billed for time spent respond-
ing to the grievance.44 If your job requires you 
to assist lawyers with answering requests for 



investigation, even if only occasionally, it is 
best to avoid serving as an Attorney Disci-
pline Board hearing panelist to avoid any po-
tential issues under MCR 9.131(E). 

Conclusion
In-house counsel, like all lawyers, must 
be familiar with their ethical obligations, 
including those that are unique to their 
practice area. Perhaps most importantly, 
in-house counsels must familiarize them-
selves with their obligations under MRPC 
1.13. In-house counsels must also be familiar 
with their obligations regarding supervising 
employees, UPL and professional indepen-
dence concerns, and technology and cyber-
security issues. The best way for lawyers to 
ensure they fulfil their ethical obligations is 
to review the MRPCs and take advantage 
of the various resources and ethics opinions 
that are available on SBM’s website. Ensur-
ing that you comply with all that is required 
of you will not only help you avoid profes-
sional discipline, but will also allow you to 
better serve your client! 
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During most of my eleven years as in-house 
counsel at a publicly traded auto finance 
company, I led a team managing hundreds 
of litigation matters at a time, nationwide. 
During that time, I worked closely with sev-
eral outside law firms and many talented 
and knowledgeable lawyers. Some firms 
became trusted, “go-to” counsel by consis-
tently following a set of practical behaviors 
to provide valuable support, while other 
firms undermined otherwise strong relation-
ships through avoidable missteps. In my 
experience, the difference between outside 
counsel who become trusted strategic part-
ners and those who fall off of a client’s roster 
often comes down to a handful of consistent 
practices such as understanding the client’s 
business, communicating effectively, avoid-
ing unnecessary work, and leveraging tools 
to be as efficient as possible. Many of these 
observations are straightforward. The big-
gest challenge is applying them consistently 
and with discipline.1 

By consistently applying these principles, 
you can provide better support, create more 
value for your corporate clients, and strength-
en your relationship with them. Over time, 
this can help you become a trusted advisor 
they turn to for guidance and advocacy. Of 
course, these are my own opinions. If your 
client has different preferences, listen to your 
client. This brings me to the first principle:

1. Know Your Client
Whether you are a solo practitioner or a 
national big law firm, you can become a con-
sistently trusted resource by knowing your 
client’s business inside and out. Institutional 
knowledge plays a critical role in putting 
in-house counsel at ease. Conversely, if an 
attorney has worked on several matters for a 
client and continues to describe the business 
inaccurately or awkwardly in pleadings and 
briefs or requires redirection on fundamental 
aspects of a client’s business, it is going to be 
a burden for in-house counsel. 

Consider this principle when staffing 
your cases and keep your staff as consistent 
as possible. If you have an associate who has 
worked well on other client matters, do not 
mess up a good thing by assigning a mix of 
attorneys across matters if it can be avoided. 

2. Be Curious and Collaborative
Developing institutional knowledge takes 
time. Rely on in-house counsel colleagues, 
especially when you are new to a client. As 
Ted Lasso says, “Be curious ....”2 Understand 
that your in-house counsel colleagues know 
more than you about the business and are 
there to help you succeed as much as you 
are there to help them. Ask them questions 
to help yourself understand as much of the 
business as time permits. Even if you have 
been working for a client for years, business-
es change quickly. If you fail to stay curious 
and start to assume you know all there is to 
know about the business, you may eventu-
ally become out of touch and lose the advan-
tage of the institutional knowledge you have 
built. 

Do not act like in-house counsel is a sec-
ond-class lawyer and you are there to save 
the day. It should go without saying that is 
not a good way to build a client relationship, 
but nonetheless some outside counsel appear 
to believe they are there to be “the expert” 
in all things. Ask questions, listen, learn, and 
be collaborative with your advice and strat-
egy. Note that this means you need to get 
in-house counsel drafts of your work prod-
uct with enough time for them to effectively 
provide input. 

3. Be Proactive Within Your 
Practice Area
At the same time, you were hired because 
you are thought to have some experience, 
skills, and legal knowledge that adds value. 
Your in-house colleagues expect proactive 
guidance in areas where you are experi-
enced. Do not wait for directions on every 
issue. If you understand the client’s business, 

Outside Litigation Counsel Best 
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you can best assess where your knowledge is 
most needed and be proactive in a way that 
adds value.

4. Avoid Unnecessary Work3

Temper your enthusiasm with a measured 
approach to determine what is necessary. 
Engaging in excessive billable tasks is one 
of the most common ways to sour the client 
relationship. This most often arises in two 
scenarios: 
a. Over-Lawyering Without Alignment
The first is a well-intentioned lawyer who 
wants to make sure no stone goes unturned. 
The lawyer may be missing more efficient 
ways to resolve certain matters that still fully 
protect the client. Go back to principles 1 
and 2: Know your client and work collabora-
tively with in-house counsel to align strategy 
before you get too far along in the case and 
start to bill for work that the client may not 
want or need. For instance, if you think legal 
research is required on a certain topic, make 
sure your client agrees before engaging in the 
research. In-house counsel may have already 
researched the issue, and better communica-
tion could save you from a task that the cli-
ent does not want to pay for without advance 
clearance. 

b. Insufficient Supervision and Billing 
Discipline
The second scenario where unnecessary 
work commonly occurs is when the respon-
sible partner fails to properly supervise asso-
ciates or paralegals and fails to diligently 
review bills before sending an invoice to the 
client. Try your best to avoid this mistake, 
but if your client brings an issue to your 
attention, address it promptly and learn 
from the mistake, so it is not repeated. In-
house counsel typically expect that the scope 
of services invoiced may occasionally require 
discussion with outside counsel to under-
stand why a certain amount of time was put 
toward the task. While you cannot always 
avoid these situations, make sure you adjust 
your practices to avoid working in a way that 
causes repeated concern for in-house coun-
sel. Recurring requests to reduce bills are a 
clear warning sign that the relationship is 
deteriorating.  

5. Communicate Early and Often
This could easily be the first principle. Effec-
tive communication is critical. MRPC 1.4 is 
the floor (“A lawyer shall keep a client rea-

sonably informed about the status of a mat-
ter ….”). Assume your client wants visibility 
into all matter developments. Even if you do 
not think it is something that advances the 
case or changes strategy, let your in-house 
colleague know. If something is filed, no 
matter how clerical or administrative, send it 
to your client promptly. You want your in-
house colleague to learn everything about 
the case from you. If they learn about devel-
opments in your case through some other 
channel, it may create the impression that the 
client’s matter is not a priority for you. 

Few things are more frustrating for in-
house counsel than belatedly learning about 
case developments. Do everything you can 
to avoid surprising your in-house colleague. 
Even if you have a matter that has not pro-
gressed over the course of a month, provide 
that as an update. Some matters require daily 
updates, but you should never go more than 
a month without providing an update, even 
on slow moving cases.4   

6. Use AI Responsibly5

Businesses of all kinds are intensely focused 
on using artificial intelligence (AI) tools to 
increase efficiency, and they expect the same 
from outside counsel. The highly publicized 
lawyer missteps with AI tools are ethical 
problems, not AI problems. For instance, 
a lawyer citing fictitious cases has, among 
other things, failed to meet the longstanding 
obligation to ensure the arguments they sub-
mit to the tribunal are grounded in reason-
able inquiry and warranted by existing law 
(or, not applicable in this context, a good-faith 
argument for the extension, modification, or 
reversal of existing law).6 These are the most 
egregious situations, but there are other mis-
steps that lawyers can make when using AI. 
In addition to the ethical concerns, if lawyers 
are letting AI tools take them down rabbit 
holes and spending more time on tasks than 
they would be otherwise, they are failing to 
use the tool effectively. You need to stay in 
control of the tool, not the other way around.

Lawyers should not let the high-profile 
mistakes of some in the profession scare 
them from figuring out how to use AI to 
benefit clients. For instance, you can avoid 
a lot of problems by maintaining control 
over your work product, while still using 
AI to improve it. Start with your own draft 
and then ask AI for suggestions on how to 
improve it. Control the revisions so you can 
take the good suggestions and leave out the 



suggestions that fail to grasp legal nuances 
or fail to understand the strategic advantages 
of certain arguments. Overall, this may help 
you get to a final draft faster than through 
your own multiple drafts.7 Of course, you 
need to have enterprise control of the tools 
you are using with client information and 
understand what information your client is 
comfortable with you sharing with your AI 
tools of choice. 

There will be many different AI use cases 
depending on the types of matters you are 
handling. As a general rule, the lawyers who 
figure out the best ways to use AI to deliver 
results at a lower cost are going to get more 
of the client’s work.8 

Conclusion: Be Client-Obsessed 
and Think Like an Owner9 
Develop a culture where the attorneys at 
your law firm are relentlessly focused on cli-
ent outcomes. The outcomes are not just legal 
results, but the manner in which those results 
are delivered. Client results do not just mean: 
Did you win? Did you get the deal done? 
Obviously, those things matter a great deal. 
But do not stop there. Take the next step and 
be obsessed with delivering those results in 
a way that provides the most value for your 
client. That usually means in a cost-effective 
manner. 

Certainly, law firms must remain profit-
able. This objective is not at odds with de-
livering client value. Sustainable client rela-
tionships depend on both. It will not do your 
client much good in the long term if you de-
liver services in an unsustainable manner.10 
The objective should be to align the interests 
of your clients and your law firm. If you have 
an associate who is laser focused on the num-
ber of hours she is billing and blind to the cli-
ent impact, you are highly likely to violate 
principle 4 (avoid unnecessary work). The 
most effective outside counsel think beyond 
individual assignments and consider how to 
deliver results efficiently, strategically, and 
in alignment with the client’s business objec-
tives.

This also goes back to principles 1 and 3: 
Know Your Client and Be Proactive. How 
can you anticipate their needs? One way to 
anticipate client needs is to try to think about 
everything you do for the client through the 
lens of an owner of the business; that is, have 
an Owner’s Mindset. 

As described in The Founder’s Mentality, 
having an Owner’s Mindset involves: 

•	 Treating costs like your own;
•	 Acting with urgency (“a bias to 

action”);
•	 Avoiding unnecessary complexity 

(“aversion to bureaucracy”).11

Ultimately, the outside counsel who earn 
repeat business are those who do more than 
just achieve positive legal outcomes. They are 
those who deliver those outcomes efficiently, 
communicate proactively, and consistently 
act as if they are part of the client’s business. 
In other words, the best outside counsel do 
not just serve their clients—they think like 
them.

NOTES

 1.  As the recent co-founder of  a law firm, I am 
writing this article in part as a reference I can return to 
should I ever feel like I’m losing the nimble and focused 
mentality that may come more naturally in the early days 
of  founding any business.

2.  Ted Lasso, season 1, episode 8 (“The Diamond 
Dogs”), Apple TV+ (Sept 18, 2020) (“Be curious, not 
judgmental.”). In the episode, Ted attributes the quote 
to Walt Whitman. As far as this author knows, it is not a 
real Walt Whitman quote.

3.  David Jaffe made this point succinctly—some-
thing to the effect of  “It’s not the rate that increases 
legal expenses, it’s the tasks”—during the recent In-
House Counsel Panel Discussion, Hot Topics Seminar 
(State Bar of  Michigan Business Law Section Commit-
tees on Business Courts, In-House Counsel, and Litiga-
tion, May 7, 2026). 

4.  See Comment to MRPC 1.4: “… Where many 
routine matters are involved, a system of  limited or 
occasional reporting may be arranged with the client 
….” At a minimum, provide monthly reports for all 
matters.

5.  See State Bar of  Michigan, Artificial Intelligence for 
Attorneys-Frequently Asked Questions, available at https://
www.michbar.org/opinions/ethics/AIFAQs (accessed 
May 26, 2026) (“AI FAQs”).

6.  Id., Duty of  Diligence, citing MCR 1.109(E)(5); 
Fed. R. Civ. P. 11(b)(2).

7.  Copilot provided me with several helpful sug-
gestions to make this article “feel crisp and publication-
ready.”

 8. Understanding how AI can improve your legal 
services also touches on ethical obligations, AI FAQs, 
supra note 5, Duty of  Competence, (“Lawyers have a 
duty to identify the technology that is needed to effec-
tively represent the client, as well as determine if  the use 
of  such technology will improve service to the client.”)

9.  See, e.g., Chris Zook & James Allen, The Founder’s 
Mentality: How to Overcome the Predictable Crises of  Growth 
(Harvard Business Review Press, 2016). 

10. See, e.g., Inside Amazon, “Customer Obsession” 
Leadership Principle Explained by Amazon CEO Andy Jassy, 
YouTube video, 4:44, posted May 21, 2024, available at 
https://www.youtube.com/watch?v=ADUfddD6Ivs 
(accessed May 26, 2026)

11. Zook & Allen, The Founder’s Mentality, supra note 
9, p 28. 
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In Michigan’s mobility and aerospace and 
defense industries, innovation moves quick-
ly, competition is intense, and intellectual 
property (“IP”) often represents a company’s 
most valuable assets. The State’s concentra-
tion of Original Equipment Manufacturers 
(OEMs), Tier 1 and Tier 2 suppliers, advanced 
manufacturing firms, and defense contrac-
tors creates an environment in which tech-
nical collaboration and workforce mobility 
are routine features of doing business. At the 
same time, these industries are highly inter-
connected. Executives and engineers change 
employers, suppliers collaborate across tiers, 
and technical information flows through cus-
tomers, regulators, and joint programs.

This combination creates a two-sided IP 
risk. Companies must avoid infringing the 
IP of competitors while also preventing their 
own proprietary information from leaking to 
others. Effective risk mitigation requires at-
tention to both sides of that equation. These 
considerations have become increasingly 
significant as Michigan companies expand 
software-driven mobility platforms, autono-
mous technologies, and defense contracting 
activities.

This article examines common intellec-
tual property risk points faced by Michigan 
mobility and aerospace and defense compa-
nies, particularly where product develop-
ment, workforce mobility, and collaborative 
programs intersect.

I. Avoid Stepping into Third-Party 
Intellectual Property

A. Competitor Patents, Trademarks, and 
Copyrights

1. Identifying Risks
In the mobility and aerospace and defense 
sectors, patent risk often arises during prod-

uct development rather than commercializa-
tion. Engineering teams may develop sys-
tems, components, or software architectures 
that independently overlap with existing 
patents held by competitors or suppliers. 
This is particularly common in areas such as 
propulsion systems, autonomous features, 
avionics software, battery technologies, and 
advanced materials.

Because these industries rely on incre-
mental innovation, even small design choic-
es can implicate broad patent claims. Risk 
increases when development timelines are 
compressed or when teams rely heavily on 
prior industry experience rather than struc-
tured IP review.

Trademark risk typically emerges later, 
when a product or platform is branded. A ve-
hicle program name, subsystem designation, 
or software platform name may conflict with 
an existing mark, especially in global mar-
kets where multiple suppliers operate under 
similar naming conventions.

Copyright risk is often underestimated. 
Software code, technical documentation, 
training materials, and marketing content 
may incorporate third-party materials, open-
source components, or Articificial Intelli-
gence (AI)—assisted outputs without clear 
licensing or ownership analysis.

2. Developing Mitigation Plans
Mitigation begins with integrating IP review 
into development processes. For core tech-
nologies or mission-critical systems, free-
dom-to-operate (“FTO”) analyses can help 
identify patent risk early enough to allow 
design alternatives. FTO reviews are often 
conducted when a company is develop-
ing a new product, implementing a design 
change, or introducing a new technical fea-
ture, where the risk of inadvertently read-
ing on third-party patent claims is highest. 

Intellectual Property Risk 
Mitigation in Michigan’s Mobility  
and Aerospace and Defense 
Industries
By Linda Kennedy and Bill Panagos
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In competitive or globally active markets, 
the analysis often extends beyond U.S. pat-
ents to include relevant international filings, 
particularly those owned by key competitors 
in jurisdictions where the product will be 
made, used, or sold. Conducting the analysis 
early in the design cycle is also economically 
significant: the cost of pivoting, redesigning, 
or selecting alternative components is typi-
cally far lower at the concept or prototype 
stage than after tooling, regulatory filings, 
or market launch. Framed this way, an FTO 
is a forward-looking clearance assessment 
that helps business and engineering teams 
make informed design, licensing, and launch 
decisions. These analyses should be treated 
as risk-management tools rather than guar-
antees, because they meaningfully reduce 
uncertainty but cannot eliminate all potential 
patent exposure.

Trademark clearance should occur be-
fore public naming decisions are finalized, 
particularly for platforms intended for long 
production cycles or global deployment. In 
automotive, aerospace and other globally 
deployed systems, early trademark review 
functions as a similar risk-screening step. It 
allows companies to avoid costly rebrand-
ing, relabeling, or certification complications 
once a name is embedded in documentation, 
supply chains, and customer-facing materi-
als.

For copyright issues, companies benefit 
from clear internal rules governing third-
party content and open-source software, 
coupled with verification of ownership and 
usage rights for software, technical docu-
mentation, and other copyrighted materials 
incorporated through the supply chain. This 
includes understanding open-source and 
third-party license obligations and reviewing 
contractor and vendor agreements for work-
for-hire language, assignment provisions, 
and license scope to confirm that the com-
pany has the rights necessary for integration, 
modification, maintenance, and global de-
ployment. In software-heavy aerospace and 
mobility programs, treating copyright clear-
ance as part of both license compliance and 
contract/supply chain review helps prevent 
later disputes over code ownership, reuse, 
distribution, and downstream operational 
restrictions.

B. Competitor Trade Secrets and 
Confidential Information

1. Identifying Risks
Trade secret risk frequently arises through 
workforce mobility. Engineers, program 
managers, and executives often move 
between competitors within the same indus-
try. In mobility and aerospace and defense, 
this movement is common across OEMs, Tier 
1 suppliers, and specialized technology com-
panies.

Risk arises when a competitor perceives 
that new hires were brought on board to ac-
celerate development by drawing on prior 
work, or when they possess detailed knowl-
edge of the competitor’s confidential designs, 
pricing strategies, or customer requirements. 
Even well-intentioned employees may strug-
gle to separate general skills from protected 
information. For example, an engineer with 
years of experience designing turbine blades 
may find it difficult to distinguish between 
knowledge derived from general aerospace 
engineering principles and insights gained 
through exposure to a prior employer’s con-
fidential design geometries and performance 
specifications. While such engineers will un-
derstand foundational aerodynamics, mate-
rials constraints, and cooling requirements 
for turbine engines, determining whether a 
particular blade geometry or performance 
optimization reflects general industry knowl-
edge or a former employer’s proprietary de-
sign can be more difficult to discern. Risk is 
heightened where incoming personnel are 
bound by non-compete or non-disclosure ob-
ligations, underscoring the need for pre-hire 
diligence and clear onboarding boundaries 
regarding prior employer confidential infor-
mation. 

These HR risks are particularly significant 
under the Michigan Uniform Trade Secrets 
Act (“MUTSA”).1 

In 2024, CPM Acquisition Corp. sued two 
former Michigan-based employees and their 
new employer C.A. Picard under a number of 
legal theories, including breach of noncom-
pete agreements and violation of MUTSA.2 

One former employee was an Aftermarket 
Outside Sales Manager who hired the other 
at CPM as a machinist. Both former em-
ployees signed noncompete agreements, for 
which CPM established a likelihood of suc-
cess on the merits during preliminary injunc-
tion proceedings.3 They were also accused 
of misappropriating customer leads, pricing 
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schedules, sales strategies, and contractual 
details. On their last day of employment, 
the former employees accessed a file labeled 
MasterListLeads. That tipped the scales on 
the likelihood of success on the merits on the 
MUTSA count to Plaintiff.4 

Competitive intelligence and competitor 
benchmarking are generally permissible, but 
trade secret and related concerns may arise 
where large-scale scraping or systematic 
extraction targets proprietary databases or 
non-public compilations disclosed under cir-
cumstances implying confidentiality. Courts 
have treated such cases as fact-specific, fo-
cusing on the nature of the compilation, se-
crecy measures, and context of acquisition 
rather than the mere fact of competitor data 
gathering.5 

2. Developing Mitigation Plans
Effective mitigation starts with onboarding 
practices that clearly instruct new hires not to 
use or disclose prior employers’ confidential 
information, as should be reflected in com-
pany policy handbooks. Written acknowl-
edgments and targeted training are particu-
larly important for employees joining from 
direct competitors. Reviewing any existing 
noncompete agreements and nonsolicitation 
agreements is also wise.

Companies can further reduce risk by 
structuring projects to rely on documented, 
independent development. Clean-room ap-
proaches, design documentation, and inter-
nal review processes help demonstrate that 
innovations were developed without misuse 
of third-party trade secrets.

Sales and business development teams 
should also be trained to recognize when 
information crosses the line from general in-
dustry knowledge into protected confiden-
tial information.

II. Avoid Leaking Your Intellectual 
Property to Competitors

A. Risks and Mitigation Plans Concerning 
Human Resources

1. When Executives and High-Access 
Personnel Depart
Departures of executives and senior techni-
cal personnel present heightened IP risk. In 
mobility and aerospace and defense com-
panies, these individuals often have access 
to system architectures, long-term product 

roadmaps, supplier strategies, and govern-
ment or OEM program data.

Risk exists both during the transition pe-
riod and after departure. Mitigation requires 
prompt adjustment of system access, careful 
exit interviews, and reinforcement of ongo-
ing confidentiality obligations. Companies 
should ensure that confidentiality and, where 
appropriate, non-solicitation or non-compe-
tition provisions are enforceable and aligned 
with business realities. In practice, disputes 
in this area more often arise from inadequate 
onboarding, unclear project boundaries, or 
delayed access controls than from intentional 
misconduct.

The goal is not to restrict lawful employee 
mobility, but to protect proprietary informa-
tion that gives the company its competitive 
position.

2. When Employees Travel, Work Remotely, 
or Use AI Without Caution
Remote work, international travel, and the 
use of personal devices increase the risk of 
inadvertent disclosure. Engineers may access 
sensitive files on unsecured networks or dis-
cuss proprietary details in public settings.

The growing use of generative AI tools 
introduces additional IP and confidentiality 
risks in engineering, software, and program 
management environments. Employees may 
input technical data, source code, customer 
specifications, or program details into AI sys-
tems without fully understanding how that 
information may be stored, processed, or in-
corporated into future outputs. In regulated 
and supply chain–driven industries, such in-
puts may include non-public technical docu-
mentation, contractor-developed materials, 
or data subject to contractual confidentiality 
or export control restrictions, creating poten-
tial exposure beyond traditional document-
handling risks. Even where the underlying 
information is not intentionally disclosed, 
the aggregation of sensitive technical or com-
mercial inputs into AI workflows can blur 
the line between independently developed 
analysis and the inadvertent reuse of protect-
ed information.

Mitigation requires clear policies, regu-
lar training, and integration of AI use into 
existing IP governance practices. Compa-
nies should define acceptable uses of AI 
tools, restrict the input of non-public tech-
nical and customer data into public or un-
vetted platforms, and align AI policies with 
existing confidentiality, data security, and 
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open-source compliance protocols. Training 
should emphasize practical, field-facing sce-
narios such as proposal drafting, technical 
troubleshooting, software debugging, and 
competitive analysis. This is where employ-
ees are most likely to rely on AI tools, and 
should reinforce that convenience does not 
override contractual, trade secret, or license 
obligations associated with third-party data 
and proprietary program information. Com-
panies should define acceptable use of AI 
tools and establish secure methods for remote 
access. Enforcement of policies is essential, 
but as a practical matter it cannot be effective 
where a substantial portion of the workforce 
operates outside established guidelines. This 
emerging issue therefore calls for workable 
policies and implementation strategies that 
meet employees where they are and reflect 
real-world workflows.

B. Risks and Mitigation Plans for Sharing 
Technical Information

1. Presentations, Publications, and Trade 
Shows
Public presentations are common in the 
mobility and aerospace and defense sectors, 
whether at trade shows, technical conferenc-
es, or customer demonstrations. These events 
create opportunities to showcase innovation, 
but they also pose IP risks.

Premature disclosure can compromise 
patent rights in certain jurisdictions and can 
destroy trade secret protection. Engineers 
and marketing teams may unintentionally 
reveal design details that competitors can ex-
ploit.

Mitigation requires coordination among 
legal, technical, and marketing teams. Pre-
sentation materials should be reviewed in 
advance, and patent filings should be con-
sidered before public disclosure. Where pos-
sible, information should be presented at a 
high level without revealing enabling details.

2. Participation in Consortia and Joint 
Development Projects
Collaborative programs are common in these 
industries, particularly in advanced mobil-
ity, defense systems, and dual-use technolo-
gies. While collaboration can accelerate inno-
vation, it also creates complexity around IP 
ownership, licensing, and confidentiality.

Risks arise when agreements fail to clear-
ly define rights in background technology, 
jointly developed IP, or post-project use. 

Disputes often emerge after a program ends 
or when one participant commercializes the 
technology.

Mitigation starts with well-drafted agree-
ments that address ownership, licensing, 
disclosure limits, and exit rights. Just as im-
portant is internal discipline. Teams must 
understand and follow the agreed bound-
aries when sharing technical information. 
These arrangements are typically governed 
by contract terms and federal procurement 
frameworks such as the Federal Acquisition 
Regulation and its Defense supplement.

3. Authorization, Consent, and the Limits of 
Patent Exclusivity
Another factor that shapes IP risk in aero-
space and defense, particularly for Michigan-
based defense contractors and suppliers par-
ticipating in federal procurement programs, 
is the Government’s authorization and con-
sent framework. Under this doctrine, con-
tractors may be authorized to use patented 
technology in performing a government con-
tract even where that use would otherwise 
constitute infringement. In such cases, the 
patent owner’s remedy is typically against 
the United States and is often limited to rea-
sonable compensation rather than injunctive 
relief.6

For companies accustomed to relying on 
patents as exclusionary tools, this framework 
underscores a broader reality. In defense 
programs, patents may secure compensa-
tion, but they do not always secure control. 
Contractual rights in technical data and soft-
ware frequently play a more decisive role in 
determining long-term leverage.

Conclusion
For Michigan mobility and aerospace and 
defense companies, IP risk mitigation is not 
a one-time legal exercise but an operational 
discipline that must evolve alongside prod-
uct development, hiring practices, and col-
laborative programs.

Companies that manage risk effectively 
focus on both sides of the equation. They take 
deliberate steps to avoid infringing competi-
tors’ IP while also protecting their own pro-
prietary assets from unintended disclosure.

By embedding IP awareness into every-
day decision-making, businesses can reduce 
legal exposure, preserve strategic flexibility, 
and support long-term innovation in some of 
the most competitive industries in the world. 
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1.  MCL 445.1901 et seq.
2. CPM Acquisition Corp v Easterday, No 1:24-cv-605 

(WD Mich Aug 5, 2024).
3. Id. at *17-18.
4. Id. at *20-23.
5. See EF Cultural Travel BV v Explorica, Inc, 274 F3d 
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Introduction
The legal landscape governing interstate 
marketing communications has become 
increasingly difficult for businesses to navi-
gate. Companies that market through tele-
phone calls, text messages, email campaigns, 
social media, and digital advertising now 
operate in an environment shaped by over-
lapping federal statutes, aggressive state 
legislation, evolving FCC and FTC rulemak-
ing, and expanding privacy obligations. In 
recent years, compliance risk has increased 
substantially because multiple states have 
enacted laws that diverge from the federal 
framework and impose broader restrictions 
on marketing conduct.

For in-house counsel, the challenge is 
both legal and operational. Marketing de-
partments often move quickly, vendors are 
frequently retained without extensive legal 
review, and business teams may assume 
that compliance with federal law alone is 
sufficient. In reality, a marketing campaign 
that appears compliant under the Telephone 
Consumer Protection Act (TCPA) may still 
violate state-specific telemarketing statutes, 
privacy laws, or consumer protection frame-
works.

The financial exposure associated with 
noncompliant campaigns can be severe. 
Many telemarketing statutes provide for 
statutory damages on a per-call or per-mes-
sage basis, meaning that even technical viola-
tions may create enormous aggregate liabil-
ity when thousands of calls or text messages 
are involved. Because most of these statutes 
also authorize class action litigation, busi-
nesses increasingly face litigation risk arising 
from routine marketing activity rather than 
intentional misconduct.

The issue became even more complicated 
after the United States Supreme Court nar-
rowed the federal definition of an automatic 
telephone dialing system (ATDS) in Facebook, 
Inc v Duguid.1 Following Duguid, several 
states adopted broader definitions of autodi-
aling technology that effectively restored the 

broader pre-Duguid framework at the state 
level.

This article summarizes the principal 
federal statutes governing marketing com-
munications, reviews important Michigan 
requirements, examines several of the most 
aggressive state regulatory regimes, and pro-
vides practical compliance considerations for 
in-house counsel advising business and mar-
keting teams.

The Federal Framework

The Telephone Consumer Protection Act
The Telephone Consumer Protection Act of 
1991, 47 USC 227,2 remains the cornerstone 
federal statute governing telemarketing calls, 
prerecorded voice messages, and text mes-
sage marketing. Congress enacted the TCPA 
in 1991 in response to consumer complaints 
regarding intrusive robocalls and automated 
marketing campaigns. Since that time, FCC 
rulemaking and judicial interpretation have 
expanded the TCPA’s practical application 
to include text messaging and a broad range 
of telecommunications technologies.

The TCPA generally prohibits, absent an 
applicable exception or valid consent, plac-
ing calls or sending text messages to cellular 
telephones using an automatic telephone 
dialing system, delivering prerecorded or 
artificial voice messages to residential or cel-
lular lines, and sending unsolicited facsimile 
advertisements. The statute is enforced by 
the FCC, state attorneys general, and private 
litigants through an express private right of 
action.

The Impact of Facebook, Inc v Duguid
One of the most significant developments in 
telemarketing law occurred in 2021, when 
the United States Supreme Court decided 
Facebook, Inc v Duguid.3 Prior to that deci-
sion, plaintiffs frequently argued that virtu-
ally any dialing system capable of automati-
cally dialing stored numbers qualified as an 
ATDS.

Marketing Across Borders—A 
Compliance Framework for  
In-House Counsel
By Pamela Denise Mack
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The Supreme Court rejected that inter-
pretation. The Court held that a device con-
stitutes an ATDS only if it uses a random or 
sequential number generator to either store 
or produce numbers to be called. As a prac-
tical matter, most modern dialing platforms 
dial from stored customer lists rather than 
randomly generated numbers.

The decision substantially narrowed fed-
eral TCPA exposure for many businesses. 
However, the practical relief created by Du-
guid was short-lived because several states 
responded by enacting broader state-law 
definitions of autodialing technology. Con-
sequently, businesses that avoided federal 
TCPA liability may still face substantial ex-
posure under state law.

Consent Standards
The TCPA imposes different consent stan-
dards depending on the nature of the com-
munication. Prior express written consent is 
generally required for autodialed or prere-
corded telemarketing calls and text messages 
directed to cellular telephones. Consent must 
be clear, conspicuous, and signed, including 
through electronic signatures consistent with 
the E-SIGN Act.

The FCC has repeatedly emphasized that 
consent cannot be obtained through mislead-
ing disclosures or prechecked boxes. Busi-
nesses should also avoid bundling consent 
into unrelated terms and conditions. For 
nonmarketing informational communica-
tions, prior express consent may suffice with-
out a separate written agreement.

Revocation of Consent
2024 FCC guidance significantly expanded 
consumer revocation rights by confirm-
ing that consumers may revoke consent 
through any reasonable means and are not 
required to follow a company’s preferred 
opt-out method. As a result, consumers who 
reply “STOP” to a text message, verbally 
request not to receive further calls, or sub-
mit a request through a website form have 
likely effectively revoked consent, making it 
critical for businesses to maintain centralized 
suppression procedures capable of imme-
diately processing opt-out requests across 
all marketing systems and communication 
channels.

Calling Hours and Penalties
Federal law generally permits telemarket-
ing communications only between 8:00 a.m. 
and 9:00 p.m. local time at the called party’s 

location. The TCPA provides statutory dam-
ages of $500 per violation and up to $1500 per 
willful or knowing violation. Because dam-
ages are assessed on a per-call or per-mes-
sage basis, class action exposure can escalate 
rapidly.

The Telemarketing Sales Rule
The FTC’s Telemarketing Sales Rule (TSR), 
16 CFR Part 310,4 supplements the TCPA by 
regulating the substance of telemarketing 
conduct. The TSR establishes the National 
Do Not Call Registry and prohibits deceptive 
or abusive telemarketing practices. Among 
other things, the TSR requires telemarketers 
to disclose the identity of the seller, accurate-
ly describe the goods or services offered, and 
avoid deceptive or misleading representa-
tions.

The FTC possesses substantial enforce-
ment authority under the TSR and may seek 
significant civil penalties for violations.

The CAN-SPAM Act
The CAN-SPAM Act, 15 USC 7701 et seq.,5 

governs commercial email communications.
Commercial email messages must in-

clude accurate header and routing informa-
tion, avoid deceptive subject lines, identify 
the message as an advertisement, contain 
a valid physical mailing address, include a 
functional opt-out mechanism, and honor 
opt-out requests within 10 business days, 
while businesses remain responsible for 
email campaigns conducted by third-party 
vendors acting on their behalf.

Direct Mail and FTC Oversight
Direct mail marketing is generally subject to 
fewer restrictions than telemarketing or SMS 
marketing; however, Section 5 of the FTC 
Act still prohibits unfair or deceptive acts 
and practices in direct mail solicitations. In 
addition, industry-specific rules may apply, 
particularly in financial services marketing, 
healthcare marketing, and sweepstakes pro-
motions, which frequently implicate addi-
tional federal and state requirements.

High-Risk State Regimes

Florida
Florida’s Telephone Solicitation Act (FTSA), 
Fla Stat 501.059,6 is among the most aggres-
sive state telemarketing statutes currently in 
effect. The FTSA defines autodialing technol-
ogy more broadly than federal law and there-
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fore captures many dialing systems excluded 
from the TCPA after Duguid.

Florida also requires prior express written 
consent before using covered technology to 
place marketing calls or send text messages.

The statute restricts telemarketing activ-
ity to between 8:00 a.m. and 8:00 p.m. local 
time and authorizes statutory damages of 
$500 per violation and up to $1,500 for will-
ful violations.

Since its expansion in 2021, the FTSA has 
generated substantial class action litigation 
against legitimate businesses engaged in or-
dinary marketing campaigns.

California
California’s Consumer Privacy Act (CCPA), 
as amended by the California Privacy Rights 
Act (CPRA), does not function as a tradition-
al telemarketing statute. Instead, it regulates 
the collection, retention, sharing, and use of 
personal information.

California consumers possess broad pri-
vacy rights, including the right to know what 
personal information businesses collect, re-
quest deletion of personal information, opt 
out of the sale or sharing of personal infor-
mation, and limit certain uses of sensitive 
personal information.

These rights significantly affect digital 
marketing operations, targeted advertising 
practices, customer databases, analytics sys-
tems, and vendor relationships. Businesses 
conducting email marketing or digital adver-
tising campaigns involving California resi-
dents must ensure that privacy notices accu-
rately disclose how consumer information is 
used and shared.

Texas
Texas expanded its telemarketing framework 
through Senate Bill 140, effective in 2025. The 
legislation applies to certain SMS marketing 
activity and imposes registration and bond-
ing requirements on businesses conducting 
qualifying campaigns directed at Texas con-
sumers. The statute also authorizes private 
lawsuits and enhanced damages for know-
ing violations.

Maryland
Maryland’s “Stop the Spam Calls Act” simi-
larly adopted expansive autodialer stan-
dards applicable to marketing calls and text 
messaging campaigns. Like Florida, Mary-
land’s statute reflects a legislative response 
to the narrowing of the federal ATDS defini-
tion after Duguid.

Michigan Law

Michigan Home Solicitation Sales Act
Michigan’s Home Solicitation Sales Act 
(MHSSA), MCL 445.111 through 445.126,7 

regulates telemarketing conduct within the 
state. The MHSSA prohibits several practices 
commonly associated with abusive telemar-
keting activity, including calling consumers 
who request not to receive additional solici-
tations, blocking or interfering with caller 
identification information, using recorded 
messages in prohibited circumstances, and 
contacting consumers listed on the National 
Do Not Call Registry.

The statute authorizes private lawsuits 
and provides for statutory damages and at-
torney fee recovery.

Michigan Penal Code Restrictions
Michigan imposes additional restrictions 
through MCL 750.540e(f),8 which prohib-
its unsolicited commercial telephone calls 
between 9:00 p.m. and 9:00 a.m. Unlike fed-
eral law, which generally permits calls until 
9:00 p.m., Michigan’s statute effectively pro-
hibits calls during the 9:00 p.m. hour itself.

Pending Michigan Legislation
Senate Bill 351, introduced in Michigan’s 
2025–2026 legislative session, would sig-
nificantly expand telemarketing regulation 
by adopting a broader autodialer definition 
similar to Florida’s and requiring express, 
verifiable authorization for certain automat-
ed calls and text messages. As a result, com-
panies marketing into Michigan could face 
substantially greater litigation risk.

Cross-Cutting Compliance Issues

Autodialer Definitions
One of the most significant compliance chal-
lenges in multistate marketing is the incon-
sistent definition of regulated dialing tech-
nology. A platform excluded from the federal 
ATDS definition may still qualify as an auto-
dialer under Florida, Maryland, or proposed 
Michigan law. As a practical matter, many 
national businesses now operate under the 
assumption that any automated or list-based 
dialing or texting technology requires prior 
express written consent.

Calling Hours and Time Zones
Telemarketing laws regulate communica-
tions based on the recipient’s local time rather 
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than the sender’s location. Because different 
states impose different permissible calling 
windows, businesses conducting nationwide 
campaigns frequently apply the most restric-
tive applicable standard. Businesses should 
also ensure that dialing and messaging sys-
tems properly account for time zones and 
applicable state-specific holidays.

Do Not Call Compliance
The National Do Not Call Registry remains 
central to telemarketing compliance. Tele-
marketers must regularly scrub call lists 
against both federal and applicable state 
registries. Businesses should maintain clear 
suppression procedures capable of quickly 
processing Do Not Call requests.

Consent Documentation
Consent documentation is often the decisive 
issue in telemarketing litigation. Businesses 
should maintain records establishing the 
exact consent language presented to consum-
ers, the date and time consent was obtained, 
the source of the lead, any electronic signa-
tures or authentication information, and 
screenshots or archived copies of the appli-
cable web forms. Incomplete or poorly main-
tained records frequently undermine other-
wise defensible cases.

Opt-Out Procedures
Consumers must be able to revoke consent 
easily. Organizations should ensure that opt-
out requests submitted through telephone 
calls, text messages, websites, emails, or cus-
tomer service channels are promptly hon-
ored across all marketing systems.

Caller Identification and Spoofing
Federal and state laws prohibit caller ID 
spoofing and misleading identification prac-
tices. Companies using third-party vendors 
should confirm that outbound systems trans-
mit accurate caller identification information 
and comply with FCC requirements.

Vendor and Lead Generator Risk
Third-party vendors create substantial com-
pliance risk. Courts frequently hold business-
es liable for unlawful conduct committed by 
lead generators, SMS vendors, outbound call 
centers, and marketing agencies acting on 
the company’s behalf. Vendor agreements 
should include compliance representations 
and warranties, audit rights, indemnification 
provisions, obligations to maintain consent 

documentation, and requirements to honor 
suppression requests.

Channel-Specific Considerations

Telephone Calls
For outbound voice campaigns, in-house 
counsel should evaluate whether the dial-
ing technology may qualify as an autodialer 
under applicable federal or state law, wheth-
er valid prior express written consent exists, 
whether Do Not Call procedures are current, 
and whether calling-hour restrictions are 
properly configured.

Text Messaging
SMS marketing has become one of the 
highest-risk marketing channels because of 
aggressive class action litigation and per-
message statutory damages. Even where 
federal TCPA exposure may be limited post-
Duguid, state statutes such as the FTSA may 
still create substantial liability.

Businesses should also ensure compli-
ance with wireless carrier registration obli-
gations associated with 10DLC messaging 
campaigns. 10DLC campaigns are registered 
business text messaging campaigns that per-
mit companies to send A2P SMS or MMS 
messages over standard 10-digit phone num-
bers. Under the 10DLC framework, business-
es must register both their brand and specific 
messaging campaigns through The Cam-
paign Registry (TCR), including campaigns 
involving marketing promotions, appoint-
ment reminders, customer service updates, 
verification codes, and transactional alerts.

Email Marketing
Email campaigns remain subject to CAN-
SPAM requirements and increasingly inter-
sect with state privacy laws. Businesses col-
lecting consumer email addresses should 
ensure that privacy notices accurately dis-
close how personal information is used and 
shared. California and other state privacy 
laws may also require businesses to honor 
deletion requests and opt-outs relating to tar-
geted advertising and data sharing.

Direct Mail
Although direct mail is comparatively less 
regulated, deceptive advertising principles 
and industry-specific regulations still apply. 
Businesses involved in financial services 
marketing, healthcare marketing, or sweep-
stakes promotions should carefully review 
applicable disclosure requirements.
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Enforcement and Litigation Risk
Telemarketing enforcement now arises pri-
marily from federal regulatory enforcement, 
state attorney general actions, and private 
litigation, including class actions. Although 
federal regulators frequently target fraudu-
lent robocall operations, private class action 
litigation often focuses on technical com-
pliance violations committed by legitimate 
businesses.

A single campaign involving thousands 
of calls or text messages may generate theo-
retical exposure in the millions of dollars be-
cause statutory damages are calculated on 
a per-message basis. For this reason, proac-
tive compliance efforts are significantly less 
expensive than defending litigation after a 
campaign launches.

A Practical Compliance 
Framework for In-House Counsel

Pre-Campaign Review
Before launching any marketing campaign, 
legal departments should evaluate the com-
munication channels involved, the states in 
which recipients are located, the technology 
used for dialing or messaging, the adequacy 
of consent documentation, applicable call-
ing-hour restrictions, and any relevant ven-
dor relationships.

Consent Architecture
Businesses should develop consent systems 
designed to satisfy the strictest applicable 
standards, with consent forms that clearly 
identify the sender, specify the communi-
cation channel, and avoid misleading or 
bundled disclosures, while also maintaining 
centralized suppression systems capable of 
honoring opt-out requests across all market-
ing platforms.

Vendor Oversight
Companies should conduct due diligence 
before engaging vendors involved in out-
bound marketing activity by reviewing 
vendor consent practices, compliance proce-
dures, and contractual safeguards, while also 
conducting periodic audits, as many lawsuits 
arise from purchased leads or third-party 
marketing campaigns.

Ongoing Monitoring
Telemarketing and privacy laws continue to 
evolve rapidly, requiring legal departments 
to monitor FCC rulemaking activity, state 

legislative developments, significant TCPA 
and privacy decisions, and FTC enforcement 
trends.

Periodic compliance reviews help ensure 
that existing procedures remain current.

Incident Response
When potential violations arise, companies 
should preserve all relevant records, assess 
the number of recipients and jurisdictions 
involved, suspend problematic campaigns, 
evaluate available defenses, and document 
remediation efforts, as rapid response and 
strong recordkeeping are critical to mitigat-
ing potential liability. Frequently determine 
whether a compliance issue escalates into 
major litigation.

Conclusion
The legal framework governing interstate 
marketing communications continues to 
expand in complexity, with federal stat-
utes now operating alongside increasingly 
aggressive state telemarketing laws, privacy 
regulations, and active class action litigation. 
For in-house counsel, the central challenge is 
translating this fragmented regulatory envi-
ronment into practical operational guidance 
for business teams. Organizations that invest 
in strong consent architecture, vendor over-
sight, centralized suppression systems, and 
proactive legal review are significantly better 
positioned to manage risk.

For Michigan businesses in particular, the 
potential enactment of Senate Bill 351 under-
scores the importance of preparing now rath-
er than reacting after litigation or regulatory 
scrutiny occurs. A carefully structured com-
pliance program is no longer optional but 
instead has become an essential component 
of modern marketing operations.
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Introduction
For much of the twentieth century, the rela-
tionship between a corporation and its out-
side law firm followed a familiar pattern. The 
general counsel, often a single attorney with 
a modest staff, served primarily as a liaison 
who routed significant legal matters to trust-
ed outside firms. Those firms exercised broad 
professional judgment, billed by the hour, 
and largely set the terms of engagement. The 
client deferred; the firm decided.

That arrangement has all but disap-
peared. The modern legal department is a 
sophisticated operation, frequently staffed 
by a full team of attorneys, equipped with 
matter-management software, governed by 
detailed outside counsel guidelines, and in-
creasingly evaluated on its ability to control 
costs and outcomes.1 General counsel today 
often function as enterprise executives first 
and lawyers second, with seats on manage-
ment committees and reporting lines that run 
directly to the chief executive or the board. 
Outside counsel, in turn, compete for work 
in a buyer’s market shaped by procurement 
professionals, alternative fee arrangements, 
and reverse auctions.

The tension this produces is real and con-
sequential. The more aggressively in-house 
counsel manage their outside firms, such as 
dictating staffing or requiring approval for 
routine decisions, the more they risk eroding 
the very independence that makes outside 
counsel valuable in the first place. Converse-
ly, outside counsel who insist on autonomy 
untethered from client direction may find 
themselves out of step with both contempo-
rary practice and the duties they owe to the 
corporate client. The question is no longer 
whether in-house counsel should manage the 
relationship, but how to do so in a way that 
preserves the professional judgment outside 
counsel are retained to provide.

This article examines the contours of that 
balance. It considers the ethical and structur-
al framework within which the relationship 
operates, identifies the friction points that 
arise in practice, and offers a set of principles 
for calibrating control and independence in a 
way that serves the client’s interests without 
compromising professional integrity.

I. The Shifting Center of Gravity
The transformation of the in-house bar over 
the years has been one of the most significant 
developments in the legal profession. Where-
as corporate legal departments once handled 
routine compliance and contract work while 
sending anything complex to outside firms, 
today’s departments increasingly retain 
sophisticated matters in-house, develop 
deep substantive expertise, and treat outside 
counsel as a specialized resource rather than 
a default destination.2

Several forces have driven this shift. Cost 
pressure is the most obvious. Outside coun-
sel rates have risen faster than inflation, and 
the marginal cost of an additional in-house 
attorney is typically a fraction of what the 
same work would cost at a major firm. Be-
yond economics, in-house counsel offer im-
mersion in the business that outside lawyers 
cannot easily replicate. They understand the 
company’s commercial strategy, its risk ap-
petite, its culture, its key personnel, and its 
regulatory environment in ways that no ex-
ternal advisor can match without significant 
onboarding. The Supreme Court’s recogni-
tion in Upjohn Co. v. United States that the 
attorney-client privilege extends beyond a 
corporation’s “control group” to encompass 
communications with employees through-
out the organization further entrenched the 
central role of corporate legal departments in 
gathering and managing privileged informa-
tion.3

Hold the Reins, Trust the Horse: 
The Evolving Balance Between  
In-House Counsel Control and 
Outside Counsel Independence
By Ryan C. Plecha, Blake Padget, and Kevin Lynch 



The 
transformation 
of the  
in-house bar 
over the years 
has been one 
of the most 
significant 
developments 
in the legal 
profession.

HOLD THE REINS, TRUST THE HORSE	 37

The result is that general counsel today 
exercise meaningful control over how legal 
work is performed, by whom, at what cost, 
and to what end. Outside counsel guidelines 
(“OCGs”) now routinely dictate matters that 
would once have been left to firm discretion: 
which timekeepers may staff a matter, which 
tasks may not be billed, which travel arrange-
ments are permissible, what notice must be 
given before a deposition is taken, and how 
settlement authority must be sought.4 E-bill-
ing systems flag deviations automatically. 
Periodic business reviews measure firm per-
formance against quantitative benchmarks.

This is not, on balance, a regrettable de-
velopment. Many of these practices have 
improved the quality and efficiency of legal 
services. The reflexive deference of an earlier 
era often produced overstaffed matters, un-
derexamined strategies, and bills that bore 
little relation to the value delivered. A more 
engaged client is a better client.

But the same practices, taken to an ex-
treme, can compromise the conditions under 
which good legal judgment is exercised. An 
attorney who fears that any deviation from a 
budget will be treated as a failure may avoid 
the additional research that would have re-
vealed a stronger argument. A firm whose 
engagement can be terminated at the first 
sign of bad news may shade its assessments 
toward optimism. A partner required to seek 
permission before every strategic choice may 
stop offering the unsolicited counsel that has 
historically distinguished excellent represen-
tation from merely passable service.

II. The Ethical Framework
The professional conduct rules that govern 
the lawyer-client relationship were drafted 
with the individual client in mind. Their 
application to the corporate context has 
required ongoing interpretation, but the core 
principles remain instructive.

Under Michigan Rule of Professional 
Conduct (“MRPC”) 1.2, a lawyer must follow 
the client’s prerogative concerning the law-
ful objectives of the representation through 
reasonably available means permitted by the 
law and the rules of professional conduct.5 

The rule contemplates a division of labor: the 
client sets the goals; the lawyer, with the cli-
ent’s input, decides the strategy for accom-
plishing them in a manner that is consistent 
with the rules. In the corporate context, the 
in-house attorney is typically the client’s 
authorized representative for purposes of 

giving direction, and outside counsel may 
properly take instruction from that represen-
tative on the full range of matters within the 
engagement.

MRPC 5.4(c), however, provides a coun-
terweight. It prohibits a lawyer from allow-
ing a person who recommends, employs, or 
pays the lawyer to obstruct the lawyer’s in-
dependent professional judgment when ren-
dering legal services.6 The rule was originally 
aimed at lay ownership of law firms and sim-
ilar arrangements, but its principle has been 
interpreted to extend to any context in which 
a third party seeks to dictate the substance 
of legal services. The point is reinforced by 
MRPC 2.1, which directs that “[i]n represent-
ing a client, a lawyer shall exercise indepen-
dent professional judgment and shall render 
candid advice.”7

The principle has been most fully devel-
oped in the analogous context of insurance 
defense, where state bar opinions have held 
that billing and litigation guidelines imposed 
by an insurer cannot override defense coun-
sel’s independent professional judgment in 
representing the insured.8 Although the in-
house counsel relationship differs in impor-
tant respects, the underlying principle trans-
lates to relationships with in-house counsel. 
The fact that the in-house attorney controls 
the engagement and holds the purse strings 
does not entitle that attorney to require out-
side counsel to subordinate professional 
judgment to administrative directives.

MRPC 1.13 adds a further dimension by 
clarifying that the client is the organization 
itself, not any particular constituent.9 This 
means that outside counsel’s loyalty runs to 
the corporation, not to the general counsel 
personally, and certainly not to the business 
executives who may be the day-to-day points 
of contact. When the interests of the organi-
zation diverge from the preferences of its rep-
resentatives outside counsel may be required 
to act in ways that the in-house team would 
prefer they did not. The ABA reinforced this 
principle most recently in Formal Opinion 
514 (2025), which reminded both in-house 
and outside counsel of their obligations un-
der Rules 1.1, 1.4, and 2.1 when advising 
organizational clients about future conduct 
that may pose legal risk to the organization’s 
constituents.10 Although the ABA opinion 
references the ABA model rules, model rules 
1.1, 1.4, and 2.1 are substantially similar to 
their Michigan equivalent as it relates to this 
issue. 
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The result is a framework in which the 
in-house attorney has substantial authority 
to direct the representation but cannot law-
fully require outside counsel to subordinate 
professional judgment, ethical obligations, or 
duties to the organizational client. Notably, 
the in-house attorney who insists on such 
subordination may themself face discipline 
if an OCG is so onerous that it effectively vi-
tiates outside counsel’s independent profes-
sional judgment because Rule 8.4(a) prohib-
its knowingly assisting or inducing another 
lawyer to violate the Rules.11 The framework 
is clear in principle but contested in applica-
tion, and most of the difficulties that arise in 
practice fall in the space where the compet-
ing principles meet.

III. Friction Points in Practice
Several recurring scenarios illustrate where 
the balance between in-house control and 
outside independence is most often tested.

A. Staffing and Resource Allocation
Outside counsel guidelines frequently 
restrict the use of associates below a certain 
class year, prohibit the staffing of more than 
a specified number of attorneys on a call or 
deposition, and require approval before any 
new timekeeper is added to a matter. These 
rules are often sensible cost-control mea-
sures. But they can also prevent outside coun-
sel from deploying the team that the matter 
requires. A junior associate may be the right 
person to handle a discrete research task at a 
reasonable rate, even if the guidelines disfa-
vor first-years. A particular issue may genu-
inely demand the attention of three partners 
with different areas of expertise, even if the 
standard rule contemplates only one. 

In other contexts, the Michigan Profes-
sional Ethics Committee has cautioned that 
a lawyer may accept client-imposed limita-
tions only if the lawyer can still “provide 
competent representation with the limita-
tions in place.”12 Similarly, unique payment 
arrangements with a third party on behalf 
of the client are permitted as long as they 
do not interfere with a “lawyer’s indepen-
dent professional judgment and the lawyer 
represents the insured with competence and 
diligence.”13 Staffing and resource allocation 
restrictions in OCGs must therefore not im-
pinge on a lawyer’s duty to provide compe-
tent representation, although there is sure to 
be disagreement on where the competency 
threshold lies.

B. The Framing and Delivery of Advice
In-house counsel sometimes signal, explic-
itly or implicitly, that certain conclusions 
are preferred. The signal may be benign: a 
desire to avoid alarming the business, a wish 
to maintain a particular litigation posture, a 
strategic preference for a particular outcome. 
But the signal can subtly distort the advice 
that follows. Outside counsel who sense that 
a hedged conclusion will be unwelcome may 
sharpen it; those who sense that a candid 
risk assessment will provoke pushback may 
soften it. MRPC 2.1’s directive that a lawyer 
“shall exercise independent professional 
judgment and shall render candid advice” 
is not satisfied by advice that reflects the 
dynamics of the engagement rather than the 
underlying legal analysis.14

C. Settlement and Strategic Decisions in 
Litigation
Decisions about whether to settle, whether 
to pursue a particular motion, whether to 
take an appeal, and how to respond to settle-
ment overtures are ultimately the client’s to 
make.15 But the recommendations that inform 
those decisions are properly the province of 
outside counsel, who have the closest view of 
the case and the most direct experience with 
the relevant courts, opposing counsel, and 
factual record. When in-house counsel sub-
stitute their own strategic judgment for that 
of trial counsel without engaging with the 
underlying analysis, the recommendations 
become advisory in name only, and the cli-
ent may be deprived of the very expertise it 
retained outside counsel to provide.

D. The Management of Bad News
Outside counsel are sometimes the first to 
recognize that a matter is going badly, that 
a regulatory inquiry is more serious than ini-
tially understood, or that a key witness’ tes-
timony will not hold up. MRPC 1.4 imposes 
an affirmative obligation to keep the client 
reasonably informed about the status of a 
matter and to explain matters to the extent 
reasonably necessary to permit informed 
decisions.16 The temptation to defer deliv-
ery of bad news, or to qualify it in ways that 
obscure its significance, is real. This tempta-
tion is particularly strong when the bearer 
of bad news is also the party whose engage-
ment may be reviewed in light of it. A rela-
tionship that does not protect the candor of 
outside counsel in difficult moments protects 
very little of value.
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E. Conflicts and the Management of 
Multiple Engagements
Major law firms represent many clients, and 
conflicts inevitably arise. In-house counsel 
have a legitimate interest in understanding 
how their firms manage these conflicts and in 
receiving prompt notice when issues devel-
op. But aggressive demands for advance 
waivers, broad restrictions on the firm’s abil-
ity to represent other clients in unrelated 
matters, and “client-expansion” clauses that 
purport to treat every corporate affiliate as 
a current client raise concerns under MRPC 
5.6, which prohibits restrictions on a lawyer’s 
right to practice.17 As one commentator has 
observed, “OCGs that prevent a lawyer from 
representing any client competitor—whether 
true adversity exists or not—and that define 
the ‘client’ expansively, do the very thing 
Rule 5.6 prohibits.”18 The ABA addressed the 
closely related question of when representa-
tion of a corporate affiliate becomes repre-
sentation of the affiliate in Formal Opinion 
95-390, concluding that the answer depends 
on the particular circumstances and the rea-
sonable understanding of the parties.19

IV. Principles for Calibrating the 
Relationship
No single formula can resolve the tensions 
described above. The right balance depends 
on the nature of the matter, the sophistica-
tion of the in-house team, the firm’s role in 
the client’s broader legal ecosystem, and the 
personalities involved. But several principles 
can guide the calibration.

First and foremost, the best method of 
preventing these issues is communication. 
That communication must take place early 
and often. Candid conversations between in-
house and outside counsel are a critical part 
of the representation. These conversations 
ensure all parties are on the same page re-
garding communicating expectations, pref-
erences, and other non-negotiables. Reaching 
agreements on potential friction points be-
fore the engagement begins creates the best 
environment for successful and ethical rep-
resentation. It may be appropriate to discuss 
these initial issues after comparing outside 
counsel’s proposed engagement letter with 
the company’s OCG to work through any 
points of concern.

Second, control over the engagement is 
different from control over legal judgment. 
In-house counsel are entitled to manage the 
business of the relationship but they would 

do well not to impose harsh OCG mandates 
without careful consideration. They are not 
entitled to dictate the substantive content 
of the advice.20 The distinction is sometimes 
subtle in practice, but maintaining it concep-
tually is essential to keeping the relationship 
within ethical bounds.

Third, outside counsel should be select-
ed for their judgment and then permitted to 
exercise it. A great deal of value in the rela-
tionship comes from the outside firm’s per-
spective, experience, and willingness to offer 
views that the in-house team has not con-
sidered. A management regime that treats 
outside counsel as fungible executors of pre-
determined strategies discards much of what 
the firm was retained to provide.

Fourth, candor should be structurally 
protected. The most important conversations 
in any engagement are often those in which 
outside counsel deliver assessments that the 
in-house team does not want to hear. Build-
ing explicit space for those conversations in-
cluding but not limited to, periodic candid 
reviews, direct lines of communication that 
bypass the day-to-day intermediaries, and 
a stated expectation that bad news should 
travel fast, makes it easier for everyone to 
do their jobs, and reinforces the candor that 
MRPC 2.1 requires.21 

Fifth, disagreements should be high-
lighted and resolved rather than suppressed. 
When in-house and outside counsel reach 
different conclusions on a substantive ques-
tion, the answer is not for outside counsel 
simply to defer. The answer is to articulate 
the disagreement, examine the reasoning on 
both sides, and arrive at a considered resolu-
tion. If the in-house team’s view ultimately 
prevails, the decision should be made with 
a full understanding of the contrary analy-
sis, not in spite of an unspoken one. Where 
the disagreement implicates the obligations 
imposed by MRPC 1.13 the Rule’s reporting-
up obligations may be triggered, and outside 
counsel must be prepared to escalate beyond 
the general counsel to higher authority with-
in the organization.22 This same issue could 
arise where in-house counsel seeks to raise 
a frivolous argument in violation MRPC 3.1.

Sixth, the relationship should be evalu-
ated on outcomes rather than on compliance. 
Outside counsel who consistently deliver ex-
cellent results while occasionally exceeding a 
guideline are more valuable than those who 
scrupulously observe every guideline while 
delivering mediocre work. Management sys-
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tems that lose sight of this hierarchy invert 
the priorities of the engagement.

Conclusion
The transformation of the in-house bar 
has been positive in many respects. Clients 
are better served when they are engaged, 
informed, and demanding. Outside coun-
sel are sharper when they must justify their 
work and compete for the privilege of doing 
it. The era of unquestioning deference to out-
side firms was not a golden age.

But the pendulum can swing too far. The 
conditions under which good legal judgment 
is exercised include intellectual freedom, 
candid dialogue, and a willingness to de-
liver unwelcome conclusions. Management 
practices that erode those conditions, even 
if well-intentioned, diminish the value of the 
very relationships they are designed to opti-
mize.

The best in-house counsel understand 
this instinctively. They manage their outside 
firms firmly but with respect for the firms’ 
professional autonomy. They demand ac-
countability without demanding agreement. 
They reward candor even when it compli-
cates the day’s agenda. They recognize that 
the goal of the engagement is not compliance 
with a set of guidelines but the delivery of 
excellent legal services to the organizational 
client. And they understand that holding 
the reins is not the same as riding the horse: 
the value of outside counsel is realized only 
when they are permitted to practice their 
craft. The law, like equitation, is an art.

The challenge for the profession is to 
develop and reinforce norms that honor both 
the legitimate authority of the in-house attor-
ney and the irreducible independence of the 
outside lawyer. The relationship is at its best 
when each side understands the other’s role, 
respects its limits, and acts in service of the 
client that both ultimately serve.
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When Growth Outpaces 
Governance
In many organizations, compliance doesn’t 
break all at once—it erodes quietly. Small 
inconsistencies compound across teams, 
jurisdictions, and systems until they surface 
as regulatory exposure, reputational damage, 
or operational inefficiency. When a regulated 
business expands into new jurisdictions, it 
quickly reveals whether compliance is truly 
built into the organization or simply treated 
as a checkbox. To address these challenges, 
this article introduces the S.C.A.L.E. Model, a 
practical framework designed to help organi-
zations scale compliance alongside growth.

As a founding partner of Law Offices of 
Kelly, Riggs & Mansour, PLC, and later Dis-
ability Law Group and Michigan Accident 
Attorneys, I have experienced rapid growth 
while operating in federally driven practice 
areas that allow us to serve clients nation-
wide. On paper, a federal practice model can 
reduce jurisdictional complexity. In reality, 
expansion across state lines, and increasingly 
across borders, creates far more compliance 
touchpoints than most organizations expect. 

As organizations grow, they face new lay-
ers of employment law, advertising and eth-
ics rules, confidentiality and data handling 
requirements, cybersecurity and insurance 
expectations, vendor contract complexity, 
and rising expectations to govern artificial 
intelligence (AI) responsibly. This pattern is 
consistent with enforcement trends. Regula-
tors increasingly evaluate not just whether 
policies exist, but whether they are opera-
tionalized, monitored, and consistently ap-
plied across the organization.

The key insight is simple: growth mul-
tiplies compliance risk. The instinctive re-
sponse to growth risk is to add approvals 

and route more decisions through legal. That 
approach can feel protective, but it often cre-
ates bottlenecks, encourages workarounds, 
and leads to shadow systems—all conditions 
that tend to generate more risk. A better ap-
proach is to treat compliance like infrastruc-
ture: built into systems, roles, and workflows 
from the start.

To address this growing “Regulatory 
Compression Effect,” the S.C.A.L.E. Model 
provides a structured framework for embed-
ding compliance into day-to-day operations. 
This model is a practical governance frame-
work developed through real-world experi-
ence scaling in a highly regulated, multi-ju-
risdictional environment. S.C.A.L.E. stands 
for Standardize Governance, Control Access, 
Align AI and Technology with the Rule of 
Law, Leverage Specialists Strategically, and 
Escalate Early and Transparently. While 
grounded in the legal services context, the 
Model is designed to translate across indus-
tries and can be applied by any regulated or-
ganization navigating rapid growth, technol-
ogy adoption, and generative AI integration.

The Regulatory Compression 
Effect
Even when the underlying law is federal, 
compliance exposure remains local, layered, 
and highly practical. Employment rules vary 
by state, privacy and breach notification laws 
differ across jurisdictions, advertising and 
ethics rules are not uniform, and data protec-
tion obligations change depending on where 
data is collected, stored, and shared.

The addition of advanced analytics and 
generative AI introduces further complexity. 
W. Nicholson Price II argues that artificial 
intelligence can weaken traditional privacy 
protections by undermining deidentification 

Scaling Compliance Without 
Slowing Growth—The S.C.A.L.E. 
Model for In-House Counsel  
in Highly Regulated,  
Multi-Jurisdictional Businesses
By Erika A. Riggs
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and enabling sensitive inferences, including 
health-related inferences from non-health 
data.¹ More recently, Price and Freilich de-
scribe “data as policy,” emphasizing how 
choices about data collection, quality, and 
structure shape downstream governance 
outcomes, especially as inference capabilities 
expand.²

Scholars are increasingly describing AI 
risk in terms of real-world harm, not just 
technical flaws. Sylvia Lu explains that AI can 
harm people by weakening privacy, limiting 
personal choice, reinforcing unfair outcomes, 
and creating safety risks, especially when the 
technology is hard to understand and no one 
is clearly accountable for its decisions.³ These 
concerns are showing up in practice. The 
Stanford AI Index Report found that report-
ed AI-related incidents reached 233 in 2024, a 
56.4 percent increase from 2023.⁴

International attention is also accelerat-
ing. The International AI Safety Report 2026 
synthesizes research on general-purpose AI 
capabilities and risks, including systemic 
and malicious misuse scenarios that can scale 
rapidly through widely deployed tools.⁵

For example, a single marketing campaign 
using AI-generated content may simultane-
ously implicate state advertising rules, data 
privacy laws governing input data, vendor 
contractual obligations, and professional 
responsibility standards. What appears op-
erationally simple quickly becomes legally 
multi-dimensional.

For regulated businesses, these dynamics 
affect everyday decisions: which vendors to 
use, how employees can use AI, how cyber-
security is managed, and how liability is as-
sessed. Rapid growth intensifies what I call 
the Regulatory Compression Effect: more 
people, more systems, more jurisdictions, 
and more data flows, without necessarily 
more clarity.

To manage this pressure without slowing 
growth, compliance has to scale intention-
ally, not reactively.

The S.C.A.L.E. Model
The question is not whether these risks 

exist, but whether the organization is struc-
tured to manage them consistently at scale. 
The S.C.A.L.E. Model translates legal risk 
into practical operating decisions and repeat-
able systems:

S – Standardize Governance 
C – Control Access 
A – Align AI and Technology with   

the Rule of Law 
L – Leverage Specialists Strategically 
E – Escalate Early and Transparently

Each component reinforces the other. To-
gether, they move compliance from reactive 
review to day-to-day governance built into 
the organization.

S – Standardize Governance
Compliance cannot depend on people 
remembering what to do. As teams grow, 
unwritten rules and assumptions become 
gaps.

One of the earliest lessons in scaling is 
simple: when expectations are unclear, mis-
takes become inevitable. 

Policies should be written in plain lan-
guage, address real operational decisions, 
be role-specific where necessary, and be 
updated as systems evolve. This approach 
aligns with the U.S. Department of Justice’s 
Evaluation of Corporate Compliance Pro-
grams (ECCP), which emphasizes risk-based 
resourcing, operational integration, continu-
ous improvement, and data-driven effective-
ness.⁶ The 2024 update also underscores that 
prosecutors may ask whether compliance 
teams have access to the same data and tools 
used elsewhere in the business, a point that 
becomes especially relevant when AI is de-
ployed for productivity or revenue functions.

Documentation is not a static exercise. Pol-
icies must be version-controlled, periodically 
reviewed, and updated as systems, laws, and 
technologies evolve as they inevitably do. 
Equally important, they must be communi-
cated clearly during employee onboarding 
and reinforced through ongoing training and 
practical application with some degree of 
regularity and intention. Regulators consis-
tently evaluate whether policies are “living” 
documents. The DOJ’s ECCP specifically 
asks whether policies are updated based on 
lessons learned and whether employees are 
trained in ways that ensure understanding, 
not just distribution. A policy that sits in a 
shared drive but is not understood in prac-
tice is not governance—it is exposure. 

Standardized governance is not bureau-
cracy. It is clarity that helps people act consis-
tently and confidently. Most employees do 
not want to guess what is permitted. Struc-
tured guidance reduces anxiety, increases 
consistency, and lowers the probability of 
inadvertent violations.
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In scaling environments, governance 
must be standardized before problems 
emerge, not retrofitted afterward. 

C – Control Access
As systems multiply, from case management 
to CRM platforms, marketing tools, cloud 
storage, and AI assistants, the temptation is 
to grant broad access to avoid friction.

That approach creates organization-wide 
exposure.

Granting overly broad permissions—or 
applying uniform access across roles—is 
one of the most common and preventable 
sources of internal risk. Industry analyses of 
data breaches consistently show that exces-
sive or poorly managed access significantly 
increases both the likelihood and impact of 
incidents. Access control should be embed-
ded into onboarding workflows, ensuring 
that new employees receive only role-appro-
priate permissions from day one, rather than 
relying on later correction.

Role-based access control (RBAC), 
grounded in the principle of least privilege, 
is foundational. It ensures individuals access 
only the information necessary for their role. 
This is especially important in environments 
handling medical records, sensitive personal 
data, financial information, litigation strat-
egy, or AI-integrated systems.

The National Institute of Standards and 
Technology (NIST)’s Cybersecurity Frame-
work 2.0 elevates governance as a core func-
tion and reinforces access control as a foun-
dational risk management practice.⁷ NIST 
also has released quick-start guidance that 
connects cybersecurity controls to enterprise 
risk management and workforce planning, 
a useful bridge for organizations scaling 
quickly.⁸

In practice, scaling organizations should 
define access tiers aligned to job functions, 
conduct periodic access reviews, document 
approval authority, and log and audit chang-
es.

When implemented well, access control 
makes onboarding smoother and reduces the 
need for later cleanup.

A – Align AI and Technology with 
the Rule of Law
AI adoption introduces governance implica-
tions that are often underestimated. The rule 
of law depends on fairness, transparency, 
accountability, and predictability. When AI 
systems are opaque, it becomes harder to 

ensure fairness, accountability, and consis-
tent outcomes.

In a regulated business, alignment means 
putting practical controls in place: clarifying 
what can be entered into generative AI tools, 
requiring human review of AI-assisted work, 
assessing AI risks and potential harms, en-
suring transparency when AI affects rights 
or outcomes, and vetting vendors for strong 
compliance practices.

Professional responsibility standards in-
creasingly reinforce these obligations. ABA 
Model Rule 1.1, Comment [8] requires law-
yers to maintain competence in relevant tech-
nology. ABA Formal Opinion 512 (July 2024) 
applies that duty to generative AI, emphasiz-
ing that lawyers must understand relevant 
limitations, guard against errors such as 
hallucinations, protect client confidentiality, 
and supervise the use of these tools.⁹

On the governance side, NIST’s AI Risk 
Management Framework offers a structured 
approach to identify, measure, and mitigate 
AI risks.10 NIST’s Generative AI Profile pro-
vides additional guidance tailored to genera-
tive systems, including risks related to mem-
orization, data leakage, and downstream 
misuse, all of which are directly relevant to 
vendor diligence and internal usage poli-
cies.¹¹

AI cannot be treated as a productivity tool 
alone. It must be governed as a real risk area, 
like cybersecurity or privacy.

Alignment means technology enhances 
service without eroding privacy, without 
undermining fairness, and without compro-
mising accountability. Organizations should 
also document acceptable use policies for AI, 
maintain audit trails of AI-assisted outputs 
where appropriate, and periodically review 
how these tools are being used in practice. 
Without documentation and monitoring, 
even well-designed policies can fail in execu-
tion. The increasing frequency of AI-related 
incidents reflects not only technical risk, but 
governance gaps in how these systems are 
deployed and supervised.

L – Leverage Specialists 
Strategically
As organizations grow, specialized risks 
become harder to manage without expert 
help. No in-house leader can fully internal-
ize (or capably and independently oversee) 
cybersecurity architecture, privacy engineer-
ing, complex vendor contracting, insurance 
coverage nuances, or fast-moving AI gover-



nance frameworks. In many cases, the cost 
of proactive specialist engagement is signifi-
cantly lower than the cost of remediating a 
compliance failure, regulatory inquiry, or 
security incident.

Strategic use of specialists is not a weak-
ness, it is governance maturity. A company 
expanding into a new jurisdiction may en-
gage local counsel early to identify regulato-
ry risks before launch, while implementation 
of AI tools may warrant consultation with 
cybersecurity or AI governance specialists.

This layered approach reflects enterprise 
risk management principles found in COSO 
and ISO 31000, which emphasize integrating 
specialized expertise into governance pro-
cesses.¹² COSO has also issued more recent 
guidance on alternative or nontraditional 
data sources, highlighting both opportuni-
ties and the privacy, integrity, and compli-
ance blind spots that can arise when organi-
zations rely on new data streams.¹³

Specialists reduce blind spots and 
strengthen organizational resilience. 

E – Escalate Early and 
Transparently
One of the most overlooked governance tools 
is a clear, documented escalation path, espe-
cially one that is communicated early, con-
sistently, and often throughout the organiza-
tion. Equally important is ensuring employ-
ees understand when and how to escalate. 
This requires more than a written policy—it 
requires training, reinforcement, and a cul-
ture where raising concerns is expected and 
supported. 

Research in organizational behavior con-
sistently shows that employees are more 
likely to report concerns when expectations 
are clear and psychological safety is present, 
reducing the likelihood that small issues de-
velop into systemic failures.14 

In high-growth environments, risk events 
often worsen not because of malice, but be-
cause of delay. An organization may define 
specific escalation triggers, designate report-
ing channels (e.g., compliance hotlines), and 
assign ownership to ensure timely review 
and response.

Without a clear escalation structure, is-
sues often go unreported until they become 
crises. A clear escalation path reinforces ac-
countability and predictability, especially 
when organizations adopt AI tools, which 
more often than not introduce uncertainty 
where early risk signals are easy to miss.

In AI contexts, escalation ensures that un-
certainty is surfaced rather than buried.

Sustainable Growth Requires 
Governance Infrastructure
Risk is not always a sign of failure. Often, it 
is evidence that an organization is growing.

The objective is not to eliminate all risk. 
The objective is sustainable, prioritized, well-
documented risk management.

The S.C.A.L.E. Model does not slow 
growth. It enables it by reducing ambiguity, 
accelerating decision-making, clarifying au-
thority, embedding oversight into systems, 
and preserving trust with clients and regula-
tors.

As AI evolves rapidly, privacy protec-
tions are tested, and regulatory expectations 
rise, compliance cannot remain reactive; it 
must be built into the organization’s design. 
This design must be one that everyone within 
the organization knows well; one that is re-
visited often by leadership to ensure compli-
ance and requires updates as needed which 
are clearly documented and communicated 
throughout the organization.

For in-house counsel and organizational 
leaders, the responsibility is not simply to 
manage risk, but to design systems where 
compliance is understood, practiced, and 
continuously improved. That requires clear 
documentation, regular revisiting of poli-
cies, and deliberate communication across all 
levels of the organization—from onboarding 
through ongoing operations. Growth with-
out governance creates risk. Growth with 
embedded, understood, and continuously 
reinforced governance creates durability.
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Vox Funding, LLC v Grow Green, LLC, No 
375050, ___ Mich App ___, ___ NW3d ___ 
(Apr 13, 2026)
Plaintiff company and defendant companies were engaged 
in a series of agreements which provided an exchange for 
plaintiff’s money for defendants’ receivables. Defendants 
defaulted on the agreements. Plaintiff sued in New York 
state court to recover amounts due under the agreements. 
Defendants argued the agreements were unenforceable as 
a violation of New York’s civil and criminal usury laws. 
The court disagreed and granted plaintiff’s motion for 
summary disposition, ordering defendants to pay plaintiff 
what is owed under the agreements. 

Plaintiff then sought to enforce the judgment in Michi-
gan by filing a notice of entry of foreign judgment sub-
ject to MCL 691.1173. Defendants moved to strike, argu-
ing that the interest rates imposed under the agreements 
were unlawful and contrary to Michigan law and public 
policy. Defendants argued the court had the authority to 
refuse enforcement under MCR 2.612(C)(1)(f) subject to 
the Uniform Enforcement of Foreign Judgments Act, MCL 
691.1171 et seq. 

The trial court denied defendants’ motion, holding that 
there is no public policy exception to the Full Faith and 
Credit Clause, US Const, art IV, § 1, and that Michigan 
courts must give effect to sister state judgments even when 
Michigan courts “would not be required to entertain the 
suit on which the judgment was founded.”(Citing Baker v 
GMC, 522 US 222, 232-233 (1998)).

Despite the seemingly broad language of MCL 691.1173, 
it does not permit a collateral attack on a foreign judgment 
based merely on disagreement with its merits or conflict 
with Michigan public policy; holding otherwise would 
create a back-door public policy exception to the Full Faith 
and Credit Clause, contrary to the U. S. Supreme Court’s 
instruction that no such exception exists. See Baker, 522 US 
222, at 233. The decision of the trial court is affirmed.
Turner v J&J Slavik, Inc, No 370564, ___ 
Mich App ___, ___ NW3d ___ (June 12, 2026) 
Plaintiff, the former president and chief executive officer 
of defendant company (J&J), entered into a redemption 
agreement requiring him to sell his stock to defendant at 
its fair market value as of the last day of the year preceding 
his 1992 termination. That redemption, however, never 
occurred.

Around 2012, plaintiff brought an action against J&J un-
der the Business Corporation Act (BCA), MCL 450.1101 et 
seq., and asserted his status as a shareholder. Defendants 
argued that plaintiff’s shares had no value at the time of 
his termination and that plaintiff was therefore no longer a 
shareholder. The trial court held that the plaintiff’s claims 

were barred by the six-year statute of limitations under 
MCL 600.5813. The court of appeals reversed, holding that 
although plaintiff is barred from substantive relief for past 
violations, he may seek injunctive relief to prevent future 
violations if the trial court determines he remains a share-
holder. Turner v J & J Slavik, Inc, No 303243 (Mich Ct App 
May 10, 2012) (unpublished).

This issue made its way back to the court of appeals on 
the issue of plaintiff’s status as a shareholder. The court ul-
timately held that plaintiff’s shares were never redeemed 
and that he therefore remained a shareholder. Defendants 
did not follow the agreement’s redemption procedures: 
they did not conduct a valuation, produce documenta-
tion of the shares’ value, or otherwise show that the shares 
were worthless. And nothing in the agreement excused 
compliance with the valuation and closing requirements 
because the shares allegedly had negative or no value. 
Turner v J & J Slavik, Inc, No 313936 (Mich Ct App Apr 15, 
2014) (unpublished).

This brings us to the present case. Plaintiff filed this 
action, alleging violations of the BCA, including breach 
of fiduciary duty and minority shareholder oppression, 
among other claims. The trial court entered a directed 
verdict, dismissing plaintiff’s breach of fiduciary duty 
claim but found that defendants had engaged in minority 
shareholder oppression by intentionally refusing to deter-
mine and pay plaintiff the fair market value of his shares 
as required under the redemption agreement. The court 
further found that defendants violated MCL 450.1487(1), 
as well as MCL 450.1487(2) and (6), by refusing to provide 
plaintiff with requested financial statements and corporate 
records. In addition, the court determined that defendants 
had engaged in spoliation of evidence concerning those 
documents.

The trial court entered judgment against defendants, 
ordering them to purchase plaintiff’s shares for $25,000—
the amount plaintiff originally paid—plus 7 percent inter-
est on that principal amount starting from May 1992. The 
court also awarded plaintiff attorney fees. However, de-
fendants subsequently moved for relief from the attorney 
fee portion of the judgment, arguing that MCL 450.1487(5) 
did not apply to plaintiff’s remaining BCA claims and that, 
under the American Rule, attorney fees were therefore not 
recoverable. The trial court granted defendants’ motion. 
Both parties appealed.

Defendants appealed the trial court’s denial of summa-
ry disposition  under MCR 2.116(C)(10) on the issue of mi-
nority shareholder oppression, arguing plaintiff’s claims 
were barred by res judicata. The court of appeals held that 
because the claims arose only after prior litigation estab-
lished plaintiff’s continued status as a shareholder, that no 
prior court had adjudicated the merits of plaintiff’s BCA 
claims, and that the earlier dismissal was without preju-
dice. The appellate court further concluded that the record 
supported the conclusion that defendants engaged in a 
continuing course of willfully unfair and oppressive con-
duct, relevant evidence included the redemption agree-
ment itself and  that plaintiff solicited financial documents 
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to no avail. Therefore, summary disposition was properly 
denied.

Defendants also argued that the trial court applied the 
wrong statute of limitations to plaintiff’s shareholder op-
pression claim—six years under MCL 600.5813, rather than 
the three years pursuant MCL 450.1489(1)(f). The court of 
appeals disagreed and held that the shorter limitations 
period in MCL 450.1489(1)(f) applies only to claims seek-
ing damages, not to claims seeking the equitable remedies 
listed in MCL 450.1489(1)(a)–(e), which includes a forced 
buyout of shares at fair value under MCL 450.1489(1)(e). 

Plaintiff appealed the trial court’s directed verdict on 
his breach of fiduciary duty claim against J&J director 
Ronald Slavik. The court of appeals affirmed, holding that 
a directed verdict was proper because no financial records 
existed from which the jury could assess damages. Al-
though the court found the defendants’ spoliation caused 
the absence of those records, the jury still lacked an evi-
dentiary basis to reasonably determine the value of the 
company or plaintiff’s shares.

Both parties also appealed the order awarding plaintiff 
$25,000 plus interest. The court of appeals affirmed, hold-
ing that the trial court did not abuse its discretion, because 
defendants destroyed or withheld the financial records 
needed to value the shares, the trial court reasonably re-
lied on the only undisputed evidence of value: the amount 
plaintiff originally paid. The remedy was within the trial 
court’s broad equitable authority under MCL 450.1489.

Plaintiff further argued that he was entitled to attorney 
fees and costs. The court of appeals disagreed, holding that 
under the American Rule, each party generally bears its 
own attorney fees unless otherwise authorized by statute, 
court rule, or a narrow common-law exception. Plaintiff 
identified no statute or court rule authorizing fees, arguing 
instead that defendants’ misconduct triggered the limited 
exception for fees caused by fraudulent or unlawful con-
duct. See Int’l Outdoor, Inc v SS Mitx, LLC, 349 Mich App 
212, 242; 27 NW3d 365 (2023). The court recognized the 
exception but found that defendants’ conduct, while im-
proper, did not warrant a fee award. The decision of the 
trial court is affirmed.
HPIL Holding, Inc v Zhang, 168 F4th 944 (6th 
Cir 2026)
In a Michigan receivership proceeding involving HPIL, 
a Wyoming corporation, minority shareholder Haining 
Zhang alleged corporate mismanagement and sought 
appointment of Angela Collette as receiver. Zhang served 
the complaint at an outdated company address, and HPIL 
failed to respond. The state court entered a default judg-
ment and appointed Collette. During the receivership, 
Zhang and Collette transferred 92 percent of HPIL’s stock 
to Stephen Brown.

In 2021, three other minority shareholders moved to in-
tervene, arguing they had not been served. The state court 
set aside the default judgment and dismissed the receiv-
ership complaint for lack of proper service but declined 
to unwind actions taken during the receivership. Those 

shareholders later filed derivative counterclaims against 
Zhang, Collette, and Brown, but the state court dismissed 
them because the plaintiffs had not continuously held 
shares throughout the receivership proceedings and had 
not made a written demand with a company director.

In 2023, HPIL sued Zhang, Collette, and Brown, among 
other parties. HPIL alleged breach of fiduciary duty, tort 
claims, RICO violations, and civil conspiracy. The com-
plaint claimed that Zhang and Collette intentionally 
served the receivership petition at the wrong address to 
seize control of HPIL, loot the company, and carry out a 
“pump-and-dump” scheme.

The district court dismissed for lack of subject-matter 
jurisdiction under 28 USC 1257(a), relying on the Rooker-
Feldman doctrine, which bars lower federal courts from re-
viewing state court judgments. See Rooker v Fidelity Tr Co, 
263 US 413, 416 (1923); District of Columbia Court of Appeals 
v Feldman, 460 US 462, 463 (1983)

The Sixth Circuit reversed. Citing Exxon Mobil Corp v 
Saudi Basic Indus Corp, 544 US 280, 283 (2005), the court 
emphasized that Rooker-Feldman is narrow and applies 
only to cases brought by state court parties complaining of 
injuries caused by state court judgments and seeking fed-
eral review or rejection of those judgments. HPIL’s claims 
did not fit that category. The alleged injuries arose from 
defendants’ conduct—improper service, misuse of the re-
ceivership, corporate looting, and alleged fraud—not from 
the state court’s receivership order itself. Because HPIL 
challenged independent misconduct rather than the state 
court judgment itself, § 1257(a) and Rooker-Feldman did not 
deprive the federal court of jurisdiction. The Sixth Circuit 
reversed the dismissal and remanded for further proceed-
ings.
Hai v CIG Capital Advisors, Inc, No 370517, 
___ Mich App ___, ___ NW3d ___ (June 18, 
2026)
Plaintiff provided consulting services to defendant (CIS), a 
wealth management company. The parties entered into a 
compensation agreement granting plaintiff equity-earning 
rights: (1) a 5–10 percent equity interest in new transac-
tions for which plaintiff was the “procuring cause”; and 
(2) a 10% equity interest in the Business Advisory Services 
(BAS) department, vesting in 3.33 percent annual incre-
ments and fully vested on plaintiff’s third anniversary, 
subject to meeting an annually determined revenue hurdle 
rate.

The agreement provides that the “hurdle rate” would 
be “defined by plaintiff’s direct report,” but the parties 
dispute how the annual rates were determined. Plaintiff 
asserts the hurdle rate reflected the revenue needed for the 
department to remain viable; defendant contends it was to 
be agreed upon by department heads and management. 
The company founder, Osman Minkara, testified that he 
repeatedly told plaintiff he failed to meet his hurdle rates, 
while plaintiff maintains the rates were never raised dur-
ing performance reviews. The parties also dispute wheth-
er, after plaintiff’s third anniversary, they entered into an 
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oral agreement allowing plaintiff to continue accruing 
BAS equity at 3.33 percent per year for 15 years, totaling 
up to 49.95 percent.

The company founder created a subsidiary, EAS, 
to support another project and entered into a consult-
ing agreement under which EAS was billed $26 million. 
Plaintiff later learned that profitable revenue—including 
monthly $160,000 invoices for company services—was 
allocated entirely to EAS rather than BAS, despite BAS’s 
alleged contributions to the project. Because plaintiff’s 
compensation depended on BAS profits, he believed the 
allocation deprived him of profit sharing and began ques-
tioning EAS’s and BAS’s finances, leading to disputes with 
Minkara. After an outburst at a meeting, plaintiff was sus-
pended and later terminated.

Plaintiff then filed suit asserting multiple claims, but 
the trial proceeded only on his breach of contract claim 
based on defendant’s alleged failure to provide the prom-
ised 49.95% equity stake in BAS. The jury found for plain-
tiff and awarded $3 million in damages.

On appeal, defendant argues that the trial court erred 
in granted monetary damages rather than ordering spe-
cific performance. Defendant reasoned that the award of 
monetary damages puts plaintiff in a better position than 
if the contract were performed. However, the court of ap-
peals held that the monetary damages are equal to the 
value of equity plaintiff would have had had the contract 
been performed, so he is not in a better position. Therefore, 
the trial court did not err in declining to award specific 
performance.

Defendants also argued they were entitled to a new tri-
al because the jury’s findings on breach of contract, fraud-
ulent concealment, and damages were against the great 
weight of the evidence. See Guerrero v Smith, 280 Mich App 
647, 666, 761 NW2d 723 (2008). They claimed there was no 
evidence that plaintiff met the revenue targets required to 
earn BAS equity. But the record supported the jury’s find-
ing: plaintiff testified that Minkara told him during annual 
reviews that he had earned equity, the reviews never stat-
ed that plaintiff failed to meet any hurdle or accrue equity, 
the reviews repeatedly referenced revenue targets being 
met, and CIG prepared a spreadsheet showing plaintiff 
earning 3.33% equity annually. Although defendants pre-
sented contrary evidence—including Minkara’s denial, 
his claim that the spreadsheet was hypothetical, and the 
absence of K-1 forms—those conflicts raised factual and 
credibility issues for the jury to resolve.

On fraudulent concealment, defendant argued plain-
tiff’s claims were time-barred under MCL 600.5807(9) be-
cause plaintiff knew in 2011 that he held no BAS equity 
and did not sue until 2022. Defendant therefore asserted 
that fraudulent concealment could not toll the limitations 
period. But the evidence was disputed: plaintiff testified he 
was told he had earned equity, his reviews showed strong 
revenue performance without noting failed hurdles, and 
evidence suggested Minkara concealed EAS financials. 
Accordingly, the jury could reasonably find fraudulent 

concealment and reject defendant’s statute-of-limitations 
defense. 

Defendant also challenged the evidentiary support for 
the jury’s $3 million damages award, arguing that plaintiff 
improperly relied on unsupported CIG gross and net rev-
enue figures and attributed EAS revenues to BAS without 
a factual basis. The court of appeals rejected those argu-
ments, noting that defendants failed to produce the third-
party valuation documents needed to undermine plain-
tiff’s valuation, despite Minkara’s testimony that it was 
hypothetical. The court also held that EAS’s provision of 
“consulting services” supported plaintiff’s theory that its 
revenues were attributable to BAS, where plaintiff worked 
as a consultant. Accordingly, the verdict was not against 
the great weight of the evidence, and the trial court prop-
erly denied a new trial. Defendants brought other issues 
on appeal, which the court of appeals declined to address 
for lack of preservation. The decision of the trial court is 
affirmed. 
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