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From the Desk of the Chairperson

By Ilan Williamson

As I write this final column as chair-
person of the Business Law Section,
I find myself in the midst of a multi-
week jury trial. Most Michigan busi-
ness litigators will understand that this
means I've spent more time inside a
courtroom over the past month than I
have during the preceding five years
combined. For many of us, that’s a disheartening real-
ity. I count myself among those who miss the rhythm
of in-person motion calls, the energy of a full court-
room, the excitement of presenting arguments before
a live audience of peers, the joy of seeing friends and
colleagues unexpectedly, and the invaluable practice
insights gleaned from observing what does and doesn’t
work before different judges.

While the efficiency of remote hearings has yielded
clear economic benefits for clients, five years of predom-
inantly virtual practice in Michigan’s business courts
have fundamentally changed the experience of busi-
ness litigation. This transformation happened swiftly —
just 13 years ago, business courts were still in the pilot
stage, and the Section had formed an ad hoc committee
to explore what would eventually become Michigan’s
business court legislation." The statewide implementa-
tion of business courts and the pandemic-driven shift to
virtual hearings brought about marked changes some-
times even within a single case. For example, my part-
ner Gerard Mantese and I first tried Franks v. Franks in
person before a general jurisdiction circuit judge as the
case pre-dated Michigan’s business court legislation.
After remand by the Court of Appeals, we re-tried the
matter entirely via Zoom before a judge dedicated to the
business court docket.?

Today, business law and litigation are undergoing
another seismic shift— this time driven by the rapid de-
velopment and adoption of Al-powered tools. Although
stories still surface about lawyers being reprimanded
for submitting briefs filled with imaginary citations
generated by general-purpose Al tools like ChatGPT,
the broader trend is clear: legal professionals are in-
creasingly embracing Al-enhanced software for practice
management, research, document review, and docu-
ment editing.® It seems inevitable in the light of these
technological advances that the pace of change in our
profession will only accelerate over the next five years.

In this context, standing in an actual courtroom be-
fore a jury and examining witnesses in person can feel
almost quaint, despite our ability to display documents
onscreen in real time, highlight key excerpts instantly,
and play audio or video clips at a moment’s notice. And
the foundational rules of persuasion remain unchanged:
the side that most effectively evokes a sense of injustice
in the jury is more likely to prevail. But everything lead-

ing up to that moment—from research and document
review to jury selection strategy —is increasingly accom-
plished with the aid of Al-enhanced tools.

As these technological and cultural shifts reshape
our profession, the Business Law Section remains a vital
resource and community for Michigan attorneys. The
Section continues to fulfill its mission by: (1) expand-
ing resources for business lawyers through educational,
networking, and mentoring opportunities; (2) reviewing
and promoting improvements to Michigan’s business
laws and regulations; and (3) fostering service, profes-
sionalism, and collegiality within the practice. Our pro-
gramming is timely, substantive, and rich in both vari-
ety and networking opportunities. Committees like the
Corporate Laws Committee routinely examine and pro-
pose legislative reforms affecting Michigan businesses,
and all are open to participation by interested members.
As I and many past chairs have said, the Section is a
community that welcomes initiative — contacting a com-
mittee chair and proposing ideas for programming is a
great way to get involved quickly.

Serving on the Section’s council and executive com-
mittee has given me the chance to collaborate with a
wide range of intelligent, creative, and committed attor-
neys. It has been an honor to help guide the Section —if
only briefly —as it continues to thrive through the dedi-
cation of so many who contribute their time and talents.
I'll close with a quote shared a decade ago by James
Carey, our current Nominating Director, a past chair,
and this year’s well-deserving recipient of the Steven H.
Schulman Award: “Every new beginning comes from
some other beginning’s end.”* My time on council may
be coming to an end, but I am looking forward to a “new
beginning” of continued involvement in the Section as a
chairperson ex officio.

As a final note, I would like to acknowledge the
remarkable contributions of the late Cyril Moscow —
longtime Honigman partner, co-author of Michigan
Corporation Law and Practice, past chairperson of the
Business Law Section, and one of the first recipients of
the Schulman Award. Cy’s recognitions and accolades
as a lawyer and a person are too numerous to list; his
lengthy and generous participation in the Business Law
Section is just one aspect of his extraordinary legacy and
impact on Michigan business law.’

NOTES

1. Edwin Lukas, From the Desk of the Chairperson, 32 M1 Bus 1] 1
(Spring 2012).

2. Franks v Franks, 330 Mich App 69, 944 NW2d 388 (2019).

3. In keeping with these trends, I ran the initial draft of this col-
umn through ChatGPT 4o to edit for brevity as it was getting too
long. ChatGPT managed to cut out 100 words without changing the
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tone too much, which I promptly added back in when I made my own
final edits, including these endnotes.

4. James L. Carey, From the Desk of the Chairperson, 35 M1 Bus L] 1
(Summer 2015). In his article, Jim attributes this quote to both the hit
song “Closing Time” by the band Semisonic and to the ancient Roman
philosopher Seneca the Elder (or his son, Seneca the Younger).

5. See Cyril Moscow’s Obituary, available at: https://obits.mlive.com/
us/obituaries/annarbor/name/ cyril-moscow-obituary?id=58104280.
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TAKING CARE OF BUSINESS

By Alexis Lupo

Corporations Division Launches MiBusiness Registry Portal

The Michigan Corporations Division
launched the MiBusiness Registry
Portal on June 23, 2025.

Designed to modernize interac-
tions between businesses and the
state, this system represents a leap
forward in how entities are formed
and maintained in Michigan.

Legal professionals who regu-
larly interact with Michigan’s busi-
ness registry are encouraged to begin
preparing for this transition. The new
portal will serve as the central hub for
filings, records, and certificates, com-
pletely replacing the system currently
in use.

The MiBusiness Registry Portal is
the resource for:

e entity formation

e annual report and statement
submissions

e document filing throughout
the life of an entity

o certificate and document
copy orders

e entity searches and record
access

The portal is the outcome of a col-
laborative project with a vendor that
has successfully implemented similar
systems in California, Pennsylvania,
New Mexico, and other states. It is a
modern system intended to deliver a
more efficient and user-friendly expe-
rience.

MiLogin for Business

Access to the new system to sub-
mit documents or place orders will
require a MiLogin for Business
account, which is the State of Michi-
gan’s secure identity and access man-
agement platform. This is separate
from a personal Milogin account,
and it is required for anyone submit-
ting filings or requesting certificates
or copies. A MiLogin for Business
account is not required to perform
searches.

Each user must create their own
account. Shared login credentials are
not permitted, and doing so could
6

result in payment processing errors,
such as duplicative charges.

If you already have a MiLogin for
Business account, then after June 23,
to access the portal, you must use the
“Find Services” feature to locate the
Department of Licensing and Regu-
latory Affairs and then select the Mi-
Business Registry Portal.

Fortunately, if you currently use
an Account on File for payment, those
credentials will continue to function.
Also, the system will include a shop-
ping cart feature, allowing payments
for multiple filings or order items
rather than requiring payment for
each transaction individually.

Changes to Filing
Procedures

Elimination of CID and PIN

The current method of accessing
records using a CID and PIN will
be eliminated. All access and filings
will now go through authenticated
MiLogin for Business accounts.

Mandatory Online Submission of
Annual Reports and Statements

Paper filings for annual reports and
annual statements will no longer be
accepted. All annual report/state-
ment filings must be submitted online
through the new portal. Entities that
have not opted into email notifica-
tions will receive postcard reminders
in place of mailed forms.

This change also applies to renew-
als of assumed names, limited liabil-
ity partnerships (LLPs), trademarks,
service marks, and name registra-
tions.

Certificates and Copy Orders

All certificate and copy orders must
be submitted online through the new
portal. Telephone requests will no
longer be accepted. The appearance
of certificates and filed documents
will change, so you can expect visual
differences.

System Downtime During
Transition

To implement the new system, there
will be a scheduled service out-
age from: 4:00 p.m. Eastern Time on
Wednesday, June 18 through 6:00
a.m. Eastern Time on Monday, June
23.

During this transition period, on-
line submissions, searches, and cer-
tificate orders will not be available.

The email submission process
through LARA-CSCL-CorpsEFile@
michigan.gov will be discontinued
after June 18 at 4:00 p.m. ET as all
forms can be submitted online in the
portal.

Expedited services will be avail-
able until June 18 at 4:00 p.m. and
will resume after the new system is
launched.

Legal professionals should priori-
tize resolving any pending rejections
before June 18, as rejected filings will
not carry over into the new system
and will require resubmission with
new fees.

Requesting Access to
Existing Entities
To file documents for an existing enti-
ty, users must first request access to
the entity’s record. Multiple users can
have access to an entity.

Steps to request access:

1) Log-in through MiLogin for
Business.

2) Search for the business entity
in the portal.

3) Click the entity name to open
the slide-out detail view.

4) Select “Request Access” and
enter the entity’s ID number
and the initial filing date in
Michigan.

5) After access is granted, re-
fresh the screen.

6) Filing buttons such as “File
Subsequent Document” or
“File Annual Report” will
then appear.



TAKING CARE OF BUSINESS

Looking Ahead

The launch of the MiBusiness Regis-
try Portal is a significant and neces-
sary modernization. While the new
system introduces several changes
to filing procedures and user access,
the benefits in usability and efficiency
will be substantial.

For updates and additional infor-
mation, visit www.michigan.gov/
corporations. The MiBusiness Regis-
try Portal will be available beginning
June 23 at www.michigan.gov/corp-
fileonline.

Alexis Lupo, Corpora-
tions Division Direc-
tor; Michigan Depart-
ment of Licensing &
Regulatory  Affairs;
Corporations, Secu-
rities & Commercial
Licensing Bureau. As Corporations
Division Director with the State of
Michigan, Ms. Lupo oversees the
review and filing of business entity
documents for the formation, con-
tinuation, and growth of corpora-
tions, limited liability companies,
limited partnerships, limited liabil-
ity partnerships, and trademarks.
She is a member of the State Bar of
Michigan and serves on the Busi-
ness Law Council as well as the
Corporate Laws and LLC & Part-
nerships Committees of the Busi-
ness Law Section. Ms. Lupo is
a graduate of Purdue University
and Western Michigan University
Cooley Law School. Ms. Lupo also
serves as Immediate Past Presi-
dent for the International Associa-
tion of Commercial Administrators,
which is comprised of government
officials responsible for business
registries and secured transaction
systems around the world.



TaAx MATTERS By Eric M. Nemeth

Federal Tax Law Uncertainty — Enforcement, Legislation, and Procedure
Welcome to 2025 and Beyond

IRS Staffing

At the time of the drafting of this
column, about the only thing that
was certain about IRS staffing was
that it continues to decrease. As of
March 2025, according to a Treasury
Inspector General Report, the IRS had
already had a reduction of over 11,000
employees. Perhaps most startling,
an estimated 3623 revenue agents
were included in that figure. Revenue
agents are the backbone of the exami-
nation function and support IRS liti-
gation and criminal investigations.
Since the IRS hired many employees
in the last two years that were experi-
enced accountants or revenue agents
from state agencies, the loss or “brain
drain” is likely to be severe. Since
that date, more revenue agents have
left as have a thousand revenue offi-
cers and technical support employ-
ees. There are estimates that the IRS
could loose over 30% of its workforce
in the coming months. There are
credible reports that some employees
who applied for the Deferred Resig-
nation Program “DRP” were denied
because they were deemed to be mis-
sion critical. Nevertheless, at least
some of those employees are expect-
ed to resign and pursue other career
opportunities. At the same time, the
hiring freeze remains at the IRS.

At a recent hearing before the
House Appropriations Committee,
Treasury Secretary Scott Bessent was
questioned about IRS staffing, bud-
geting, and priorities. Note, the Ad-
ministration’s fiscal 2026 discretion-
ary budget request for the IRS is a
$2.5 billion cut. Apparently, $2 billion
has been cut from the IRS information
technology budget. At the same hear-
ing, Secretary Besset signaled that the
IRS would meet revenue goals via
“smarter IT” and the “Al boom.” In
other words, bots over bodies.

For taxpayers and their represen-
tatives, regardless of political persua-
sion, the staffing cuts present practi-
cal challenges. First, many files will
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be orphaned. If a taxpayer needs an
affirmative action from the IRS, such
as, to process payoffs to clear title, re-
lease liens or levies or perhaps notify
the State Department to unfreeze a
passport, the delays could be legion.
Taxpayer Services has experienced a
staffing reduction. The scheduling of
administrative appellate conference
with the Office of IRS Appeals will
be delayed. That office is expected to
have approximately a 30% reduction
in staffing. Future hearings should
be expected to be briefer and closed
quicker to move the proverbial inven-
tory.

As for the “ Al boom” and “smart-
er IT” to be deployed by the IRS, what
will that look like? I have some in-
sights. I have already seen an uptick
in desk examinations of large dollar
items on a tax return. The examina-
tions are stylistic in nature. What I
mean is that the underlying tax re-
turn may have an error such as the
item is on the wrong line or perhaps
the wrong form. A letter is generated
to the taxpayer, and the taxpayer re-
sponds. Regardless of the response,
the IRS issues a Notice of Deficiency
or 90 Day Letter. This action requires
the taxpayer to petition the United
States Tax Court for relief. IRS Chief
Counsel has also experienced a num-
ber of departures from leadership and
the field. However, the proverbial can
has been kicked down the road. Per-
haps the IRS Chief Counsel lawyer
can muster an agent to assist in actu-
ally examining the issue short of trial.
Sometimes a human being has to look
at a stylistic error caused by another
human being. With over 150 million
tax returns to be processed yearly,
mistakes are going to happen.

Closing of DOJ (Tax
Division)

The Department of Justice has final-
ized a reorganization plan that would
separate the criminal tax and civil tax
divisions and reassign those units to

the department’s main branches. This
proposal is the latest plan to close the
tax division as a separate division of
the department. Since January, there
has been a significant decrease in tax
lawyers through retirements and res-
ignations. It is believed that about 400
full-time lawyers will be reassigned.
The practical impact is difficult to
assess at this time as many prosecu-
tion functions may be handled by
the respective U.S. Attorney offices
around the country. However, certain
technical review and other authoriza-
tion functions are likely to be impact-
ed. How, time will tell.

Internal Revenue Code Civil
Fraud Penalty-Jury Trial

In SEC v Jarkesy, 603 US 109 (2024)
the Supreme Court held that a civil
fraud penalty that the SEC sought
implicates the Seventh Amendment’s
right to a jury trial. A reasonable
interpretation of that ruling draws
parallels to IRC 6663. Section 6663 is
a civil fraud penalty that imposes a
75% penalty of the tax underpayment
due to fraud. IRC 6662, the accuracy-
related or negligence penalty is 20%.
In addition, if civil fraud is found,
there is no civil statute of limitations.
Therefore, the civil fraud penalty has
profound repercussions. Taxpayers
litigating tax years only held open
by the civil fraud penalty could pre-
vail based upon the statute of limita-
tions. Certainly, an understaffed IRS
will have limited ability to develop
civil fraud cases wherein the IRS car-
ries the burden of proof by clear and
convincing evidence. A significantly
higher burden than a preponderance
of evidence.

However, there are various chal-
lenges winding their way through
the courts as to whether the IRS can
assert the civil fraud penalty. The
United States Tax Court is an Article
I Court. Thus, a jury trial is not avail-
able. The practical impact of this situ-
ation is uncertain, at best. Taxpayers



TAX MATTERS

often choose to Petition the United
States Tax Court because litigation
is cheaper and often faster than liti-
gation in the United States District
Court. In addition, taxpayers do not
have to pay the tax and penalties and
sue for a refund before litigating their
dispute. This matter impacts other
IRS penalty sections and other agen-
cies have similar penalty regimes. We
can expect further litigation before
the United States Supreme Court.

New Tax Legislation

It is impossible to predict where the
federal budget and tax legislation will
finally settle. I have written in previ-
ous columns about the dynamics of
the reconciliation process and per-
haps more importantly, the dynam-
ics at work within the Republican
caucus in the House of Representa-
tives and the Republican caucus in
the United States Senate. The fissures
have begun to publically emerge with
key elected officials writing op-eds
about their opposition to various pro-
posed spending cuts such as Medic-
aid or their protests that there are
not enough spending cuts. What we
do know is that the current tax leg-
islation has many items, such as the
SALT cap, and various other tax rates
expire at the end of the calendar year
unless new legislation is passed.

It is reasonable to expect that the
legistative manuevers and arm twist-
ing will be legion. It seems that one
gambit to score the tax legislation is
that certain provsions will be for a
four-year term while others may be
permanent. Individual income tax
rates, corporate rates, estate tax ex-
emption and even the nontaxability
of certain forms of income all remain
in flux. Undoubtedly, clients will ask
more questions as the summer turns
to the fall. I believe that the most
sound counsel at this point is to not
panic or trade on rumor, especially
political rumors, and to pay attention
to developments.

Eric M. Nemeth of
Varnum, LLP, in Noui,
Michigan,  practices
in the areas of civil
and criminal tax con-
troversies, litigating
matters in the vari-
ous federal courts and administra-
tively. Before joining Varnum, he
served as a senior trial attorney
for the Office of Chief Counsel of
the Internal Revenue Service and
as a special assistant U.S. attor-
ney for the U.S. Department of Jus-
tice, as well as a judge advocate
general for the U.S. Army Reserve.
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Top Technology Threats for Businesses in 2025

As potentially vulnerable legal prac-
titioners representing potentially vul-
nerable companies in an era of cyber
attacks, it's imperative that we all keep
abreast of the trends in cybersecurity.
Over the years, we’ve heard about
phishing and whaling. We've been
warned about monitoring departing
employees and to watch our onboard-
ing of vendors. But what are the trends
in 2025 showing? Vishing and Cyber-
espionage are two of the most preva-
lent major threats for companies to
defend against in 2025. Both are on the
rise, and, with the increasing sophis-
tication of artificial Intelligence (AI),
threat actors are becoming harder and
harder to detect.

Cyber-Espionage

The first area of concern is “cyber-espi-
onage.” Business leaders and lawyers
need to be on the lookout for nation-
state led cyber-espionage particularly
from China. Since June 2024, there has
been an increased level of attacks from
China-linked threat actors, particu-
larly APT15, UNC5174, and APT41.
To date, there are at least 75 organiza-
tions that have been significantly com-
promised. But there are potentially
more organizations that have been
compromised and are yet unaware,
as many of these organizations were
only discovered when SentinelLABS
infrastructure was targeted. After ana-
lyzing the failed breach, Sentinel LABS
began searching for other victims,
assessed who the attackers were, and
when the attacks occurred.

But who is most susceptible to this
type of attack? Cyber-espionage at-
tacks target many different industries
to include manufacturing, govern-
ment, legal, finance, telecommunica-
tions, and research sectors (unsurpris-
ingly, all are critical infrastructure
organizations). What was a surprise
to researchers was that cybersecurity
companies themselves have become
a large focus of attack. According to
SentinelLABS, cybersecurity compa-
nies have become a valuable target be-
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cause of their “protective roles, deep
visibility into client environments,
and ability to disrupt adversary op-
erations.” One needs only to review
the massive outage and all the ripple
effects caused worldwide to multiple
industries by a faulty software up-
date from CrowdStrike in July 2019
to realize why cybersecurity compa-
nies are so valuable to threat actors.
For example, Crowdstrike observed a
150% increase in China-nexus activity
across all sectors of industry from 2023
to 2024.

But why is China on the radar?
According to a report by the Office of
the Director of National Intelligence,
“China remains the most active and
persistent cyber threat to the U.S.
Government, private sector, and criti-
cal infrastructure networks.” Chinese
threat actors have long targeted criti-
cal infrastructure and now seem to be
targeting the networks of small- to
medium-sized businesses. Sometimes,
these businesses are part of the criti-
cal infrastructure of the United States.
In other situations, they only provide
support services or are vendors to
critical infrastructure but still a criti-
cal part of the supply chain. The threat
actors infiltrate the business networks
and then lie in wait for the opportune
moment to cause disruptions and de-
grade service.

Vishing

What is a “vishing” attack? Vish-
ing, which is short for voice phish-
ing, is another threat that is growing
in popularity among threat actors. A
vishing attack is a social engineering
form that entices the victim to divulge
sensitive information. This enticement
has grown with our reliance on digital
platforms for communication, specifi-
cally with the increase in businesses
relying on voice communication
platforms such as Microsoft Teams
or Zoom. It’s these tools that vishing
threat actors have been able to exploit
with ease.

Vishing threat actors typically use
communication platforms that people
trust by mimicking trusted colleagues,
sending fraudulent meeting invites
and embedding malicious links dis-
guised as legitimate files. The use of
Al has made vishing much more suc-
cessful because the recordings closely
mimic the person’s known contacts or
company leaders and are extremely
difficult to detect. CrowdStrike in its
2025 Threat Report has observed a
442% increase in vishing between the
first and second half of 2024.

On the legal front, the Cyber Divi-
sion of the FBI has recently observed
that the “Silent Ransom Group” has
been targeting law firms and the
healthcare industry using a vishing
scheme where they pose as a member
of the firms IT department. The threat
actor then tells the employee there is
an IT issue that needs to be fixed and
they need to be granted access to the
computer. Because of the method the
threat actors are using to access the
employee’s computer and then the
company’s network, normally, this
method does not flag the firm’s IT se-
curity.

Stay Alert

Our firms, businesses and clients
alike, need to recognize these emerg-
ing threats and be prepared for tac-
tics as they evolve. Critical to threat
avoidance in both cyberespionage and
vishing is raising awareness among
all employees that these threats exist
and what they look like. Companies
should assess existing policies that
address how IT contacts employees
and ensure that all employees under-
stand the policy to avoid being fooled
by outside threat actors. As cyberes-
pionage threat actors become more
sophisticated and more patient, it is
critical that companies have strong
access controls ensuring that only peo-
ple with a “need to know” have access
to certain information. It is also criti-
cal to continuously monitor networks
and search for unauthorized access,
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realizing the threat actors may have
accessed the network but are simply
observing and waiting before causing
problems.

Kristina Pedersen
is a corporate asso-
ciate practicing in
) Butzel’s Ann Arbor
office. A 20-year Air
‘4 =, Force veteran, Peder-
Ll o sen blends her lead-
ership experience and advoca-
cy work to focus on transactions
and issues facing technology and
defense companies.




TOURING THE BUSINESS COURTS By Douglas L. Toering, Gerard V. Mantese and Patrick L. Klida

Succession Planning and Shareholder Litigation Program; Recent
Developments Nationally and in Delaware and New York

For this issue, we take a break from
interviewing business court judges.
Instead, we summarize a program
sponsored the Business Law Section
on business succession planning,
shareholder litigation, judicial and
mediation perspectives, estate plan-
ning, drafting, and valuation and tax;
provide a brief summary of recent
changes in Delaware corporate law;
and give an update on recent devel-
opments in the New York Commer-
cial Division.

Shareholder Litigation and
Succession Planning

The Importance of Succession
Planning Generally

On April 10, 2025, the Business Law
Section’s LLC & Partnerships Com-
mittee, the Corporate Laws Commit-
tee, and the Commercial Litigation
Committee co-sponsored a program
on succession planning, sharehold-
er/LLC member litigation, estate
planning, drafting, valuation, and
tax. The program also included help-
ful insight from eight business court
judges and five distinguished media-
tors.! In the past year or so, we have
heard much about succession plan-
ning. Indeed, the largest transfer of
wealth in history will occur in the
upcoming decades. Estimates range
from $80 trillion to $120 trillion. Thus,
succession planning is an important
issue for any business.

This brief column is not intended
to provide any kind of in-depth treat-
ment of the many complex and inter-
related issues involved in succession
planning. Rather, this is intended to
raise the issue for lawyers and their
clients (and for law firms, too).

Issues in Succession Planning,
Drafting, and Estate Planning
Succession planning requires the that
the owners and management look
to the future, with all its uncertain-
ties. “What happens when one of us
retires, wants to do something else, or
12

passes away?” This, in turn, involves
issues of ownership (Who? family;
others); management; control; vot-
ing classes and preferences; possible
securities issues; employment; strate-
gies to retain key employees (equity;
phantom equity; employee stock
ownership); exit strategy; mandatory
or optional triggers (death, disability,
divorce, termination of employment);
right to profit distributions (and, if
so, when and how calculated); debt;
capital calls and dilution of shares;
whether the owners may own com-
peting businesses and the corporate
opportunity doctrine; business valu-
ation and buyout provisions (date of
valuation; how the purchase price
is calculated (formula; stipulated
value), how much down, how much
paid in installments, interest rates,
security); tax; corporate organization
(C-corporation, S-corporation, LLC);
estate planning; and tax. In fact, tax
issues—both gift and estate tax as
well as income tax issues—can have
a major effect on succession plan-
ning. Involving key advisors—the
company’s accountant, corporate
counsel, bankers and financial plan-
ners, the owners’ personal advisors,
among others—is important. As is
sometimes said, “Failing to plan, is
planning to fail.” And, the earlier the
owners plan, the better.

Speaking of planning, a criti-
cal component is documenting the
agreements in writing, whether in a
shareholder agreement or buy-sell
agreement, phantom stock agree-
ment, operating agreement, and so
forth. Board or manager resolutions
will likely be needed. According to
statistics presented at this program,
about 50% of businesses will survive
five years or more; only about 1/3
will survive ten years or more. In-
deed, about 30% of family businesses
survive the second generation.

Part of succession planning often
involves family issues. Are family
members capable of continuing the
business? What if they are not inter-

ested? How can family members be
treated fairly (although not necessar-
ily equally) by their parent(s)? These
raise complex issues involving family
dynamics, corporate/LLC law, draft-
ing, estate planning, tax, valuation,
asset protection, and the potential use
of life insurance for taxable estates.?

Litigation Issues

But even with proper planning, the
transfer of ownership and control
does not always go smoothly. This
can lead to disputes and may result in
litigation. Gerard V. Mantese was the
lead-off speaker presenting on litiga-
tion and strategic considerations.’

In addition, eight business court
judges shared some of their experi-
ence and wisdom. The judges includ-
ed: Judge Annette J. Berry (Wayne),
Judge Chris Christenson (Genesee),
Judge Edward Ewell, Jr. (Wayne),
Judge Brian S. Pickell (Genesee),
Judge Brian R. Sullivan (Wayne),
Judge Victoria A. Valentine (Oak-
land), Judge Kathryn A. Viviano (Ma-
comb), and Judge Michael Warren
(Oakland). Some of the main issues in
shareholder litigation include: identi-
fying the real issues (“What's really
going on?”); how to manage the high
emotional component; how counsel
can rise above the fray (and avoid es-
calating the dispute), while still zeal-
ously representing their clients; effec-
tive communication with opposing
counsel; how and when to involve
the judge in resolving the litigation;
and the importance of drafting agree-
ments that will be clear years later if a
dispute arises.

One trial issue is how a sharehold-
er or an LLC oppression case* will be
tried if legal claims will also be tried.
The oppression claims are equitable,
so they are tried to a judge. But legal
claims are tried to a jury.

Mediation Issues

Mediation is, of course, a key part of
resolving business litigation, particu-
larly business divorces. For that issue,
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a distinguished panel of mediators
provided their advice.® Some of the
key issues include: understanding the
interpersonal dynamics; addressing
the emotional issues; getting to the
heart of the dispute (again, “What's
really going on here?”); allowing the
parties the ability to be heard and
proactive listening (mediation can be
your client’s “day in court”); recog-
nizing that the parties cannot change
the past, but they can move on to a
better future by resolving the dis-
pute; how the mediator can develop
trust with the parties; the importance
of preparation for mediation (by both
the clients and their counsel— this
includes the clients reading the other
party’s mediation brief); pre-medi-
ation sessions with the mediator,
counsel, and the parties; the use (or
not) of joint sessions; how to resolve
differences among the experts (com-
monly called “hot tubbing”); how
attorneys can be zealous advocates
without raising the emotions the par-
ties already have; and generally, how
mediation can be more client-centric.”
An excellent resource on dispute res-
olution issues generally is the Office
of Dispute Resolution, which coordi-
nates the dispute resolution services
of the Michigan State Court Adminis-
trative Office.®

Nationally: American

College of Business Court
Judges Meets in Michigan
The 19" meeting of the American
College of Business Court Judges
occurred in Traverse City from April
30-May 2, 2025. Judge Christopher
Yates presided as President and
Judge Michael Warren was elected a
Director. Congratulations to both!

Amendments to the
Delaware General
Corporation Law

Delaware’s Senate Bill 21, signed on
March 25, 2025, delivers the most
sweeping overhaul of the DGCL
in a generation.’ It codifies bright-
line safe harbors that bar equitable
relief or damages when a conflicted
transaction is either approved by a
disinterested board or ratified by an

informed, uncoerced vote of disin-
terested stockholders.”” The statute
introduces Delaware’s first statutory
definition of “controlling stockhold-
er”: one who (i) holds a majority of
the voting power, (ii) enjoys contrac-
tual or other rights to elect a major-
ity of directors, or (iii) owns at least
one-third of the voting power while
exercising managerial authority over
the corporation.”

Amended § 220 confines routine
inspection to nine specified records —
including charter, bylaws, board ma-
terials, and three-year stockholder
documents—and requires a clear-
and-convincing,  compelling-need
showing for any extras such as e-
mails."? Senate Bill 21 also grants con-
trolling stockholders the same duty-
of-care exculpation that directors re-
ceive under § 102(b)(7).” The General
Assembly fast-tracked these changes
after warnings that marquee corpora-
tions might reincorporate elsewhere
and that § 220 demands had pur-
portedly swelled into pre-complaint
discovery battles. This, supporters
claimed, threatened both Delaware’s
franchise tax revenues and overall
transactional certainty.'

A single, easily-overlooked clause
makes the overhaul even more con-
sequential: all amendments apply
retroactively unless a lawsuit was
already pending or a § 220 demand
was served before February 17, 2025.
That one sentence shutters untapped
entire-fairness claims, curtails books-
and-records that are claimed to be
fishing expeditions, and immediately
changes settlement calculus for deals
closed before that date (and that were
not in suit or the subject of a § 220 de-
mand as of February 17, 2025). Sen-
ate Bill 21’s exculpation of control-
ling stockholders further narrows
the field of claims, converting many
potential fiduciary-duty disputes into
purely disclosure-based skirmishes.
Expect insurers of D&O (directors
and officers) policies to reassess pric-
ing and policy carve-outs as the stat-
ute’s shields gain traction.

For Delaware corporations,
boards should inventory past trans-
actions to see which now fall within

the § 144 safe harbors, update com-
mittee charters and director-indepen-
dence questionnaires, and retrain fi-
nance and legal teams on the amend-
ed § 220 books-and-records response
protocol. Family businesses in the
midst of succession planning should
reevaluate buy-sell formulas, trustee
duties, and related-party arrange-
ments in light of the statute’s bright-
line control threshold and retroactive
reach. Counsel should also flag open
questions: the undefined contours of
“managerial authority,” the interac-
tion between § 144(5) exculpation
and existing charter provisions, and
the possibility of future Delaware
tweaks on fee-shifting. Acting now
secures the benefits of SB 21; wait-
ing risks litigating under an outdated
playbook while opponents leverage
the new one.

New York Commercial
Division

The New York County Lawyers Asso-
ciation honored the New York Com-
mercial Division on its 30th Anniver-
sary at NYCLA’s 2025 Annual Gala
on March 4, 2025. As part of the event,
the Commercial Division presented a
film explaining the effectiveness of
the Commercial Division."”

On the rulemaking side, the Com-
mercial Division has recently imple-
mented a number of a procedural
changes.  Administrative  Order,
signed on May 13, 2025 by the Chief
Administrative Judge of the Courts,
adds a new Rule 23 to the Rules of
the Commercial Division to provide
for the filing of amicus briefs.'* Also,
pursuant Administrative Order dat-
ed May 6, 2025 (effective July 7, 2025),
all parties with cases pending in the
Commercial Division must make ini-
tial disclosures.” The initial disclo-
sure scheme is similar to what has
been commonplace in federal courts
for some time, but it differs in several
significant respects.

Administrative Order, signed on
May 20, 2025, adds a model pre-trial
order as a new Appendix E to Section
202.70 of the Uniform Rules of the
Supreme and County Courts (Rules
of the Commercial Division of the
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Supreme Court) and amends the pre-
amble to Commercial Division Rules
25-33 relating to trial preparation and
procedure.'®

NOTES

1. The program was titled, “War and
Peace: Shareholder Litigation, Business Suc-
cession Planning, and the Largest Transfer of
Wealth in History.” It was held at the San Mari-
no Club in Troy with approximately 165 people
in attendance. Plans are already being discussed
for a similar presentation in western Michigan
in 2026. The program was planned and mod-
erated by Gerard V. Mantese and Douglas L.
Toering. The Chairperson of the Business Law
Section, Ian Williamson, introduced the pro-
gram.

2. Julius H. Giarmarco presented on estate
planning, and James J. Vlasic presented on
drafting issues. Thomas A. Frazee presented
on valuation and tax.

3. Mr. Mantese also presented on litiga-
tion and drafting considerations in succession
planning for the New York County Lawyers
Association at a continuing education program
on February 6, 2025.

4. MCL 450.1489 and 450.4515, respec-
tively.

5. Madngnla v Taunb, 496 Mich 685, 853
NW2d 75 (2014).

6. The mediators were Jennifer M. Grie-
co, William Horton, Thomas G. McNeill, Paul
Monicatti, and 1.W. Winsten.

7. See McNeill, Proposed Advancements
in Mediation Practices: Placing Clients at the Cen-
ter of Mediation, 103 Mich B J 16 (June
2024),< https:/ /www.michbat.org/journal/
Details/Proposed-advancements-in-media-
tion-practices-Placing-clients-at-the-center-
of-mediation?Article]ID=4895>; Toering &
Rose, Touring the Business Courts: Mediation Strat-
egies Discussed at Statewide Business Courts Pro-
gram; National Business Court Developments, 44
MI Bus LJ 13 (Fall 2024),< https://highetlog-
icdownload.s3.amazonaws.com/MICHBAR/
ebd9d274-5344-4¢99-8¢26-d13£998¢7236/
UploadedImages/pdfs/journal/Fall2024.
pdf#page=15>.

8. Michigan Courts, Office of Dispute
Resolution, <https:/ /www.courts.michigan.
gov/administration/offices/office-of-dispute-
resolution/> (accessed June 9, 2025).

9. See Ann Lipton, Business Law Prof
Blog, Delaware Decides Delaware Law Has No
Valne, <https:/ /www.businesslawprofessors.
com/2025/02/delaware-decides-delaware-law-
has-no-value/ > (posted February 17, 2025)
(accessed June 9, 2025).

10. 8 Del Code Ann § 144(a).

11. 1d. § 144(e)(2).

12. 14 § 220@)(D@—0), @(1)-0).

13. Id. § 144(d)(5).

14. See Katie Tabeling, Meyer Signs Corpo-
rate Law Bill After ‘Dexit’ Debate in the House, Del
Bus Times (March 26, 2025), <https://dela-
warebusinesstimes.com/news/meyer-signs-
corporate-law-bill-after-dexit-debate-in-the-
house/> (accessed June 9, 2025).

15. A Court That Means Business (video),
<https://vimeo.com/1060574090/¢2635bc-
faf> (accessed June 9, 2025).

16. Administrative Order of the Chief
Administrative Judge of the NY Courts,
AO/105/25 (May 13, 2025).

17. Administrative Order of the Chief
Administrative Judge of the NY Courts,
AO/104/25 (May 6, 2025). See also newly pro-
mulgated Rule 11-h of the Statewide Rules of
the Commercial Division.

18. Administrative Otder of the Chief
Administrative Judge of the NY Courts,
AO/111/25 (May 13, 2025).

Douglas L. Toering of
Mantese Honigman,
PC, is a past chair
of the SBM’s Busi-
ness Law Section, for
which he chairs the
Commercial  Litiga-
tion Committee and
Business Courts Committee. He
is a 2021 recipient of the Stephen
H. Schulman Outstanding Busi-
ness Lawyer Award. His prac-
tice includes commercial litigation
including shareholder litigation,
business transactional matters,
and healthcare law.

Gerard V. Mantese
' has a national prac-
| tice in shareholder,
| member, and partner-
| ship disputes, and
other complex busi-
ness litigation. He is
the CEO at Mantese Honigman,
P.C. He is co-chair of the State Bar
of Michigan (SBM) Business Law
Section’s LLC and Partnerships
Committee, and he is on the Board
of Commissioners of the SBM. Mr.
Mantese is also chair of the New
York County Lawyers Association
(NYCLA) Committee on Corpora-
tions, LLCs, and Partnerships. The
SBM has conferred both the Cham-
pion of Justice Award, as well as
the SBM’s highest award, the
Roberts P. Hudson Award, on Mr.
Mantese for his advocacy for vul-
nerable citizens and for his out-
standing service to the profession.

Patrick L. Klida of
Mantese Honigman,
P.C., in Troy, Michi-
gan, represents cor-
porations, business
owners, and pro-
fessionals in high-
stakes commercial disputes. His
practice includes shareholder and
partnership litigation, fiduciary
duty claims, contract disputes,
and appellate matters in state
and federal courts. Before join-
ing Mantese Honigman, he was a
partner at a Detroit-area business
firm and clerked for Judge Prentis
Edwards, Jr., of the Third Judicial
Circuit of Michigan.




Don’t Water Down the Drinks:
Anti-Dilution in Limited Liability

Companies

By Jordan B. Segal, Gerard V. Mantese, and Patrick L. Klida

Anyone who has seen The Social Network and
knows the history of Facebook knows that
equity dilution can lead to serious disputes
between equity holders. An investor, having
provided start-up capital, in exchange for a
stake in the business, will want the benefit of
the bargain and will not want to see succes-
sive equity raises reduce (or dilute) his own-
ership stake. On the other hand, a business
seeking outside investment may need to take
on additional investors at the cost of diluting
its existing equity holders. As a result of this
tension, early investors may well negotiate
for limitations on the company’s ability to
dilute its equity —usually in the form of an
anti-dilution provision.

Anti-dilution provisions in corporations
(especially Delaware or Model Business Cor-
poration Act jurisdictions) typically follow
standardized statutory frameworks (e.g.,
convertible preferred stock, preemptive
rights). Limited liability companies, on the
other hand, are creatures of contract—LLC
partners have more flexibility to customize
protections based on the LLC’s unique struc-
ture (capital accounts, tax allocations, profit
interests, etc.). But this flexibility also means
greater risk of ambiguity or unintended con-
sequences if anti-dilution provisions are not
carefully considered and drafted. In short,
while corporate anti-dilution provisions are
more standardized and easier to plug-and-
play, LLC anti-dilution provisions require
careful drafting to mesh with the unique fea-
tures of LLC economics, governance, and tax
treatment.

Approaches to Antidilution

Conceptually, the simplest form of antidi-
lution is “Percentage-based” protections,
which directly preserve the protected mem-
ber’s ownership percentage, regardless of
the price of the new units.! In other words,
if a member owned 20% of the LLC before
a new issuance, percentage-based protection
ensures that they maintain 20% ownership
after the new units are issued, even if that

requires adjusting other members’ percent-
ages or issuing “bonus units” to the protect-
ed member. This ensures that the protected
member’s percentage of total ownership
remains unchanged or is adjusted based on
a negotiated formula. While this form of pro-
tection is easier to understand and adminis-
ter, it can create issues with capital account
balances and tax allocations in an LLC (espe-
cially if units also carry economic rights like
profit distributions).

For these reasons, “Price-based antidilu-
tion” is a more common form of protection,
in which a new issuance causes a price-per-
unit adjustment, generally in one of two dif-
ferent forms.

“Full ratchet” protection adjusts the
member’s ownership as if they had original-
ly invested at the new, lower price per unit,
regardless of how many new units were is-
sued.? For example, if a member bought units
at $10 each and the LLC later issues units at
$5, full ratchet would retroactively treat the
original investment as if it had been made at
$5, effectively doubling the number of units
to which the protected member is entitled.
This heavily favors the protected member.

A “Weighted Average” protection is
more moderate. It adjusts the original mem-
ber’s ownership based on a formula that
considers both the price and the number of
units issued in the dilutive round. The ad-
justment reflects the “blended” impact of the
new issuance, softening the dilution with-
out fully shifting all the economic benefit to
the protected member. This is often seen as
a more balanced approach between inves-
tor protection and company flexibility. The
exact weighted average formula can vary
from case to case® These formulas can be
described either as “broad-based” weight-
ed-average formulas that include all forms
of outstanding equity —common units, pre-
ferred units, options, warrants, etc. Alterna-
tively, a “narrow-based” weighted-average
formula would adjust the price per unit ac-
cording to a formula that only considers the

15
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price of common (or, perhaps common and
preferred units). The precise formula used in
any given case is usually heavily negotiated
between the parties.

Tax Implications

A crucial distinction between dilution pro-
tective strategies lies in the tax treatment of
LLCs as partnerships under Subchapter K of
the Internal Revenue Code. Any reallocation
of equity in an LLC —such as the issuance of
new units to a protected member —must be
accompanied by corresponding adjustments
to capital accounts and allocations of income
and loss. Failure to maintain these balances
can cause allocations to lack “substantial eco-
nomic effect,” triggering IRS scrutiny and
potentially invalidating the intended eco-
nomic sharing among members.

For allocations to have substantial eco-
nomic effect under IRC 704(b), they must
track the underlying economics of the LLC.
Anti-dilution adjustments that allocate ad-
ditional units to certain members without
adjusting their capital accounts can result in
allocations that do not reflect real economic
arrangements. Further, adjustments that in-
volve exchanges of units or money can trig-
ger the disguised sale rules of IRC 707(a)(2)
(B), resulting in unintended taxable events.
Finally, reallocation of equity that masks
debt can be recharacterized as a loan, impact-
ing basis, interest deductibility, and profit al-
locations.

Compatibility with Capital Call
Provisions

Anti-dilution adjustments can conflict with
capital call mechanics, especially if new issu-
ances arise from member contributions under
a capital call. Without clear coordination,
this can result in overlapping protections or
unintended dilution. Careful drafting should
clarify the priority of capital calls versus anti-
dilution adjustments. Indeed, dilution is a
common action taken against members who
fail to make a required capital call.* Without
the ability to dilute a defaulting member, the
other members may well be without an effec-
tive remedy if a partner cannot or will not
provide funds under a capital call. Thus, the
protected members’ partners will frequently
insist on an express carve-out of the anti-
dilution provision (however structured) for
defaulted capital calls.

Soft Alternatives

Anti-dilution clauses often overlap with pre-
emptive rights, creating potential conflicts
over who is entitled to new units and how
governance rights shift as a result. Operating
agreements should specify how these rights
interrelate and ensure consistent outcomes.
Anti-dilution adjustments can also impact
voting rights, altering control dynamics and
potentially leading to governance disputes if
not clearly addressed. It is for this reason that
fledgling limited liability companies might
opt for alternatives that (while not prohib-
iting dilution outright) make dilution con-
siderably more difficult, or require consent
from the protected member. For example,
the operating agreement might well require
a supermajority of members to consent to
the issuance of additional equity or admis-
sion of additional members. While this does
not preclude dilution, it ensures that a pro-
tected member can only be diluted when he
consents or at least a supermajority consents,
and can require other concessions (such as
greater management rights or other negoti-
ated items) in exchange for his reduction in
membership percentage.

Remedies for Breach

One breaches an anti-dilution clause or
effectuates a dilution without contractual
consent at one’s own peril because dilution
of membership interests is often the subject
of a claim for oppression, breach of fidu-
ciary duty, breach of contract, or all three.
In Michigan, a breach of an anti-dilution
provision in an LLC’s operating agreement
is, above all, a matter of contract.® When the
agreement guarantees a member the right
to maintain a specified ownership percent-
age—whether through preemptive rights,
mandatory consent for new issuances, price-
based adjustments, or a percentage-based
true-up—a unilateral dilution constitutes a
contractual violation.® The primary remedy
for such a breach is compensatory damages,
designed to restore the aggrieved member’s
“but-for” economic position. In a closely held
company without a public market, however,
damages often remain speculative until a
defining event—such as a sale or recapital-
ization —crystallizes the member’s loss.” The
Michigan Supreme Court’s decision in Frank
v Linkner illustrates this principle—in that
case, new “Series C” units were issued in
breach of an unwritten anti-dilution prom-
ise, only for common-unit holders to receive
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nothing when the company later sold. The
court held that the cause of action accrued
at the moment of dilution rather than at the
day of the sale proceeds, and that claims filed
more than three years after the dilutive act
fell outside the statutory window. The court
also held, however, that fraudulent conceal-
ment may toll this statute of limitation.® This
teaches that members must vigilantly moni-
tor cap-table changes and invoke their rights
promptly, for the mere passage of time can
extinguish contractual relief.

Yet because each LLC unit embodies a
unique bundle of economic and governance
rights, Michigan courts have long recognized
that damages alone may not make a minority
member whole.” Specific performance and
rescission therefore serve as indispensable
equitable supplements to contractual relief.'
Where an operating agreement requires
unanimous member approval for equity is-
suances—or prescribes a particular formula
for price-based anti-dilution protection—a
court may void an unauthorized issuance
outright, treating it as though it never hap-
pened." When dilution cannot simply be un-
wound by striking new units from the books,
courts may compel “make-up” issuances, or-
dering the breaching party to allocate addi-
tional units to restore the minority’s percent-
age interest. And when a dilutive transaction
is already consummated, rescission remains
available to unwind the entire contract and
reinstate the pre-breach membership struc-
ture.”? Although illustrative authority derives
from other jurisdictions— Lengyel-Fushimi v
Bellis, for example, where a New York court
enjoined a majority’s unilateral recapitaliza-
tion in the face of a unanimous-consent re-
quirement —the underlying principle holds
true in Michigan that the operating agree-
ment is the first law of the LLC, enforceable
as written, and cannot easily be displaced
by informal “past practice” or arguments of
business necessity."

Preventive relief in the form of prelimi-
nary injunctions and declaratory judgments
further protects a minority member from
irreversible harm." When a member dem-
onstrates a clear violation of a consent or
preemptive-rights clause coupled with an
imminent threat of dilution that would in-
flict irreparable injury —whether by depriv-
ing the member of voting power, eroding
economic value, or undermining future ap-
preciation —Michigan courts possess the au-
thority to freeze the cap table pending final

adjudication.”” This status-quo relief fore-
stalls the practical impossibility of unwind-
ing complicated equity transactions after the
fact. In Kassab v Kasab, a New York court in-
tervened midstream to halt a family-business
freeze-out, recognizing that once new shares
are issued and votes reallocated, monetary
relief alone cannot repair the harm.'® Michi-
gan courts, exercising their equitable pow-
ers,”” have the power to step in to preserve
a member’s equity under the statutory op-
pression remedy when dilution looms on the
horizon.” Moreover, a declaratory judgment
may clarify the parties’ obligations under the
anti-dilution clause, removing uncertainty
that can chill future capital raises or force
costly pre-issuance litigation.”

Michigan’s statutory oppression remedy
under MCL 450.4515 empowers a court to
grant relief when those in control engage in
“illegal or fraudulent or ... willfully unfair
and oppressive conduct” that substantially
interferes with a member’s interests.”’ Con-
duct expressly authorized by the operating
agreement is exempt, meaning that a harsh
but bargained-for dilution cannot be recast
as statutory oppression, unless the dilution
was a matter of discretion exercised in bad
faith or a self-interested motive.”

Once oppression is established, Michigan
courts enjoy broad equitable discretion “to
issue an order or grant relief as [they] con-
sider appropriate.”? The statute explicitly
contemplates remedies including voiding
unlawful issuances, canceling or reforming
provisions in the operating agreement or ar-
ticles of organization, injunctive relief, and
purchase of the oppressed member’s inter-
est at fair value —payable by either the LLC
or the wrongdoers.” Damages may also be
awarded, subject to the statutory limitations
period.** Federal courts have adopted the
same remedial breadth; in Eichenblatt v Ku-
gel, for example, the Eastern District of New
York allowed parallel breach-of-fiduciary-
duty and aiding-and-abetting claims to pro-
ceed alongside an oppression-style theory,
recognizing that dilution tactics can trigger
overlapping equitable and legal remedies.”

Timing remains a critical feature of statu-
tory oppression claims. Michigan law im-
poses a three-year limitation from accrual or
two years from discovery, whichever occurs
first.* In Frank v Linkner, the Michigan Su-
preme Court confirmed that accrual occurs
at the moment of dilution but also held that
equitable tolling may apply in cases of fraud-

Anti-dilution
adjustments
can conflict
with

capital call
mechanics,
especially if
new issuances
arise from
member
contributions
under a
capital call.



18

THE MICHIGAN BUSINESS LAW JOURNAL — SUMMER 2025

Thoughtful
drafting,
vigilant
oversight,
and swift
legal action
remain the
best defenses
against
unwelcome
dilution.

ulent concealment, courts construe such toll-
ing narrowly.” Thus, the prudent minority
member should pursue injunctive relief and
file both contract and oppression claims at
the earliest indication of unauthorized or bad
faith dilution.

Beyond explicit contractual obligations
and statutory protections, LLC managers
and controlling members must also contend
with fiduciary duties. Michigan law explic-
itly requires managers to act “in good faith”
and in the LLC’s best interests.”® Thus, even
when the letter of the operating agreement
authorizes capital calls or dilutive fees, self-
interested conduct can cross the line into
fiduciary breach triggering claims for dis-
gorgement of ill-gotten gains or equitable re-
allocation of distributions.”

The Michigan Court of Appeals discussed
the boundary between permissible contract-
authorized dilution and fiduciary breach in
Castle v Shoham, where the trial court found
no breach or oppression, reasoning that the
majority’s fee hikes and capital calls fit with-
in the broad contractual language in the op-
erating agreement. But the court of appeals
saw it differently. It reversed in part, hold-
ing that self-dealing by the majority could
still support a claim for oppression, even if
facially permitted by contract.*® Although the
claims ultimately failed on the facts, the deci-
sion underscores that fiduciary theories may
supplement contract and statutory claims to
capture the full spectrum of wrongful dilu-
tion.

Dissolution and liquidation of the LLC
remain available but serve as remedies of
last resort. MCL 450.4515 expressly allows a
court to dissolve the company, but Michigan
judges invariably explore narrower alterna-
tives —specific performance, rescission, in-
junction, reallocation of equity, damages, or
compulsory buy-out—before dismantling a
viable enterprise.’! Dissolution may be war-
ranted only where co-ownership has become
irretrievably toxic or the majority has looted
assets so thoroughly that liquidation is the
sole practical path to recover value.? Even
then, courts may tailor dissolution to preserve
certain operations or facilitate the minority’s
continuation in a new entity, consistent with
equitable principles.*® In practice, the very
specter of dissolution frequently serves as
leverage to induce buy-outs or compliance,
rendering actual liquidation rare.

A well-drafted operating agreement
should specify notice and consent proce-

dures, coordinate anti-dilution mechanics
with capital-call rights, and articulate dead-
lines for pursuing remedies. By embedding
precise formulas and drafting safeguards,
members can reduce ambiguity, making
breaches easier to detect and remedies sim-
pler to administer. Vigilant record-keeping
of cap-table changes and contemporaneous
documentation of management decisions
further clarifies the parties” respective rights,
providing clear evidence of breach or op-
pressive conduct when this occurs.*

Michigan’s layered framework for
addressing rights and remedies for dilution
begin with contract enforcement, extending
through equitable intervention, statutory
oppression claims, and fiduciary-duty theo-
ries. Thoughtful drafting, vigilant oversight,
and swift legal action remain the best defens-
es against unwelcome dilution. If those fail,
Michigan’s jurisprudence offers a compre-
hensive arsenal of remedies to restore the
minority’s bargained-for stake and preserve
the integrity of the LLC form.
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Appointing a Partnership
Representative: Key Considerations

for Smooth Sailing

(and Avoiding Rough Waters)

By John A. Sellers

A domestic limited liability company (LLC)
with at least two members is classified as a
partnership for federal income tax purposes
unless it files Form 8832 with the Internal Rev-
enue Service (IRS) and affirmatively elects to
be treated as a corporation.! For such LLCs,
an understanding of the manner in which tax
deficiencies are assessed and the identity of
the person having authority to make binding
decisions is critical.

The Centralized Audit Regime

The Bipartisan Budget Act of 2015 (BBA)
introduced significant changes to the man-
ner in which partnerships are audited and
tax deficiencies are assessed. A key feature
was the introduction of the concept of the
“partnership representative,” which sup-
planted the former “tax matters partner”
role. The partnership representative holds
considerably more power and responsibility
than the “tax matters partner” under prior
law, making selection of a partnership rep-
resentative an essential decision for any LLC
taxed as a partnership. This change, effective
for tax years beginning in 2018, centralized
audit authority at the LLC level, creating far-
reaching implications for all members in the
appointment of the partnership representa-
tive.

Under the BBA, by default, the IRS con-
ducts examinations at the LLC level to deter-
mine the accuracy of the company’s tax re-
turn (unless an opt-out election is made).? If
the examination concludes that there was an
underpayment of tax, the LLC itself must pay
the underpayment on behalf of its members.
Internal Revenue Code (IRC) section 6221(a)
provides: “ Any adjustment to a partnership-
related item shall be determined, and any tax
attributable thereto shall be assessed and col-
lected, and the applicability of any penalty,
addition to tax, or additional amount which
relates to an adjustment to any such item
shall be determined, at the partnership level,

except to the extent otherwise provided in
this subchapter.” Under this default method,
the IRS assesses and collects tax adjustments
at the LLC level in the year the audit is com-
pleted, thereby placing the economic burden
of the additional tax liability on the current
members of the LLC instead of on those who
were members for the year under audit.?

Opting Out of the Centralized
Audit Regime
Eligible LLCs may opt out of this central-
ized audit regime by making an election on
an annual basis. This election shifts any tax
liability to those who were members during
the tax year to which the adjustment applies,
and the LLC must issue adjusted Schedules
K-1 to those members within 45 days after
the IRS issues a notice of final judgment. As
a practical matter, given the liability at the
LLC level under the default method in IRC
6221(a), a secured lender of the LLC might
require the LLC to opt out each year so that
any liability would be imposed on the mem-
bers rather than the LLC. Making this elec-
tion, though, will result in a higher interest
rate on any underpayment compared to the
normal deficiency interest rate.*

To opt out, “Yes” must be selected on Line
33 of Schedule B on Form 1065, and Schedule
B2 must be completed. Only entities meet-
ing certain eligibility criteria, however, are
permitted to opt out. To be eligible, the LLC
must have no more than 100 members, and
each member must be an individual, a C
corporation, a foreign entity that would be
treated as a C corporation if it was a domes-
tic entity,” an S corporation, or an estate of
a deceased partner.® Eligible members, how-
ever, do not include partnerships, trusts, dis-
regarded entities, nominees or other similar
persons holding a membership interest on
behalf of another person, nonqualifying for-
eign entities, and estates of individuals other
than deceased partners.”
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Prudent estate planning is often a consid-
eration in the issuance or transfer of member-
ship interests. It is common for membership
interests to be held by a grantor trust or by a
testamentary trust following death. In such
instances, the LLC would not be eligible to
opt out of the centralized audit regime.

Also, if any member is an S corporation,
the number of shareholders of the S corpo-
ration must be included in the calculation of
the 100 member limit.® For example, if an S
corporation with two shareholders is a mem-
ber, then this two-shareholder S corporation
would account for 3 toward the 100 member
limit (the S corporation itself and each of its
two shareholders). An S corporation will be
an eligible member even if one or more of its
shareholders would be ineligible to directly
hold an interest in the LLC.°

Given these eligibility requirements, if
the members prefer to opt out every year, the
LLC’s operating agreement should include
express requirements for eligibility to hold
equity in the LLC that are consistent with the
eligibility requirements in IRC 6221(b)(1). It
should also include transfer restrictions pre-
venting assignment or other transfer of mem-
bership interests to anyone not meeting those
requirements.

The Role of the Partnership
Representative

Every LLC taxed as a partnership must
either designate a partnership representa-
tive in each taxable year or qualify as an eli-
gible small partnership and elect to opt out.
Absent an opt out election, a partnership
representative must be designated each year
on Schedule B on the LLC’s IRS Form 1065
partnership tax return.”® The designation
becomes effective when the return is filed
with the IRS. Importantly, the designation is
only effective for the tax year for which it is
made. Consider the example of an LLC that
designates a person as partnership represen-
tative for the 2025 tax year. A breakdown
in the relationship with that person subse-
quently occurs, and the LLC designates a dif-
ferent person as partnership representative
in 2026. If the IRS examines the 2025 return,
the person designated in 2025 will be the
partnership representative for the examina-
tion despite the relationship breakdown and
the designation of a different person in the
subsequent year.

If the IRS determines that a partnership
representative designation is not in effect for

the applicable tax year, it will provide writ-
ten notice to the LLC and have a period of 30
days in which to submit a designation. If the
LLC fails to timely do so, the IRS will des-
ignate someone to serve as the partnership
representative for the LLC."

The partnership representative designa-
tion requirement is intended to ensure that
the LLC has an available individual to dis-
cuss examination-related issues with the IRS
who possesses the necessary authority to
bind the LLC and that the IRS does not waste
time looking for an appropriate contact per-
son. The partnership representative can be
any person (individual or entity) with a sub-
stantial presence in the United States and
does not have to be a member of the LLC. If
the LLC designates an entity as the partner-
ship representative, it must also identify a
“designated individual” to act on its behalf.'?

A person designated as partnership rep-
resentative is deemed to be eligible to serve
as the partnership representative unless and
until the IRS determines that the person is in-
eligible.”® Each LLC and its members should
carefully consider who should serve as the
partnership representative or “designated
individual” acting for a partnership repre-
sentative that is an entity and to what extent
this individual has access to the LLC’s books
and records or other relevant financial data.
This is especially relevant given the nature of
the partnership representative’s role.

The partnership representative has ex-
clusive authority to act on behalf of the LLC
in any IRS examination or judicial proceed-
ing."* The authority of the partnership rep-
resentative includes binding the LLC, and
the actions taken and decisions made by the
partnership representative, including agree-
ments to adjustments, settlement offers, and
litigation strategies, are binding on all of the
members (including former members), even
if they disagree with, or are not aware of, the
partnership representative’s actions.”® As a
result, the partnership representative is the
ultimate decision-maker for the LLC with the
IRS and not simply a conduit for conveying
information to the IRS.

In designating a partnership representa-
tive, if one of the members is selected for the
role, attention should be given to the vary-
ing and potentially conflicting interests of the
members, particularly in deciding whether
to exercise the opt-out election. The amount
of a member’s investment in the LLC relative
to the amounts invested by other members,
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for example, may affect that member’s will-
ingness to pay under the default method of
IRC 6225 or to make an opt-out election un-
der IRC 6226. Notably, the interests of newer
members who did not hold equity in the LLC
during the tax year under review may be ma-
terially different than those of the members
who did. Moreover, a person who is a mem-
ber of the LLC when designated to serve as
the partnership representative will have an
inherent conflict of interest if he or she then
ceases to hold equity.

Operating Agreement Provisions
and State Law Limitations

Following the BBA’s 2018 effective date, LLC
operating agreements often include provi-
sions addressing the partnership represen-
tative’s duties and obligations and express
limits of authority. They might include, for
example, such provisions as a requirement
that the partnership representative give
notice to the members of the pendency of
any examination, that member or manager
consent is required to enter into a closing
agreement with the IRS or to agree to extend
any statute of limitations, or that the opt-out
election must be made each year. Addition-
ally, the partnership representative may owe
state common law fiduciary duties to the
LLC and/or each of its members, includ-
ing duties of care and loyalty. The Treasury
Regulations, however, clearly provide that
the actions of the partnership representative
are binding and “[n]o state law, partnership
agreement, or other document or agreement
may limit the authority of the partnership
representative or the designated individual
as described in section 6223 and this sec-
tion.”*¢

As a result, while a carefully drafted op-
erating agreement might include specific re-
quirements and obligations limiting author-
ity or discretion, the partnership representa-
tive nevertheless has broad discretionary au-
thority to bind the LLC and its members. In
dealing with the partnership representative,
the IRS is simply not bound by any such con-
tractual or state law limitations, even if it is
aware of them. The IRS’s position is that “[t]
he partnership and the partnership represen-
tative are free to enter into contractual agree-
ments to define the scope and limits of their
relationship. However, because the IRS is not
a party to these agreements, it is not bound by
them.”" Also, given the expansive statutory
and regulatory authority granted to the part-

nership representative, traditional state law
agency and apparent authority principles do
not apply. In adopting the final regulations,
the IRS specifically rejected a proposal that
principles of agency law should apply to the
partnership representative and that the part-
nership representative should be operating
as the agent on behalf of the partnership sub-
ject to the same control by the partnership as
any principal would have over an agent. As
the IRS explained, “Section 301.6223-2(d) is
not intended to prevent partnerships from
taking advantage of state law remedies for
partnerships who wish to restrict a partner-
ship representative’s authority under state
law. Rather, the regulations leave the en-
forcement of such restrictions to the relevant
parties, which simplifies the administrative
proceeding consistent with the design of the
centralized partnership audit regime.”®

Consequently, if a partnership represen-
tative were to exercise authority and take
actions binding on the LLC contrary to the
LLC’s operating agreement, the LLC’s and
the members’ sole recourse may be to seek
recovery of damages based on claims of
breach of contract and/or breach of fiduciary
duty by the partnership representative.'

The designation of a partnership repre-
sentative remains effective until it is termi-
nated by a revocation of the designation, a
valid resignation, or an IRS determination
that the designation is not in effect. If there is
a change to the partnership representative or
“designated individual,” any actions taken
by the partnership representative or desig-
nated individual prior to the resignation or
revocation remain valid.?

Resignation

A partnership representative may resign
from serving in such role for any reason by
providing written notice to the IRS.* The
resigning partnership representative would
submit an IRS Form 8879 (Partnership Rep-
resentative Revocation, Designation and
Resignation), to the attention of the current
IRS employee point of contact (for example,
revenue agent, appeals officer, counsel). It
may only be submitted “after the IRS issues
a notice of administrative proceeding (NAP)
under Section 6231(a)(1) for the partnership
taxable year for which the partnership rep-
resentative designation is in effect or at such
other time as prescribed by the IRS in forms,
instructions or other guidance”? Accord-
ingly, it would be filed after the issuance of
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either Letter 2205-D (Notice of Selection for
Examination), Letter 5893 (Notice of Admin-
istrative Proceeding-Partnership), or Letter
5893-A (Notice of Administrative Proceed-
ing —Partnership Representative). If the IRS
withdraws the notice of administrative pro-
ceeding, any valid resignation submitted
prior to such withdrawal would remain in
effect.”® Additionally, Form 8879 may be filed
in connection with the filing of an adminis-
trative adjustment request (AAR) prior to the
issuance of Letter 2205-D, Letter 5893, or Let-
ter 5893-A. The resignation is immediately
effective upon the IRS’s receipt of the Form
8879.%

Within 30 days after receiving notice of
such a resignation, the IRS will send written
confirmation of receipt of that notice to the
LLC.* The LLC must then designate a suc-
cessor partnership representative within that
30-day period by filing a new Form 8879. If it
fails to do so, the IRS will designate a person
to serve as the partnership representative. A
resigning partnership representative lacks
the authority to designate a successor part-
nership representative.”® This is particularly
important in situations in which the partner-
ship representative resigns due to an adverse
relationship with the LLC or its members,
which could otherwise result in appointment
of a successor who does not have the confi-
dence or approval of the LLC or the other
members.

Removal

Of course, circumstances may arise in which
the LLC desires to remove the designated
partnership representative.”” Such situations
might include, for example, (a) an adverse
change in the relationship between the mem-
ber designated as the partnership represen-
tative and the LLC or the other members,
including litigation, breach of the operat-
ing agreement or termination of his or her
employment with the LLC; (b) a determi-
nation that the interests of the partnership
representative in the outcome of the exami-
nation are materially different than those of
the LLC or the other members; (c) a member
designated as partnership representative
subsequently divests his or her membership
interests in the LLC and is no longer a mem-
ber; or (d) the occurrence of events in the
partnership representative’s life which may
adversely affect his or her judgment or abil-
ity to be effective in the role, such as a disabil-

ity, a death in the family, divorce, insolvency,
or pending criminal charges.

The Treasury Regulations allow the LLC
to revoke a partnership-representative desig-
nation and appoint a new partnership repre-
sentative. This is typically accomplished by
filing an amended partnership return® or by
filing a Form 8979. The regulations allow any
member who held a membership interest dur-
ing the taxable year to which the revocation
relates to sign the revocation.”? A revocation
after the partnership return has been filed
may only occur when the IRS issues either a
notice of selection for examination as part of
an administrative proceeding or a notice of
administrative proceeding (NAP) under IRC
6231(a)(1) for the taxable year for which the
partnership representative designation is in
effect.’® In general, the IRS will issue a no-
tice of selection for examination to the LLC
(and not to the partnership representative)
prior to mailing the NAP to inform the LLC
that it is being selected for examination. This
provides the LLC an opportunity to change
its partnership representative before the for-
mal administrative proceeding commences,
thereby allowing the LLC to be represented
by a partnership representative of its choice
throughout the administrative proceeding.
The LLC, however, may not revoke the des-
ignation of a partnership representative who
was designated by the IRS without the IRS's
permission.’

Conclusion

The BBA and its centralized audit regime
fundamentally reshaped how LLCs taxed as
partnerships are audited, placing significant
emphasis on the pivotal role of the partner-
ship representative. This individual or entity
wields immense authority, capable of bind-
ing the LLC and all its members to decisions
made during an IRS examination or judicial
proceeding, regardless of individual member
agreement or knowledge or any contractual
or state law limitations or controls.

Given such expansive power, the se-
lection of a partnership representative is a
critical decision for any LLC taxed as a part-
nership. Members must carefully consider
not only the individual’s qualifications and
trustworthiness but also potential conflicts of
interest that may arise, especially concerning
the annual opt-out election. While operating
agreements can establish limitations, attempt
to define the scope of the partnership repre-
sentative’s authority, and impose notice and
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consent requirements, it is crucial to remem-
ber that the IRS is not bound by these inter-
nal agreements. Consequently, if a partner-
ship representative acts outside the bounds
of the operating agreement, the LLC and its
members may be limited to seeking recourse
through state law claims such as breach of
contract or fiduciary duty.

Strategically, LLCs and their members
must consider whether to remain in the cen-
tralized audit regime or to opt out annually
(if eligible). Opting out may be preferrable
for closely held LLCs with stable and eligible
membership when fairness dictates that tax
liabilities should follow the members who
benefitted during the audit year. This ap-
proach, though, requires careful structuring
of membership eligibility and ongoing ad-
ministrative due diligence, including annual
elections and prompt issuance of revised
Schedules K-1.

Remaining in the centralized regime may
appeal to LLCs with more complex owner-
ship structures, ineligible members, or a pref-
erence for administrative simplicity. Entity-
level resolution of tax matters can streamline
audit procedures and eliminate the need to
trace liabilities through past member re-
cords. The trade-off, though, is exposing cur-
rent members to liabilities to which they may
not have contributed and reliance on the sole
authority of the partnership representative.

Understanding the default centralized
audit regime, the criteria for opting out,
and the far-reaching implications of the
partnership representative’s authority are
paramount. Proactive planning, including
thoughtful selection of the partnership rep-
resentative and careful drafting of operat-
ing agreement provisions, can help mitigate
potential risks and ensure a smoother pro-
cess in the event of an IRS audit.

NOTES

1. See 26 CFR 301.7701-3.

2. 26 USC 6221(a).

3. Under IRC 6221, “the applicability of any penal-
ty, addition to tax, or additional amount which relates to
an adjustment to a partnership item must be determined
at the partnership level ... Therefore, the fraud penalty
under IRC 6663(a), as it relates to fraud on the partner-
ship return, must be determined at the partnership level,
even if there are partner-level determinations that may
need to subsequently be made. Omega Forex Grp, LC v
United States, 906 F3d 1196, 1211-12 (10th Cir 2018); see
also United States v Woods, 571 US 31, 39-41 (2013). “If
fraud is established at the partnership level, then all part-
ners will be liable for the fraud penalty on any underpay-
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13. See 26 CFR 301.6223-1(b). Such a determination
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tial presence in the United States.

14. See 26 CFR 301.6223-2(d)(1).

15. See 26 CFR 301.6223-2(a).

16. 26 CFR 301.6223-2(c)(1).
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26. 1d.

27. Additionally, after commencement of a partner-
ship action, the U.S. Tax Court is authorized to remove
a partnership representative in the partnership action
for cause, after giving notice and an opportunity to be
heard. See Rule 255.6(b) of the Rules of Practice and
Procedure of the United States Tax Court.

28. See 26 CFR 301.6223-1(c)(2).
29. See 26 CFR 301.6223-1(c)(4).
30. See 26 CFR 301.6223-1(c)(2).
31. See 26 CFR 301.6223-1(c)(6).
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Admission as an LLC Member
in the Absence of an Operating

Agreement

By Ian Williamson

Most business lawyers have experienced the
following scenario at least once, if not many
times: a dispute has arisen among supposed
owners of a limited liability company; the cli-
ent looks confused when asked if an operat-
ing agreement exists; and there appear to be
minimal or no records relating to the entity
whatsoever except for the initial articles of
organization, perhaps filed by a long-retired
CPA or by the client themselves. Where the
dispute involves questions as to whether par-
ties have legitimate claims to membership in
the LLC, the initial investigation becomes
particularly important, and the lawyer’s first
task is to evaluate the putative members’
claims as to how and when they were admit-
ted as a member of the company.

LLC membership interests are personal
property' that may be assigned, converted,
held in common by multiple persons,> and
used as security for financial obligations,’
but the Michigan Court of Appeals has had
limited opportunities to analyze or apply the
Michigan Limited Liability Company Act’s
guidelines for admission as a member of an
LLC. Until this year, nearly every opinion
addressing those guidelines has been unpub-
lished, leaving some uncertainty in Michigan
law regarding when a person might have be-
come an LLC member in the absence of an
operating agreement. Given the informality
with which many LLCs are operated, and
given that many LLCs lack operating agree-
ments, this can lead to instances where one
party may reasonably believe they are a
member based on the conduct of the parties,
but it is not clear whether statutory guide-
lines for admission have been satisfied.

Recently, the Michigan Court of Ap-
peals approved for publication its opinion
in Branch v Rudolph, No 368071, ___ Mich
App _,_ NW3d ___ (May 1, 2025). The
Branch case involved claims that an individ-
ual defendant (Kevin Rudolph) was a mem-
ber of an LLC defendant. Id. at *1. Rudolph
denied this and ultimately moved for sum-
mary disposition arguing, inter alia, that he

was not a member of the LLC, which the trial
court granted. Id. at *2. Branch appealed the
trial court’s order. After reviewing the argu-
ments and evidence that were raised in the
trial court and analyzing whether they met
the guidelines set forth in MCL 450.4501, the
court of appeals held that Branch’s proffered
evidence below was not sufficient to create a
genuine issue of material fact as to whether
Rudolph was admitted as a member to the
company in question. Id. at *5.

MCL 450.4501(1) and (2), which set forth
the statutory guidelines by which a person
may be admitted as a member of a limited
liability company, were adopted effective
December 16, 2010, through Public Act 290.
Branch v Rudolph will be the first published
Michigan Court of Appeals opinion inter-
preting and applying those guidelines.

The Statutory Bases for
Admission

The process by which someone may be
admitted as a member of an LLC depends
first on timing. Bartosiewicz v A2Q, LLC, Nos
345942, 345944, 2020 WL 1286227 at *4 (Mich
Ct App Mar 17, 2020) (unpublished). MCL
450.4501 addresses two different scenarios:
(1) admission as a member in connection
with the formation of a limited liability com-
pany, and (2) admission as a member after
the formation of the company. Depending on
the circumstances, the statutorily recognized
methods of admission differ. The current
statutory language of MCL 450.4501(1) and
(2) is as follows:

450.4501 Members; admission; liability

for acts, debts, or obligations.

Sec. 501.

(1) A person may be admitted as a

member of a limited liability company

in connection with the formation of the

limited liability company in any of the

following ways:

(a) If an operating agreement includes

requirements for admission, by com-

plying with those requirements.
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(b) If an operating agreement does not
include requirements for admission, if
either of the following are met:

(i) The person signs the initial
operating agreement.

(if) The person’s status as a mem-

ber is reflected in the records, tax fil-
ings, or other written statements of the
limited liability company.
(c) In any manner established in a writ-
ten agreement of the members.
(2) A person may be admitted as a
member of a limited liability company
after the formation of the limited liabil-
ity company in any of the following
ways:
(a) If the person is acquiring a member-
ship interest directly from the limited
liability company, by complying with
the provisions of an operating agree-
ment prescribing the requirements for
admission or, in the absence of provi-
sions prescribing the requirements for
admission in an operating agreement,
upon the unanimous vote of the mem-
bers entitled to vote.

(b) If the person is an assignee of a

membership interest, as provided in

section 506.

(c) If the person is becoming a mem-

ber of a surviving limited liability

company as the result of a merger or
conversion approved under this act, as
provided in the plan of merger or plan

of conversion.

For companies that have been informally
operated and perhaps organized without the
assistance of a business law attorney, these
relatively narrow guidelines for admission
as a member of a limited liability company
can result in substantial uncertainty, particu-
larly if relationships among putative owners
become strained. If the company has never
had an operating agreement or other written
agreement of the members, a person seeking
to establish admission as a member in con-
nection with the formation of the company
under MCL 450.4501 faces substantial hur-
dles if the company has not filed tax returns
and is generally lacking documentation. The
statutory guidelines for admission after the
formation of the company are different. If the
company lacks an operating agreement and
the membership interest is not transferred or
created through a plan of merger or conver-
sion, a person’s routes to establish admission
as a member are limited to either (1) unani-

mous vote of members entitled to vote, or (2)
assignment of the membership interest.

Permissive or Mandatory?

In addition to the recent Branch v Rudolph
opinion, the court of appeals has analyzed
and applied the current version of MCL
450.4501(1) and (2) in various unpublished
cases since its adoption. None of these cases
address the question of whether the legisla-
ture’s choice to use the word “may” in these
sections means that the statute is permis-
sive rather than mandatory. Under Michi-
gan law, courts must give the ordinary and
accepted meaning to the permissive word
“may” and the mandatory words “shall” or
“must” unless doing so “would frustrate the
legislative intent as evidenced by other statu-
tory language or by reading the statute as a
whole.” Atchison v Atchison, 256 Mich App
531, 535, 664 NW2d 249 (2003). If the use of
“may” in MCL 450.4501(1) and (2) is permis-
sive, then the statutory guidelines set forth
therein should be construed as methods by
which a person can establish admission as a
member of an LLC with certainty, while leav-
ing open the possibility that other arguments
for admission may be viable, if not definitive.

However, Michigan law further requires
that courts construing statutory language de-
termine the intent of the legislature by “ex-
amining the specific language of the statute”
and reading it “in the context with the entire
statute to produce a harmonious whole.” Yo-
pek v Brighton Airport Ass’n, Inc, 343 Mich App
415, 424, 997 NW2d 481 (2022). In Branch, the
only published opinion applying the statute,
the court of appeals does not directly ad-
dress whether MCL 450.4501(1) and (2) are
permissive but does refer to the definition of
a “member” as set forth in MCL 450.4102(2)
(p). Branch v Rudolph, supra, 2025 WL 868739
at *3. That definition states as follows:

450.4102 Definitions

Sec. 102

(1) Unless the context requires other-

wise, the definitions in this section con-

trol the interpretation of this act.

(2) As used in this act:

* % %

(p) “Member” means a person that
has been admitted to a limited liabil-
ity company as provided in section
501, or, in the case of a foreign limited
liability company, a person that is a
member of the foreign limited liability
company in accordance with the laws
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under which the foreign limited liabil-

ity company is organized.

The definition of a “member” for domes-
tic LLCs is limited to persons who have been
admitted “as provided in section 501.” The
Branch court appears to be relying on this
definition to interpret the guidelines from
MCL 450.4501(1) and (2) as mandatory rather
than permissive, which is consistent with the
general trend seen in unpublished Michigan
cases analyzing and applying those guide-
lines. See, e.g., Fowler v Keiper, No 360216,
2023 WL 4140323 (Mich App Jun 22, 2023)
(unpublished) (no genuine issue of material
fact as to whether the plaintiff was admitted
as a member in connection with the forma-
tion of LLC because documentary evidence
suggested another person was the sole mem-
ber, though the parties” communication his-
tory along with affidavits of third parties ar-
guably suggested otherwise).*

Establishing Membership in
Connection with Formation

A limited liability company is formed and
comes into existence on the effective date of
the articles of organization. MCL 450.4202(2).5
MCL 450.4501(1) clarifies that compliance
with or execution of an operating agree-
ment are the primary routes for admission as
a member at or around the time an LLC is
formed. However, the statute also identifies
several alternative methods for admission
as a member where companies do not have
operating agreements.

Operating Agreement

A company’s operating agreement is the
primary source for determining whether a
person has been admitted as a member of a
limited liability company. In fact, prior to the
December 2010 amendment to MCL 450.4501,
a person could only be admitted as a member
of a limited liability company in connection
with the formation of the entity by signing
the initial operating agreement.® Se, e.g., Coo-
per v Dean, No 283244, 2010 WL 1223160 at *2
(Mich Ct App Mar 30, 2010) (unpublished).
Though this article’s focus is admission as an
LLC member in the absence of an operating
agreement, it should be noted that whether
an operating agreement exists may not be
entirely clear.

As defined in MCL 450.4102(r), an “oper-
ating agreement” generally means “a writ-
ten agreement by the member of a limited
liability company that has 1 member, or be-

tween all of the members of a limited liability
company that has more than 1 member, per-
taining to the affairs of the limited liability
company and the conduct of its business.” In
Cooper, the court of appeals confirmed that
execution of the articles of organization of a
limited liability company does not establish
membership and noted that MCL 450.4202
allows “[o]ne or more persons, who may be-
come members” to file articles of organiza-
tion and create a limited liability company.
MCL 450.4202(1). Although Dean had signed
the articles of organization of the entity in
question, he never signed the operating
agreement and therefore did not become a
member in connection with the formation of
the company. Id.

However, this does not mean that articles
of organization are necessarily irrelevant to
membership. The Limited Liability Compa-
ny Act’s definition of “operating agreement”
clarifies that the term “includes any provi-
sion in the articles of organization pertain-
ing to the affairs of the limited liability com-
pany and the conduct of its business.” MCL
450.4102(r). While the articles of organization
in Cooper apparently did not qualify as an
operating agreement, articles of organiza-
tion should always be reviewed to determine
whether they include provisions that argu-
ably would qualify under the Act.

Records, Tax Filings, and Other Written
Statements

Michigan jurisprudence provides little detail
as to which “records, tax filings, and other
written statements” may be sufficient to
establish admission as a member in connec-
tion with the formation of a limited liability
company. In Bartosiewicz, the LLC in ques-
tion had no operating agreement but the
court of appeals noted that one member’s
“status as a member [was] reflected in the...
tax filings” of the LLC at issue but the court
does not identify the tax filings. Bartosiewicz,
supra, 2020 WL 1286227 at *4. An argument
that membership could not be based on tax
filings was apparently raised unsuccess-
fully in Allen & Allen Props, LLC v Smith,
No 365970, 2024 WL 3906640 (Mich Ct App
Aug 22, 2024) (unpublished). The Court of
Appeals did not identify the tax documents
at issue in that case and found that the trial
court had not relied on tax documents as a
separate basis for determining membership,
but rather as evidence of the parties” intent as
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to the meaning of operating agreement lan-
guage. Id. at *7.

Conversely, in Branch, which also in-
volved an LLC without an operating agree-
ment, the court of appeals held that a bank
signature card document that listed Kevin
Rudolph as a “member” was not sufficient
to establish Rudolph’s admission as a mem-
ber because it was a record or other written
document of the bank and not the limited lia-
bility company. Branch v Rudolph, supra, 2025
WL 868739 at *4. While the bank signature
card document contained information sug-
gesting that Rudolph was a member, it did
not meet the statutory requirement that the
information be on records or in statements of
the LLC itself.” Id.

The Branch court read MCL 450.4501(1)(b)
(if) narrowly to include only records or writ-
ten documents prepared and maintained by
the company and held that the presumptive
intent of the statutory language “was to al-
low LLCs to identify their own members in
records or written statements produced by
the LLC.” Id. In other words, if a company
without an operating agreement nevertheless
maintained a “member directory” or similar
document, such a document would presum-
ably satisfy the statute. But documents are
created by persons, and the Branch holding
provides no guidance or instruction on de-
termining whether a document is a “record
or written statement produced by the LLC”
if there is a dispute as to whether the docu-
ment’s creator is a member or agent of the
LLC. Practically speaking, the Branch opin-
ion may do little to clarify membership for
LLCs without operating agreements where
membership in the company is contested and
the parties cannot agree on whether an indi-
vidual creating a record or written statement
is authorized to act on behalf of the company.

Written Agreement of the Members

MCL 450.4501(1)(c) also permits admis-
sion in connection with the formation of a
limited liability company “in any manner
established in a written agreement of the
members.” The Limited Liability Company
Act does not include a definition for “agree-
ment” outside of the definition for “operating
agreement,” but the language of the Act gen-
erally strongly suggests that the legislature
would have simply used the term “operating
agreement” if that was the intended meaning
of “agreement” as used in MCL 450.4501(1)
(c).® Accordingly, this subsection is appar-

ently meant to be more inclusive than MCL
450.4501(1)(a), which is limited to operating
agreements.

Michigan jurisprudence does not provide
specific guidance as to what may constitute a
“written agreement of the members” in con-
nection with the formation of an LLC. MCL
450.4501(1)(c) does not appear to have been
analyzed by the court of appeals in any pub-
lished or unpublished opinion at this point.
Presumably, any writing enforceable as a
contract under Michigan law would qualify
under this subsection —and any writing that
adequately expresses the members’ intent
without ambiguity could arguably satisfy the
statutory language even if not enforceable as
a contract.

Establishing Membership After
Formation

For persons asserting admission as a mem-
ber of an LLC at some point after formation,
compliance with an operating agreement
remains paramount if the person is acquir-
ing a membership interest directly from the
company. If no operating agreement exists
or if the operating agreement is silent as to
admission, a person acquiring a membership
interest from the company may be admitted
via unanimous vote of the existing members.
For persons acquiring a membership inter-
est other than directly from the company or
through a plan of merger or conversion, the
only other means of admission identified in
the statute is as an assignee of a membership
interest as provided in MCL 450.4506.

Vote of Members

MCL 450.4102(v) defines a vote as “an affir-
mative vote, approval, or consent.” Michi-
gan law has recognized that “affirmative”
can be defined as “that which declares posi-
tively; that which avers a fact to be true; that
which establishes ....” People v Lukity, 460
Mich 484, 505 n 1, 596 NW2d 607 (1999), cit-
ing to Black’s Law Dictionary (6™ Ed.) at 59.
In order to demonstrate that a unanimous
vote, approval, or consent was “affirmative,”
then, a member should be prepared to show
at least some evidence that the alleged vote,
approval, or consent was declared positively
or averred to be true by all other members.
A person’s simple participation in an
LLC’s operations or management without
protest from established members does not,
by itself, meet this standard. The U.S. District
Court for the Eastern District of Michigan has

29
Michigan
jurisprudence
provides

little detail
as to which
“records, tax
filings, and
other written
statements”
may be
sufficient

to establish
admission as
a member in
connection
with the
formation

of a limited
liability
company.



30

THE MICHIGAN BUSINESS LAW JOURNAL — SUMMER 2025

While
assignment is
a valid means

of admission
as an LLC
member after
formation of
the company,
an assignee
may still face
hurdles to
obtaining
membership
status
depending

on the
circumstances
of the
company.

held that an informal involvement of persons
in the operation or management of an LLC,
even to the extent of providing them with
K-1s and allowing them to review confiden-
tial and sensitive information, is not suffi-
cient to constitute a unanimous vote of mem-
bers pursuant to MCL 450.4501(2)(a). Patel v
Bhakta, No 13-cv-14099, 2014 WL 5023460 at
*4-5 (ED Mich Oct 8, 2014).

In Bartosiewicz, the Michigan Court of Ap-
peals similarly ruled that MCL 450.4102(v)
“does not permit passive approval or con-
sent to admit a new member to an LLC...”
Bartosiewicz, supra, 2020 WL 1286227 at *5. As
in Patel, the putative member in Bartosiewicz
participated in the company’s operations
and management and even controlled the
company’s finances with the approval of the
company’s actual members. Id. Nonetheless,
the Bartosiewicz court held that without some
evidence of an actual affirmative vote for her
admission, there was no genuine issue of
material fact as to whether the plaintiff had
been admitted as a member.’ Id. The puta-
tive member had received payments that ap-
peared to be for a salary as opposed to distri-
butions. Id. at *2. In addition, though the LLC
in question had no operating agreement and
was therefore member-managed per MCL
450.4401(1), the court also noted that “non-
member managers may fill important roles
inan LLC,” citing to MCL 450.4402. Id. at *5.

Membership via Assignment

A membership interest in an LLC is assign-
able in whole or in part unless the company’s
operating agreement provides otherwise.
MCL 450.4504(1). The Act does not define
“assignment” and does not limit or restrict
LLC members to any specific method of
assignment of membership interests. How-
ever, a member seeking to establish admis-
sion after the formation of a company via
assignment under Section 501 should also be
prepared to demonstrate that the assignment
satisfies the requirements of Section 506.
MCL 450.4501(2)(b).

Under Section 506, an assignee of a mem-
bership interest in a limited liability com-
pany that has more than one member may
become a member only upon the unanimous
vote of the members entitled to vote. MCL
450.4506(1). If the LLC only has one mem-
ber, the assignee “may become a member in
accordance with the terms of the agreement
between the member and the assignee.” Id.
Michigan law provides that no particular

form of words is required for an assignment,
but the assignor must manifest an intent to
transfer and must not retain any control or
any power of revocation. Burkhardt v Bailey,
260 Mich App 636, 655, 680 NW2d 453 (2004).
LLC membership interests are personal prop-
erty and assignments of personal property
may be oral as well as written, which sug-
gests that an LLC membership interest may
be assigned orally. See, e.g., Case v Ranney,
174 Mich 673, 683-684, 140 NW 943 (1913).
However, an assignor may only validly as-
sign an interest that the assignor possesses.
See First of America Bank v Thompson, 217 Mich
App 581, 587, 552 NW2d 516 (1996). Accord-
ingly, a putative assignee of a membership
interest should ensure that the assignor can
support their own prior claim to the assigned
membership interest.

While assignment is a valid means of ad-
mission as an LLC member after formation
of the company, an assignee may still face
hurdles to obtaining membership status de-
pending on the circumstances of the compa-
ny. As noted, if the company has more than
one member, the assignee cannot become a
member without the unanimous vote of all
other members unless an operating agree-
ment exists and provides otherwise. MCL
450.4506(1). An assignee who is not admitted
via unanimous vote or in accordance with the
terms of an agreement with an assignor may
receive distributions that would otherwise
flow to the assigned interest but may not be
entitled to participate in the LLC’s manage-
ment or affairs. MCL 450.4505(2).

Conclusion

When dealing with LLCs that lack operat-
ing agreements, clearly identifying who has
been admitted as a member can be compli-
cated. The guidance available in Michigan’s
jurisprudence is limited, and the caselaw
that does exist is largely unpublished. While
the recent publication of Branch v Rudolph is
helpful, the statutory guidelines for estab-
lishing admission as a member leave open
questions that will continue to fuel litigation
into the future. With LLCs far outstripping
corporations and partnerships as the entities
of choice for conducting business in Michi-
gan, the court of appeals should consider
publication of additional opinions that ana-
lyze and apply MCL 450.4501(1) and (2) as
they come before the court.”
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NOTES

1. MCL 450.4504(1).

2. MCL 450.4503(1)(b).

3. MCL 450.4508.

4. The factual record also included sworn testimony
that the parties had agreed in writing to co-ownership,
and that a Michigan State Trooper was a witness to that
document, but the plaintiff had lost the agreement in
one of several different moves.

5. While a company does not come into existence
until the articles of organization have been filed, limited
liability companies are subject to the “de facto corpora-
tion” doctrine and may be bound by contracts executed
prior to the point at which they are formed. Duray De,
LLC v Perrin, 288 Mich App 143, 792 NW2d 749 (2010),
v denied, 488 Mich 994.

6. The current version of MCL 450.4501 was
adopted through Public Act 290 of 2010, which became
effective as of December 16, 2010. The previous version
stated in subsection (1)(a) that a person could be admit-
ted as a member “in connection with the formation of a
limited liability company, by signing the initial operating
agreement.” The statute did not provide for any other
means to be admitted as a member in connection with
the formation of the company.

7. The Branch court did not evaluate whether the
bank signature card document could serve as evidence
of an assignment of membership interest to Rudolph as
no party alleged or argued that any such assignment had
been made.

8. In practice, it seems likely that most such agree-
ments would qualify as an “operating agreement”
anyway under the broad definition set forth in MCL
450.4102(x).

9. The Bartosiewicz, plaintiff appears not to have
argued that any membership interest was assigned to
her, as the court of appeals does not discuss or analyze
this possibility.

10. This article was researched, drafted, revised, and
completed without the use of any generative Al, large
language models, or other artificial intelligence tools or
software.
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FCA US LLC v Kamax Inc, No 371234,
Mich App___,_ NW3d ___ (May 14, 2025)

Fastener manufacturer Kamax supplied approximately
180 different parts to vehicle manufacturer FCA. The
agreement between the parties included terms and con-
ditions incorporated into each purchase order, stating,
“This order is for approximately 65%-100% of our require-
ments.” Upon raising their prices, Kamax notified FCA
that it would no longer deliver parts based on their pre-
vious agreement. FCA then brought an action for breach
of contract against Kamax, and Kamax counterclaimed
unjust enrichment, common-law conversion, and statu-
tory conversion.

The trial court granted a preliminary injunction, requir-
ing Kamax to continue delivering supplies according to
the parties’ agreement. Kamax moved for summary dispo-
sition under MCR 2.116(C)(10) and for dissolution of the
injunction. Kamax argued that the trial court incorrectly
relied on Cadillac Rubber & Plastics, Inc v Tubular Metal Sys,
LLC, 331 Mich App 416, 952 NW2d 576 (2020), which had
been implicitly overruled by MSSC, Inc v Airboss Flexible
Prods Co, 511 Mich 176, 180, 999 NW2d 335 (2023). The trial
court denied Kamax’s motions, finding that the contract
between the parties constituted a valid requirements con-
tract.

On appeal to the Michigan Court of Appeals, the court
distinguished Cadillac from Airboss, finding no conflict
between them and refusing to infer that Airboss had im-
plicitly overruled Cadillac. The contract at issue in Airboss
did not contain a quantity term, whereas the requirements
contract in Cadillac stated a quantity term “between one
part and 100% of our requirements.” The court found that
the parties’ contract constituted a requirements contract
under Cadillac. Therefore, the decision of the trial court
was affirmed.

Branch v Rudolph, No 368071, __ Mich App
_»____NW3d___ (Mar 19, 2025)

Lee and James were partners in the transportation compa-
ny STL. After James passed away, his brother Kevin, who
had access to the company’s bank accounts, withdrew
money per Lee’s instructions, who claimed these trans-
actions were in the normal course of business. Lee later
established a new business, ST4L, which he asserted was
never active. The personal representative of James’s estate
sought a financial accounting from STL but received no
response, prompting her to file a lawsuit against Kevin,
STL, and ST4L. The complaint included allegations of
violating the Michigan Limited Liability Companies Act,
fraud, breach of contract, unjust enrichment, breach of
fiduciary duties, and conversion, among others.

*Tala Dahbour is a staff attorney at the Institute of
Continuing Legal Education.

After two years of legal discovery, Kevin and ST4L re-
quested a summary disposition, contending there were no
factual disputes since Kevin was not an STL member and
funds were used appropriately. The trial court agreed, rul-
ing there was no genuine issue of material fact and grant-
ing summary disposition. The plaintiff later sought recon-
sideration of the claims specifically against STL. The trial
court reviewed the motion without a hearing and denied
it, extending its original decision to dismiss the claims
against all defendants, not just Kevin and ST4L.

The estate appealed the trial court’s decision, arguing
that Kevin was a member of STL and requesting to pierce
the corporate veil, and contended that the trial court had
improperly dismissed their claims. In support of this, the
estate submitted documents from Chase Bank indicating
that Kevin was listed as a “member” on the company’s
bank account. However, the court of appeals dismissed
this claim, referencing MCL 450.4501(1)(b)(ii), which re-
quires that evidence of membership come from the com-
pany’s records or statements.

Plaintiff also argued that the trial court erred in dis-
missing claims against STL, which had not moved for
summary disposition and had not filed an answer. When
the issue was raised, plaintiff filed a motion for reconsider-
ation and requested a trial date for the unresolved claims.
Instead, the trial court concluded that the reasoning sup-
porting the dismissal of Kevin and ST4L also applied to
STL. In denying reconsideration, the trial court confirmed
dismissal of all claims against all defendants. The court of
appeals disagreed and found that the dismissal violated
plaintiff’s due-process rights, as plaintiff was not given
notice or an opportunity to be heard on whether STL was
entitled to summary disposition under MCR 2.116(C)(10).
The trial court’s dismissal of claims against Kevin and
ST4L is affirmed. However, because the claims against
STL were dismissed without due process, that portion of
the judgment is vacated, and the matter is remanded for
further proceedings. Affirmed in part, vacated in part, and
remanded.

Kircher v Boyne USA, Inc, No 166459,
Mich ___,  NW3d ___ (Mar 27, 2025)

In Kircher v Boyne USA, Inc, 513 Mich 1054, 4 NW3d 351
(2024), the trial court initially determined that the plain-
tiff had a valid breach of contract claim based on the
implied duty of good faith and fair dealing, thus deny-
ing the defendants” motion for summary disposition.
The dispute centered around settlement agreements that
included a formula for calculating the annual redemp-
tion price of the plaintiff’s shares, with language allowing
for changes only if “otherwise agreed.” After a 2018 real
estate transaction significantly increased the defendants’
debt, the formula yielded a negative value for 2019, and
the defendants refused to renegotiate the formula, leading
the plaintiff to file a breach of contract suit. The trial court
found questions of fact as to whether defendants breached
the implied covenant of good faith and fair dealing. The
Michigan Court of Appeals affirmed.
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On appeal, the Michigan Supreme Court held that the
court of appeals erred by holding that defendants were
contractually obligated to use a different formula under
the implied covenant of good faith and fair dealing. The
court ruled that this implied covenant cannot establish
new contract obligations where none exist, though it ap-
plies to how a party exercises discretion in fulfilling exist-
ing obligations. The phrase “unless otherwise agreed” did
not grant unilateral discretion but indicated that the par-
ties could mutually modify their agreement. Consequent-
ly, the court of appeals incorrectly upheld a breach of con-
tract claim based solely on the implied covenant without
an associated contractual duty. Reversed in part, denied
leave to appeal in part, and remanded the case to the trial
court for further proceedings.

McPherson v Suburban Ann Arbor, LLC, 135
F4th 419 (6t Cir 2025)

The plaintiff went car shopping at the defendant’s dealer-
ship, where she filled out a credit application and, later
that day, was informed of an approved financing plan
requiring a $2,000 down payment and various fees. After
completing the payment and signing, she received the
car’s title and drove it home. Weeks later, the dealership
notified her that the financing had fallen through, giving
her the options to return the car or accept worse terms.
When the plaintiff refused to sign the new agreement, the
dealership repossessed the car.

The plaintiff filed a lawsuit in federal court, alleg-
ing statutory conversion and violations of the Michi-
gan Regulation of Collection Practices Act, among other
state and federal claims. The jury awarded her $15,000
in actual damages, $23,000 for the value of the converted
property, and $350,000 in punitive damages. The plain-
tiff sought prejudgment interest, treble damages on state
claims, $555,039.50 in attorney’s fees, and $20,684.61 in
costs. The district court denied treble damages but grant-
ed her $418,995 in attorney’s fees, $11,212.61 in costs, and
$6,433.65 in prejudgment interest, totaling $824,641.26.

On appeal, the plaintiff argued for treble damages and
additional attorney’s fees; the defendant cross-appealed,
deeming the awards excessive. Although both Michigan
statutes under which the plaintiff prevailed allow for tre-
ble damages, they are discretionary, not mandatory. The
district court found them unnecessary, considering the
$350,000 in punitive damages already awarded. The dis-
trict court also expressed due process concerns because the
plaintiff’s total award resulted in a 9.2-to-1 ratio of puni-
tive to actual damages. Therefore, there was no abuse of
discretion in the district court’s decision not to grant treble
damages.

Regarding attorney’s fees, the district court applied a
well-reasoned approach. It reviewed market rates in Mich-
igan, past case rates, and justified the hours required given
the case’s complexity. It found the requested $600 per hour
rate for lead attorneys excessive compared to the market’s
95th percentile, settling at a $450 rate within the 75th per-

centile. After similar scrutiny regarding the associate’s
rate, the court’s award decision was considered reasonable
without abuse of discretion. Affirmed.
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