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From the Desk of the Chairperson
By Diane L. Akers

Business Lawyers  
Must “Go Green”
Climate change and associated green-
house gas regulation will create tre-
mendous challenges and opportunities 
for businesses. In Michigan and else-
where, the admonition to “go green” 
has taken on a whole new meaning, 

and the Michigan business and legal communities may 
not appreciate the magnitude and imminence of these 
looming impacts. In September 2008, the Section cre-
ated an Ad Hoc Committee on Climate Change and 
Sustainability (“Committee”), and charged it with the 
responsibility for investigating the status of Michigan 
businesses’ understanding of and readiness for climate 
change/sustainability challenges and opportunities.

In its first few months of its work, the Committee 
quickly concluded that there is a large gap between the 
amount of activity and information being generated in 
the governmental and technical communities and what 
is making its way through to the business community. 
The Committee also concluded that the need to close 
this gap is immediate and so has decided to go beyond 
its initial goals of assessment and reporting. The Com-
mittee sought and received the enthusiastic and invalu-
able support and cooperation of the Environmental Law 
Section, as well as contributions from other sections of 
the State Bar. 

The Committee’s first significant project has been an 
April 22, 2009 conference aimed at businesses and busi-
ness lawyers, focused on what they need to know now 
about the challenges and opportunities associated with 
climate change regulations and impacts. For example, 
Governor Granholm has already recognized that green-
house gas regulation will create tremendous business 
opportunities in Michigan. Last fall, the Governor re-
organized state government so that all activities related 
to renewable energy, energy efficiency, and job growth 
would be consolidated in one department, renamed the 
Department of Energy, Labor and Economic Growth 
(“DELEG”). The Governor appointed Stanley F. “Skip” 
Pruss to serve as CEO and Director of DELEG, and Di-
rector Pruss agreed to speak at the Section’s program. In 
part, the Committee hoped that Director Pruss would 
be able to address the recommendations being made to 
the Governor by the Michigan Climate Action Council, 
slated for sometime in the spring of 2009.  The Commit-
tee also immediately sought the involvement of repre-
sentatives from Washington, D.C. to ensure that federal 
initiatives on climate change and sustainability are also 
included.  

Although there certainly are highly technical aspects 
to climate change and energy use issues, all businesses 
and business lawyers need to know something about 

these topics from regulatory, financial, and legal stand-
points because, directly or indirectly, all businesses will 
be affected. These are not just issues for scientists and 
environmental lawyers. One of the Committee’s im-
portant objectives is to provide business lawyers with a 
broad overview of the field.

Many members of the Business Law Section also be-
long to other sections of the State Bar, and the Commit-
tee is also involved in providing more detailed resourc-
es focused on other substantive areas of law that affect 
businesses. For example, the April 22, 2009 conference 
includes technical, breakout sessions addressing climate 
change issues in the areas of business law, real prop-
erty law, tax law, and environmental law. The related 
sections of the Bar have been making very significant 
contributions to the Committee’s work.

Many Michigan businesses are already in a situation 
in which they’re having to play “catch up,” responding 
to regulatory and economic changes as they come along 
at a time when businesses have little flexibility and other 
pressures to manage. Helping clients gain even a small 
edge in these competitive times is what all business law-
yers strive for. The Committee and the Section hope to 
continue to be a resource that Section members can use 
to achieve that goal.
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DELEG
The new Department of Energy, 
Labor & Economic Growth (DELEG) 
officially opened for business on 
December 29. This follows Gover-
nor Jennifer M. Granholm’s signing 
of Executive Order 2008-20 on Octo-
ber 27, 2008, creating the DELEG. The 
new department will streamline state 
government by aligning all renewable 
energy and energy efficiency pro-
grams together and adding “Energy” 
to the former Department of Labor & 
Economic Growth’s name in recogni-
tion of this concentrated effort. Gra-
nholm appointed her special advisor 
on renewable energy, Stanley “Skip” 
Pruss, as director and as the state’s 
new Chief Energy Officer to oversee 
the workforce and economic devel-
opment efforts to prepare for Michi-
gan’s new energy economy.

The new DELEG brings together 
state employees from the Department 
of Environmental Quality, the Energy 
Office, and the Public Service Com-
mission to work on energy-related 
initiatives. This new office will part-
ner closely with the Michigan Eco-
nomic Development Corporation’s 
tax incentive and business attraction 
efforts. 

DELEG is also home to the Green 
Jobs workforce initiative as part of 
the governor’s  No Worker Left Be-
hind that is training workers for high 
growth industries. For qualifying 
participants, No Worker Left Behind 
provides up to two years of free tu-
ition at any Michigan community col-
lege, university, or other approved 
training program. 

 As part of the Green Jobs initia-
tive, DELEG is investing $6 million 
for green jobs to:

• Increase the number of green 
industries and businesses in Mich-
igan.

• Develop green education and 
training programs, spurring the 
growth of Michigan’s green econ-
omy.

• Invest in worker education and 
training to prepare our workers 
for green jobs.

• Support urban renewal by creating 
green jobs and training opportuni-
ties for a diverse mix of people.
 Michigan workers interested in 

pursuing new energy careers can 
find NWLB approved training pro-
grams on the Green Jobs Web site at 
www.Michigan.gov/greenjobs. For 
more information about DELEG, visit 
www.michigan.gov/dleg. The DE-
LEG will be hosting a daylong “Green 
Today, Jobs Tomorrow” conference 
on May 11 at the Lansing Center 
in Lansing. The conference will focus 
on workforce and economic develop-
ment for Michigan’s emerging green 
economy. The conference will bring 
together business, education and 
training, labor, environmental, com-
munity- and faith-based, and policy 
advocacy partners and stakeholders 
who are currently working on nurtur-
ing a green economy and talent base 
in Michigan. To sign up for email 
updates about the conference, please 
visit www.michigan.gov/greenjob-
sconference. 

Business Corporation Act 
Amendments

HB 5356 amending the Business 
Corporation Act was drafted by the 
section’s Committee on Corporate 
Laws. Governor Granholm signed 
the bill on January, 5, 2009. It is Public 
Act 402 of 2008 and effective on Janu-
ary 6, 2009. The amendments add two 
new substantially similar sections, 
sections 745 and 746 (MCL 450.1745, 
.1746), authorizing conversions of a 
domestic corporation to a business 
organization and a business orga-
nization to a domestic corporation. 
PA 402 amends section 545a (MCL 
450.1545a) to clarify that satisfying 
requirements that preclude an action 
regarding a transaction in which a di-
rector or officer has an interest would 
not preclude other claims. It also re-
peals Chapter 7B of the act regarding 
control share acquisitions. Amend-
ments to sections 211 (MCL 450.1211) 
and 241 (MCL 450.1241) permit ab-
breviations of required words in cor-
porate name with or without periods 
and permit a domestic LLC or foreign 
LLC authorized to transact business 

in the state to be appointed as resi-
dent agent.

Amendments added to HB 5356 in 
the senate add new section 806 (MCL 
450.1806). It provides that a certificate 
of dissolution submitted to the ad-
ministrator would be effective at the 
time the certificate was first received 
by the administrator, not the date of 
filing, if certain conditions were met. 
The conditions are: 1) the dissolution 
is pursuant to an agreement under 
section 488 or is commenced under 
section 804; 2) the administrator re-
ceived the certificate of dissolution 
after June 21, 2003 and before June 
30, 2003; 3) the corporation published 
notice of dissolution of the corpora-
tion under section 842a after June 21, 
2003 and before June 30, 2003; 4) the 
certificate does not set forth a subse-
quent effective time, not later than 90 
days after the date the certificate is re-
ceived by the administrator. New sec-
tion 806 provides that the administra-
tor’s date stamp on the certificate of 
dissolution is evidence of the date the 
administrator received the certificate. 
If there are multiple date stamps on 
the certificate, the earliest date stamp 
is evidence of the date the adminis-
trator first received the certificate.

In Duro Supply1 and Freeman v Hi-
Temp2 the Michigan Court of Appeals 
addressed whether notice of dissolu-
tion published before the Certificate 
of Dissolution is endorsed “filed” by 
the agency could cut off claims and 
concluded notice must be given after 
the agency endorsed Certificate of 
Dissolution is “filed”. Notice given 
after the Certificate of Dissolution 
was endorsed “filed” by the agency 
did cut off claims.3  No information 
regarding publication of notices of 
dissolution under section 842a (MCL 
450.1842a) are reported to the divi-
sion, and it is unknown how many 
corporations will actually benefit 
from new section 806 or how many 
claims will be impacted. According to 
the records of the Corporation Divi-
sion, however, the agency received 61 
Certificates of Dissolution after June 
21, 2003, and before June 30, 2003. 

DID YOU KNOW? By G. Ann Baker



Low Profit LLCs
2008 PA 566 and 567 amended the 

Michigan Limited Liability Company 
Act to permit the formation of a “low 
profit limited liability company.” 
Some people believe that Michigan 
law should provide for the creation 
of a special type of “low-profit” LLC 
to accommodate the participation of 
foundations and other nonprofits in 
joint community and economic de-
velopment projects. A “low-profit 
limited liability company” would be 
defined as an LLC that includes in its 
articles of organization a purpose that 
meets, and that at all times conducts 
its activities to meet, all of the follow-
ing requirements: 

• The LLC significantly furthers the 
accomplishment of one or more 
charitable or educational purpos-
es described in IRC 170(c)(2)(b) 
and would not have been formed 
except to accomplish those chari-
table or educational purposes.

• The production of income or 
appreciation of property is not a 
significant purpose of the LLC.

• The purposes of the LLC do not 
include accomplishing one or more 
political or legislative purposes 
described in IRC 170(c)(2)(d). 
The name of such limited liabil-

ity companies would have to con-
tain the words “low-profit limited li-
ability company,” or the abbreviation 
“L.3.C.,” with or without periods or 
other punctuation. The amendments 
provide that the attorney general 
may bring an action for dissolution 
if the LLC has ceased to meet any of 
the requirements in the definition of 
“low-profit limited liability compa-
ny” and failed to file a certificate of 
amendment changing its name.

Light Rail Service
HB 6542, HB6543, and HB 6546 to 

provide for nonprofit street railways 
are tie-barred to SB 1588, SB 1589, SB 
1590, and 1592. The senate bills are 
tie-barred to the three house bills and 
to HB 6625.  The bills were signed by 
Governor Granholm and are Public 
Acts 481, 482, 483, 485, 486, 487, 488, 
and 484 of 2008, respectively. The 
bills have immediate effect and pro-

vide for the development of “light 
rail” service.

Public Acts 481, 486, and 488 
amend 1867 PA 35, the Street Rail-
way Company Act, to provide for 
formation of nonprofit street railway 
companies. Public Act 482 amends 
the Nonprofit Corporation Act to 
make it applicable to nonprofit street 
railway companies. Public Act 483 
amends the Railroad Code of 1993 to 
clarify it does not apply to nonprofit 
street railway companies. All records 
for corporations formed under the 
Street Railway Company Act will be 
transferred to the Corporation Divi-
sion and any nonprofit street railway 
companies formed on or after the ef-
fective date of the amendment will be 
subject to the Nonprofit Corporation 
Act.

The Corporation Division’s da-
tabase, name availability program, 
forms, and online information will be 
modified to implement the new leg-
islation. Updated information will be 
posted on www.michigan.gov/cor-
porations as soon as it is available.  

Notice of Dissolution
In Jeffrey Thomas & Rootwell v De-

partment of Labor & Econ Growth, No 
280918, 2008 Mich App LEXIS 2496 
(Dec 16, 2008) (unpublished), the 
plaintiff alleged that the corporation 
did not receive notice of impending 
dissolution required by section 922 of 
the Business Corporation Act (MCL 
450.1922), and, therefore, the corpo-
ration should not have automatically 
dissolved. The plaintiff argued the 
corporation should not have been 
required to select a different name in 
conjunction with submission of an-
nual reports to renew its existence. 
The court of appeals affirmed the tri-
al court’s order granting the depart-
ment summary disposition. The court 
concluded that whether or not the 
plaintiff actually received the notice 
was not relevant to a determination 
whether the department complied 
with the notice requirement. The 
court found there was no genuine is-
sue of material fact as to whether the 
department notified plaintiff-Thomas 
of the impending corporate dissolu-
tion in sufficient time to allow him 

to file the delinquent 2004 annual re-
port before automatic dissolution of 
his corporation (plaintiff-Rootwell) 
would occur.

In February 2009, Notice of 
Impending Dissolution was sent to 
domestic profit corporations that did 
not file their 2007 annual report. In 
July 2009, Notice of Impending Dis-
solution will be sent to domestic non-
profit corporations that did not file 
their 2007 annual report. Corpora-
tions in good standing may use www.
michigan.gov/fileonline to determine 
if any annual reports are due and to 
file annual reports online.

NOTES 
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TAX MATTERS By Paul L.B. McKenney

A client confides in you about a Swiss 
investment account (or any offshore 
account or trust for that matter) cre-
ated several years ago. Somehow it 
was neither disclosed on tax returns 
nor was any income reported. He 
recently read front page articles in 
the New York Times, Wall Street Jour-
nal, and other publications about the 
IRS obtaining Swiss bank and other 
offshore bank and financial records 
that most had thought were secret. 
He asks a simple question—what 
does this mean for me? The client will 
not like either the criminal or civil 
sections of the multi-part answer.

First, he is right. The Swiss have 
now turned over many names to 
the IRS. On February 18, 2009, one 
large Swiss institution entered into 
a deferred prosecution agreement 
with the U.S. Department of Justice, 
disclosed investor names and paid 
$780,000,000 in fines, penalties resti-
tution, and interest to the IRS.1 The 
U.S. is seeking over 52,000 additional 
names regarding over $20 billion of 
invested assets from one institution 
alone.2 Criminal indictments are ex-
pected shortly from those in the first 
installment of revealed investors. Tax 
evasion is not a criminal offense in 
Switzerland. Other financial institu-
tions in Switzerland, Liechtenstein, 
and numerous offshore banks in the 
Caribbean basin are also providing 
names and other information to the 
U.S. Treasury. 

Second, for decades Schedule B of 
Form 1040 has contained two ques-
tions about foreign bank accounts 
and trusts. They are answered either 
“Yes” or “No.” There is no “Maybe, 
but…” entry. If there is a bank ac-
count and the answer is “yes,” then an 
additional filing is required—Foreign 
Bank Account Records, or “FBAR,” 
which are separate from income tax 
returns and due on June 30 every 
year. A foreign trust triggers a Form 
3520 filing requirement.

On March 26, 2009, IRS Commis-
sioner Shulman announced the com-
prehensive program discussed below 
under which qualifying taxpayers 
would not go to jail and have to make 
considerable transparent disclosures 
to the IRS, amend the last six years’ 
returns, and pay tax plus interest as 
well as certain penalties. 

What are the Issues?

Criminal
Even white collar criminals like to 
sleep at night. Can they go to jail? 
Absolutely, it is a realistic possibil-
ity. On the criminal side, failure to 
properly report the existence of such 
foreign accounts and trusts can vio-
late numerous felony provisions of 
the Internal Revenue Code. These 
start with a false statement under 
IRC 7206(1) merely for checking “no” 
to the above questions if the correct 
answer is “yes.” If there is unreport-
ed income from the accounts, then 
for each year that is a separate act 
of evasion, a five-year tax evasion 
felony under IRC 7201. If the income 
that funded the foreign account or 
trust was not reported years ago, that 
raises other issues. Despite it being a 
first offense, those situations typical-
ly involve very large dollar amounts 
and thus potentially harsh incarcera-
tion under the sentencing guidelines. 
The voluntary disclosure solution 
discussed below can preclude crimi-
nal prosecution, if the taxpayer both 
qualifies and takes prompt action.

Civil Tax & Penalties
Are there civil taxes and penalties 
too? The penalties, unless the tax-
payer makes a “voluntary disclo-
sure,” can readily exceed 100 percent 
of the balance in the accounts, and 
then there are the taxes and a fraud 
penalty on the income that went into 
the account as well as on unreported 
income the account generated. The 
penalty for failure to file a Form 3520 

regarding a foreign trust is 35 per-
cent per year. The penalty for willful 
failure to file the FBAR is 50 percent 
per annum. Also, if there is fraud or 
failure to file, then for civil tax pur-
poses there is no—repeat, no—statute 
of limitations. The IRS can go back as 
many years as they find records and 
assert draconian penalties, plus com-
pounded daily interest, on all of those 
years.

IRS Window of Opportunity 
for Most
For taxpayers not under criminal 
investigation, there is a window of 
opportunity to enter into a settlement 
program with the IRS. Those entering 
the program must a) file amended 
returns, including the newly dis-
closed assets for the last six years, b) 
pay tax and interest on the income, 
c) incur either a 20 percent accuracy 
related penalty under IRC 6662 or a 
25 percent delinquency penalty under 
IRC 6651, d) pay a 20 percent pen-
alty on the total balance on all such 
accounts using the highest account 
balance for the last six years, and e) 
provide full criminal and civil coop-
eration (including “dropping a dime” 
on others). 

Taxpayers may say this is a steep 
price. What does the taxpayer re-
ceive? One, the IRS will not pursue 
criminal tax evasion charges against 
taxpayers who fulfill the terms of the 
settlement offer. If they have illegal 
source income, such as gambling or 
drugs, they may be open to other 
charges if they elect to pursue the set-
tlement. Two, the IRS will not pursue 
other penalties against participating 
taxpayers. These include the FBAR 
penalties, which are annually up to 
50 percent of the account balance and 
the 75 percent civil fraud penalty on 
unpaid tax. With no past filings or 
fraudulent filings, there is no statute 
of limitations. The FBAR penalties 
alone for undisclosed accounts going 
back a number of years can readily 
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aggregate several hundred percent of 
the account balances. 

Why would the IRS do this? First, 
it will receive billions. Second, the 
accounts will be repatriated into the 
U.S. and the U.S. tax reporting sys-
tem. Third, it makes its point. Fourth, 
there will be people who do not elect 
to surface, and the government can 
criminally prosecute many of them 
to fulfill the compliance by the highly 
publicized (bad) example function.

Every qualifying taxpayer must 
make a fully informed decision 
whether or not to pursue the settle-
ment program after reviewing with 
informed counsel all relevant facts 
and circumstances. For those with 
legal source income, albeit skimmed 
or otherwise unreported, the decision 
will likely be to join the program. If 
they join the program, they must 
fulfill all of its myriad requirements. 
On March 26, the IRS also released 
memoranda that detail the long and 
complicated compliance journey for 
participating taxpayers. Those with 
illegal source income such as gam-
bling or drugs, or those who have a 
second passport and no strong ties 
to the U.S., may decide not to partici-
pate. 

For Those Who Bury Their 
Heads in the Sand…
The IRS announced that after this pro-
gram expires this coming September, 
it will vigorously pursue those who 
do not elect to enter it. Remember 
that the IRS will receive the names of 
account holders from foreign banks. 
Given what happened on the IRS’ 
2004 settlement offers on common tax 
shelters, experienced tax practitio-
ners expect the government to keep 
its word and most vigorously pursue 
those it discovers had such undis-
closed accounts and who did not 
come in under the offshore account 
settlement. In addition to paying bil-
lions to the IRS, many of those who 
bury their heads in the sand will go to 
jail, and for considerable time under 
the federal sentencing guidelines. 

NOTES 

1. See “Swiss Bank To Give Up Deposi-
tors’ Names to Prosecutors,” Wall Street Jour-
nal, Feb. 19, 2009, and “A Swiss Bank is Set to 
Open Its Secret Files,” New York Times, Feb. 
19, 2009.  Both articles were front page above 
the fold.

2. See “U.S. Wants More Client Names,”  
Wall Street Journal, Feb. 20, 2009, page 1.
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TECHNOLOGY CORNER By Kathryn L. Ossian

New Information Security Law Focus Under Obama Administration?

9

[Note from Michael Khoury: Kathy Ossian 
coincidently wrote an article on the same 
topic I was going to address for this issue. 
That gave me the opportunity to invite her 
to expand her article for the Technology 
Corner. MSK]

Our news is frequently filled with the 
latest data security breach of well-
known private and public organi-
zations. Certainly, federal agencies, 
including the United States Depart-
ment of State, the United States Depart-
ment of Commerce, and even the Pen-
tagon have experienced their share 
of such incidents. While many states, 
including Michigan, have passed laws 
directed at cybersecurity, including 
broadly based data breach notification 
laws,1 there is no comprehensive fed-
eral law addressing this subject.

The Center for Strategic and Inter-
national Studies (CSIS) Commission 
on Cybersecurity is a panel composed 
of leading government and informa-
tion security industry experts. After 
deliberating over a 16-month period, 
the panel issued a report2 urging Pres-
ident Obama to make information se-
curity an important focus of the new 
administration. 

The CSIS panel’s report calls for the 
creation of a new White House office 
to protect cyberspace—the National 
Office for Cyberspace or NOC.3 One 
of the primary goals in establishing 
the NOC is better coordination of mili-
tary, intelligence, and civilian efforts 
against cyberattacks. The Commission 
on Cybersecurity coined the acronym 
DIME—diplomatic, intelligence, mili-
tary and economic—as the necessary 
elements of a comprehensive federal 
cybersecurity plan.4

Among the panel’s other recom-
mendations is new legislation to facili-
tate quicker, more effective responses 
to security breaches. One such mea-
sure would be the proposed use of on-
line “data warrants” to replace tradi-
tional search warrants, which accord-
ing to the report “may be increasingly 

impracticable in the online environ-
ment.”5

The report also stresses the impor-
tance of recognizing individual priva-
cy and confidentiality as “central val-
ues that any government cybersecuri-
ty initiative must respect.”6 The panel 
suggests that government and private 
entities tailor authentication require-
ments to the level of risk involved. For 
example, it would be inappropriate 
to “demand robust credentials” from 
individuals seeking to access publicly 
available government records.7 

While the panel’s recommenda-
tions are understandably framed in 
terms of protecting national security, 
any new legislation or regulation in-
volving security breaches will likely 
impact all organizations, both in the 
public and private sectors. Data secu-
rity policies and practices will need to 
be examined and perhaps changed or 
updated in order to comply with the 
new laws.

The commission’s recommenda-
tions are expected to be well received, 
particularly because several of its 
members are also members of Presi-
dent Obama’s transition team.

NOTES

1. See, e.g., the California Database Breach 
Act, Cal. Civ Code Section 1798.82(e) and the 
Michigan Identity Theft Protection Act, MCL 
Section 445.72(a).

2. “Securing Cyberspace for the 44th Presi-
dency: A Report of the CSIS Commission on 
Cybersecurity for the 44th Presidency”, Decem-
ber 2008. http://www.csis.org/media/csis/
pubs/081208_securingcyberspace_44.pdf

3. Page 5, CSIS Report, supra.
4. Page 1, CSIS Report, supra.
5. Page 68, CSIS Report, supra.
6. Page 64, CSIS Report, supra.
7. Id., citing “Electronic Authentication: 

Guidance for Selecting Secure Techniques”, 
National Institute of Standards and Technology, 
August, 2008 (http://www.itl.nist.gov/lab/bul-
letns/bltnaug04.htm).
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New Amendments to the Michigan 
Business Corporation Act
By Justin G. Klimko

Introduction
The Michigan Business Corporation Act 
(“BCA”)1 was amended in the waning days 
of the 2007-2008 legislative session. After 
more than a year of consideration, revision, 
and debate, what began as HB 5356 became 
Public Act 402 of 2008. It was passed in final 
version on December 18, 2008 and signed by 
the Governor on January 5, 2009. The amend-
ments added provisions permitting conver-
sion of Michigan corporations into different 
types of business entities (and other entities 
into corporations); made clear that interested 
director transactions are not immune from 
all attack simply by virtue of independent 
director approval; made technical clarifica-
tions to provisions regarding indemnifica-
tion of directors; repealed the Michigan Con-
trol Share Act, which imposed restrictions 
on takeovers of certain types of Michigan 
corporations; and included certain other mis-
cellaneous amendments. These changes are 
discussed in more detail below.

Background
Michigan has a number of statutes that gov-
ern the formation and operation of business 
entities in the state. Principal among these 
are the BCA; the Michigan Limited Liability 
Company Act;2 the Michigan Professional 
Service Corporation Act;3 the Michigan 
Nonprofit Corporation Act;4 the Michigan 
Revised Uniform Limited Partnership Act;5 
and the Michigan Uniform Partnership Act.6 
The Corporate Laws Committee of the State 
Bar of Michigan Business Law Section moni-
tors the acts that apply to for-profit corpora-
tions, principally the BCA and the Profes-
sional Service Corporation Act, and proposes 
amendments from time to time. The amend-
ments principally serve to keep Michigan 
statutes up-to-date with developments in the 
corporate laws of other jurisdictions and the 
Model Business Corporation Act; to reflect 
general trends in corporate governance and 
regulation; and to address matters resulting 
from judicial holdings. The BCA typically is 
amended on a three- to four-year cycle, with 

significant previous amendments in 1989, 
1993, 1997, 2001, and 2006.

The principal reason for the long consid-
eration and delay of HB 5356 was the por-
tion of the amendments drafted to deal with 
the Michigan Court of Appeals’ holding in 
Miller v Allstate.7 Various insurance indus-
try interests objected to those provisions and 
endorsed amendments to the proposed lan-
guage. Other interests opposed the insurers’ 
proposals. In the meantime, the Miller hold-
ing was appealed to the Michigan Supreme 
Court. At the Supreme Court’s invitation, 
the Business Law Section, along with several 
other groups, submitted a brief as amicus 
curiae. The Supreme Court issued its opinion 
on July 2, 2008,8 which cured the immediate 
need for relief but did little to resolve the ul-
timate question.9 After all of the wrangling 
over the issues raised by Miller, the Miller-
related provisions were ultimately dropped 
from the bill.

The following discussion summarizes the 
BCA amendments implemented by PA 402.

Amendments to Permit Entity 
Conversions
Sections 745 and 74610 have been added to the 
BCA to permit direct conversion of domes-
tic corporations into other forms of domes-
tic and foreign business organizations. They 
also permit foreign business organizations to 
convert directly into domestic corporations. 
These sections use the same definition of 
“business organization” used in Section 736: 
a domestic or foreign limited liability compa-
ny, limited partnership, general partnership, 
or any other type of domestic or foreign busi-
ness enterprise, incorporated or unincorpo-
rated, except a domestic corporation.11

The conversion provisions mean that cor-
porations will not have to engage in mergers 
in order to change their form of organization 
or domiciliary jurisdiction, at least where 
reciprocal provisions exist in the laws that 
would govern the entity after conversion. 
However, the Limited Liability Company 
Act, Revised Uniform Limited Partnership 
Act, and Uniform Partnership Act do not yet 



have corresponding provisions permitting 
conversion.12 Therefore, the BCA conver-
sion provisions are currently available only 
for conversion of Michigan corporations into 
business organizations in other states.

Prerequisites 
Conversion of a Michigan corporation into 
another type of business organization is per-
mitted under the BCA if it is permitted by the 
law that will govern the internal affairs of the 
surviving business organization and the sur-
viving organization complies with that law. 

Similarly, conversion of business organi-
zations formed in other states into Michigan 
corporations is permitted under the BCA if 
the conversion is permitted by the law that 
governs the internal affairs of the foreign 
business organization and the converting or-
ganization complies with that law.

Plan of Conversion
The board of directors of a domestic corpora-
tion converting into another form of domes-
tic or foreign business organization must 
adopt a plan of conversion containing certain 
specified information. Among the informa-
tion that is required is the following:
  • the name and type of the business 

organization into which the domestic 
corporation will convert; 

   • the statute that will govern the inter-
nal affairs of the surviving business 
organization; 

  • the street address and the principal 
place of business of the surviving 
business organization; 

  • the designation and number of out-
standing shares of each class and 
series of the domestic corporation, 
including the classes and series enti-
tled to vote, those entitled to vote as 
a class, and, if the number of shares 
may change before the effective date 
of conversion, how the change may 
occur; 

  • the terms and conditions of conver-
sion, including how the domestic cor-
poration’s shares will be converted 
into shares or other ownership inter-
ests or obligations of the surviving 
organization, into cash, or into other 
consideration that may include own-
ership interests or obligations of a 
non-party entity (or any combination 
of the foregoing);

  •  the terms and conditions of the orga-
nizational documents that will gov-
ern the surviving organization.

Shareholder Approval
Following board approval, the plan must 
be submitted for shareholder approval13 in 
the same manner as applicable for mergers 
under Section 703a(3).14 This means that the 
board must recommend the conversion to 
the shareholders (unless it determines that 
because of conflicts of interest, subsequent 
events, contractual obligations, or other spe-
cial circumstances it should make no rec-
ommendation). Also, shareholders must be 
informed that they have a right to dissent 
under Section 76215 and demand fair value 
for their shares if they vote against the con-
version but it is nonetheless completed.

The voting provisions applicable to the 
approval of a conversion may present some 
interpretive questions. This is because Sec-
tion 745 refers to Section 703a(2) but the lat-
ter section by its terms mentions only merg-
ers and share exchanges. Under Section 
703a(2), a plan of merger or share exchange 
is approved if it receives the affirmative vote 
of holders of a majority of the outstanding 
shares entitled to vote on the plan and, if a 
class or series is entitled to vote on the plan 
as a class, the affirmative vote of the holders 
of a majority of the outstanding shares of the 
class or series. Section 703a(2) further pro-
vides that a class or series of shares is entitled 
to vote as a class in the case of a merger if the 
plan contains a provision that, if contained in 
a proposed amendment to the articles of in-
corporation, would entitle the class or series 
of shares to vote as a class, and, in the case of a 
share exchange, if the class or series is included 
in the exchange. Further, Section 703a states 
that a class or series of shares is not entitled 
to vote as a class in the case of a merger or share 
exchange, if the board determines on a reason-
able basis that the class or series will receive 
consideration under the plan with a fair val-
ue not less than the shares’ fair value on the 
date of plan adoption.

The question is whether these provisions 
of Section 703a(2) will also apply in deter-
mining whether a class vote is required in 
a conversion. On the one hand, Section 745 
directly refers to Section 703a(2) and gives 
no indication that these provisions should 
not fully apply to a conversion. Additionally, 
there seems to be no policy reason to apply 
different standards to a conversion than to 
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a merger or share exchange, especially since 
the end result of a conversion can also be ac-
complished via a merger or (at least in some 
cases) a share exchange. The Section 703a(2) 
provision regarding the board’s determina-
tion that a class will receive fair value is well 
adapted to the circumstances of a conversion. 
There is no indication that the legislature be-
lieved that different rules should apply when 
determining whether class votes are required 
in a conversion.

On the other hand, some provisions of 
Section 703a(2) do not apply neatly to con-
versions. Section 703a(2)(e),16 for example, 
states that action by the shareholders of the 
surviving corporation on a plan of merger 
is not required if (i) the articles of incorpo-
ration of the surviving corporation will not 
differ from its articles before the merger, and 
(ii) after the merger, each surviving corpora-
tion shareholder will hold the same number 
of shares, with identical designations, pref-
erences, limitations, and relative rights, as 
before the merger. Could this provision be 
applied to deny a converting corporation’s 
shareholders a right to vote? When the do-
mestic corporation is converting into a differ-
ent type of business organization, the answer 
would seem to be “no.”17 But what of a con-
version that will merely change a corporate 
domicile to a state other than Michigan but 
otherwise will preserve the corporation’s 
structure? The shareholders of the convert-
ing corporation in effect are the shareholders 
of the surviving corporation, since there is 
really a single entity involved in the trans-
action. At least in this type of conversion, it 
might be argued that Section 703a(2)(e) ap-
plies. The basic principles of the conversion 
provisions, however, seem to contemplate 
shareholder approval in all conversions.

Certificate of Conversion
 If a plan of conversion receives the requisite 
shareholder approval, the domestic corpo-
ration must file whatever formation docu-
ments are required to be filed under the laws 
governing the internal affairs of the surviv-
ing business organization.18 It also must file a 
certificate of conversion with the Department 
of Energy, Labor and Economic Growth. The 
certificate of conversion must contain much 
of the information required to be included 
in the plan as described above, must include 
statements that the plan was approved by 
the board and shareholders as required by 
Section 745, and must identify any assumed 

names of the domestic corporation that will 
be used by the surviving organization.

Effects of Conversion
Once the certificate of conversion becomes 
effective, the domestic corporation is con-
verted into the business organization speci-
fied in the plan. The shares of the domestic 
corporation are converted into the ownership 
interests or other consideration specified in 
the plan. The articles of incorporation of the 
domestic corporation are canceled. The sur-
viving organization has all of the liabilities 
of the domestic corporation. The conversion 
does not affect any obligations or liabilities of 
the domestic corporation incurred before the 
conversion and does not limit or affect the 
personal liability of anyone incurred prior 
to conversion. Also, although the surviving 
organization will be governed by the laws of 
its jurisdiction, the conversion does not affect 
the choice of law applicable to the domestic 
corporation with respect to matters arising 
before the conversion.

Upon conversion, the title to real estate 
and other property and rights owned by the 
domestic corporation remain vested in the 
surviving business organization without re-
version or impairment. The rights, privileg-
es, powers, and interests in property of the 
domestic corporation, as well as the debts, 
liabilities, and duties of the domestic corpo-
ration, will not be considered, as a result of 
the conversion, to have been transferred to 
the surviving business organization for any 
purpose under Michigan law. This should 
prevent the conversion, for instance, from 
inadvertently violating loan agreement cov-
enants against transfer of assets19 and should 
also prevent any interruption in a secured 
creditor’s security interest in the assets of the 
surviving organization. However, in the case 
of a conversion to a business organization 
formed under another state’s laws, secured 
creditors will have to file new financing state-
ments under that state’s UCC. Also, while 
the conversion may not trip anti-assignment 
covenants, any pledge of the shares of the 
domestic corporation may be violated by the 
conversion. Although the pledged interests 
should automatically be converted in the 
hands of the pledgee into ownership inter-
ests in the surviving organization, a pledgee 
may want to insure that pledged shares are 
replaced with ownership interests of the sur-
viving organization.
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The surviving business organization may 
use the name and the assumed names of the 
domestic corporation, providing that the as-
sumed names were previously on file and are 
identified in the certificate of conversion20 and 
the laws regarding use and form of names in 
the surviving organization’s jurisdiction are 
followed. Legal proceedings against the do-
mestic corporation may be continued as if the 
conversion had not occurred, or the surviv-
ing business organization may be substituted 
for the domestic corporation. The surviving 
business organization is liable, and is subject 
to service of process in a Michigan proceed-
ing, for the enforcement of an obligation of 
the domestic corporation. It is also liable in 
a proceeding by a dissenting shareholder of 
the domestic corporation.

Unless otherwise provided in the plan of 
conversion, the domestic corporation is not 
required to wind up its affairs or pay its li-
abilities and distribute its assets because of 
the conversion, and the conversion does not 
constitute dissolution of the domestic corpo-
ration. 

Certificate of Authority
If the surviving business organization of a 
conversion is organized under the laws of 
another jurisdiction but transacts business 
in Michigan, it will be required to seek a cer-
tificate of authority to transact business as a 
foreign organization.

Dissenters’ Rights
Shareholders of a corporation making a 

conversion will have dissenters’ rights. Sec-
tion 762(d)21 has been added to the BCA to 
provide that such a shareholder may dissent 
if the shareholder is entitled to vote on the 
plan of conversion. However, under Section 
762(d), a shareholder may not dissent if the 
corporation is converted into a foreign cor-
poration and the shareholder receives shares  
with terms as favorable in all material re-
spects, and that represent at least the same 
voting percentage of the surviving corpora-
tion, as the shares held before the conversion 
(such as in a merger meant solely to change 
a corporation’s domicile of incorporation). 
Also, the right to dissent is subject to the ex-
ceptions otherwise contained in Section 762.  
For example, no right is available for trans-
actions in which the shareholder receives 
cash or marketable shares or a combination 
thereof.

Conversion by Foreign Organizations
The provisions of Section 746 applicable to 
conversions of foreign business organiza-
tions into Michigan corporations are similar 
to the provisions of Section 745. The foreign 
organizations must follow the law of their 
jurisdiction of organization, must adopt a 
plan of conversion containing much of the 
same information required of such plans for 
domestic corporations under Section 745, and 
must file a certificate of conversion with the 
Department of Energy, Labor and Economic 
Growth, as well as articles of incorporation 
for the surviving Michigan corporation. The 
effects of the conversion are essentially the 
same as those for conversion of domestic cor-
porations described in Section 745.

Fees
Section 1060(e)22 has been amended to pro-
vide a $50.00 fee for filing a certificate of con-
version.

Interested Director Transactions
BCA Section 545a,23 which governs corporate 
transactions in which a director or officer has 
an interest, has been amended to reverse the 
outcome of Camden v Kaufman, 240 Mich App 
389, 613 NW2d 335 (2000). Section 545a pro-
vides a procedural approval mechanism for 
corporate transactions in which a director or 
officer has an interest. It provides a means 
to remove the common law taint that would 
make such a transaction in which a director 
or officer has an interest void or voidable 
solely because of the interest.24 

In Camden, the Michigan Court of Ap-
peals, in dictum, stated that approval of a 
transaction in accordance with Section 545a 
barred a claim for breach of fiduciary duty. 
In other words, the court stated that approv-
al of a transaction in accordance with Section 
545a prevented any challenge to the transac-
tion. This produced the anomalous result that 
transactions in which a director or officer is 
interested may be afforded greater protection 
than transactions in which no such interest is 
present. The Committee felt that this was a 
misreading of the language of Section 545a, 
which was not intended to validate transac-
tions or to afford a conflict transaction greater 
protection than a non-conflict transaction.

Under new Section 545a(4),25 satisfy-
ing the procedural requirements of Section 
545a(1) will not preclude other claims relat-
ing to a transaction in which a director or 
officer has an interest. Instead, those claims 
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will be evaluated under principles of law ap-
plicable to a transaction in which a director 
or officer does not have an interest. As a re-
sult, a transaction with an interested director 
or officer could still be subject to attack for 
other defects, such as insufficient corporate 
approval, breach of fiduciary or other duties, 
or illegality, even though the taint of the con-
flict is removed by satisfying section 545a(1). 
What, then, is the value of satisfying Section 
545a(1)? It should result in application of 
the business judgment rule presumption to 
any such attack. A transaction that is not ap-
proved under Section 545a(1) may be held to 
the entire fairness standard otherwise appli-
cable to interested party transactions.

Indemnification
BCA Section 564a(1)26 has been amended to 
make clear that, when a person is entitled to 
mandatory indemnification pursuant to Sec-
tion 563,27 the corporation is not first required 
to make a determination that the person has 
met a required standard of conduct. This 
clarification is intended to harmonize the 
statute. Section 563 provides that a defen-
dant who is successful on the merits or other-
wise in defense of an action or claim must be 
indemnified. Section 564a(1), however, could 
have been read to imply that an inquiry into 
the standard of conduct would first be nec-
essary for the corporation voluntarily to pay 
such a claim. In cases where indemnification 
is mandatory under Section 563 because the 
defendant has been successful, an evalua-
tion of the indemnitee’s standard of conduct 
should not be required. 

BCA Section 564b28 has been amended to 
permit a general authorization of future ad-
vances in connection with a single proceed-
ing. This will eliminate any question as to 
whether each advance must be separately 
authorized.

Repeal of Chapter 7B
PA 402 has repealed the Michigan Control 
Share Act, Chapter 7B of the BCA.29 The Com-
mittee had suggested repeal in connection 
with the 2006 amendments, but the change 
was dropped in the legislative process. 

Chapter 7B applied to the acquisition of 
voting shares in certain Michigan corpora-
tions that conferred on the acquiror voting 
power in excess of any of three different lev-
els of control. It provided that the acquired 
shares would lose their right to vote unless 
the remaining shareholders voted, by speci-
fied percentages, to continue those rights. 

Chapter 7B was one of a number of simi-
lar acts adopted by states in the mid-to-late 
1980’s in response to a furor over hostile take-
overs of corporations. This style of act gained 
favor because, after other types of state take-
over regulation had been struck down by 
federal courts as unconstitutional, Indiana’s 
control share act was upheld by the U.S. Su-
preme Court.30 Although primarily aimed at 
transactions involving publicly held corpora-
tions, Chapter 7B also applied to transactions 
in shares of privately held companies with 
more than 100 shareholders of record and 
other designated connections to Michigan.

The Committee believed that Chapter 7B 
was not an effective protection for corpora-
tions facing hostile takeover attempts31 and 
could serve as a trap for the unwary in trans-
actions unrelated to its original purpose. In 
connection with the repeal of Chapter 7B, 
BCA Section 762(1)(h),32 which provided an 
appraisal right tied to Chapter 7B, was also 
eliminated.

Miscellaneous BCA Amendments
The following BCA sections were also 
amended by PA 402:
 • A new subsection (2) was added to 

Section 100233 to provide that the 
BCA does not authorize Michigan to 
regulate the organization or internal 
affairs of a foreign corporation autho-
rized to transact business in the state. 
This would codify the internal affairs 
doctrine. The Committee does not 
believe that it constitutes a change in 
Michigan law.

 • BCA Section 241(b)34 was amended to 
permit limited liability companies to 
act as registered agents.

 • BCA Section 20135 was amended to 
eliminate the requirement that incor-
porators sign articles of incorpora-
tion “in ink.” The amendment would 
bring this section up to date with 
prior amendments permitting elec-
tronic transmission of filings.

 • BCA Section 21136 would make clear 
that abbreviations in corporate names 
(“inc.,” “co.,” “corp.,” etc.) may be 
used with or without periods (e.g., 
“inc.” or “inc”). 
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2. MCL 450.4101 et seq.
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5. MCL 449.1101 et seq.
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8. 481 Mich 601, 751 NW2d 463 (2008).
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Service Corporation Act. The Supreme Court vacated 
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10. MCL 450.1745 and 450.1746.
11. MCL 450.1736.
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partnership into a domestic limited liability company. 
The applicable committees of the Business Law Section 
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BCA.
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majority of the incorporators must execute and file a 
certificate of conversion.

14. MCL 450.1703a(2).
15. MCL 450.1762.
16. MCL 450.1703a(2)(e).
17. Since the new organization into which a cor-

poration would convert would have neither articles of 
incorporation nor shares, the threshold requirements of 
Section 703a(2) could not be met in this type of conver-
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18. For example, a domestic corporation convert-
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ware law.

19. Lenders, however, could begin to add covenants 
to loan agreements that are specifically addressed to 
conversion.

20. See new Section 217(5), MCL 450.1217(5).
21. MCL 450.1762(d).
22. MCL 450.2060(e).
23. MCL 450.1545a.
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ity of a committee of disinterested directors, all of the 
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28. MCL 450.1564b.
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30. CTS Corp v Dynamics Corp of America, 481 US 
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man Centers, Inc. in 2002-2003, Chapter 7B was used 
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ment to Chapter 7B to avoid the potential application of 
Chapter 7B to prohibit the Taubman family’s ability to 
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Force Majeure and Commercial 
Impracticability: Issues to Consider 
Before the Next Hurricane or 
Natural Disaster Hits
By Thomas S. Bishoff and Jeffrey R. Miller

Introduction
When Hurricanes Gustav and Ike hit the U.S. 
Gulf coast, they had devastating effects on 
facilities that manufactured goods ranging 
from resins and oil-based raw materials to 
finished products. The flooding, wind dam-
age, and loss of electricity forced countless 
manufacturing operations and distribution 
centers to cease production or supply tem-
porarily. Declaring force majeure, many sup-
pliers waived the white flag in the hope that 
their contract provisions, or, alternatively, 
the terms of the Uniform Commercial Code 
(UCC), would give them the protection they 
needed due to their inability to perform under 
their supply contracts. In such circumstances, 
sellers are often forced to consider two basic 
questions frequently under demanding time 
constraints: (1) what types of events relieve 
them from their obligation to perform; and 
(2) what rules govern the implementation of 
force majeure or commercial impracticabil-
ity.

This article examines some important con-
siderations surrounding force majeure events 
and identifies the rights and obligations that 
apply under both negotiated force majeure 
provisions and the UCC. In doing so, this ar-
ticle provides a framework for the legal and 
factual issues surrounding a declaration of 
force majeure, including what events justify 
force majeure, what procedures apply under 
the UCC, and what relief the declaration of 
force majeure provides. It also provides prac-
tice pointers to attorneys negotiating and in-
terpreting force majeure clauses.

What Events Justify Declaration of 
Force Majeure?
Before entering into a contract, sophisticated 
parties routinely consider and attempt to 
negotiate terms that provide protection for 
anticipated events that might occur during 
the course of performance. In the automotive 

industry, for example, it is not uncommon 
for the parties to account for changes in con-
sumer demand that may impact the buyer’s 
requirements for parts. Nor is it uncommon 
for parties to account for price fluctuations 
due to market swings for steel, resins, or 
other materials. 

But there are other events that parties of-
ten cannot anticipate. This is the purpose of a 
force majeure provision. Contracting parties 
can negotiate a “catch-all” provision that al-
locates the risks associated with various cate-
gories of extraordinary events that, while un-
likely to happen, may impact a party’s abil-
ity to perform. Black’s Law Dictionary defines 
force majeure as: “An event or effect that can 
neither be anticipated nor controlled. The 
term includes both acts of nature (e.g., floods 
and hurricanes) and acts of people (e.g., riots, 
strikes, and wars).”1 In application, force ma-
jeure is a contract doctrine (usually applied 
as a defense to breach or nonperformance 
claims) that relieves a party from ongoing 
performance due to impracticability or im-
possibility. 

The most litigated issue associated with 
force majeure is the threshold issue of which 
events fit within its definition and excuse per-
formance. The first place parties should look 
to answer this question is the contract itself. 
Like any other contract term, parties are free 
to negotiate what events they consider to be 
unanticipated or uncontrollable and to allo-
cate the risks posed by such events. And they 
often do. Parties routinely include an express 
force majeure provision that dictates (i) what 
events trigger declaration of force majeure, 
(ii) what procedures apply when force ma-
jeure is contemplated or declared, and (iii) 
what relief from performance the provision 
offers.2 

When a party is considering whether to 
invoke an express force majeure provision, it 
should interpret and apply that provision as 
any other contract provision. In other words, 



it should determine whether the events it is 
facing truly warrant a declaration that ongo-
ing performance is commercially impracti-
cable or impossible. It should also consider 
whether its interpretation is reasonable and 
weigh the possible consequences it would 
face if the non-declaring party (usually the 
buyer) objects and the decision to declare 
force majeure needs to be justified before a 
jury, court, or arbitrator. 

As is often the case, the scope of a force 
majeure provision provides little clarity and 
is subject to differing interpretations. Provi-
sions usually consist of nothing more than 
a laundry list of catastrophic categories of 
events (e.g., wars, hurricanes, tornados, labor 
strikes, etc.) that justify non-performance, 
leaving interpretation to a party’s good faith. 
In other cases, parties do not make any effort 
to define such events and instead rely on the 
application of the law to provide protection 
if it were ever needed. This is where the UCC 
and the common-law doctrines of commer-
cial impracticability and impossibility come 
into play. 

The doctrine of force majeure is codified 
in UCC 2-615 (“Failure of presupposed condi-
tions; nondelivery; partial delivery; excuse”). 
Subsection (a) sets forth the general rule: 

Delay in delivery or nondelivery in 
whole or in part by a seller… is not 
a breach of his duty under a contract 
for sale if performance as agreed 
has been made impracticable by 
the occurrence of a contingency the 
nonoccurrence of which was a basic 
assumption on which the contract 
was made….3

While this section aptly structures the relief 
of force majeure as a protection for sellers, 
who are most often the parties that declare 
force majeure, the protection may apply to 
buyers under appropriate circumstances.4 In 
considering UCC 2-615(a) and surveying the 
caselaw applying it, Professors White and 
Summers suggest that the doctrine applies 
when three elements are satisfied: (1) the 
seller must not have assumed the risk of 
some unknown contingency; (2) the nonoc-
currence of the contingency must have been 
a basic assumption underlying the contract; 
and (3) the occurrence of that contingency 
must have made performance commercially 
impracticable.5

Force majeure cases typically fall within 
one of two categories. The first category in-
volves sudden calamitous events, including 

“acts of God,” war, labor strikes, etc., that 
render ongoing performance impracticable, 
if not impossible. When the appropriate con-
ditions are met, these types of events gener-
ally will justify a party declaring force ma-
jeure. The second category involves changed 
economic circumstances that fundamentally 
alter the anticipated economics of a contract. 
These types of changed circumstances gen-
erally will not justify a party declaring force 
majeure.

“Acts of God” or Other Extraordinary 
Events
Contractual force majeure provisions rou-
tinely enumerate a list of extraordinary 
events that parties consider to be beyond 
their control. Typical provisions include such 
events as: acts of nature (including fire, flood, 
earthquake, storm, hurricane or other natural 
disaster), loss of electricity, cataclysmic loss 
or damage (including loss of materials or 
goods in transit), sabotage, arson, war, inva-
sion, acts of hostility from foreign enemies 
(whether war is declared or not), civil war, 
rebellion, revolution, military or usurped 
power or confiscation, terrorist activities, 
nationalization, government sanctions, 
blockage, embargos, labor disputes, strikes, 
and lockouts or interruptions. 

These types of extraordinary events dem-
onstrate why the doctrine of force majeure 
is needed. Parties to a contract cannot be ex-
pected to consider and negotiate individual 
terms for the impact of possible earthquakes, 
hurricanes, or other events that may disrupt 
a seller’s manufacturing operations and ren-
der it unable to meet its contractual obliga-
tions. Force majeure relieves parties from the 
burden of considering categories of unantici-
pated events. 

In the appropriate context, these types of 
cataclysmic events justify force majeure. But 
because there is a risk that force majeure may 
be declared improperly, courts regularly rec-
ognize two conditions that must be met for 
even these types of events to justify nonper-
formance: (1) the events must be beyond a 
parties’ reasonable control; and (2) the events 
must make ongoing performance commer-
cially impracticable or impossible. 

First, while some extraordinary events 
are beyond a party’s reasonable control, oth-
ers are not. Clearly, earthquakes, hurricanes, 
and other acts of God are beyond the control 
of the parties. But consider the example of a 
labor strike. Depending on the circumstanc-
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es, a strike may or may not be beyond the 
reasonable control of management. Because 
strikes may be avoided by undertaking ad-
ditional costs, courts may find that the cir-
cumstances of a specific strike do not justify 
force majeure. This is particularly true where 
a strike impacts a seller’s ability to manufac-
ture products for which it has been incur-
ring consistent losses. A court may consider 
it too convenient for the seller that its failure 
to compromise on certain labor demands al-
lowed the seller to terminate an unprofitable 
contract.6 On the other hand, if a seller is un-
able to avoid a labor strike notwithstanding 
its good faith efforts to negotiate a resolution, 
it may be able to support a claim of imprac-
ticability. 

Second, just because an event specified in 
a force majeure provision occurs does not au-
tomatically operate to excuse performance. 
The event must truly make performance im-
practicable or impossible, and it must be the 
precipitating cause for the inability to per-
form. For example, a hurricane only relieves 
a seller of its supply obligations under a con-
tract if the winds, flooding, or loss of power 
associated with the storm disrupt a seller’s 
manufacturing capabilities. This was the case 
recently for many sellers impacted by hurri-
canes Gustav and Ike. The hurricanes caused 
flooding, loss of power, and plant damage 
that required many manufacturers to shut-
down production for many weeks. There 
likely were many other plants, however, that, 
while damaged, could nonetheless continue 
production. Or the hurricanes may have only 
impacted production as a catalyst and not a 
cause. A plant may not be able to rely on force 
majeure if it were found that its facility was 
made unduly susceptible to damage from a 
storm as a result of failure to take reasonable 
precautions, including maintaining the facili-
ty.7 There are many circumstances that weigh 
into whether an event justifies force majeure, 
and the answer is not always clear. 

Economic Hardship Is Generally Insufficient
Economic hardship is the second broad cat-
egory of events. It is widely recognized that 
economic hardship alone does not justify 
declaration of force majeure. This category 
accounts for situations where the anticipated 
economic variables that a party has in mind 
when entering into a contract are lost or 
change, such that a contract becomes unprof-
itable. While this may result from a variety 
of circumstances beyond a party’s control, 

economic hardship generally is insufficient 
to excuse nonperformance. This is because 
the drafters of the UCC expect that parties 
understand the allocation of economic risk in 
a commercial relationship prior to entering 
into a contract, and the parties must be pre-
pared to “take the good with the bad.” 

The following situations generally will 
not justify declaring force majeure:

Contract Unprofitability. The failure to re-
alize anticipated contract profits (or the need 
to end losses) alone will not excuse nonper-
formance. The Seventh Circuit aptly summa-
rized this concept when it held:

A force majeure contract is not 
intended to buffer a party against the 
normal risks of a contract. The nor-
mal risk of a fixed-price contract is 
that the market price will change. If it 
rises, the buyer gains at the expense 
of the seller…if it falls…the seller 
gains at the expense of the buyer. 
The whole purpose of a fixed price 
contract is to allocate risk in this 
way. A force majeure clause inter-
preted to excuse the buyer from the 
consequences of the risk he express-
ly assumed would nullify a central 
term of the contract.8

Increased Costs. Under normal circum-
stances, increased costs are not grounds 
for force majeure. Comment 4 to UCC 2-
615 outlines this general rule, stating that 
“[i]ncreased cost alone does not excuse per-
formance….”9 While this rule is simple on its 
face, Comment 4 includes an exception for 
circumstances where “the rise in cost is due 
to some unforeseen contingency which alters 
the essential nature of the performance.”10 
Sellers often argue reliance on this type of ex-
ception to justify nonperformance, but courts 
rarely excuse nonperformance on the basis of 
increased costs.11 

Increased Costs Required to “Cover.” In ad-
dition to the common law rule requiring 
mitigation of damages, the UCC requires 
that a party cover where necessary to avoid 
or minimize damages resulting from non-
performance. Where a sudden calamitous 
event occurs that renders a seller only able 
to continue performing if it incurs additional 
burden or expense (e.g., a seller procuring 
spot purchases of raw materials on the open 
market at higher costs to meet its production 
schedule, a seller incurring increased trans-
portation costs to transport goods from an-
other plant, a seller needing to add addition-
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al shifts to compensate for other production 
shortfalls, etc.), the seller is required to cover 
and meet its contractual obligations notwith-
standing the higher costs.12

Termination by Sub-Suppliers. A sub-sup-
plier’s termination of a contract generally 
will not excuse non-performance, unless no 
alternative source of supply exists or the par-
ties contracted on the basis that only a specif-
ic sub-supplier would be utilized. This rule 
reflects the concept that a seller is deemed to 
have accepted the risk of its chosen supplier’s 
non-performance.13

What Procedures and Rights 
Apply When Force Majeure Is 
Declared
When force majeure is declared appropriately 
the next consideration is the procedures and 
rights that apply to excuse nonperformance. 
As with the events that justify force majeure 
in the first place, negotiated terms often dic-
tate procedures that must be followed to 
justify temporary or permanent nonperfor-
mance. While often also covered by contract, 
the law implies certain requirements.

The UCC Requires Seasonable Notice and 
Fair Allocation

The UCC imposes two express require-
ments. The first requirement is rather obvi-
ous: The seller must provide prompt notice. 
UCC 2-615(c) requires that “[t]he seller must 
notify the buyer seasonably that there will 
be delay or nondelivery and, when alloca-
tion is required under paragraph (b), of the 
estimated quota thus made available for the 
buyer.”14

The second requirement gives the seller 
a safe harbor for situations where either (i) 
the seller has a limited existing inventory of 
goods to fulfill its contractual obligations, or 
(ii) the force majeure event impacts only part 
of the seller’s capacity to perform. Under 
such circumstances, UCC 2-615(b) provides 
that a seller can satisfy its obligations to buy-
ers by allocating “in any manner which is fair 
and reasonable.”15 While the standard of “fair 
and reasonable” is far from defined, it mere-
ly requires that a seller treat all of its buyers 
(whether there are existing orders or antici-
pated spot buy orders from regular custom-
ers) equally and allocate whatever it is able 
to supply fairly. This rule should prohibit a 
seller from favoring buyers who pay higher 
prices. Comment 11 to UCC 2-615 makes this 
point by stating that “good faith requires, 

when prices have advanced, that the seller 
exercise real care in making his allocations, 
and in case of doubt his contract customers 
should be favored and supplies prorated 
evenly among them regardless of price.”16

The Burden of Due Diligence
In addition to the express UCC require-
ments, a party contemplating force majeure 
is subject to a burden of showing due dili-
gence. This burden operates as a condition 
precedent to excusing nonperformance and 
requires that the impacted party show that it 
took all reasonable actions to meet its contrac-
tual obligations notwithstanding the force 
majeure event. The due diligence burden is 
similar to the concept of “cover” discussed 
above. Faced with an event that poses risk 
to a seller’s ability to manufacture or deliver 
its products, the seller cannot sit idly by and 
claim impracticability. Instead, it must do 
everything within its power to avoid or min-
imize the impact of the event, regardless of 
the cost. Generally speaking, a seller assumes 
the risks associated with performance, and if 
it can only perform as a result of an event by 
incurring additional costs or additional bur-
den, it must do so to avoid breach of contract. 
To gain relief, the seller would need to dem-
onstrate its due diligence and that it could 
not perform despite its significant and good 
faith efforts to do so.

In an often-cited case stemming from 
a hurricane, the Third Circuit Court of Ap-
peals found that force majeure is not justified 
were a party fails to meet its due diligence 
burden:

For force majeure events to excuse 
nonperformance, some correlation 
must be drawn between the occur-
rence of an event and the obliga-
tion of the nonperforming party. 
We think that Gulf must show that 
it exercised due diligence to over-
come the effects of the specific force 
majeure events. Gulf must show that 
it tried to limit the problem and was 
not able and that it did everything in 
its control to prevent or minimize its 
happening. Gulf must show that its 
source of supply was either unavail-
able or undeliverable due to force 
majeure occurrences. To show that its 
source of supply was unavailable or 
undeliverable, Gulf must prove that 
despite its efforts, it was not able to 
produce its maximum daily contract 

FORCE MAJEURE AND COMMERCIAL IMPRACTICABILITY 19

As with  
the events  
that justify  
force majeure  
in the  
first place,  
negotiated  
terms often  
dictate  
procedures  
that must  
be followed  
to justify  
temporary or 
permanent 
nonperformance.



warranty of 625 Mmcf from either its 
regular or its reserve sources.17

When force majeure is declared appropri-
ately and its requirements are met, a party is 
relieved from the obligation to continue to 
perform. That relief, however, may be tem-
porary or otherwise limited in scope. UCC 2-
615(a) provides relief for either a “[d]elay in 
delivery” or “nondelivery in whole.” There-
fore, under the UCC, and as is often required 
in force majeure provisions, when a force 
majeure event presents only a temporary ob-
stacle to performance, the party is expected 
to resume performance when commercially 
practicable. If, however, the event renders a 
party unable to perform in whole, it should 
be relieved from any ongoing performance 
and the contract terminated by its terms (as-
suming there is a force majeure clause) or op-
eration of law.

Practice Pointers
A survey of force majeure case law suggests 
that practitioners consider the following 
practice pointers when negotiating or inter-
preting contracts that contain force majeure 
clauses.

Draft Force Majeure Terms Carefully. Par-
ties all too often rely on generic force majeure 
provisions that are not tailored to unantici-
pated circumstances that may apply to their 
specific business relationships. In negotiat-
ing provisions, parties should take care to 
anticipate the unanticipated. They should do 
this in two ways. First, where possible, they 
should include terms for the types of specific 
events that may pose a risk of non-perfor-
mance and dictate the procedures and relief 
that would apply if such events were to occur. 
For example, because the risk of a labor strike 
is particularly applicable to a manufacturing 
contract, the contract may warrant specific 
detail regarding the rights and obligations of 
the parties in the event of a strike. Second, 
caution must always be taken for the truly 
extraordinary types of events. Notwithstand-
ing the nature of a specific business relation-
ship, a natural disaster or other type of event 
may impact the ability to perform. Therefore, 
while specificity is helpful to account for cer-
tain situations, force majeure terms should 
also include a broad scope of application. 

Don’t Declare Force Majeure as a Pretext to 
Negotiate Higher Prices. Force majeure is not 
a “get out of jail free” card. Courts are very 
hesitant to allow parties to avoid contractual 
obligations, and they are particularly hesi-

tant when an event may be used as a pretext 
to avoid performance under an unprofitable 
contract. Performance is not impracticable or 
impossible when a seller faced with an event 
contacts the buyer and states that it may 
need to declare force majeure and can only 
continue to perform if the buyer pays eco-
nomic concessions. Such a letter will likely 
be a prominent exhibit to a lawsuit brought 
by a buyer asserting breach of contract and 
claiming that force majeure was not justified. 
A seller’s due diligence and cover obliga-
tions more often than not will require that it 
explore options and bear the expense of any 
higher costs incurred to continue perform-
ing. 

Document Efforts to Perform. A party de-
claring force majeure should take care in 
generating a record or paper trail evidencing 
its efforts to perform. The due diligence bur-
den requires that all reasonable efforts to per-
form be exhausted before performance may 
be excused. Therefore, a party should record 
its efforts to support its burden of proof. All 
avenues to perform should be explored and 
all letters, emails, purchase orders, or other 
records should be preserved. 

Force Majeure Declared Low in a Supply 
Chain May Not Relieve Others Higher in the 
Chain. Just because a supplier low in a supply 
chain declares force majeure, others still need 
to perform their due diligence before making 
a similar declaration. Using the automotive 
supply chain as an example, if a storm ren-
ders a raw steel supplier unable to meet its 
supply obligations to a Tier 1 buyer, the Tier 
1 may not be able to declare force majeure 
for its contracts with its original equipment 
manufacturer customer if it could nonethe-
less be able to find raw materials from other 
suppliers. All parties in a supply chain are 
subject to their own independent due dili-
gence burden.

Conclusion
By contract or operation of law, the doctrine 
of force majeure affords parties the opportu-
nity to allocate the risks associated with the 
variety of events that are unanticipated at the 
time of contracting but may occur during the 
period of performance. Notwithstanding its 
position in contract law as a safety net, the 
doctrine of force majeure is often misunder-
stood and regularly misapplied. Most com-
monly, sellers make the mistake of relying 
on force majeure provisions to avoid perfor-
mance on unprofitable contracts or declare 
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force majeure as a pretext to extract eco-
nomic concessions. A basic understanding 
of the doctrine, however, will go a long way 
to avoid pitfalls that frequently arise follow-
ing natural disasters and other unanticipated 
events.

NOTES 
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dismissal of commercial impracticability defense on 
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in the evidence presented to support an argument that 
a decline in the price of ammonia or natural gas was a 
non-occurrence which was a basic assumption on which 
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established under Illinois law that a decline in market 
price, standing alone, cannot be the basis for a defense of 
commercial impracticability.”). 

12. See Steel Indus, Inc v Interlink Metals & Chems, 
Inc, 969 F Supp 1046, 1054 (ED Mich 1997) (granting 
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alternative sources of supply it could obtain to meet its 
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Steel Corp, 381 F Supp 245, 257 (ND Ill 1974) (a force 
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seller’s capacity to perform, he must allocate production 
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454 (”in order to use force majeure events to excuse 
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Cyberspace Has Crossed the Line: 
The Effects of Conducting Business 
Online and Its Impact on Personal 
Jurisdiction and the Need to Qualify 
to Do Business
By Andrew M. Kulpa

Introduction
The Internet continues to force the business 
and legal environments to reevaluate their 
interaction. The Internet has grown from 
merely presenting simple, static informa-
tional pages to what is commonly referred to 
as Web 2.0, where the Internet is a dynamic 
environment and the actual platform for 
development changes and evolves based on 
user input.1 Not only do companies continue 
to emerge as solely online entities, but brick 
and mortar companies have been forced to 
have a regular, current and updated web 
presence with mass appeal and individual 
customization. Many companies even have 
Web sites that have their content change to 
appeal to the end user based on the user’s 
origin, creating user-specific targeted mar-
keting.2

The legislatures have not acted with the 
same expediency pursued by industry to 
keep the legal and business environments in 
sync. Courts are left to reconcile current busi-
ness activity with case authority and statu-
tory regulations previously developed to 
handle a different universe of activity. Some 
primary areas that have lacked specific and 
consistent regulation as companies perform 
more and more activity online are the need to 
qualify to do business in a foreign state and 
the risk of having personal jurisdiction estab-
lished in a foreign jurisdiction.

Online Activity and the Need to 
Qualify to Do Business
One of the seminal issues a business faces 
as it grows and expands its operations is the 
question as to whether it is “doing business” 
in any specific state based on its activities 
in that foreign state. Every state requires an 
entity “doing business” within its borders to 
register in some way shape or form, usually 

by filing a few documents, paying a fee and 
appointing a resident agent and registered 
office.3 “Doing business” is a term of art that 
implies a substantial presence in the state, but 
the specific requirements for and exceptions 
from the need to register vary from state to 
state.4 Failing to register to do business in a 
state in which a company is doing business 
can have a variety of consequences based on 
the state in question.5 Foremost, a company 
can be shut out of the state’s court system, 
but it can also be subject to a number of mon-
etary penalties to both the company and the 
principals acting on behalf of the company.6

Prior to the proliferation of the Internet 
and e-commerce, the rules for determining 
presence in a state and the subsequent need 
to register to do business were fairly well-
developed. Each state enacted a set of rules 
whether developed internally or through 
adoption of the Model Business Corporation 
Act or the Revised Model Business Corpora-
tion Act that provided guidance on activities 
that did or did not constitute doing business.7 
The rules typically revolved around the 
physical presence of property or personnel, 
i.e., items that could be tangibly identified, 
within a state’s borders that lead to the need 
to register in that state.8 However, as more 
and more business is conducted over the 
Internet and some businesses have no brick 
and mortar operation inside a state’s borders, 
but rather do everything online, the rules can 
no longer be so easily applied. 

There is little if any statutory author-
ity or caselaw considering the question as 
to whether owning or operating a Web site 
constitutes doing business for the purpose of 
qualifying to do business. We may, however, 
look as an analogy to what activities online 
constitute qualification for personal juris-
diction as a starting point.9 This is a slightly 



more developed body of law, and it is equal-
ly important for a company to understand 
what online activity will give rise to personal 
jurisdiction in a forum state. Personal juris-
diction is important because it gives rise to 
the ability to be sued in any specific state in 
which a company has business activity.10 In a 
typical analysis for establishing personal ju-
risdiction, there must be either “substantial, 
continuous and systematic” presence in the 
forum state;11 or minimum contacts where 
the granting of personal jurisdiction does not 
offend the traditional notions of fair play and 
substantial justice.12 This means, in general, 
that a company must purposefully direct its 
activities or transactions to residents of a fo-
rum state, which give rise to a claim related 
to the company’s activities in that state and 
applying personal jurisdiction is fair to the 
parties.13 In terms of online activities, the 
courts have applied these classic notions of 
personal jurisdiction and applied them based 
on a sliding scale test depending on what 
type of Internet activity is being performed 
in a state.  

The Zippo Sliding Scale Test for 
Personal Jurisdiction
The most commonly applied test for person-
al jurisdiction in a forum state being tied to 
the Internet activity of a company is a slid-
ing scale test established by the Pennsylvania 
case of Zippo Mfg Co v Zippo Dot Com, Inc14 
In this case, Zippo Manufacturing, a manu-
facturer of popular lighters, sued Zippo Dot 
Com, a free online news service, based on a 
number of trademark claims, which ultimate-
ly gave rise to the issue of whether personal 
jurisdiction existed in the state based on the 
company’s online presence.15 In making its 
decision, the court applied a sliding scale test 
based on three classifications for deciding if 
certain Internet activity would give rise to a 
specific forum state having personal jurisdic-
tion over a company.

The Zippo sliding scale test has three clas-
sifications for Web sites. First, there are pas-
sive Web sites or “brochure-ware,” which 
means simply posting information about 
the company and its products or services 
in a static form that appears the same to all 
visitors.16 Second, there are active Web sites 
that allow for the direct interaction between 
a company and consumers for the repeated 
sale of products or services via the Web site.17 
Finally, there are interactive Web sites, which 
provide for a mix of brochure-ware type ad-

vertising and some form of ordering or reser-
vation system.18

Passive Web Sites
At one end of the sliding scale, there are 
passive Web sites. Passive Web sites typi-
cally post static pages simply announcing 
that a company exists.19 It is information 
only; a simple collection of pages advertis-
ing general products or services. In Zippo, 
the court held that a passive Web site alone 
is not adequate to provide minimum con-
tacts for personal jurisdiction.20 Once a Web 
site goes from simply posting static pages on 
the Internet to allowing user to sign up for 
mailing lists, post their opinions, or conduct 
monetary transactions, the Web site has the 
potential to establish personal jurisdiction, 
and the distinction lies in whether the site is 
fully active or partially interactive.

Active Web Sites
At the other end of the sliding scale from pas-
sive Web sites are active Web sites. Active 
Web sites are those that are generally finan-
cially motivated and include components 
that engage the user’s input. The courts have 
applied the active category of Web sites to 
those companies on the Internet that con-
duct sales to the forum residents,21 conduct 
business in the forum state through numer-
ous contacts,22 or enter into specific dealings 
with residents in the forum state.23 Active 
Web sites will give rise to personal jurisdic-
tion for a company.24 While it might be easy 
to identify fully active sites where financial 
transactions are completed, there are varying 
degrees that might not give rise to personal 
jurisdiction, which is where the interactive 
Web site analysis becomes important.

Interactive Web Sites
In the middle of the sliding scale, there are 
interactive Web sites. Interactive Web sites 
are not necessarily subject to personal juris-
diction; it depends on the scope of services 
occurring on the Web site in question.25 For 
personal jurisdiction to be established there 
must be a sufficient level of specifically 
intended interactivity with residents of the 
forum state,26 and, if truly interactive, juris-
diction may be proper against a web only 
business whose only contact with the forum 
state is the online presence.27 The distinguish-
ing factor for whether a company’s activity 
on a Web site rises to the level of establishing 
personal jurisdiction is not whether a user 
from a certain jurisdiction has the potential 
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to make a purchase or interact with the com-
pany, but rather whether the company spe-
cifically targets residents of a foreign state.28 
The courts will examine a variety of factors 
in determining the level of interactivity that 
exists as well as the commercial nature of the 
exchange of information occurring on the 
site.29 This is where the court’s specific inter-
pretation of the online activities becomes 
important. For example, in Minnesota and 
the District of Columbia, the courts found 
that the act of allowing users to add their e-
mail addresses to a mailing list was enough 
to establish personal jurisdiction.30 In neither 
of these two specific cases were there mone-
tary transactions involved, only the exchange 
of information.31 Similarly, courts in Massa-
chusetts and New York have ruled that an 
arguably passive Web site with some minor 
active components was adequate to estab-
lish personal jurisdiction.32 In Connecticut, a 
company whose Web site was no more than 
brochure-ware but also provided a toll-free 
number was found to have personal jurisdic-
tion in the state because it was perceived to be 
an active solicitation for business.33 However, 
other courts have had contradictory opinions 
of arguably similar online activity.

The Fifth Circuit Court found there was 
no personal jurisdiction on a Web site that 
provided a printable order form, a toll-free 
number, and an e-mail address for order 
questions.34 A Texas court found a lack of 
jurisdiction based on a Web site that both 
provided information about tour packages 
and services, as well as a message posting 
board for users to post their comments and 
information, a form to request a brochure, 
and links to the company’s e-mail address.35 
An Alabama court found that a limited or-
der form that could be completed and sub-
mitted online did not provide the necessary 
minimum contacts for personal jurisdiction.36 
All of these interactions do tend to lean more 
toward an active interface targeted toward 
residents of the forum state in question, but 
no personal jurisdiction was found.

Non-Zippo Tests for Personal 
Jurisdiction
Not all courts have adopted the Zippo slid-
ing scale test. Some courts have specifically 
rejected the Zippo holding that Internet activ-
ity alone is insufficient to create personal 
jurisdiction.37 A North Carolina court applied 
a fairness test in finding that jurisdiction was 
established for a company’s Web site provid-

ing an advertisement of products to forum 
state residents, and the court’s assumption 
that the residents had actually utilized the 
company’s services.38 Others, such as the 
Ninth Circuit Court, have applied what is 
commonly referred to as the “effects doc-
trine,”39 under which personal jurisdiction 
may be found where the online conduct of 
a company was aimed at or has an effect in 
the forum state.40 The effects doctrine is fairly 
similar to the Zippo test in applying a classic 
personal jurisdictional analysis to the online 
activity of a company and potentially estab-
lishing personal jurisdiction in a forum state 
if there is something more than a company 
merely placing a Web site in the stream of 
commerce. These tests still focus on a com-
pany’s minimum contacts within a state and 
overall fairness in permitting personal juris-
diction in a forum state, but acting under a 
different methodology than the Zippo test.

Regardless of how a court looks at per-
sonal jurisdiction based on Internet activity, 
there is still a question of translating that into 
the need to qualify to do business.

Application of the Personal 
Jurisdiction Tests for the 
Qualification to Do Business
There are various issues with applying the 
outcome from a test for personal jurisdic-
tion to the need for a company to qualify to 
do business in a foreign jurisdiction. Gener-
ally, it is easier to meet the qualification for 
personal jurisdiction than the tests for what 
constitutes doing business.41 Also, a some-
what greater quantum of business activity is 
required to compel a corporation to need to 
qualify to do business within a foreign state 
than that which subjects it to service of pro-
cess.42 However, it seems clear based on the 
lower standard for personal jurisdiction that 
if a company does not even meet the quali-
fication for personal jurisdiction, such as for 
a passive Web site, it should most likely not 
be concerned with the need to qualify to do 
business. Therefore, the issue becomes the 
divergence between what gives rise to per-
sonal jurisdiction, but not the qualification to 
do business.

There is no bright line rule in regard to 
how courts are handling a company’s Inter-
net presence to establish personal jurisdic-
tion let alone the need to qualify to do busi-
ness. As was previously discussed, even the 
prevailing Zippo test is ambiguous in the in-
teractive Web site category, and, arguably, 
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various jurisdictions declining the Zippo test 
have established equally ambiguous tests.43 
However, this ambiguity may provide room 
for legislatures to identify the heightened 
standard necessary for the qualification to 
do business. Much of the analysis under both 
the tests for personal jurisdiction as well as 
the need to qualify to do business are based 
on the traditional view of purposeful avail-
ment,44 or that a company is purposely en-
gaged in intrastate business in the forum state 
in question.45 The crux of both issues from an 
online presence may turn on a Web site oper-
ator purposely targeting marketing and sales 
to residents of a forum state.46 Therefore the 
legislature could consider doing away with 
the interactive Web site classification and just 
leave the higher standard of an “active Web 
site” for the need to qualify to do business 
in a forum state. Further, there is also some 
consensus among the courts that active Web 
sites are targeting forum state residents from 
a financial transaction prospective. With that 
in mind, it must be considered that more and 
more companies, no matter what size, are us-
ing “active Web sites” based on their market-
ing and business approach and as a result of 
the continued decrease in the cost and avail-
ability of technology.47 

The dynamic nature of Web 2.0 encour-
ages user interface and interaction to hold 
the attention of users and provide them with 
a full web experience tailored to their specific 
needs.48 Linking the qualification to do busi-
ness to active Web sites could become par-
ticularly onerous to businesses of any size, 
let alone start ups and small businesses that 
typically rely on the Internet to give them the 
ability to create a perception of equality with 
larger competitors.49 However, there needs 
to be a more careful balance between busi-
ness activity, Internet expansion, and state 
registration requirements. Not all interactive 
components on a Web site should necessitate 
the need to register to do business, but rather 
those components that clearly define a Web 
site as an active Web site and not simply a 
passive or interactive Web site. If a company 
wants to provide a dynamic web presence 
it must be advised that it is subjecting itself 
to the laws of the states in which it is tailor-
ing that experience. If a company does not 
desire to be subject to a certain state’s laws, 
registrations, and courts, it may use the same 
technology that makes the web experience 
dynamic to exempt itself. For example, if a 
user were identified by the company as being 

in the state in which it does not wish to oper-
ate, the program that would otherwise create 
a dynamic user experience could simply load 
a static brochure-ware view of the site. The 
current problem is driven by ambiguity, not 
cost. If a company understands its respective 
burden of expansion into foreign jurisdic-
tions whether electronically or physically, it 
can plan and budget for these as costs of do-
ing business, regardless of enterprise size.

The state legislatures need to consult 
and coordinate with business enterprises 
to ensure that as the web evolves, so do the 
laws dictating how business interacts with 
the legal environment. As more and varied 
opinions and interpretations of classic legal 
doctrine are applied in various jurisdictions 
to a company’s online presence, the burden 
on companies to operate continues to grow 
as well. However, without an understanding 
of what the expectations and demands are on 
a business, it not only suppresses their desire 
to expand commercial enterprises, but it also 
stifles advancement, two issues the states 
cannot afford to encourage at any time.
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Hexion v Huntsman: The 
Delaware Court’s Pro-Seller 
Attitude Toward Material Adverse 
Effect Clauses Provides Critical 
Lessons for Buyers
By Thomas S. Vaughn and John J. Collins III 

Introduction
Material Adverse Effect (MAE) clauses are 
contractual risk allocation devices that pro-
vide the buyer of a business with the right 
to terminate an acquisition prior to closing 
on the occurrence of an event or series of 
events that dramatically change the seller or 
its operations.

The recent Delaware Court of Chancery 
decision in Hexion v Huntsman1 represents 
the latest look at MAE2 clause interpretation. 
Vice Chancellor Lamb, who authored the 
opinion, articulated a seller-friendly view of 
MAE clauses, both in their interpretation and 
events constituting one. While the Delaware 
courts have been disinclined to find an MAE, 
Hexion provides buyers valuable lessons for 
MAE clause construction and negotiation. 
Nevertheless, even after avoiding these pit-
falls, buyers need to understand that MAEs 
remain very difficult to prove, making the 
MAE a treacherous escape route from clos-
ing an acquisition transaction. 

Michigan courts have not developed a 
separate line of jurisprudence regarding 
MAE clauses. As Michigan business lawyers 
know, where Michigan business law is silent, 
courts commonly refer to Delaware law.3

MAE Landscape
As with most contractual provisions, MAEs 
historically have lacked constructional uni-
formity. Generally, most MAEs are defined 
with general language designed to capture 
significant events or changes in the seller’s 
business. For example, a contract may define 
an MAE as “any change, event, circumstance 
or effect, individually or when considered 
together, a) that is or is reasonably likely to 
be materially adverse to the business, finan-
cial condition, assets, liabilities, or results of 
operations of the Seller, or b) that is reason-

ably likely to materially impede the author-
ity or ability of the Seller to consummate 
the transaction.” Certain events or changes 
are typically carved out from this definition, 
protecting the seller from general economic 
downturns, industry specific downturns, 
and force majeure events. 

Delaware courts have set a high bar for 
MAEs. In the first landmark Delaware MAE 
case, IBP v Tyson Foods, the Court of Chan-
cery held that Tyson (the buyer) could not 
withdraw from the merger because no MAE 
had occurred based on IBP’s failure to meet 
analyst-projected earnings for two consecu-
tive quarters.4 The court reasoned that an 
MAE should be measured based on the effect 
to the seller’s earnings power over a com-
mercially reasonable period, measured in 
years not quarters. The court found that ma-
teriality, as used in MAE definitions, requires 
that the changes affect the buyer’s long-term 
strategy. Short-term “hiccups” cannot be ma-
terial.

The Delaware Chancery Court reaffirmed 
its IBP position on MAE clauses in Frontier 
Oil v Holly Corp, in which it held that a threat-
ened mass toxic tort litigation did not consti-
tute an MAE.5 The court determined that the 
litigation, potential for adverse results, and 
cost of defense, taken together, were insuffi-
cient to prove an MAE.

More recently, in Genesco v Finish Line, 
the Tennessee Chancery Court found a sell-
er’s poor post-signing results constituted an 
MAE.6 After signing, Genesco posted a 61 
percent decline in 2nd and 3rd quarterly earn-
ings year over year, fell short of its quarterly 
projections by about 50 percent, and pro-
duced a 10-year low in operating income. 
Nevertheless, the court found the loss was 
due to general economic conditions that were 
carved out of the MAE definition. As a result, 



the court refused to let Finish Line terminate 
the merger agreement. So, in this case, even 
where there was an MAE, the court still found 
a means to prohibit the buyer from terminat-
ing the transaction because of an MAE.

As noted by the court in Hexion, no Del-
aware court has ever found an MAE in the 
context of a merger agreement.7 

Hexion v Huntsman
In the summer of 2007, Hexion, a specialty 
chemical producer and wholly owned sub-
sidiary of the private equity firm Apollo 
Management L.P., entered into a merger 
agreement to acquire Huntsman, a publicly 
held specialty chemical producer.

The deal began to unravel in the summer 
of 2008 when Hexion and its parent Apollo got 
cold feet following Huntsman’s disappoint-
ing second half of 2007 and first half of 2008. 
Huntsman’s earnings before interest, taxes, 
depreciation, and amortization (“EBITDA”) 
for the second half of 2007 dropped by 22 
percent from 2006, and its EBITDA for the 
first half of 2008 was down by 19.9 percent 
from the first half of 2007. Huntsman also 
missed its forecasts, including lowering its 
2008 EBITDA projections by 32 percent from 
the previous year.

Hexion and Apollo, after recalculat-
ing their expected return on the Huntsman 
merger, began looking for a way out of the 
deal. In doing so, Hexion commissioned Duff 
& Phelps to evaluate the solvency of the com-
bined entity. In June 2008, after receiving an 
opinion that the combined entity would be 
insolvent, Hexion brought suit in Delaware 
for a declaratory judgment that an MAE had 
occurred and that it could not be forced to 
complete the merger. Additionally, it sent 
a copy of the complaint and the insolvency 
report to the banks that had committed to 
financing the transaction, causing the banks 
to back out on their commitment letters. In 
response, Huntsman initiated a suit against 
Hexion and Apollo for tortious interference 
in Texas.

The court held that an MAE had not oc-
curred and that by seeking the insolvency 
opinion, Hexion had committed a “know-
ingly and intentional” breach of the merger 
agreement subjecting it to uncapped dam-
ages. 

The court’s order required Hexion to use 
best efforts to obtain financing, but it did not 
require Hexion to close the transaction. This 
left Hexion in the unpalatable position of ei-

ther not closing the transaction if it could 
not obtain financing and subjecting itself to 
uncapped damages for breach, or, if it ob-
tained financing, closing an acquisition it no 
longer wanted in order to avoid damages for 
breach. 

In an attempt to conclude the transaction, 
Hexion and Huntsman unsuccessfully sued 
the previously committed banks in an at-
tempt to force them to finance the deal.

Hexion failed to secure financing and, in 
December 2008, terminated the acquisition 
and the pending litigation under a settlement 
agreement. Hexion ultimately paid Hunts-
man $1 billion for the pleasure of walking 
away from the transaction.

The MAE Decision
The court roundly rejected Hexion’s claim 
that an MAE had occurred. In doing so, the 
court approached Hexion’s claim as little 
more than a case of buyer’s remorse, rein-
forcing the view that Delaware courts are 
disinclined to find an MAE.

In interpreting an MAE clause, the court 
held that an MAE must be found prior to an 
examination of the carve outs and exceptions 
from those carve outs. The MAE definition 
in question contained a carve out for events 
negatively effecting the chemical industry as 
a whole, unless Huntsman was dispropor-
tionately affected.8 The court held that this 
language would only come into play after an 
MAE had been established.

As the bulk of Hexion’s argument cen-
tered around Huntsman’s performance com-
pared with industry benchmarks, the court’s 
interpretation crippled its argument. Hexion 
presented evidence comparing Huntsman’s 
results from the second half of 2007 and 
the first half of 2008 to benchmark chemical 
companies. The comparison illustrated that 
Huntsman’s recent decline was not repre-
sentative of the performance of the rest of the 
industry. The court held that this analysis, 
while persuasive to prove an exception to the 
MAE carve out, could not be used to prove 
an MAE itself. 

Eliminating Hexion’s claim based on 
Huntsman’s declining performance as com-
pared to the industry, the success of Hex-
ion’s MAE claim rested on three changes: 1) 
Huntsman’s poor earnings results from mid 
2007 to the date of trial; 2) Huntsman’s in-
creased net debt since signing the deal; and 
3) Huntsman’s underperformance in two key 
lines of business, textiles and pigments.
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Poor Earnings. In considering whether poor 
earnings constituted an MAE, the court first 
determined the proper measure of earnings 
to use, settling on EBITDA rather than earn-
ings per share (“EPS”). The court reasoned 
that EPS is contingent on a corporation’s 
capital structure, largely being a reflection of 
the company’s degree of leverage, not solely 
its performance. Since the parties contem-
plated an all cash deal, Hexion would control 
Huntsman’s capital structure following the 
merger and, to a large degree, Huntsman’s 
EPS. Accordingly, the court considered EPS a 
too subjective measure. It preferred EBITDA 
as a better indication of operational results.

According to IBP v Tyson Foods, as reiter-
ated in Hexion, when considering an MAE, 
changes to the target corporation must be 
considered in the context of the transaction. 
Use of EBITDA was more appropriate here, 
according to the court, because it was the 
most heavily relied on metric in the negotia-
tions and was used in Hexion’s deal models. 

Turning its attention to EBITDA, the 
court next decided that only historical results 
were proper for consideration. This decision 
left Huntsman’s projected EBITDA out of the 
equation. The court based its decision on the 
“No Further Representations” clause of the 
merger agreement, which was part of the 
“additional agreements” section of the con-
tract and arguably separate from the MAE 
clause. The “No Further Representations” 
clause disclaims Huntsman’s representa-
tions regarding projected future earnings, 
so that any failure of Huntsman to reach its 
projections would not constitute a breach of 
the representations and warranties. This, the 
court determined, allocated the risk that the 
seller would fall short of its projections to the 
buyer. Huntsman’s 32 percent reduction in 
projected 2008 EBITDA could not be consid-
ered because Huntsman had disclaimed any 
representations or warranties as to its projec-
tions.

After determining that Huntsman’s re-
duction of projected EBITDA was prohibited 
from consideration due to the contract, the 
court went on to examine historical EBITDA 
and determined that the changes were not 
drastic enough to constitute an MAE. In do-
ing so, the court noted that the 3 percent drop 
in EBITDA from the full year results for 2006 
to 2007 was not significant. The court also 
suggested that even the 7 percent to 11 per-
cent projected drop in EBITDA for the full 

year of 2008 was insufficient to constitute an 
MAE. 

Increase in Debt Load. Hexion argued that 
Huntsman’s increased debt load amounted 
to an MAE. Huntsman projected a decrease 
in debt of over $1 billion leading up to the 
transaction, but actually increased its debt 
load by over $250 million. Hexion stressed 
that this increase in debt from the signing 
date represented more than a 5 percent in-
crease in debt and approximately a 30 per-
cent increase, after accounting for the sale of 
revenue producing assets that were used to 
pay down debt. The court quickly dispatched 
with this argument by looking to Hexion’s 
deal models, all four of which had accounted 
for no change in Huntsman’s debt position. 
The court reasoned that, because the increase 
only stood for a 5 percent increase from Hex-
ion’s expectations, as opposed to those of 
Huntsman, it was not sufficient evidence of 
an MAE. 

Underperformance in Key Business Seg-
ments. Huntsman’s business in textile effects 
and pigments fell off sharply in the period 
following signing. These businesses were to 
account for, at most, 25 percent of Hunts-
man’s 2008 EBITDA. The court looked at the 
business as a whole, determining that im-
pairment of only 25 percent of a business did 
not constitute a MAE, considering that the 
particular businesses were cyclical and there 
was reason to believe that they would pull 
out of the slide. 

Drafting and Negotiating Advice 
for Buyers
Turbulent Times Heighten MAE Risk. Consid-
ering the rapidly changing economic condi-
tions of today’s market, MAE clauses cannot 
be overlooked during negotiations. Turbu-
lent times heighten the possibility of seri-
ous financial changes between signing and 
closing a deal and require greater attention 
to the allocation of risk for unforeseen devel-
opments. 

Your Deal Model May Come Back to Haunt 
You. The court in Hexion used Hexion and 
Appollo’s deal model on several occasions to 
show that their own projections were some-
what in line with Huntsman’s actual perfor-
mance. For example, because Hexion had 
used Huntsman’s current higher debt load in 
all of its deal models, Huntsman’s increase in 
debt rather than a decrease (as Huntsman had 
projected) was immaterial. Buyers should 
know that their deal models are fair game for 
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the courts, and they will have a very difficult 
time proving an MAE if actual results are 
close to those models. Before trying to invoke 
an MAE, buyers should compare seller’s re-
sults to buyer’s projections and models, not 
just seller’s historical returns or projections. 
When preparing deal models, financial per-
sonnel and advisers should make sure that 
worst case scenarios presented are ones that 
they can live with if the deal closes since they 
may well establish a minimum level of de-
cline required for there to be an MAE. 

Carve MAEs Out of “No Further Represen-
tations” Clause. The court in Hexion would 
not consider Huntsman’s decreased projec-
tions in determining whether an MAE had 
occurred because Huntsman did not warrant 
its projections in the merger agreement. To 
avoid this result, buyers should seek to have 
language inserted in the “No Further Repre-
sentations” clause that, while not contractu-
ally binding the seller to its projections, will 
allow changes in projections to be considered 
in the occurrence of an MAE. For example, 
“Nothing within this section shall effect the 
determination of whether an event or series 
of events constitutes a Company Material 
Adverse Effect.”

Carve Representations Out of MAE Defini-
tion. It is also prudent to add language to the 
MAE definition that specifically states that an 
adverse event or change does not have to be 
a breach of a representation or warranty for it 
to be an MAE. Inclusion of the following lan-
guage in the MAE definition would have the 
impact of excluding the “No Further Repre-
sentations” clause from the MAE definition, 
as well as eliminating any argument that the 
fact that the buyer did not pursue a repre-
sentation on another event precludes that 
event from being considered an MAE: “Any 
change, event, circumstance or effect (each, 
an “Effect”) individually or when considered 
together with all other Effects, and regardless 
of whether or not such Effect constitutes a breach 
of the representations or warranties made by the 
Company in this Agreement….”9

Don’t Rely on Carve Outs to Establish the 
Scope of an MAE. Hexion tells buyers that ex-
ceptions to carve outs, while more specific 
than the general MAE definition, cannot be 
used to define an MAE. Hexion is another 
example of the failure of open-ended MAE 
language. MAE definitions should begin 
with the general language typically used, 
followed by specifics. For example, “without 
limiting the general language above, an oc-

currence, condition, change, event or effect 
that has had a materially disproportionate 
effect on the Seller, as compared to others en-
gaged in the chemical industry, shall consti-
tute an MAE.”

Protect Specific Parts of the Business. The 
Hexion court would not look at the decline 
in specific businesses, but only at the target 
as a whole. If there are particular businesses 
that have more value to the buyer than oth-
ers, even if they do not constitute a majority 
of the seller’s assets, revenues, or income, the 
buyer should highlight them in the MAE def-
inition. For example, “without limiting the 
general language above, a material adverse 
occurrence, condition, change, event, or ef-
fect on the Seller’s pigment business, regard-
less of the condition of the Seller’s other busi-
nesses, shall constitute an MAE.” 

Identify Specific Metrics. As the Hexion 
court demonstrated, general definitions allow 
judges free reign over performance and earn-
ings indicators and allows them to pick and 
choose the ones that best fit their inclinations. 
Even while purportedly making his decision 
based on the long-term earnings potential of 
Huntsman, the court in Hexion disregarded a 
specific earnings measure, EPS. To have any 
comfort, a buyer should push for language 
that, without excluding other possibilities, 
details what indicators or metrics can be used 
in determining if an MAE has occurred. For 
example, “changes in the following factors 
and indicators, without limiting the general 
language above, are applicable to the deter-
mination of whether an MAE has occurred: 
total income, gross profits, total revenue, 
earnings per share, earnings before interest 
tax depreciation and amortization, and debt 
to equity ratio.”

Don’t Rely Solely on an MAE Clause. If 
nothing else, Hexion tells buyers that an MAE 
clause alone is cold comfort. Buyers must 
negotiate contracts with specific allocation 
of as many foreseeable risks as possible and 
leave the MAE clause to what it has become, 
a shot-in-the-dark last resort. 

Note on Negotiations. As with all con-
tractual clauses, the makeup of an MAE 
will depend on party leverage and needs. 
While some of the suggested language may 
seem optimistic from a buyer’s prospective, 
negotiations should reference the extreme 
difficulty in having an MAE declared. Buy-
ers should be negotiating these clauses with 
the understanding that the deck is stacked 
against them and should push for a clause 
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that has a chance of protecting them. Educat-
ing sellers as to the difficulty in proving an 
MAE may be key in getting seller’s to accept 
a more detailed, tighter MAE clause.

NOTES 

1. Hexion Specialty Chems, Inc v Huntsman Corp, 
CA No 3841-VCL, 2008 Del Ch LEXIS 134 (Sept 29, 
2008).

2. MAE and Material Adverse Change (“MAC”) 
are generally used synonymously. This article uses MAE 
over MAC only because Hexion and Huntsman use 
MAE. 

3. In re Consumers Power Co Derivative Litigation, 
132 FRD 455, 461 (ED Mich 1990).

4. In re IBP S’holders Litig v Tyson Foods, Inc, 789 
A2d 14 (Del Ch 2001).

5. Frontier Oil Corp v Holly Corp, CA No 20502, 
2005 Del Ch LEXIS 57 (Apr 29, 2005). 

6. Genesco, Inc v The Finish Line, Inc, No 07-2137 
(Tenn Ch. Dec 27, 2007).

7. Hexion, 2008 Del Ch LEXIS 134, at *52.
8. The clause, in part, reads: “a ‘Company Mate-

rial Adverse Effect’ means any occurrence, condition, 
change, event or effect that is materially adverse to the 
financial condition, business, or results of operations 
of the Company and its Subsidiaries, taken as a whole; 
provided, however, that in no event shall any of the fol-
lowing constitute a Company Material Adverse Effect:… 
(B) any occurrence, condition, change, event or effect 
that affects the chemical industry generally…except in 
the event, and only to the extent, that such occurrence, 
condition, change, event or effect has had a dispropor-
tionate effect on the Company and its Subsidiaries, 
taken as a whole, as compared to other Persons engaged 
in the chemical industry….”

9. This phrasing has been used in many agreements, 
both before and after the Hexion decision. To date, it 
has not been interpreted by Delaware or other courts.
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Single-Member LLCs v The 
Member’s Judgment Creditor: How 
Strong is the Shield?
By Michael J. Willis*

Introduction
You advised your client to wrap his invest-
ment property in a single-member limited 
liability company (“SMLLC”) for asset pro-
tection purposes. Subsequently, the client is 
sued in an action unrelated to his SMLLC and 
a judgment is issued. The client looks you 
in the eye after his debtor’s exam and asks 
“well, at least they can’t touch my investment 
property because it is separate and protected 
by Michigan’s LLC laws…right?” 

Commentators have indicated that a 
member of an SMLLC might have few rights 
against a judgment creditor in an instance 
such as that described above based on In re 
Ashley Albright, 291 BR 538 (Bankr D Colo 
2003).1 This article intends to provide clarity 
to the statutory “outside” creditor protection 
rights that exist in Michigan for the member 
of a SMLLC and why, in this author’s opin-
ion, In re Ashley Albright should not be ex-
tended in a Michigan court to allow a mem-
ber’s outside creditor the right to collapse on 
the membership interest of an SMLLC. 

Critics of the SMLLC urge that In re Ash-
ley Albright might receive nationwide appli-
cation in creditor protection legal analysis.2 
Ashley Albright was a debtor in a Chapter 
7 bankruptcy proceeding and otherwise 
proud owner, sole member, and manager of 
a Colorado limited liability company named 
Western Blue Sky LLC (“Western Blue Sky”), 
which LLC owned certain real property lo-
cated in Colorado somewhere near the Old 
Spanish Trail. Her bankruptcy trustee con-
tended that because Ms. Albright was the 
sole member and manager of Western Blue 
Sky at the time she filed for bankruptcy, that 
he controlled Western Blue Sky and therefore 
could force the entity to sell its real estate and 
distribute the proceeds to his bankruptcy es-
tate. Ms. Albright countered that the best po-
sition the bankruptcy trustee could arrive at 
would be that of an owner of a charging or-
der and certainly in such a position could not 
assume management of Western Blue Sky or, 
of course, cause the entity to sell its historic 
real property. 

The position of Ms. Albright sounds famil-
iar. As business lawyers in the Great Lakes 
state, we routinely inform budding entrepre-
neurs of the terrific outside-creditor protec-
tion rights that exist through the formation 
of a Michigan limited liability company. This 
author has heard many experienced Michi-
gan business counselors inform on the charg-
ing order or assignee interest and how it is a 
member’s outside creditor’s best possible po-
sition due to the strength of Michigan’s limit-
ed liability company statutes. In the instance 
that a member of a limited liability were to, 
for example, cause an auto accident and lose 
a related third-party claim and otherwise not 
have adequate insurance, such third-party 
claimant’s best possible position would be 
that of one holding a charging order, or as-
signee interest, against the member’s limited 
liability company interest. Since a charging 
order does not allow its holder to vote or oth-
erwise control the action of the limited liabil-
ity company, and certainly not the power to 
foreclose on the assets of the limited liability 
company, and further given that the holder 
of a charging order, or assignee interest, may 
be required to pay taxes on the distributive-
share income of the limited liability company, 
such an order should result in a settlement of 
the claimant’s position at less than 100 per-
cent of the claim. Or, so goes the rhetoric ac-
cording to the In re Ashley Albright court. 

The In re Ashley Albright Colorado bank-
ruptcy court granted Ms. Albright’s bank-
ruptcy trustee her otherwise disputed mem-
bership interest, and all her rights of mem-
bership including the right to manage her 
LLC. Like Michigan law, Colorado’s statutes 
define a membership interest in an LLC as 
personal property. The ruling in Albright was 
based on Colo Rev Stat 7-80-702(1) which 
read:

(1) The interest of each member in a 
limited liability company constitutes 
the personal property of the member 
and may be transferred or assigned. 
However, if all of the other mem-
bers of the limited liability company 
other than the member proposing to 

*The author wishes to gives special thanks to Kindra Taplin for assisting in the preparation of this article, as well as special 
thanks to Matthew Miller, J.D., for his contributions to this article.



dispose of his or its interest do not 
approve of the proposed transfer or 
assignment by unanimous written 
consent, the transferee of the mem-
ber’s interest shall have no right to 
participate in the management of 
the business and affairs of the lim-
ited liability company or to become a 
member. The transferee shall only be 
entitled to receive the share of prof-
its or other compensation by way of 
income and the return of contribu-
tions to which that member would 
otherwise be entitled.3 

The Albright court held, “[b]ecause there 
[were] no other members in the limited liabil-
ity company, no written unanimous approval 
of the transfer was necessary. Consequently, 
[Ms. Albright’s] bankruptcy filing effectively 
assigned her entire membership in the lim-
ited liability company to the bankruptcy es-
tate, and the trustee obtained all her rights, in-
cluding the right to control the management 
of the limited liability company.”4 Ouch! Re-
lated to the outside-creditor protection a lim-
ited liability company affords a member of 
an SMLCC, the Albright court stated that “the 
charging order…exists to protect other mem-
bers of an LLC from having involuntarily to 
share governance responsibilities with some-
one they did not choose, or from having to 
accept a creditor of another member as a co-
manager” and that the “charging order limi-
tation serves no purpose in a single member 
limited liability company, because there are 
no other parties’ interests affected.”5 

May Albright be applied to a Michigan 
single-member LLC with the result being 
that an outside creditor of the single mem-
ber could directly charge against the assets 
of the SMLLC? The authors of Asset Protec-
tion: Concepts & Strategies for Protecting Your 
Wealth believe as much. They indicate that, 
“The primary purpose of the charging order 
[in an LLC setting] is…to protect the non-
debtor members from being involuntarily 
forced into a partnership with (sic) the debt-
or member’s creditor.”6 They further espouse 
that “there is only one member in a SMLLC, 
so there are no non-debtor members to pro-
tect.”7 If this last statement sounds eerily like 
the Albright court, that is because these same 
authors believe that “until Albright is over-
turned or rejected by other courts, the safe 
presumption will be that SMLLCs probably 
do not provide charging order protection.”8 

The authors above are not alone in their 
opinions. The esteemed Warren, Gorham 
& Lamont, via its “Business Entities” pub-
lication, issued a paper titled “The Albright 
Decision – Why an SMLCC is Not an Appro-

priate Asset Protection Vehicle.” This paper 
informs that, “Certain elements of the statu-
tory structure of LLCs, including the charg-
ing order and the requirement of approval by 
the current owners for the admission of new 
members, lose their rational support when 
viewed in the context of a single-member 
LLC,” and that “the Albright case is an arche-
typical demonstration of this situation….”9 

Michigan’s Big Difference
In re Ashley Albright states that “Section 7-
80-702 of the Limited Liability Company Act 
require[d] the unanimous consent of ‘other 
members’ in order to allow a transferee to 
participate in the management of the limited 
liability company. Because there [were] no 
other members in the limited liability com-
pany, no written unanimous approval of 
the transfer was necessary.”10 Under MCL 
450.4506, the Michigan Legislature added 
a layer of statutory protection that was not 
found in the Colorado statutes at the time of 
the Albright decision. MCL 450.4506(1) spe-
cifically applies to how an assignee becomes 
a member of an LLC in the State of Michigan, 
as follows:

(1) Unless otherwise provided in an 
operating agreement, an assignee of 
a membership interest in a limited 
liability company having more than 1 
member may become a member only 
upon a unanimous vote of the mem-
bers entitled to vote. An assignee of a 
membership interest in a limited liability 
company having 1 member may become 
a member in accordance with the terms 
of the agreement between the member 
and the assignee. (italics added)

Interestingly, Michigan’s statute used to 
read like Colorado’s statute in 2003 before a 
1997 amendment. The relevant piece of this 
Michigan statute previously read: “(1) Except 
as provided in an operating agreement pur-
suant to subsection (2), an assignee of a mem-
bership interest in a limited liability compa-
ny may become a member only if the other 
members unanimously consent.” (italics added) 
The current Michigan statute, after the 1997 
amendment, makes clear that the member of 
a single-member LLC must consent to an as-
signee becoming a member. This distinction 
in Michigan law is extremely important in 
determining the law that will control Michi-
gan courts. In the state of Michigan, an as-
signee can only become a member of the LLC 
through terms of the agreement between the 
member and the assignee. It is safe to as-
sume that the debtor member will generally 
not come to an agreement with the judicial 
lien creditor that will allow such creditor to 
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collapse on the assets of the SMLLC.11 In re 
Ashley Albright is an interesting case, but the 
Michigan Legislature appears to have  per-
formed a better job than Colorado’s lawmak-
ers in ensuring the protection of the Michi-
gan SMLLC against the attacks of outside 
creditors.12 

Conclusion
For the critics of the single-member LLC it 
is easy to review the final outcome of In re 
Ashley Albright and conclude that the case 
could be extended to allow a member’s out-
side creditor direct access to the assets of a 
SMLLC. However, a review of the law that 
is used to support the Colorado court’s opin-
ion leads to the conclusion of this author that 
In re Ashley Albright should not be used in 
Michigan courts for such an extension due to 
the major differences in Michigan’s statutory 
law.

Under Michigan law, a creditor should 
not be allowed to use a judgment claim to 
foreclose on the assets of a single member 
LLC without consent and agreement of the 
single member and Albright should not be 
persuasive precedent in a court interpreting 
Michigan law related to the “outside” credi-
tor protection rights that exist for the mem-
ber of an SMLLC.

As noted above, this article does not 
advise the creation of single-member LLCs 
solely for third party creditor protection pur-
poses. Instead, the article outlines how the 
author deems a court should rule, based on 
Michigan statute, related to third party credi-
tor protection matters of the member of an 
SMLLC. Further, as noted in Footnote 11, 
this article does not extend its analysis to the 
bankruptcy court. These disclaimers, how-
ever, do not in any way water down the solid 
argument of the member of an SMLCC being 
attacked by a creditor arising outside of the 
SMLLC. Under Michigan law, such a credi-
tor should not be allowed to use a judgment 
claim to foreclose on the assets of an SMLLC 
without the consent and agreement of its 
member.
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The E-Verify Program and Its 
Application to Federal Contractors
By Jamie Tedlock McCoy

Introduction
On November 14, 2008, the Federal Register 
published a final rule that requires federal 
contractors to enroll and participate in the E-
Verify program.1 The E-Verify program is an 
internet-based system designed for employ-
ers to electronically verify employment eligi-
bility of newly-hired employees. The E-Ver-
ify program is operated by the Department 
of Homeland Security (DHS) in conjunction 
with the Social Security Administration 
(SSA). The final rule, slated to become effec-
tive on May 21, 2009, requires federal con-
tractors to use the E-Verify program to verify 
not only the employment eligibility of all new 
hires, but the eligibility of existing employees 
who directly perform work under a federal 
contract, with some exceptions. In addition, 
the rule applies to certain subcontractors.

Federal Legislative Background
On February 13, 1996, President Clinton 
issued Executive Order 12989, prohibiting 
federal contracting agencies from contract-
ing with employers that had not complied 
with the Immigration and Nationality Act’s 
(INA) employment provisions prohibiting 
the unlawful employment of aliens.2 The 
Executive Order also stipulated that federal 
contractors found to have violated the INA’s 
employment provisions could be suspend-
ed from current contracts or debarred from 
future federal contracts. On June 6, 2008, 
President George W. Bush amended Execu-
tive Order 12989 to direct federal agencies to 
require that federal contractors agree to elec-
tronically verify the employment eligibility 
of their employees. Based on the amended 
Executive Order, on June 9, 2008, the DHS, 
through DHS Secretary Michael Chertoff’s 
announcement, designated its E-Verify pro-
gram as the system that all federal contrac-
tors must use to verify their employees’ 
employment eligibility. 

On June 12, 2008, the Civilian Agency 
Acquisition Council and the Defense Ac-
quisition Regulations Council (Councils) 
proposed to amend the Federal Acquisition 
Regulations (FAR) to require all federal con-

tractors to use the E-Verify program as the 
means of verifying their employees’ work 
eligibility in the United States. The Councils 
submitted a Notice of Proposed Rulemaking 
to the Federal Register soliciting public com-
ment on the proposed changes to the regula-
tions. On November 14, 2008, the Federal Reg-
ister published the final rule, with an original 
effective date of January 15, 2009 (now May 
21, 2009).

State Responses to the E-Verify 
Program
The E-Verify program, formerly the Basic 
Pilot/Employment Eligibility Verification 
Program, is an online system that participat-
ing employers can use to verify employment 
status. Historically it has been used only for 
new hires. Verification of employment autho-
rization is done by the employer comparing 
information from an employee’s I-9 form 
against SSA and DHS databases. According 
to the DHS, more than 87,000 employers are 
enrolled in the program, and over 6.5 million 
queries were run in fiscal year 2008. Of those 
queries, 99.5 percent of qualified employees 
were cleared automatically by E-Verify.3

For the most part, the E-Verify Program 
has been a volunteer program in which em-
ployers can enroll to validate employment 
eligibility of new hires. However, some 
states have enacted legislation requiring all 
employers (for example, Arizona4) or all pub-
lic employers (such as Georgia5) to electroni-
cally verify employment authorization for 
newly-hired employers through the E-Verify 
Program. 

It is noteworthy that the State of Illinois 
has enacted legislation prohibiting employers 
from using the E-Verify program. Employers 
in Illinois are barred, except as required by 
federal law, from using the E-Verify program 
until the DHS and SSA databases can make a 
determination on 99 percent of the tentative 
nonconfirmation notices issued to employers 
within 3 days.6 The federal government has 
challenged Illinois’s prohibition of the use of 
E-Verify by employers in federal court –the 
suit was pending as of March 4, 2009.7



The State of Michigan had not passed any 
legislation concerning the required use of the 
E-Verify program by employers as of early 
March 2009. However, on November 6, 2007, 
the State enacted a general appropriations 
bill that requires state agencies to consider 
a number of factors when awarding or can-
celing contracts for work or purchase with 
private businesses. One factor is whether a 
vendor would use employees, contractors, 
subcontractors, or other individuals who 
are not “citizens of the United States, legal 
resident aliens, or individuals with a valid 
visa” to perform services for the State, as this 
would be “detrimental to the state of Michi-
gan, its residents, or the state’s economy”.8 
This could be seen as encouraging employers 
to use programs like E-Verify.

Implementation of the Final Rule
The final rule requires federal contracting 
officers to include a new clause in all federal 
contracts awarded and solicitations issued 
on or after its effective date. This clause will 
require that federal contractors use the E-
Verify program to confirm the employment 
eligibility of all persons hired during a con-
tract term. The federal contractor also agrees 
to confirm employment eligibility of current 
employees who perform contract services for 
the federal government within the United 
States. Most existing federal contracts will 
not be affected by the final rule unless they 
are extended, renewed, or otherwise amend-
ed between the U.S. contracting officials and 
the federal contractors. However, if an exist-
ing federal contract is for indefinite delivery 
or quantity to last at least six months beyond 
the final rule’s effective date, the regulation 
directs federal contract officers to modify 
the existing contract on a bilateral basis to 
include an E-Verify clause for future orders, 
as long as the amount of work or number of 
orders expected under the remaining perfor-
mance period is substantial.9

Federal government contracting officials 
are responsible for determining if a contract 
with the federal government requires the E-
Verify clause, determining which contracts 
are subject to the final rule, and implement-
ing such clauses in those contracts. The busi-
nesses contracting with the government do 
not have any responsibility to ensure the 
contract includes the E-Verify clause, if ap-
plicable. However, they are required to make 
certain that their own contracts with subcon-

tractors covered under the rule include the E-
Verify clause when necessary. 

Exceptions to the Final Rule
There are various exceptions to the final rule 
concerning when a contract with the federal 
government is required to include the E-Ver-
ify clause. Most importantly, the rule only 
applies to agreements covered by the Federal 
Acquisition Regulations (FAR). Because fed-
eral grants and cooperation agreements are 
not covered by the FAR, they are not subject 
to the final rule. 

Agreements that do fall under the FAR 
may still be exempted from this rule if they 
fall under certain specific exceptions. Pursu-
ant to the regulations, solicitations and con-
tracts that do not meet the simplified acquisi-
tion threshold under the FAR, being contracts 
valued at less than $100,000, are not covered 
under the final rule. Further, contracts that 
are only for work that will be performed out-
side of the United States are also excluded 
(United States is defined as all 50 States, the 
District of Columbia, Puerto Rico, Guam, and 
the U.S. Virgin Islands). Also, contracts that 
are for a period of performance of less than 
120 days are excused as well as contracts that 
are only for “commercially available off-the-
shelf” (COTS) items or for items that would 
be COTS, but for minor modifications.10 

There are also some exceptions from the 
requirement to use E-Verify to confirm a new 
employee’s work authorization that apply 
even if a contract falls under the final rule. 
Contractors that are higher education in-
stitutions, state and local governments, or 
governments of federally-recognized Native 
American tribes are only required to verify 
new employees if those employees will be 
assigned to a federal contract.11 Moreover, if 
the new employee has a federal government 
credential or has been granted a federal gov-
ernment clearance for access to confidential, 
secret or top secret information, the employ-
er is not required to use E-Verify for the em-
ployee.12 

Requirements for Subcontractors 
under the Final Rule
A subcontractor is defined as any supplier, 
distributor, vendor, or firm that furnishes 
supplies or services to or for a prime contrac-
tor or another subcontractor.13 When dealing 
with a subcontractor, federal contractors are 
required to include the E-Verify clause in 
their contracts for commercial or noncom-
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mercial services when appropriate. Excep-
tions to this include contracts for commer-
cial services that are part of the purchase of 
COTS items; contracts for construction; con-
tracts that have a value of more than $3,000; 
and contracts that include work performed 
in the United States.14 However, if the pri-
mary contract with the federal government 
is excluded from the final rule, then the con-
tract between contractor and subcontractor is 
excluded as well. 

Employer’s Obligations with 
Respect to New and Current 
Employees
Once an employer is deemed to be a fed-
eral contractor under the final rule, and the 
company elects to continue its contract with 
the federal government, the employer must 
then enroll in the E-Verify program, if it does 
not participate already. Once enrolled, the 
employer has ninety days to implement the 
program.15 After such time, the employer 
must use the E-Verify program to confirm the 
employment eligibility of all new employees 
within three days of hire, regardless of work-
site or whether the new employee is assigned 
to a federal contract, except for new employ-
ees that meet an exception to the final rule.16 

Current employees who are assigned to 
the federal contract, and who do not meet 
an exception to the final rule, must also have 
their employment eligibility verified by the 
employer using the E-Verify program. An 
employee assigned to the contract is defined 
as an employee who was hired after Novem-
ber 6, 1986, who is directly performing work, 
in the United States, under a contract that is 
required to include the E-Verify clause.17 An 
employee is not considered to be directly 
performing work under a contract if the em-
ployee normally performs support work, 
such as indirect or overhead functions, and 
does not perform any substantial duties ap-
plicable to the contract.18 Current employees 
that may not have been assigned to a federal 
contract previously but are later assigned 
on a future federal contract must have their 
employment eligibility verified through the 
E-Verify program at that time.19 Note that 
once an employee is verified in the E-Veri-
fy program, the employer is not required 
to have the employee’s work authorization 
confirmed again based on an assignment to 
another federal contract.20 

It is important to know that when an 
employer’s federal contract terminates, the 

employer is no longer required to use the E-
Verify program.21 The employer can terminate 
its participation by submitting a termination 
request through the E-Verify system. If the 
employer fails to submit such request, then 
the company continues to be bound by the E-
Verify Memorandum of Understanding (the 
policy the federal contractor agrees to when 
registering with the E-Verify program). If the 
employer continues to use E-Verify, it must 
use the program to verify the employment 
eligibility of new hires only.22

Chamber of Commerce of the 
United States of America, et al  
v Chertoff, et al  
On December 23, 2008, the Chamber of Com-
merce of the United States of America along 
with the Associated Builders and Contrac-
tors, Inc., the Society for Human Resource 
Management, the American Council on Inter-
national Personnel, and the HR Policy Asso-
ciation, filed suit in the U.S. District Court 
for the District of Maryland, challenging the 
legality of the federal government’s require-
ment that federal contractors and subcontrac-
tors use the E-Verify program. The lawsuit 
sets forth that the federal government over-
stepped its power by issuing such regulation 
in an Executive Order in addition to federal 
procurement law. Moreover, the suit chal-
lenges the legality of using the E-Verify pro-
gram on an employer’s current workforce. 
The argument set forth in the lawsuit is that 
the E-Verify program was held out to be a 
voluntary program for employers to use on 
new hires, pursuant to the Illegal Immigra-
tion Reform and Immigrant Responsibility 
Act of 1996.23 By the federal government pro-
mulgating regulations on November 14, 2008 
that required the use of the E-Verify program 
by federal contractors and subcontractors, 
on new and existing employees, the lawsuit 
asserts that the final rule is unlawful and 
should be set aside. The plaintiffs in the law-
suit and the federal government have agreed 
to temporarily suspend the implementation 
of the final rule through May 21, 2009.24 

Conclusion
The E-Verify program is controversial. 

There were objections to E-Verify when it 
was a voluntary program, as demonstrated 
by Illinois’s legislation prohibiting its use 
until response times were improved. With the 
final rule requiring use of E-Verify for many 
federal contracts, and extending the program 
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to include verifi cation of the employment eli-
gibility of existing employees, more concerns 
have been raised. With lawsuits pending and 
a new presidential administration taking 
offi ce, it may be some time before the fate of 
the E-Verify program is known. 
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Michigan Business Tax Includes 
Expanded Definition of Nexus
By Edward J. Castellani 

The Michigan Business Tax (MBT), which 
replaced Michigan’s Single Business Tax 
(SBT) January 1, 2008, has new and expanded 
definitions of nexus. Under the MBT a person, 
other than an insurance company, has nexus 
with Michigan and is subject to the MBT if 
they have a physical presence in the state for 
a period of more than one day during the tax 
year or if the person actively solicits sales in 
this state and has gross receipts of $350,000 
or more sourced to Michigan. A person may 
have nexus with Michigan if he or she meets 
one of the two standards. More important 
than the new nexus rules under the MBT is 
the Treasury Department’s interpretation of 
what constitutes physical presence, econom-
ic presence, and active solicitation of sales in 
Michigan.

Under the MBT a person may have nexus 
with Michigan if that person has physical 
presence in the state for more than one day 
during the tax year. A person generally must 
have an office, employee, or an independent 
contractor in Michigan to establish physical 
presence with Michigan. This is the tradition-
al definition of physical presence and is not a 
new concept.

A second nexus test has evolved in recent 
caselaw known as economic presence. In Tax 
Comm’r v MBNA Am Bank, NA, 220 W Va 163, 
640 SE2d 226 (2006), the West Virginia Su-
preme Court of Appeals held that MBNA’s 
solicitation and maintenance of customer’s 
credit cards amounted to economic presence 
that satisfied substantial nexus. Under the 
concept of economic presence, nexus is pres-
ent when a taxpayer has substantial economic 
presence in a state without physical presence 
in the state. This concept is supported by the 
Treasury Department in Revenue Adminis-
trative Bulletin 2007-6 (the “RAB”), which 
provides, in part, as follows:

[w]ith the development and pro-
liferation of communication tech-
nology exhibited, for example, by 
the growth of electronic commerce 
now makes it possible for an entity 
to have a significant economic pres-
ence in a state absent any physical 
presence there. Whether a person 

has substantial economic presence 
depends on the quality and quantity 
of taxpayer contacts with Michigan 
and the degree to which the taxpayer 
avails itself of the benefits of an eco-
nomic market in the State. 

The economic presence standard is ad-
dressed in the MBT under its active solici-
tation provisions. Under the MBT nexus is 
established if a person actively solicits sales 
in this state and has Michigan gross receipts 
of $350,000 or more. Active solicitation of 
sales is not defined in the new law. Instead 
the MBT provides that “’actively solicits’ 
shall be defined by the Treasury Department 
through written guidance that shall be ap-
plied prospectively.” The Michigan Treasury 
Department recently provided their written 
guidance through the RAB, which describes  
the Treasury Department’s interpretation of 
“actively solicits.” Under the RAB active so-
licitation means:

purposeful solicitation of persons 
within this state. Solicitation is pur-
poseful when it is directed at or 
intended to reach persons within 
Michigan or the Michigan market.
Active solicitation includes, but is not 
limited to, the use of mail, telephone, 
and e-mail; advertising, including 
print, radio, internet, television, and 
other media; and maintenance of an 
internet site over or through which 
sales transactions occur with persons 
within Michigan.

The RAB examples of active solicitation 
include sending mail order catalogs; sending 
credit applications; maintaining an internet 
site offering online shopping, services, or 
subscriptions; and engaging in media adver-
tising, including internet advertisements. In 
evaluating whether acts of solicitation are 
sufficient to establish “active solicitation,” 
the department looks to the quality, nature, 
and magnitude of the activity.

Under this interpretation of the MBT nex-
us rules, a business may be actively solicit-
ing business in Michigan and have economic 
presence and nexus when its sales exceed 
$350,000 solely by the fact that the taxpayer 



maintains a Web site from which Michigan 
residents can make purchases. Michigan’s 
adoption of the economic presence standard 
will subject many online sellers to the MBT 
that were not subject to the SBT and have no 
physical presence in Michigan. 

 In addition to the MBT rules discussed 
above, a federal statute, Public Law 86-272, 
also addresses a state’s right to tax interstate 
transactions. Public Law 86-272 is a federal 
law that prohibits a state from imposing a 
business income tax if the only in-state busi-
ness activity of the out-of-state person is the 
solicitation of orders for sales of tangible 
personal property where the orders are sent 
outside the state for approval or rejection 
and are filled by shipment or delivery from 
a point outside the state. The RAB addresses 
the interplay of this law on the MBT and its 
definition of nexus.

The MBT is comprised of four taxes: a 
business income tax, a modified gross re-
ceipts tax, a gross direct premiums tax, and 
a franchise tax. The gross direct premiums 
tax and franchise tax apply only to insur-
ance companies and financial institutions re-
spectively. The RAB provides that a person 
whose activities are limited to those protect-
ed by P.L. 86-272 is not subject to the busi-
ness income tax portion of the MBT but will 
be subject to the modified gross receipts tax 
portion of the MBT. 

The MBT, along with recent caselaw such 
as MBNA, has clearly expanded the defini-
tion of nexus for MBT purposes. Consequent-
ly the MBT will apply to persons that were 
not subject to the SBT. The extent to which 
substantial nexus can be established without 
physical presence in Michigan will be deter-
mined by the facts and circumstances of each 
case and whether the new economic presence 
test can pass constitutional scrutiny. Persons 
that make sales to Michigan residents must 
review the MBT and its new standards to 
determine whether they are subject to the 
MBT.

Edward J. Castellani is an 
attorney and CPA with Fras-
er, Trebilcock, Davis & Dun-
lap P.C., who practices state 
and local tax law
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Employment Law—Sexual Harassment 
Investigation
In Crawford v Metropolitan Gov’t of Nashville & Davidson 
County, _US_, 129 S Ct 846 (2009), respondent Metropoli-
tan Government of Nashville and Davidson County inves-
tigated rumors of sexual harassment by the Metro School 
District’s employee  relations director. When a Metro 
human resources officer asked petitioner, a 30-year Metro 
employee, whether she had witnessed “inappropriate 
behavior” on the part of the director, petitioner described 
several instances of sexually harassing behavior that had 
been directed at her personally. Two other employees also 
reported being sexually harassed by the director. Although 
respondent took no action against the director, it did fire 
petitioner and the two other accusers soon after finishing 
the investigation, saying in petitioner’s case that it was for 
embezzlement. Petitioner claimed that Metro was retali-
ating for her report of the director’s behavior and filed a 
charge of a Title VII violation with the Equal Employment 
Opportunity Commission (EEOC), followed by this suit in 
federal district court.  

The Title VII antiretaliation provision has two clauses, 
making it an unlawful employment practice for an employ-
er to discriminate against any of its employees (1) because 
the employee opposed any unlawful employment practice 
under Title VII, or (2) because the employee has made a 
charge, testified, assisted, or participated in any manner 
in an investigation, proceeding, or hearing under Title 
VII. 42 USC 2000e-3(a). The first is known as the “opposi-
tion clause,” the other as the “participation clause,” and 
petitioner accused Metro of violating both. The U.S. Su-
preme Court held that an employee who merely answers 
questions during an employer’s internal investigation of 
harassment is protected against retaliation under the op-
position prong. The court stated that there is “no reason to 
doubt that a person can ‘oppose’ by responding to some-
one else’s question just as surely as by provoking the dis-
cussion, and nothing in the statute requires a freakish rule 
protecting an employee who reports discrimination on her 
own initiative but not one who reports the same discrimi-
nation in the same words when her boss asks a question.” 
2009 US LEXIS 870 at *11. Because petitioner’s conduct 
was covered by the opposition clause, the Supreme Court 
did not reach her argument that the participation clause 
had been violated as well.

Limited Partnerships—Conflict of Laws
Atlantic XXXI LLC v Art Midwest LP, 281 Mich App 733, 
_ NW2d _ (2008), arose out of a commercial real estate 
transaction involving multiple related entities. Defendant 
ART Midwest, LP (the Limited Partnership), is a limited 
partnership organized under the laws of the state of Texas 
while defendant American Realty Trust, Inc (defendant), 
is a limited partner in that partnership. The Limited Part-

nership is the sole member of a limited liability company, 
ART Concord East, LLC (the LLC). The LLC, which was 
not a party to this action, purchased an apartment complex 
and, in doing so, assumed responsibility for a multi-mil-
lion dollar loan owed to plaintiff. As part of the transac-
tion, the Limited Partnership guaranteed payment of the 
debt. The loan later went into default and the Limited Part-
nership failed to pay under the guarantee. This failure led 
to this action, which included a claim against defendant 
in which plaintiff alleged that defendant was a mere alter 
ego of the limited partnership and, therefore, should be 
held liable for the debt. The primary issue was whether a 
claim of alter ego or piercing the veil required the showing 
of a fraud or wrong. Defendant also argued that, because 
plaintiff sought to impose liability on a limited partner of a 
partnership formed under Texas law, Texas law controlled 
and would not impose liability in this case. The trial court 
rejected the application of Texas law, but did hold that 
Michigan law required a showing of fraud or other wrong-
doing and granted summary disposition in favor of defen-
dant on this claim.

The court of appeals declined to address the issue 
raised by plaintiff, whether the trial court erred in hold-
ing that Michigan law requires the showing of a fraud or 
wrong and that no such showing was made in this case. 
Instead, the court agreed with defendant that this matter 
must be resolved under Texas law, not Michigan law. A 
claim seeking to impose liability on a limited partner of 
a limited partnership organized under foreign law must 
be resolved by applying the law of the jurisdiction under 
which the partnership is organized. MCL 449.1901 pro-
vides in pertinent part that “the laws of the state under 
which a foreign limited partnership is organized govern 
its organization and internal affairs and the liability of its 
limited partners.” The court declined to resolve the issue 
whether Texas law favors defendant’s position because 
the trial court did not rule on the substantive application 
of Texas law to this issue.

Motor Fuels Tax—Refunds
In AutoAlliance Int’l, Inc v Department of Treasury, No 282096, 
2009 Mich App LEXIS 377 (Mich Ct App Feb 24, 2009), tax-
payer is a joint venture between auto manufacturers.  Dur-
ing the 2002-2003 tax period, taxpayer assembled automo-
biles at a manufacturing facility and purchased gasoline 
and diesel fuel in bulk quantities, paying the Michigan 
motor fuel tax on the fuel purchases. After purchasing 
the fuel, the vendor would deliver it to the manufactur-
ing facility and place it in underground storage tanks. 
Taxpayer then placed 3.2 gallons amount of gasoline in 
the fuel tank of each newly assembled vehicle during the 
time period in issue to power the vehicles during the final 
testing and quality control procedures that occurred after 
assembly. The 3.2 gallon amount was selected to ensure 
that the cars did not run out of gas during the testing. 
Taxpayer claimed refunds related to motor fuel placed in 
vehicles destined for out-of- state dealers; it did not seek a 
refund on motor fuel placed in new vehicles sold to Michi-
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gan dealers. In November 2007, the Court of Claims issued 
its opinion and order denying taxpayer a refund, ruling 
that the taxpayer failed to present evidence concerning the 
actual amount of fuel used for a non-taxable purpose.

To establish the right to a refund of the tax paid on 
motor fuel under MCL 207.1033 or 207.1039, the taxpayer 
must establish that it is an “end user” of motor fuel and 
that it “used” the motor fuel at issue for “nonhighway pur-
poses.” In this case, the undisputed facts showed that the 
joint venture placed the fuel into newly manufactured ve-
hicles to facilitate its final testing and quality control mea-
sures and, hence, was an end user of the motor fuel. With 
regard to the motor fuel at issue, the undisputed facts also 
showed that the joint venture employed the full 3.2 gallons 
placed in each vehicle for its own purposes and that no 
amount of the 3.2 gallons placed in the vehicles shipped 
out of state was used or could be used to operate the ve-
hicles on Michigan’s public roads or highways, which 
established that its use was “for nonhighway purposes.” 
Consequently, the court of claims erred when it concluded 
that the joint venture could not claim a refund for the full 
amount of the 3.2 gallons of fuel placed in the vehicles it 
shipped out of state.

Securities—Disclosure Obligations
In J&R Mktg. v GMC, 549 F3d 384 (6th Cir 2009), plaintiffs, 
purchasers of bonds registered by a financial subsidiary of 
defendant (GMAC) in September 2003, brought suit under 
Sections 11 and 12(a)(2) of the Securities Act of 1933 against 
GMAC and its control persons, including General Motors, 
which at the time wholly-owned GMAC.  Plaintiffs alleged 
that GMAC had breached its disclosure obligations as well 
as made material misstatements in its registration state-
ments and prospectuses for multiple offerings of bonds 
registered in 2003 and 2004. The defendants moved to dis-
miss the plaintiffs’ complaint for failure to state a claim. 
The district court granted the defendants’ motion, finding 
that plaintiffs lacked statutory standing to bring claims 
regarding offerings other than the one in which they had 
purchased. The district court also found that the plaintiffs 
had no claim regarding a duty to disclose because Item 
303, the regulatory authority relied on by plaintiffs, did not 
give rise to a duty to disclose the information the plaintiffs 
sought because the information was not “firm specific” to 
GMAC.  In addition, the district court found that there was 
no material omission because the affirmative statements 
made by GMAC were not rendered misleading by the 
absence of the information cited by plaintiffs. Finally, the 
district court held that most of GMAC’s statements were 
not false, and the ones that were arguably false were not 
material to bond investors. 

The Sixth Circuit found that the named plaintiffs’ own 
claims were without merit because the offering materials 
did not have material omissions because (1) Item 303 only 
imposes a duty to make forward-looking projections re-
garding known information, and plaintiffs pleaded only 
that the information was “knowable”; and (2) GMAC’s 
affirmative statements were not rendered misleading by 

the absence of the information described by plaintiffs. The 
Sixth Circuit also ruled that the offering materials for the 
offering in which plaintiffs’ purchased did not include ma-
terial misstatements, because the affirmative statements 
made by GMAC were in fact true. Since the named plain-
tiffs’ individual claims could not succeed on the merits, 
the Sixth Circuit affirmed the district court’s judgment dis-
missing plaintiffs’ complaint.

Single Business Tax—Recapture of Capital 
Acquisition Deduction
In Manske v Department of Treasury, No 281988, 2009 Mich 
App LEXIS 301 (Mich Ct App Feb 17, 2009), the parties dis-
puted the proper application of the former Single Business 
Tax (SBT) to a gain on real property transferred in lieu of 
foreclosure and whether a previous panel of the court of 
appeals impliedly ruled that the Department of Treasury 
could not offset a refund for tax improperly collected on 
the gain from a casual property transfer by the amount of 
the unused capital acquisition deduction (CAD) granted 
for the same property. The court of appeals in this decision 
ruled that the court of claims erred when it concluded that 
it had to deny the Department’s request for an offset under 
the law-of-the-case doctrine. Under this doctrine, the court 
of claims had to treat the transfer as a casual transaction, 
but it could still appropriately consider the proper treat-
ment of the CAD recapture provisions. Therefore, the 
court of claims was not bound to hold that the CAD recap-
ture provisions of the SBT did not apply to a property that 
was ultimately transferred under a casual transaction.

As to whether there had to be an adjustment to in the 
SBT adjusted taxable base to include depreciation recap-
ture under MCL 208.9(4), under MCL 208.23 a taxpayer 
was allowed a full deduction for the cost of an asset in the 
year of acquisition. After taking this deduction in the first 
year, the taxpayer was expected to make an adjustment 
to its tax base in subsequent years to reflect the deprecia-
tion for that year. If the property was transferred before 
it was fully depreciated, the unused portion of the CAD 
was required to be “recaptured.” MCL 208.23b. Nothing 
within the provisions of MCL 208.23b(a) suggests that the 
adjustments for CAD recapture do not apply to transfers 
that qualify as a casual transaction, and the court of ap-
peals refused to read such an exception into the statute. 
While it was argued that the taxpayer did not experience 
a CAD triggering event, because it did not receive pro-
ceeds from the disposition of the property and did not 
receive a benefit from giving the deed in lieu of foreclo-
sure, it clearly received a benefit since it was liable for a 
debt of $12,964,083 on a property with an adjusted basis of 
$8,251,603. By avoiding foreclosure, the taxpayer reduced 
its overall liability and saved the expenses associated with 
foreclosure. Thus, despite the fact that the taxpayer lost its 
sole asset and went out of business, it still received some 
benefit from the transfer.
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Use Tax—Purchase of Partial Interest in 
Airplane
In Fisher & Co, Inc v Department of Treasury, Nos 280476, 
280498 (Mich Ct App January 29, 2009), plaintiff, a Michi-
gan corporation, purchased a “25% undivided interest” 
in a small turbofan jet airplane. That partial interest was 
formally considered to be a tenant-in-common ownership 
interest, along with several other part owners; plaintiff 
was designated as the “buyer.” Each part owner, includ-
ing plaintiff, was entitled to share in the airplane’s depre-
ciation, gain, loss, deduction, or other tax benefit that 
might arise therefrom. The seller’s sister company main-
tained the airplane and coordinated its use by plaintiff 
and by the other part owners, and the owner’s agreement 
precluded plaintiff from placing any lien on the airplane 
without approval by the maintenance entity. The airplane 
was specifically identified and never entered Michigan. 
However, part of the benefit to plaintiff was the use of 
other airplanes in the sister company’s fleet, consistent 
with plaintiff’s rights under the operative documents that 
made up the transaction. Plaintiff did utilize that benefit 
for transportation in Michigan. In a dispute over the appli-
cability of Michigan’s Use Tax to this purchase, the trial 
court held that the nature of the transaction constituted 
a purchase of tangible personal property rather than ser-
vices, but also held that plaintiff was entitled to a refund 
of three percent.

The court of appeals ruled that plaintiff’s purchase of 
a partial interest in an airplane that included right to use 
other airplanes in a fleet was in effect a time share in tan-
gible personal property. Even though plaintiff’s aircraft 
never entered Michigan, Michigan use tax applied because 
plaintiff’s use of other fleet airplanes in Michigan was pur-
suant to its contract to share ownership rights of its own 
airplane. Plaintiff was entitled to credit only for sales tax 
actually paid, which in South Carolina was capped at 
$1,500.
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