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From the Desk of the Chairperson
By  Jennifer E. Consiglio
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As I noted in the last issue of this Busi-
ness Law Journal, much of the hard work 
of the Section is shouldered by vari-
ous current and ex officio members of 
the council and the Section’s standing 
and ad hoc committees and director-
ships. Although I have been active in 
the Business Law Section for a decade, 

these past few months as Chair have been enlightening 
as I have had greater opportunity to see behind the cur-
tain. I’m beginning to better appreciate the magnitude 
of the daily and continuing commitment by the active 
members of our Section. Here I will highlight some of 
their activities.

Legislation
A Subcommittee of the Debtor/Creditor Rights Com-
mittee has been actively working for over two years on 
a proposal to amend Michigan’s Uniform Commercial 
Real Estate Receivership Act to extend the scope of that 
legislation to all types of receiverships and not just those 
involving commercial real estate. The Subcommittee’s 
proposal sought to expand uniformity for the bench 
and bar regarding the receivership process and law. The 
proposal, in large part, forms the substance of House 
Bill No. 5336 that was introduced on January 15, 2020 
and was, as this column was being written, scheduled 
to be considered at a meeting of the House Committee 
on Judiciary on February 18, 2020. The Subcommittee 
advocates passage of House Bill No. 5336 subject to 
certain further proposed amendments presented in its 
public policy position statement. The Subcommittee’s 
efforts have been spearheaded by Judith Greenstone 
Miller, Paul Hage, and Michael Leib.

Education and Networking
Led by the Programs Directorship, the Section hosted 
Business Boot Camp I on November 4 and 5, 2019 (in 
Grand Rapids) and on January 30 and 31 of this year (in 
Plymouth). Boot Camp I is an educational and network-
ing program targeted to newer lawyers and focuses on 
providing practical training in fundamental business 
law and transactional topics. The seminar, which was 
well-attended, covered topics from entity formation to 
drafting governing documents to drafting and negotiat-
ing commercial agreements to creditor rights consider-
ations to insurance coverage.

On December 4, 2019 (in Grand Rapids) and January 
15, 2020 (in Detroit, Co-Sponsored by the Wayne State 
Journal of Business Law), the Small Business Forum Com-
mittee of the Section hosted a very timely Symposium 
on Corporate Oppression. Participants explored how 
the interplay between the business courts and recent 
published precedents and the proliferation of oppres-
sion claims is altering the landscape of the corporate 

oppression action and the application of fiduciary stan-
dards in the context of corporate disputes. The Sym-
posium featured top practitioners and scholars on this 
topic who shared their strategies in prosecuting and de-
fending oppression actions as well as esteemed judges 
who provided perspectives from the bench. 

Law Schools Initiative
In October 2019, Kevin Block, Mark Kellogg, and I par-
ticipated on behalf of the Section in a panel discussion 
moderated by Kyle Langvardt, Associate Professor of 
Law at the University of Detroit Mercy School of Law. 
The panel discussion was coordinated by the Business 
Law Society of the University of Detroit Mercy School 
of Law. Discussion by the panelists of their unique edu-
cational paths and varied practices gave the students a 
glimpse at the various career opportunities available to 
a business lawyer. The panelists also had an opportu-
nity to highlight the value of the Business Law Section 
to budding and seasoned attorneys. This event was well 
attended and the students’ questions engaging. Similar 
programs are planned for the coming months at Michi-
gan State University College of Law and Wayne State 
University Law School.

I would like to thank the Section’s Regulation of Se-
curities Committee and the Publications Directorship 
for coordinating the publication of the well-written arti-
cles appearing in this edition of the Business Law Journal 
and for keeping us all current on various legal develop-
ments and substantive matters. I hope you enjoy it. 
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Regulatory Updates Under 
the Michigan Uniform 
Securities Act
The Corporations, Securities, and 
Commercial Licensing Bureau 
(CSCL) within the State of Michigan 
Department of Licensing and Regu-
latory Affairs regulates the offer and 
sale of securities; broker-dealers; 
agents; investment advisers; and 
investment adviser representatives 
under the Michigan Uniform Securi-
ties Act (2002) (the “Michigan Securi-
ties Act”).1

This column will cover two dis-
tinct topics. First, it will give a brief 
summary of updated investment 
adviser registration and exemption 
filing requirements in light of new 
administrative rules under the Michi-
gan Securities Act and federal regu-
lations issued by the United States 
Securities and Exchange Commission 
(SEC), which will become effective 
in June 2020. Next, it will discuss en-
forcement trends seen by CSCL staff, 
including unregistered securities 
sales and unregistered salespersons. 

Form ADV—Filings Updates 
for Investment Advisers in 
Michigan
Investment advisers who conduct 
business in Michigan are required to 
register2 unless they are exempt from 
registration3 or are federal covered4 
investment advisers. The applica-
tion for investment adviser registra-
tion is called a “Form ADV”5 and is 
filed electronically with CSCL via the 
Investment Advisor Public Disclo-
sure (IAPD) website, a registration 
filing portal operated by the SEC and 
used by investment advisers across 
the country to standardize the regis-
tration process. 

Two recent developments in Form 
ADV filing requirements have raised 
questions regarding Michigan’s Form 
ADV filing requirements: the SEC’s 
adoption of Regulation Best Interest6 
(Reg. BI) which has a June 2020 com-
pliance date,7 and CSCL’s adoption of 
the private fund adviser exemption 
Rule 451.4.5. 

While Reg. BI will require certain 
investment advisers to file the new 
Form ADV-3 with the SEC in addi-
tion to providing it to clients, Mich-
igan-registered advisers will not be 
required under the current Michigan 
Securities Act or Rules to file or de-
liver this new form. 

Regarding private fund advisers, 
the exemption available under Rule 
451.4.5, requires private fund advis-
ers to file the limited Form ADV with 
CSCL via the IAPD. Federally, this 
form is also required to be filed by an 
exempt reporting adviser pursuant 
to 17 CFR 275.204-4. The Rule 451.4.5 
filing requirement contrasts with the 
predecessor exemption under Transi-
tion Order 6,8 which did not require 
any filings or other regulatory notices 
from advisers to private funds. 

Form ADV-3 Filing Requirements
Michigan does not presently require 
the preparation, delivery, or filing of 
a Form ADV-3. 

On June 5, 2019, the SEC pub-
lished the final version of Reg. BI and 
identified a compliance date of June 
30, 2020.9 Reg. BI requires federal cov-
ered investment advisers and broker-
dealers to prepare and file a Form 
CRS, which stands for “Customer Re-
lationship Summary,” and to deliver 
it to retail clients; in the federal cov-
ered investment adviser space, the 
Form CRS is referred to as the Form 
ADV, Part 3.10

The SEC provides instructions 
on how to complete the Form ADV, 
including the Form ADV, Part 3.11 
Michigan, like many other states, re-
quires investment advisers to file the 
Form ADV pursuant to the SEC’s in-
structions.12 The instructions for Form 
ADV-3 state in relevant part:

If you do not have any retail 
investors to whom you must 
deliver a relationship summa-
ry, you are not required to pre-
pare or file one. See also Advis-
ers Act rule 204-5; Exchange 
Act rule 17a14(a).13

Currently, the Michigan Securi-
ties Act and the administrative rules 
and orders promulgated pursuant to 
it do not require the delivery of the 

Form CRS or Form ADV-3 to retail 
investors.14 As a result, pursuant to 
the SEC’s Form ADV instructions and 
Rule 451.4.10(1) under the Michigan 
Securities Act, there is no obligation 
to prepare or file one. 

CSCL may consider requiring the 
preparation, filing, and delivery of 
the Form ADV-3 at some time in the 
future, though it is not currently in 
its regulatory plans. CSCL, as Michi-
gan’s state securities regulator, is a 
member of the North American Se-
curities Administrators Association 
(NASAA). NASAA members coor-
dinate with each other to facilitate as 
much uniformity as possible across 
state securities law requirements. 
CSCL will remain mindful of prevail-
ing national standards regarding the 
Form ADV-3 requirement when con-
sidering such a requirement in the fu-
ture. For now, Michigan law does not 
require the filing of the Form ADV-3.

Limited ADV Filings for Advisers to 
Private Funds
Another question that has arisen is 
whether an investment adviser rely-
ing on the registration exemption 
at Rule 451.4.5 under the Michigan 
Securities Act can avoid the limited 
Form ADV filing required by Subrule 
451.4.5(3)(b) if the adviser qualifies 
for the SEC’s federal “small adviser” 
prohibition from registration at 17 
CFR 275.203A-1(a) for advisers with 
less than $25,000,000 in assets under 
management. Rule 451.4.5 became 
effective in Michigan on January 3, 
2020. 

For the reasons stated below, 
any investment adviser relying on 
the Rule 451.4.5 private fund invest-
ment adviser exemption must file 
with CSCL each report that an ex-
empt reporting adviser is required to 
file with the SEC pursuant to 17 CFR 
275.204-4.

The plain language of the rule 
uses the definite article “the” private 
fund adviser when describing the 
person subject to the requirement to 
file each report and amendment with 
the state. In describing what report 
must be filed with the state by “the” 
private fund adviser, the rule uses the 
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indefinite article “an” exempt report-
ing adviser under 17 CFR 275.204-4. 
The report to be filed by “the” adviser 
with the state is whatever would be 
filed by “an” exempt reporting advis-
er under 17 CFR 275.204-4. The rule 
does not state that the adviser must 
file with the state whatever report 
the adviser files with the SEC; if that 
was the intent of the rule, then the 
language would have been clear on 
that point with the use of the definite 
article describing the subject adviser 
throughout. 

17 CFR 275.204-4(a) requires fil-
ing of a Form ADV according to its 
instructions by an exempt reporting 
adviser. Subrule 204-4(a) states:

(a) Exempt reporting advisers. If 
you are an investment adviser 
relying on the exemption from 
registration with the Commis-
sion under section 203(l) or (m) 
of the Act [internal citations 
omitted], you must complete 
and file reports on Form ADV 
(17 CFR 279.1) by following the 
instructions in the Form, which 
specify the information that an 
exempt reporting adviser must 
provide.15 
The instructions to Form ADV 

limit the amount of information to 
be provided by an exempt reporting 
adviser to specific parts of the Form 
ADV.16 Specifically, an exempt re-
porting adviser is only responsible 
for the following items along with 
their corresponding schedules:
•	 Item 1 — Legal name, other 

names under which busi-
ness is conducted, places of 
business, hours of opera-
tion, website, chief compli-
ance officer name, books and 
records location, public com-
pany status, etc.

•	 Item 2 — Registration sta-
tus (checkbox State Exempt 
Reporting Adviser);

•	 Item 3 — Form of organiza-
tion checkbox (corporation, 
LLC, etc.);

•	 Item 6 — Checkbox for Other 
Business Activities, if any; 

•	 Item 7 — Checkbox for 
whether adviser advises pri-

vate funds; if yes, identify 
the name of the fund;

•	 Item 10 — Control persons. 
Identify owners and execu-
tive officers. 

•	 Item 11 — Disclosure Infor-
mation. Identify relevant dis-
ciplinary history. 

The items are mostly biographi-
cal and check-the-box information 
that provide the regulator and the 
public with very limited information 
about the background of the adviser 
to the private fund. CSCL staff views 
the limited burden imposed by Rule 
451.4.5(3)(b) as minimal in compari-
son with the transparency that will 
be provided to Michigan investors as 
a result of the requirement.

The filing requirement is consis-
tent with the intent of the drafts of 
the model rule from which it was 
derived. Rule 451.4.5 is based upon 
and largely follows a model rule 
written and published by the North 
American Administrator’s Associa-
tion (“NASAA”).17 Subrule (b)(2) of 
the NASAA Model states the filing 
requirement for advisers to private 
funds as follows:

[T]he private fund adviser files 
with the state each report and 
amendment thereto that an 
exempt reporting adviser is 
required to file with the Securi-
ties and Exchange Commission 
pursuant to SEC Rule 204-4, 17 
C.F.R. § 275.204-4… .
Rule 451.4.5(3)(b) states the Michi-

gan filing requirement for advisers 
to private funds in slightly different 
language, though the material appli-
cation is the same:

The private fund adviser files 
with the state each report, and 
amendments to each report 
if applicable, that an exempt 
reporting adviser is required 
to file with the SEC pursuant 
to SEC rule 204-4, 17 C.F.R. 
§275.204-4… .
The NASAA Model Rule that 

was the basis for the Michigan pri-
vate fund adviser exemption made 
the filing of a report with the state 
an explicit condition to qualification 
for the exemption from investment 

adviser registration. Its drafters in-
cluded commentary to the rule that 
stated in relevant part, “This section of 
the rule also explains that the exemption 
is contingent upon the adviser filing a re-
port with the state securities administra-
tor. This report is identical to the one re-
quired by the SEC for advisers to venture 
capital funds and private funds with less 
than $150 million in assets under man-
agement.”18

For the reasons discussed above, 
the Bureau’s position is that any pri-
vate fund adviser relying on the Rule 
451.4.5 exemption from investment 
adviser registration is required to file 
the limited Form ADV required of 
exempt reporting advisers under 17 
CFR 275.204-4. 

Enforcement Trends and Hot 
Topics
CSCL primarily brings enforcement 
actions under the Michigan Securities 
Act pursuant to two sections: 

MCL 451.2412 for actions 
against a licensee to deny, con-
dition, limit, censure, revoke, 
or suspend a registration (e.g., 
a broker-dealer, agent, invest-
ment adviser, or investment 
adviser representative); and 
MCL 451.2604 to order a 
respondent to “cease and 
desist” from violating provi-
sions of the Michigan Securi-
ties Act. 

Both sections provide the adminis-
trator of the Michigan Securities Act 
with the ability to issue a fine in con-
nection with an order.

Common violations of the Michi-
gan Securities Act include unregis-
tered, non-exempt offers or sales of 
securities;19 unregistered, non-ex-
empt activities as a broker-dealer,20 
agent of a broker-dealer or issuer,21 

investment adviser,22 investment 
adviser representative,23 or associat-
ing with an unregistered agent24 or 
investment adviser representative;25 

fraud in connection with the offer or 
sale of a security;26 and, fraud in con-
nection with the provision of invest-
ment advice.27 

A provision CSCL staff frequent-
ly points out to anyone engaging 
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in any activities within the scope of 
the Michigan Securities Act, is MCL 
451.2503. In an administrative pro-
ceeding, this provision puts the bur-
den of proving any claimed exemp-
tion, exception, preemption, or exclu-
sion upon the person claiming it, and 
not on CSCL. For example, an issuer 
who offers or sells securities in Michi-
gan in reliance on SEC Rule 506, 17 
CFR 230.506,28 carries the burden of 
claiming and demonstrating that the 
offering was performed in compli-
ance with that federal exemption; to 
the extent the offering complies, it is 
“federal covered” and in compliance 
with MCL 451.2301. If the issuer fails 
to prove that it complied with that 
exemption, it will need to identify 
and prove compliance with another 
exemption or risk being in violation 
of MCL 451.2301. At a hearing on 
the issue, the respondent-issuer—
not CSCL, its staff, or its attorneys—
would carry the burden of showing 
that the exemption applied to the of-
fering and that exemption’s require-
ments were complied with.

In Michigan and around the coun-
try, unregistered offerings by unreg-
istered companies and individuals 
are the frequent targets of enforce-
ment actions.29 Bad actors operating 
fake businesses and Ponzi schemes 
prey on unsuspecting investors seek-
ing a return on their investments. 
These can seem legitimate and are 
often based on a plausible underly-
ing business, such as real estate, a 
new technology, or as the SEC30 and 
CSCL31 have both recently warned, 
marijuana. These fraudulent offer-
ings are often published online and 
marketed through unregistered sales-
people who may be misled by the is-
suer to believe that the offering is le-
gitimate, and they do not need to be 
registered to offer and sell securities. 
Salespeople can also be enticed by 
false assurances that the investment 
or note product is not a security.

Similarly, well-meaning legiti-
mate businesses may attempt to raise 
capital and fail to register or comply 
with an exemption in the offer or sale 
of its securities. These securities law 
compliance failures can have dire 

consequences not only from a regu-
latory perspective in the form of a 
cease and desist order, but civilly as 
well. MCL 451.2509 provides civil 
remedies for investors who are sold 
unregistered, non-exempt securities, 
or who are otherwise harmed by vio-
lations of the Michigan Securities Act. 
Michigan business lawyers should be 
cautious in advising clients looking 
to raise capital, and they should warn 
them of these potential regulatory, 
civil, and criminal consequences. 

Conclusion
CSCL administers the Michigan Secu-
rities Act in a way that is intended to 
protect people and promote business 
in Michigan.

Effective investor protection re-
quires providing information to 
Michigan investors that might be 
important to their decisions in choos-
ing the investment professionals with 
whom they do business. While cur-
rent Form ADV disclosures appear to 
be adequate and the Form ADV-3 is 
not required, CSCL may reconsider 
those disclosure requirements in the 
future. Similarly, CSCL staff believes 
that the basic information required 
for private fund advisers under Rule 
451.4.5 will enhance investor protec-
tion in Michigan without being an 
undue burden on these advisers.

From an enforcement perspective, 
CSCL and its staff continue to inves-
tigate complaints about potential 
violations of the Michigan Securities 
Act. It encourages members of the 
Business Law Section to reach out if 
they see potential violations of secu-
rities laws that might cause harm to 
Michigan investors. 

NOTES

1. 2008 PA 551, as amended, MCL 
451.2101 et seq. 

2. MCL 451.2403(1).
3. MCL 451.2403(2).
4. MCL 451.2405. Federal covered invest-

ment advisers are a separate category of  
investment adviser which typically has more 
than $100 million dollars in assets under man-
agement. These firms register with the SEC 
and notice-file in the states that they conduct 
business and are required to do so. 

5. Rule 451.1.1(m) and Rule 451.4.10.
6. https://www.sec.gov/rules/

final/2019/34-86031.pdf. 
7. See Id. at 371. 
8. OFIR Order No. 2011-009-M, Tran-

sition Order 6, paragraph 2. Available at: 
https://www.michigan.gov/documents/
lara/6th_Transition_Order_372250_7.pdf. 

9. See Footnote 6-7.
10. https://www.sec.gov/rules/

final/2019/34-86032-appendix-b.pdf  .
11. Id. 
12. Rule 451.4.3 and Rule 451.4.10. 
13. See Footnote 9, at page 2. 
14. See, however, Rule 451.4.19 requiring 

Form ADV Part 2 delivery.
15. https://www.govinfo.gov/content/

pkg/CFR-2016-title17-vol4/pdf/CFR-2016-ti-
tle17-vol4-sec275-204-4.pdf.

16. https://www.sec.gov/about/forms/
formadv-instructions.pdf.

17. https://www.nasaa.org/wp-con-
tent/uploads/2011/07/NASAA-Registra-
tion-Exemption-for-Investment-Advisers-
to-Private-Funds-Model-Rule-Amended-
Oct.-8-2013.pdf. 

18. Id. at Commentary No. 2 (Emphasis 
added). 

19. MCL 451.2301.
20. MCL 451.2401.
21. MCL 451.2402.
22. MCL 451.2403.
23. MCL 451.2404. 
24. MCL 451.2402(4).
25. MCL 451.2403(4). 
26. MCL 451.2501.
27. MCL 451.2502. 
28. https://www.ecfr.gov/cgi-bin/text-idx

?SID=0a94ea1a8a9ecce212ec25025efed3af&n
ode=17:3.0.1.1.12.0.46.181&rgn=div8. 

29. https://www.nasaa.org/52518/
nasaa-releases-annual-enforcement-report-
5/?qoid=current-headlines. 

30. https://www.sec.gov/oiea/investor-
alerts-and-bulletins/ia_marijuana.

31. https://www.michigan.gov/docu-
ments/lara/MRA_tips_-_CSCL_678882_7.
pdf. 
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By Eric M. Nemeth

Covid-19 Crisis
Hello everyone. I hope as you read 
this column, you and your family and 
friends are safe and well. We are all 
facing a crisis that tests our collective 
resolve as professionals, employers, 
partners, and colleagues.

In response to the Covid-19 cri-
sis, the IRS, Michigan Treasury, and 
the Federal Government have issued 
a seemingly endless stream of guid-
ance and legislation extending filing 
and payment deadlines, providing 
tax relief in certain circumstances, 
suspending enforcement in many cir-
cumstances, and delaying many ad-
ministrative dates. The various fed-
eral courts have extended procedural 
deadlines and where it was possible 
conducted video and telephone hear-
ings. These true exigent circumstanc-
es are testing technological boundar-
ies and nearly every assumption that 
we possess as lawyers.

Due to delays in publishing, the 
rapid pace of change in procedures, 
and even the law; I am not going to 
simply repeat or list the myriad of de-
tails. I encourage you to visit www.
IRS.gov and www.Michigan.gov for 
updates in real time or talk to your 
tax law advisor.

Limited Time Offer 
The IRS appears to be trying to con-
clude their enforcement program 
against microcaptive insurance com-
panies. In a previous column, I wrote 
about IRS enforcement in this area of 
the market. Appearing on the annual 
IRS “Dirty Dozen” in 2014 list of tax 
scams, the microcaptives were later 
listed as potentially abusive transac-
tions. Predictably, litigation followed 
with the IRS prevailing in three cases. 
The courts sided with the govern-
ment, concluding that the nature of 
the operation of the companies at 
issue were not legitimate insurers; 
the targeted companies operate in a 
“cookie-cutter” fashion. The terms 
and conditions of the settlement offer 
should be evaluated by practitioners 
for the applicability to their respec-

tive clients. The IRS has stated that 
those who do not accept the settle-
ment could expect no further settle-
ment offers from the government. 
Expect litigation.

Higher Sentences Abound
In a fraud case in Wisconsin, the crimi-
nal tax mastermind received a 10-year 
sentence. However, the accountant 
that helped facilitate the fraud was 
sentenced to 15 months in prison and 
three years of supervised release. This 
case out of Wisconsin is just the latest 
example where the accountant failed 
to act as a “gatekeeper” preventing, 
and even assisting, with improper tax 
filings. The offending accountant can 
expect an unsympathetic ear from the 
government and the courts. Over the 
last two or three years, I have person-
ally witnessed a significant increase 
in preparer audits. Taxpayers are 
routinely quizzed about what their 
accountant knew and did during tax 
return preparation.

Tell the Truth or Say Nothing
A University of Minnesota law pro-
fessor was sentenced to two years of 
probation, a fine, and 200 hours of 
community service. He pled guilty to 
willfully failing to provide informa-
tion to the IRS. The conviction centers 
around embezzlement and unreport-
ed income.

A conviction and prison sentence 
of seven years was recently upheld 
for two people convicted of stealing 
identities for the purpose of filing 
fraudulent tax returns. The false tax 
returns usually sought earned income 
tax credits. A bank teller was also in-
volved in the scheme to facilitate the 
deposit of suspicious checks.

Local Lawyer Does Us Proud
Noted Detroit lawyer, Richard Zuck-
erman, has been nominated to serve 
as the Assistant Attorney General for 
the U.S. Department of Justice’s Tax 
Division. Mr. Zuckerman currently 
serves as the Division’s Principal 
Deputy Assistant Attorney General 

and Deputy Assistant Attorney Gen-
eral for Criminal Tax. The Tax Divi-
sion is responsible for civil and crimi-
nal tax litigation throughout the Unit-
ed States, with the exception of the 
United States Tax Court. Amongst 
programs under his jurisdiction is 
the Swiss Bank Program. Congratula-
tions Richard!

In other news, the IRS continues 
its enhancement of enforcement ef-
forts by hiring Thomas Cullinan 
as counselor to IRS Commissioner 
Chuck Rettig and IRS Chief Counsel, 
Michael Desmond. The position is 
charged with developing high-pro-
file enforcement campaigns. The IRS 
leadership has publicly stated its de-
sire to target syndicated conservation 
easements, abusive tax shelters, and 
cryptocurrency tax abuse.

Panama Papers
In previous columns, I have written 
about the “Panama Papers,” a hack-
ing/whistleblower action that led to 
global prosecutions of clients of the 
Panamanian Law Firm Mussack Fon-
seca. At the heart of the matter were 
efforts of the law firm and others to 
help clients avoid taxes, including 
U.S. taxes. Recently, Richard Gaffey 
pled guilty to aiding U.S. taxpayers 
to illegally evade their tax reporting 
obligations through the use of off-
shore shell companies. During his 
plea hearing Gaffey detailed how he 
aided others, including his co-defen-
dant; in one instance, by fraudulently 
using a foreign national as the straw 
owner of various entities and bank 
accounts. At the time of this writing, 
the sentence had not been computed; 
but the advisory sentencing guide-
lines are in the mid-range of eight 
years in prison. The defendant also 
agreed to over $5 million in asset for-
feiture. This case is a stark reminder 
that the utilization of voluntary dis-
closures, and/or offshore disclosures, 
remain a viable option for clients 
with a potential offshore reporting 
issue. The terms may appear harsh 
at first blush, but I am sure that there 

Tax MaTTers

Microcaptives and Other Developments
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are many defendants, including Mr. 
Gaffey, who would now jump at the 
chance.

Workforce Perils
Notwithstanding isolated high-pro-
file hires, the IRS still grapples with 
personnel shortages. In fact, the IRS 
stated that it will lose approximately 
20 percent of its staffing in the next 
five years. At present, over 30 percent 
of the staff is eligible to retire over the 
next five years. That does not take 
into account the employees that sim-
ply leave, are terminated, or retire for 
health reasons. The IRS is hiring; but 
recruiting, interviewing, and train-
ing agents and staff takes time and 
resources. The pace of retirements 
is likely to exceed replacements. At 
present, less than 1 percent of the 
workforce is 25 years old or younger.

Charitable Donations
The IRS continues its scrutiny of cryp-
tocurrency. The IRS has announced 
that charities that receive donations 
of cryptocurrency must report the 
donation on Form 990 as a non-cash 
contribution. See the FAQs for more 
information.

Eric M. Nemeth of 
Varnum LLP in Novi, 
Michigan practices in 
the areas of civil and 
criminal tax contro-
versies, litigating mat-
ters in the various fed-

eral courts and administratively. 
Before joining Varnum, he served 
as a senior trial attorney for the 
Office of Chief Counsel of the Inter-
nal Revenue Service and as a spe-
cial assistant U.S. attorney for the 
U.S. Department of Justice, as well 
as a judge advocate general for 
the U.S. Army Reserve.
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Technology corner

FTC Report Highlights Business Risks and Liabilities Related to Privacy 
and Data Security
A recent Federal Trade Commission 
report1 describes the enforcement and 
other activities of the agency during 
2019 in a way that highlights many 
of the areas of risk to business. This 
column reviews the topics and offers 
comments on those issues that busi-
nesses should be considering.

Privacy Compliance
A lot has been written about the obli-
gations of companies to address pri-
vacy issues and the use of personal 
information. The cases described by 
the FTC include matters where busi-
nesses do not use reasonable means to 
protect customer privacy, or affirma-
tively violate the rights of individuals. 

A significant action during the past 
year involved Cambridge Analytica, 
a data analytics company that was 
found to have “used false and decep-
tive tactics to harvest personal infor-
mation from millions”2 of individuals 
and sold that information for commer-
cial use. This was an egregious case 
where there was specific intent on be-
half of the company to collect and use 
information obtained without consent.

Other targets described in the 
report used spam to push various 
schemes to defraud people, includ-
ing the infamous “credit repair” and 
“student loan debt relief” scams. In-
tentional violations have kept the FTC 
busy in recent years. The next level of 
scrutiny will likely be related to com-
panies that violate the privacy rights 
more innocently by not complying 
with their own policies or collecting 
and using personal information with-
out being clear about what they are 
doing. Privacy compliance activities 
should be on the agenda for most, if 
not all, businesses. If your client tells 
you that they don’t collect data that 
just means that they don’t know that 
they do so.

Data Security and Identify 
Theft
Numerous actions have been taken by 
the FTC to address lax cybersecurity 
practices in the targets of investiga-
tions. One that should be a cause for 
concern for our clients and our fami-
lies relates to home security devices. 
An action identified in the report 
described a settlement with D-Link 
Systems, Inc., a “smart” home prod-
ucts manufacturer. The FTC claimed 
that the seller of these devices mis-
represented that it “took reasonable 
steps to secure its wireless routers and 
Internet-connected cameras.”3 The 
settlement required the company to 
implement a comprehensive software 
security program to address “vulnera-
bilities … [that] left sensitive consumer 
information, including live video and 
audio feeds, exposed to third parties 
and vulnerable to hackers.”4 Yikes! 
When the sales person says that the 
devices are secure, we should make 
some effort to actually verify that it is 
true. 

Financial Services 
This is an area where the United 
States has legislation to protect the 
financial information of individuals. 
The Gramm-Leach-Bliley (GLB) Act5 

requires notices to customers about 
the use of information by banks and 
other financial institutions (that most 
people don’t read) but also requires 
that financial institutions implement 
reasonable security policies and pro-
cedures. FTC enforcement activities 
in this area are a supplement to the 
oversight being carried out by bank 
regulators and other law enforcement 
agencies.

If your company is in this space, 
you should already know about these 
obligations under GLB. If your com-
pany is a provider to financial insti-
tutions, you know (or will learn) that 
many obligations are being imposed 
on you to make sure that the financial 
institution does not get into trouble 

because of how you use or store their 
data and information. Expect that this 
scrutiny will just increase over time.

International Enforcement
Let me start by saying that compliance 
on the international front is a mess. 
Compliance with the EU and other 
rules for cross-border transfer of data 
remains difficult at best. The methods 
to confirm the right to transfer data, 
including the EU-US Privacy Shield 
Framework,6 are being challenged. In 
the meantime, do the best you can, but 
do not ignore this because it is up in 
the air.

Children’s Privacy
The law dealing with the online col-
lection of information from children 
is over 20 years old! You would think 
that this would be easy. In fact, the 
prevalence of apps and the increase in 
online activity has resulted in several 
high-profile actions by the FTC. These 
usually involve the failure of compa-
nies to get the required parental con-
sent or continuing the collection and 
use information from children even if 
the required parental consent was not 
given. This is not really difficult, but 
a reminder about the requirements of 
the Children’s Online Privacy Protec-
tion Act of 19987 known generally as 
COPPA is in order.

Do Not Call
Everyone is being bombarded with 
spam phone calls dealing with credit 
card interest reductions, student loan 
forgiveness, car warranty extension 
contracts and the like. The number of 
these calls that are generated by com-
puters are now in the billions a year. 
Most of these come from offshore and 
are beyond the reach of enforcement 
activities. Some do get caught. 

This is a reminder that none of 
these companies comply with the Do 
Not Call requirements, irrespective of 
any purported offer to allow you the 
option to be put on their Do No Call 
list. That just confirms to the scammer 

By Michael S. Khoury
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that your number is live. All these 
callers are scammers. Just hang up!

Advocacy and Policy 
Activities
If you are interested, the FTC report 
also described the policy and engage-
ment activities being undertaken. I 
can confirm that these are being done 
to help you and me. Kudo’s to every-
thing they do for us!

NOTES

1. Privacy and Data Security Update: 2019, 
which can be found at https://www.ftc.gov/
system/files/documents/reports/privacy-data-
security-update-2019/2019-privacy-data-securi-
ty-report-508.pdf.

2. Id., p. 3.
3. Id., p. 7.
4. Id., p. 7.
5. See https://www.ftc.gov/tips-advice/

business-center/privacy-and-security/gramm-
leach-bliley-act.

6. See Khoury, The New US/EU Privacy 
Shield is Effective!, Michigan Business Law Jour-
nal (Fall 2016). 

7. See https://www.ftc.gov/tips-advice/
business-center/privacy-and-security/
children%27s-privacy.
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DiD You Know? By G. Ann BakerTouring The Business courTs By Douglas L. Toering and Fatima M. Bolyea

This edition of Touring the Busi-
ness Courts interviews retired Judge 
Judith A. Fullerton (veteran busi-
ness court judge and the first busi-
ness court judge in Genesee County), 
Judge T.J. Ackert (newly-appointed 
business court judge in Kent Coun-
ty), and Judge Martha D. Anderson 
(beginning her second year on the 
business court in Oakland County). 

These three judges provide critical 
insight and advice to attorneys ap-
pearing before them, and about their 
business courts generally.

Judge T.J. Ackert:  
Kent County
Judge T.J. Ackert was appointed to 
the Kent County Business Court in 
October 2019, and maintains both a 
civil/family docket and a business 
docket. 

Scheduling Conferences. For 
Judge Ackert, the scheduling confer-
ence is a time for the court to meet 
with counsel for the parties and dis-
cuss various issues related to the case. 
Judge Ackert sends notifications for 
scheduling conferences once the an-
swer is filed. No other filings before 
the scheduling conference are expect-
ed from counsel. However, counsel 
should be prepared to discuss issues 
such as: a potential timeline of the 
case; what counsel see as possible 
disputes moving forward; whether 
counsel believe regular conferences 
with the court will be necessary; and 
whether the parties are interested in 
doing business together moving for-
ward (a common concern in business 
disputes). 

Disputes that Arise in the Case. 
Judge Ackert emphasized that he is 
willing to meet with counsel to work 
through issues that arise in the case 
and to ensure that more complex and 
contentious cases stay on track. Such 
conferences can occur in person or 
over the phone, depending on where 
the parties and counsel are located; 
the court is flexible in this regard. 

Discovery Issues. Significant 
amendments to the Michigan Court 
Rules relating to discovery went into 
effect on January 1, 2020. Certain of 
these amendments are related to ini-

tial disclosures (MCR 2.302) and lim-
its on discovery (MCR 2.309). As to 
initial disclosures, Judge Ackert will 
require initial disclosures to be ex-
changed only in cases filed on or af-
ter January 1, 2020. However, Judge 
Ackert is open to parties exchanging 
initial disclosures in cases filed in late 
2019 if the parties agree or if one of 
the parties makes this request. Judge 
Ackert also places an emphasis on the 
importance of ESI; he will work with 
the attorneys and parties to make 
sure the right processes are used to 
move things forward efficiently. As to 
the presumptive limits on discovery, 
Judge Ackert recognizes that such 
limits will work in certain cases but 
not others and will work with counsel 
to make these determinations. 

Regarding discovery disputes, 
if the dispute arose under the pre-
amendment court rules, the pre-
amendment court rules will apply. 
Judge Ackert is open to the possibil-
ity of using a discovery mediator for 
discovery disputes in more complex 
cases. 

Mediation. Judge Ackert encour-
ages early mediation in business dis-
putes, and indeed, his default is to or-
der early mediation. This is because 
Judge Ackert believes that media-
tion assists parties in understanding 
their best- and worst-case scenarios, 
the costs to reach both results, and 
what needs to occur to achieve each 
scenario. Judge Ackert understands 
that soIIme discovery before media-
tion may be helpful to resolving the 
case at early mediation; he is open to 
such discovery, with the remainder of 
discovery occurring after mediation. 
Parties opposing early mediation 
must provide a valid reason, with the 
understanding that mediation will 
occur at some point. 

Case Evaluation. Judge Ackert 
prefers facilitative mediation as an 
ADR tool in business cases rather 
than case evaluation. However, if 
one of the parties demonstrates why 
case evaluation would be beneficial, 
Judge Ackert will consider ordering 
it. Generally, however, Judge Ackert 
believes that case evaluation has lim-
ited application in business cases. 

Advice to Litigators. Judge Ack-
ert encourages litigators to attach pri-
or orders, transcripts, and exhibits to 
their filings. This makes it easier for 
him to review and locate past orders 
and transcripts, even though they 
might already be in the court’s file. 

Advice to Transactional Attor-
neys. When drafting agreements, 
provide examples of mathematical 
formulas. Draft the provisions tight-
ly. These will narrow the scope of the 
disputes. Also consider sending the 
agreement to a CPA for review. 

Pet Peeves. Judge Ackert advises 
counsel practicing in his court to 
keep the court informed of what is 
happening in the case. In return, the 
court will be responsive and try to be 
flexible. Judge Ackert explains, “We 
will try to work with you, but try to 
work with us.” Additionally, civil-
ity is key. Judge Ackert summarizes 
what it means to be civil in this tense 
political climate: “Lawyers should 
take the lead in this society and show 
others what civility means. And 
when we stumble, and we all do, we 
need to apologize; and when some-
one apologizes, forgive them, don’t 
hold it against them. Nobody knows 
what is going on in someone else’s 
life. People are carrying burdens that 
sometimes get carried over into work 
and if it does and we snap, apologize, 
and the other person should forgive.”

Judge Martha Anderson: 
Oakland County
Judge Martha Anderson joined Oak-
land County’s Business Court in Jan-
uary 2019. 

General Protocols. Judge Ander-
son’s general protocols can be found 
online at the court’s website. How-
ever, a couple items should be noted. 
First, always provide the court with 
a hard copy of summary disposition 
motions and responses. For other 
motions and responses, Judge Ander-
son’s staff will contact the attorneys if 
the court wants a hard copy. Second, 
hard copies of temporary restraining 
orders are strongly recommended. At 
the very least, Judge Anderson rec-
ommends that attorneys call the court 
and inform her clerk that a temporary 
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restraining motion has been filed; 
otherwise, it could be missed. 

Next, for any emergency motion, 
inform Judge Anderson’s staff that 
the motion is an emergency motion, 
so the court knows to treat it as such. 
Lastly, Judge Anderson adheres to 
the Oakland County Circuit Court 
Case Management Protocol and 
model protective order, which can be 
found on the court’s website. 

Status conferences are generally 
not automatic. Instead, Judge Ander-
son holds status conferences if a party 
requests one or if the case is not pro-
gressing in the usual course.

Discovery Issues. Judge An-
derson typically utilizes Oakland 
County Circuit Court’s voluntary 
discovery facilitator program. How-
ever, Judge Anderson will sometimes 
forgo discovery facilitation and hear 
discovery motions right away herself, 
in order to either understand the facts 
and background of certain cases, or 
if the cases have frequent discovery 
disputes. 

Regarding initial disclosures, if 
the case was filed in 2019, initial dis-
closures will not be required before 
the case management conference. 
Instead, they will be discussed dur-
ing the case management conference, 
with the court setting due dates dur-
ing the conference. For cases filed 
in 2020, initial disclosures must be 
served consistent with the amend-
ments. 

As it relates to discovery disputes, 
Judge Anderson stated that parties 
should not file boilerplate discovery 
motions. Parties should be specific: 
which interrogatory is in dispute; 
what is lacking in the response; and 
what information are you seeking? 
The same is true for requests for pro-
duction: what was requested; what 
was provided, if anything; what are 
you asking for? As with motions, 
boilerplate objections are similarly 
discouraged. 

Mediation. Judge Anderson be-
lieves some cases are appropriate for 
early mediation, while other cases re-
quire some discovery before proceed-
ing to mediation. As such, whether 
cases are ordered to early mediation 

will depend on what the attorneys 
and parties believe is beneficial. 

Case Evaluation. Judge Anderson 
orders case evaluation in approxi-
mately 50 percent of cases. Typically, 
case evaluation is ordered after me-
diation and following discovery. The 
parties can request to stipulate out 
of case evaluation or to stipulate to a 
different type of alternative dispute 
resolution process. The court will 
consider the parties’ requests, but 
the ultimate decision will lie with the 
court.

Reflections on the Business Court 
after 14 Months. Judge Anderson has 
found that the attorneys appearing 
before her in the business court are 
generally prepared, the pleadings 
are well-written, and the proceedings 
move very smoothly. The cases are 
interesting, enjoyable, and engaging. 

Advice to Litigators. Judge An-
derson encourages the attorneys ap-
pearing before her to keep the cases 
moving. It does not benefit anyone to 
delay proceedings. Indeed, Judge An-
derson will order show-cause hear-
ings if parties have not complied with 
certain deadlines set by the court. 

Advice to Transactional Attor-
neys. Judge Anderson advises attor-
neys drafting contracts to be clear on 
the responsibilities of everyone in-
volved in a transaction. Furthermore, 
use simple language, so there is no 
question on what anyone means. 

Pet Peeves. Attorneys should not 
call her staff to ask for legal advice. 
Additionally, attorneys should not 
call Judge Anderson’s staff to inquire 
why an order was rejected when the 
rejection notification states explicitly 
the reason for the rejection. 

Further, as a courtesy, attorneys 
should inform the court if they plan 
to adjourn a motion or if they have 
settled the disputed matter and no 
longer plan to hold the hearing. As 
Judge Anderson states, she and other 
judges do read the briefs and motions, 
and it is therefore courteous for coun-
sel to let the judges know if a hearing 
will not occur. Judge Anderson pre-
fers that parties do not adjourn the 
same motion more than three times. 
After that, parties must file a new mo-

tion. Otherwise, it will be unclear to 
the court whether there are new facts 
that the court should be aware of, or 
if there are disputed items no longer 
outstanding. 

Most importantly, Judge An-
derson expects attorneys appearing 
in front of her to (1) be prompt, (2) 
be prepared, and (3) be civil (to the 
court, and to the other side).

Judge Judith Fullerton: 
Genesee County
Judge Fullerton was the first business 
court judge in Genesee County. Judge 
Fullerton retired from the bench in 
2019. 

Most Common Cases. While on 
the business court bench, Judge Ful-
lerton commonly handled trade se-
cret and non-compete cases. These 
cases, dealing with non-competition 
and non-solicitation provisions, came 
in every couple weeks. Judge Fuller-
ton managed such cases by hearing 
them first thing in the morning, and 
the hearings would typically last a 
couple hours. 

Status Conference/Pre-Trial Con-
ference. Judge Fullerton believes that 
a pre-trial conference was an oppor-
tunity for the court to become famil-
iar with the case. The conference was 
held two weeks after the answer was 
filed. 

Judge Fullerton tried to move cas-
es along for the parties, attempted to 
avoid any adjournments by the court, 
and honored attorney scheduling 
conflicts.

Mediation and Case Evaluation. 
Judge Fullerton generally did not 
bring up early mediation, but was 
amenable to an early settlement con-
ference. Judge Fullerton paid special 
attention to the needs of the parties; 
therefore, if counsel requested early 
mediation, Judge Fullerton was open 
to this. 

As for case evaluation, Judge Ful-
lerton would order this if the parties 
asked, and she was open to a special 
panel. Thereafter, if case evaluation 
was not successful, Judge Fullerton 
would order mediation. 

Advice to Attorneys. Judge Ful-
lerton emphasized the importance of 
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organization. Attorneys should not 
scramble through papers to find an 
exhibit, especially in front of a jury. 
Attorneys should have all of their 
materials ready at hand. It would be 
better to ask the court for a short re-
cess in order to organize your papers 
than to shuffle your materials around 
in front of the jury. Judge Fullerton 
also recommends having copies of all 
exhibits for the court and opposing 
counsel. 

Communication is also key. There 
should be no surprises. Next, attor-
neys should be familiar with the court 
rules relating to jury instructions, and 
they should have a set of jury instruc-
tions ready on the first day of trial. 
Lastly, attorneys should remember 
that the court cannot always drop ev-
erything and handle a business court 
matter; most judges with business 
court dockets have other dockets. 

Surprises and Satisfactions. 
Judge Fullerton’s biggest surprise 
while serving on the business court 
was how often parties ignored their 
non-compete clauses. Her biggest sat-
isfaction was that all of the attorneys 
she dealt with were high-level pro-
fessionals, on top of everything, and 
extra prepared. 

Conclusion
Although each of the three judges 
interviewed for this column has dif-
fering lengths of tenure on the busi-
ness court bench, certain themes reso-
nate throughout the three interviews: 
(1) the business court judges take 
particularized interest in the cases 
and in hearing the attorneys’ views of 
how the case should proceed (includ-
ing preferences on early mediation), 
(2) civility is key, and (3) attorneys 
practicing in the business courts are 
generally doing a great job with pro-
fessionalism and preparation. 

Through these, and other impor-
tant case management processes, 
the business courts are particularly 
well-suited to help the parties and at-
torneys reach an effective and timely 
resolution. As Judge Ackert stated, 
“Zealous advocacy is an art. I see my 
role on the court (as trying to shape 
the process of the case) as benefitting 

all the parties and getting discov-
ery completed, claims and defenses 
heard, and a resolution achieved.”

Douglas L. Toering of 
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ness Law Section, for 
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One of the most difficult tasks for an 
in-house counsel is participating in 
an internal investigation or an inqui-
ry from law enforcement or govern-
ment regulators. In such investiga-
tions, an in-house’s client is the com-
pany, itself, and corporate counsel is 
frequently tasked with interviewing 
employees, gathering relevant infor-
mation and reporting to the control 
group on corporate exposure. How-
ever, employee-witnesses—particu-
larly those that frequently interact 
with the legal department—may 
view corporate counsel as their own, 
personal, lawyer. Consequently, in-
house counsels should be prepared to 
issue the so-called “corporate Miran-
da,” or “Upjohn warning.”

The name, “Upjohn warning” re-
fers to the seminal case of Upjohn Co 
v United States.1 While Upjohn did 
not mention or allude to a corporate 
Miranda warning, it did rule that an 
in-house counsel’s representation of 
a corporation might, on a case-by-
case basis, extend beyond the corpo-
ration’s control group. As a result, 
so-called “Upjohn warnings” have 
evolved to ensure that all parties in-
volved understand the limits of a 
corporate counsel’s representation; a 
proper Upjohn warning will specifi-
cally inform the employee or officer 
that corporate counsel represents the 
corporation and not the individual, 
and, moreover, that, while the attor-
ney-client privilege may apply, the 
corporation owns (and may waive) 
the attorney-client privilege.2

The failure to give an adequate 
Upjohn warning before an investiga-
tory interview can result in the inter-
viewee maintaining control over the 
disclosure of statements made in the 
interview.  This can be catastrophic to 
the company, and it can create both 
moral and legal consequences. Cer-
tainly, corporate counsel should be 
mindful to avoid sheltering wrong-
doing. For example, in the criminal 
cases launched in the wake of the in-
famous Penn State/Sandusky child 
abuse scandal, Penn State’s in-house 
counsel failed to give an adequate 

Upjohn warning to administration de-
fendants charged with endangering 
the welfare of a child, failing to report 
child abuse, and other crimes. Sig-
nificantly, the court determined that 
“[Penn State’s in-house counsel] did 
not provide anything akin to Upjohn 
warnings.” Consequently, the court 
held that certain incriminating state-
ments by administrators were held to 
be privileged because the defendant 
believed he was speaking with his 
own attorney.3

More importantly, failing to waive 
privilege on statements made in an 
interview can threaten cooperation 
with law enforcement, which may 
open the company to liability. Pur-
suant to the 2015 U.S. Department of 
Justice “Yates” memorandum, a com-
pany can only be eligible for coopera-
tion credit if it discloses all relevant 
facts about individuals involved in 
corporate misconduct.4 While the 
Yates memo offers “guidance,” and 
not “policy”, it does state that “to be 
eligible for any cooperation credit, 
corporations must provide to the De-
partment all relevant facts about the 
individuals involved in corporate 
misconduct.”5 Deputy Attorney Gen-
eral Yates, herself, described this as 
an “all or nothing” policy; companies 
have an affirmative duty to root out 
individual wrongdoing.6 It remains 
an open question whether this policy 
requires a waivers of privilege, but 
certainly permitting individuals to 
withhold information on the basis of 
privilege will make it more difficult 
to obtain this cooperation credit from 
prosecutors.

Equally as important, failing to 
give an adequate Upjohn warning 
can have ethical consequences for in-
house counsel. Since Upjohn was de-
cided, the need for such warnings has 
been written directly into the Michi-
gan Rules of Professional Conduct. 
Rule 1.13(d) expressly requires corpo-
rate counsels to make it clear that the 
counsel’s duty is to the corporation, 
and not to an individual, even an in-
dividual member of the c-suite. The 
rule states:

In dealing with an organi-
zation’s directors, officers, 
employees, members, share-
holders, or other constituents, a 
lawyer shall explain the identi-
ty of the client when the lawyer 
believes that such explanation 
is necessary to avoid misunder-
standings on their part.7

Indeed, in some extreme cases, a 
court has even referred a law office 
to the bar for discipline for failing to 
issue an appropriate Upjohn warning. 
For example, In United States v Ruehle, 
a criminal case involving Broadcom’s 
practice of stock option backdating, a 
district court judge submitted the law 
office that failed to provide an ad-
equate Upjohn warning for discipline. 
The District Court Judge wrote, in his 
decision:

[Law firm]’s ethical breaches 
of the duty of loyalty are very 
troubling … . The court is at a 
loss to understand why [law 
firm] did not comply with them 
here. Because [law firm’s]’s eth-
ical misconduct has compro-
mised the rights of Mr. Ruehle, 
the integrity of the legal profes-
sion and the fair administration 
of justice, the court must refer 
[law firm] to the state bar for 
discipline. [The Defendant], the 
Government, and the public 
deserve nothing less.8

It is clear that effective Upjohn 
warnings are a necessity for any cor-
porate counsel conducting an internal 
investigation. However, there is no 
definitive guidance on exactly what 
an Upjohn warning must contain, or 
even if it should be in writing. Indeed, 
some have complained that a formal, 
written and signed Upjohn warning 
makes a potential witness less likely 
to be candid, especially if the witness 
is describing his own potentially ac-
tionable behavior.9 

Thus, in 2009, the ABA created a 
working group to set forth some best 
practices with regard to Upjohn warn-
ings; the working group provided the 
following guidance:

in-House insigHT By Jordan Segal

Dear Upjohn: The Need for Effective Corporate Miranda Warnings
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Upjohn warnings should 
set appropriate expectations 
between the Constituent and 
the corporation. The warnings 
are intended: (1) to inform the 
Constituent that the Constitu-
ent is not a client; (2) to warn 
the Constituent that the corpo-
ration’s counsel is not bound 
to keep the Constituent’s infor-
mation confidential; and (3) to 
explain that the corporation 
alone, not the Constituent, may 
choose to reveal to outside par-
ties what transpired during the 
interview between the Constit-
uent and corporate counsel.10

At a minimum, counsel should 
make a specific record that the warn-
ing has been given, and, if the circum-
stances require, have the warning 
provided in writing, with a signed 
acknowledgement by the employee-
witness. Proactively developing a 
carefully crafted template warning is 
important. The warning should ad-
dress at least the following:
•	 Identify the attorney and 

explain that he or she repre-
sents the company.

•	 Explain that the attorney, 
whether internal or exter-
nal, does not represent the 
employee.

•	 Explain that the attorney-
client privilege belongs to 
the company and not to the 
employee.

•	 Explain that the company 
will decide whether it will 
assert or waive the attorney-
client privilege.

•	 Explain that the employee 
may hire his or her own 
attorney.

•	 Explain that the employee’s 
failure or refusal to cooper-
ate may result in discipline, 
up to and including termina-
tion of employment.

•	 Ask whether the employee 
understands these condi-
tions.

A law enforcement or regulatory 
investigation is a serious matter for 
any company. As the company’s legal 
representative, corporate counsel 

must be cognizant of the legal risks to 
which the company may be exposed 
during such an investigation. With-
out an effective and comprehensive 
Upjohn warning, the corporate coun-
sel risks suppression of statements, 
disqualification, malpractice claims, 
and bar disciplinary action. Thus, it is 
incumbent on every corporate coun-
sel to plan for such events by devel-
oping a comprehensive Upjohn policy 
and ensure that every potential wit-
ness or interviewee understands that 
he or she is talking to the company’s 
attorney and not his or her own legal 
counsel.
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In 2016, the United States Supreme Court 
issued its decision in Spokeo v Robins,1 which 
addressed whether a plaintiff has Article III 
standing based on a bare procedural viola-
tion of a federal statute. Since then, federal 
courts around the country have frequently 
been called upon to apply Spokeo in deciding 
questions of Article III standing. The follow-
ing summarizes published decisions by the 
United States Court of Appeals for the Sixth 
Circuit applying Spokeo. 

Spokeo Overview
In Spokeo, the Supreme Court addressed 
whether a bare procedural violation of a fed-
eral statute caused the plaintiff a concrete 
and particularized injury sufficient to confer 
standing under Article III of the United States 
Constitution.2 Ultimately, the court vacated 
a Ninth Circuit decision reversing the dis-
trict court’s dismissal of plaintiff’s claims for 
alleged violations of the Fair Credit Report-
ing Act of 1970, 84 Stat. 1127, as amended, 15 
USC 1681 et seq. (FCRA), because the plain-
tiff had not sufficiently pled the “irreducible 
constitutional” minimum of standing. 

A plaintiff must show three elements to 
have Article III standing: (1) an injury in fact, 
(2) that is fairly traceable to the challenged 
conduct of the defendant, and (3) that is 
likely to be redressed by a favorable judicial 
decision.3 The Supreme Court focused on the 
first element—injury in fact—stating that a 
plaintiff must show “an invasion of a legally 
protected interest” that is “‘concrete and par-
ticularized’ and ‘actual or imminent, not con-
jectural or hypothetical.’”4 In order for an in-
jury to be “particularized,” it “must affect the 
plaintiff in a personal and individual way.”5 

Although a particularized injury is necessary 
to establish an injury in fact, it is not suffi-
cient on its own; an injury in fact must also 
be “concrete.”6 As the Supreme Court ex-
plained, “A ‘concrete’ injury must be ‘de fac-
to’; that is, it must actually exist.”7 Although 
the injury does not necessarily need to be 
“tangible,” a plaintiff does not automatically 
satisfy the injury-in-fact requirement when a 

statute grants a right and authorizes vindica-
tion of that right.8

Although the plaintiff in Spokeo may have 
suffered a technical violation of his statu-
tory rights, the lower court did not analyze 
whether he suffered an injury that was “con-
crete and particularized.” Even though the 
profile of the plaintiff maintained by Spokeo 
may have contained inaccuracies, the Su-
preme Court surmised that certain inaccu-
racies in a consumer report may not cause 
harm or present any material risk of harm.9 

Accordingly, the Supreme Court vacated the 
Ninth Circuit’s conclusion that the plaintiff 
had adequately alleged an injury in fact suf-
ficient to establish Article III standing, and 
remanded the matter. 

Since the Supreme Court decided Spokeo, 
the Sixth Circuit has had occasion to apply it 
in several published decisions. 

Technical Violations of Statutory 
Requirements Need More
The Sixth Circuit has applied Spokeo in hold-
ing that technical or procedural violations of 
statutes do not automatically confer stand-
ing. In Huff v Telecheck Servs, the Sixth Circuit 
affirmed the dismissal of a plaintiff’s claims 
under the FCRA because the alleged statu-
tory violation resulted in no concrete harm.10 

The plaintiff sued under FCRA claiming that 
his file from a check verification company 
was incomplete—the report omitted that his 
driver’s license was linked to six different 
bank accounts, and ignored two transactions 
that occurred on those accounts. But because 
the check verification company had never 
told a merchant to decline one of the plain-
tiff’s checks based on the report, he could not 
show that the incomplete report injured him 
in any way. The court noted the distinction 
between failing to establish the elements of 
a cause of action and failing to show that the 
plaintiff has suffered an Article III injury. 
“One is a failure of proof. The other is a fail-
ure of jurisdiction. Yes, there can be overlap 
between the two inquiries. But they are not 
one and the same.”11 Although the plaintiff 
may have pled facts to meet the elements of a 

Article III Standing in the Sixth 
Circuit After Spokeo
By Thomas M. Schehr and Theresa A. Munaco
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cause of action under FCRA, he failed to plead 
an injury in fact, a risk of imminent injury, or 
an injury that Congress had contemplated.12 
There was no actual injury because he did 
not claim that the inaccurate report caused a 
declined check or denied rental application. 
Article III standing was therefore absent.

In Hagy v Demers & Adams, the Sixth Cir-
cuit reversed a Southern District of Ohio de-
cision finding subject matter jurisdiction, va-
cated orders entering summary judgment for 
plaintiffs, and dismissed the case for lack of 
jurisdiction where plaintiffs brought claims 
for alleged violations of the Fair Debt Collec-
tion Practices Act (FDCPA), but did not show 
a concrete injury.13 The plaintiffs brought the 
claims against a law firm that represented a 
mortgage servicing company during fore-
closure proceedings. The plaintiffs and the 
law firm settled the claim, and as part of the 
settlement the law firm sent a letter indicat-
ing the servicer would not attempt to collect 
any deficiency balance due after the sale of 
the property.14 The letter failed to disclose 
that it was a “communication … from a debt 
collector,” which was an alleged violation of 
the FDCPA. 

The Sixth Circuit held that the lack of for-
mal disclosure of the law firm’s status as a 
debt collector was only a “bare procedural 
violation” and not a concrete injury.15 The 
plaintiffs did not plead that the non-dis-
closure “created a risk of double payment, 
caused anxiety, or led to any other concrete 
harm.”16 If anything, the letter was good 
news for the plaintiffs, not an injury. The 
Sixth Circuit rejected the lower court’s rea-
soning that the bare statutory violation was 
an injury. Instead, the Sixth Circuit held that 
while Congress can “elevate” harms that “ex-
ist” in the real world, Congress cannot “sim-
ply enact an injury into existence, using its 
lawmaking power to transform something 
that is not remotely harmful into something 
that is.”17

The Sixth Circuit noted that Congress 
only required that debt collectors disclose 
that communications are coming from a debt 
collector, and entitled individuals to sue for a 
failure to comply with the requirement. Con-
gress did not explain why the absence of this 
disclosure would always create an Article III 
injury. Because there was “no effort to show 
how a letter like this would create a cogniza-
ble injury in fact,” the Sixth Circuit dismissed 
the claim for lack of standing.18 

Self-Inflicted Harm Does Not 
Establish Standing 
In Buchholz v Tanick, the Sixth Circuit 
affirmed a Western District of Michigan deci-
sion dismissing FDCPA claims because the 
plaintiff’s alleged anxiety relating to a specu-
lative fear was not an injury in fact and was 
effectively self-imposed.19 As in Hagy, the 
plaintiff brought claims against a law firm 
that was acting as a debt collector. The law 
firm sent him two letters related to two debts 
he owed to a bank from retail store credit 
cards. The plaintiff alleged that the law firm 
violated the FDCPA by giving the impres-
sion that an attorney had reviewed his case 
and determined that he owed the debts.20 The 
letters did not threaten legal action and only 
purported to be communications from a debt 
collector explaining that the law firm had 
been retained to collect the debts. The plain-
tiff did not dispute the debts, but asserted he 
“felt an undue sense of anxiety that he would 
be subjected to legal action if prompt pay-
ment was not made.”21

Applying Spokeo, the court found that 
the alleged anxiety did not provide a basis 
for standing because it was not concrete. 
The court made a distinction between the 
“bare anxiety” alleged by the plaintiff and 
cases where plaintiffs recovered emotional-
distress damages that were accompanied 
by corroborating allegations of more severe 
harm.22 Further, the anxiety was tied only to 
a fear of a future harm—the plaintiff was ner-
vous about being sued at some point in the 
future. Noting that fear of a future harm is 
not an injury in fact unless the future harm 
is “certainly impending,” the court found 
there was no impending threat of litigation to 
support his allegations of anxiety when the 
plaintiff filed the complaint.23 The court fur-
ther held that the plaintiff could not establish 
traceability and redressability necessary to 
show standing.24 The plaintiff’s anxiety was 
not tied to anything specific in the letter, but 
related to the consequences of his decision to 
not pay the undisputed debts. Because the 
plaintiff effectively caused his own injury by 
not paying his debts, the injury could not be 
traceable to anyone but him.25 

Further, the court held that the plaintiff 
could not establish an injury in fact by the 
alleged FDCPA violation itself. Although 
the plaintiff claimed the procedural viola-
tion caused a concrete but intangible injury, 
the court was not persuaded.26 The court ac-
knowledged the statute was intended to pre-
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vent debt collectors from engaging in abusive 
debt-collection practices. But the court found 
no harm connected to any debt-collection 
practices. The plaintiff did not dispute the 
debts and did not allege that any omissions 
or misstatements in the letters could have 
caused him to waive any of his procedural 
rights under the FDCPA. As such, there was 
no harm caused by the letters, much less a 
harm that Congress intended to prevent 
when it enacted the FDCPA.27 The court 
therefore affirmed the dismissal for lack of 
Article III standing.28 

Statutory Violation That Aligned 
With Congressional Intent Can 
Satisfy Standing Requirement
Compare Spokeo, Huff, Hagy, and Buchholz to 
the Sixth Circuit’s decision in Macy v GC Servs 
Ltd Partnership.29 There, the court affirmed 
the lower court’s finding that the plaintiffs 
had Article III standing in a putative class 
action under the FDCPA. The named class 
representatives both received letters from 
the defendant, a debt collector, indicat-
ing that their credit card accounts had been 
referred to the company for collection. The 
letters were allegedly deficient because they 
did not inform the plaintiffs that the debt 
collector was required to provide them addi-
tional debt and creditor information only if 
plaintiffs disputed their debts in writing.30 

As the Sixth Circuit explained, Spokeo does 
not “categorically … preclude[] violations of 
statutorily mandated procedures from quali-
fying as concrete injuries.” Instead, “where 
Congress confers a procedural right in order 
to protect a concrete interest, a violation of 
the procedure may demonstrate a sufficient 
‘risk of real harm’ to the underlying interest 
to establish concrete injury without ‘need [to] 
allege any additional harm beyond the one 
Congress has identified.’”31 The court rec-
ognized that Congress enacted the FDCPA 
because of “abundant evidence of the use of 
abusive, deceptive, and unfair debt collection 
practices by many debt collectors” that “con-
tribute to the number of personal bankrupt-
cies, to marital instability, to the loss of jobs, 
and to invasions of individual privacy,” and 
that the purpose of the statute is “is to protect 
consumers from a host of unfair, harassing, 
and deceptive debt collection practices, and 
to eliminate abusive debt collection practices 
by debt collectors, to insure that those debt 
collectors who refrain from using abusive 
debt collection practices are not competi-

tively disadvantaged, and to promote consis-
tent State action to protect consumers against 
debt collection abuses.”32 

Accordingly, the requirement that a debt 
collector must provide a consumer with a no-
tice informing the debtor to notify the debt 
collector in writing if the debt is disputed 
furthered the purpose of the statute.33 The 
court reasoned that this alleged violation 
demonstrated a sufficient “risk of real harm” 
and established a concrete injury without 
needing to allege any additional harm be-
yond what Congress had identified. The let-
ters presented a risk of harm to the FDCPA’s 
goal of ensuring consumers are not faced 
with deceptive debt-collection practices be-
cause the letters gave misleading informa-
tion about how a consumer could exercise 
her statutory right to obtain verification of a 
debt or information related to the creditor.34 
A consumer would face a different outcome 
if she disputed the debt by telephone instead 
of in writing, and the plaintiffs alleged this 
risk of harm was traceable to the debt col-
lector’s failure to comply with the statute’s 
disclosure requirement. Even though the 
plaintiffs had not actually fallen victim to 
“abusive debt collection practices,” the court 
found that the risk of harm was sufficient to 
confer Article III standing.

Eligibility Considerations
A plaintiff’s particular circumstances may 
make it impossible for her to establish that 
she suffered a concrete injury. For example, 
in Brintley v Aeroquip Credit Union, the Sixth 
Circuit reversed the Eastern District of Mich-
igan’s decision finding an Article III injury 
where a plaintiff brought claims under the 
Americans with Disabilities Act for an inac-
cessible website.35 The plaintiff, who was 
blind, alleged that websites of two Michi-
gan credit unions were not fully compat-
ible with her screenreader.36 Although the 
plaintiff did access the websites, she did not 
allege a “concrete and particularized injury” 
because she was not a member of the credit 
unions or even eligible for membership. The 
key issue was that Michigan law restricts 
the customers a credit union may serve to a 
“field of membership” based on one or more 
“common bonds.”37 The plaintiff did not 
fall into either credit union’s requirements 
and did not plead anything to suggest she 
intended to make changes that would make 
her eligible for the services. Citing Spokeo, 
the Sixth Circuit reasoned that the plaintiff 
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could not show the information on the web-
site had “some relevance” to her because she 
was ineligible to use the credit unions.38 Her 
“injury [was] simply too attenuated to sup-
port standing.”39

Article III Standing Needed to 
Appeal From Non-Article III Court 
In Carl F Schier PLC v Nathan (In re Capital 
Contracting Co), the Sixth Circuit applied 
Spokeo in holding that a law firm lacked 
Article III standing to appeal an order of the 
bankruptcy court (an Article I court) to the 
Eastern District of Michigan (an Article III 
court).40 A law firm’s client filed for Chapter 
7 bankruptcy, in part because of a $5 million 
judgment against the client in a case han-
dled by the firm. The firm filed a claim for 
unpaid legal fees, and the bankruptcy trustee 
filed a malpractice suit against the firm for 
its handling of the litigation. Eventually that 
dispute settled, and the firm agreed to with-
draw its attorney’s fees claim in exchange for 
a release of malpractice liability. 

The firm objected to the trustee’s report. 
The bankruptcy court overruled the objection 
because, as the firm no longer had a claim 
for attorney’s fees, it failed to qualify as a 
“party in interest” with a “pecuniary interest 
or stake in the outcome” and did not “have 
standing to object to the trustee’s final report 
and account.” The firm appealed to the East-
ern District of Michigan, which dismissed 
the appeal because the firm lacked Article 
III standing. The Sixth Circuit affirmed. Cit-
ing Hollingsworth v Perry, the Sixth Circuit 
emphasized that Article III “standing ‘must 
be met by persons seeking appellate review, 
just as it must be met by persons appearing 
in courts of first instance.’”41 This meant that 
parties appealing from administrative agen-
cies or bankruptcy courts must have Article 
III standing when entering Article III courts. 

The Sixth Circuit reasoned that, under 
Spokeo, the firm did not show that it suffered 
an Article III injury when the bankruptcy 
court order approved the trustee’s report. 
The firm argued that the report failed to list 
the client’s appeal rights in the underlying 
litigation, but this failure could not finan-
cially harm the firm because it had settled 
its attorney’s fees claim. Further, while the 
firm may have had “strong feelings” over the 
validity of the proposed appeal, “[t]he pres-
ence of a disagreement, however sharp and 

acrimonious it may be, is insufficient by itself 
to meet [Article] III’s requirements.”42 The 
firm’s interest as a “concerned bystander” 
that sought the “vindication of the rule of 
law” as a basis to address the final report’s 
purported error was not a cognizable Article 
III injury, and the Sixth Circuit affirmed the 
dismissal of the appeal. 

Class Action Considerations
The Article III standing analysis is important 
in class actions based on alleged statutory 
violations. For example, in Huff, the plain-
tiff’s lack of standing prevented class certi-
fication.43 In Frank v Gaos, the U.S. Supreme 
Court remanded a Ninth Circuit approval 
of a proposed classwide decision because 
the lower court did not evaluate the Article 
III standing of the putative plaintiffs.44 The 
plaintiffs brought suit against Google for 
violations of the Stored Communications 
Act, 18 USC 2701, et seq. (“SCA”). The plain-
tiffs alleged Google’s transmission of referrer 
headers violated the SCA, and following con-
solidation, the parties negotiated a classwide 
settlement. 

Although the Ninth Circuit approved the 
settlement, the Supreme Court had thereaf-
ter issued its opinion in Spokeo and therefore 
remanded the case for a determination re-
garding standing. Although the lower court 
held that the plaintiff had standing to assert 
a claim under the SCA because of the bare 
statutory violation, no court had yet ana-
lyzed whether any of the named plaintiffs 
had alleged SCA violations that were suf-
ficiently concrete and particularized to sup-
port Article III standing.45 As standing had 
not yet been established, the Supreme Court 
was “powerless to approve a proposed class 
settlement if it lacks jurisdiction over the dis-
pute, and federal courts lack jurisdiction if no 
named plaintiff has standing.”46 It was not 
enough that the named plaintiffs had assert-
ed a violation of a statute; they needed to al-
lege facts that established a concrete and par-
ticularized injury to have Article III standing. 

Conclusion
Spokeo has brought renewed focus to funda-
mental Article III standing principles. The 
Sixth Circuit and other courts will undoubt-
edly continue to grapple with Spokeo’s impact 
in the years ahead.
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Introduction
The Court of Appeals’ recent decision in 
Franks v Franks2 substantially altered the 
landscape of a shareholder oppression claim. 
This article analyzes two aspects of the deci-
sion: (1) the court’s application of the busi-
ness judgment rule to oppression claims, and 
(2) the court’s holding that a shareholder 
oppression claim requires proof of the defen-
dant’s specific intent to oppress the plain-
tiff. Specifically, this article argues that that 
Michigan Court of Appeals correctly applied 
the business judgment rule to a shareholder 
oppression case, but incorrectly imposed a 
specific intent requirement onto the statute.

The Franks v Franks Decision
The Franks decision arose from a dispute 
among the shareholders of Burr Oak Tool, 
Inc. Burr Oak Tool is typical of many mul-
tigenerational family businesses where there 
is a group of family members on the “inside” 
who control the business and another set of 
family members on the “outside” who do not 
have any control over the business. The par-
ties in Franks were all related in some way to 
Newell A. Franks, the founder of Burr Oak 
Tool.3 The defendants were the voting share-
holders of Burr Oak or had an active role in 
the management of the company.4 The plain-
tiffs were nonvoting shareholders and were 
not involved in the company.5

There were two basic problems that gave 
rise to the lawsuit in Franks. First, after fifty 
years of paying regular, substantial divi-
dends, Burr Oak paid no dividends to the 
shareholders after 2007.6 Then, in 2012, the 
defendants made offers to redeem the plain-
tiff’s shares for very low prices. These offers 
were only a fraction of the value of the shares 
according to the defendants’ own valuation 
of the company.7

In 2013, the plaintiffs brought a lawsuit 
alleging, among other things, shareholder 
oppression under MCL 450.1489. Section 
1489 provides, in relevant part:

A shareholder may bring an action 

in the circuit court of the county in 
which the principal place of business 
or registered office of the corporation 
is located to establish that the acts of 
the directors or those in control of the 
corporation are illegal, fraudulent, or 
willfully unfair and oppressive to the 
corporation or to the shareholder.8

In Franks, the plaintiffs’ theory was that 
the defendants were engaged in an unfair 
squeeze-out maneuver. As the Court of Ap-
peals explained, “Plaintiffs maintained … 
that defendants tried to implement an unfair 
stock redemption plan and wrongfully with-
held the payment of dividends for the pur-
pose of squeezing the nonvoting holders out 
of the corporation.”9 The plaintiffs were sub-
sequently able to adduce evidence and depo-
sition testimony to support their theory.10

It is not hard to see how this could be op-
pressive. Minority shareholders, especially 
those with no vote and no role in manage-
ment, are “bound hand and foot”11 to the ma-
jority shareholders. A minority shareholder 
who sees his stream of dividends shut off, 
and has no reasonable prospect of turning 
the spigot back on or selling his shares on the 
open market, may feel compelled to accept 
unfair redemption offers. In other words, the 
shareholder is squeezed out.

The defendants argued that they were not 
engaged in a squeeze-out. Instead, they ar-
gued that the decision not to pay dividends 
was an exercise of reasonable business judg-
ment.12 They produced witnesses and evi-
dence to support their position, including ev-
idence that Burr Oak had recently made sig-
nificant outlays of cash related to the estate 
of Newell Franks and various improvements 
to the company.13 They also argued that their 
offers to purchase the shares were “part of a 
legitimate bargaining tactic”14 and not an at-
tempt to force plaintiffs to sell at a discount.

The parties filed cross motions for sum-
mary disposition, and the trial court granted 
summary disposition to the plaintiff find-
ing as a matter of law that shareholder op-
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pression occurred.15 The trial court ordered 
that the proper remedy was a buyout of the 
plaintiffs’ shares at fair value.16 After an evi-
dentiary hearing, the court adopted the valu-
ation of plaintiffs’ expert and declined to ap-
ply any discounts for lack of marketability or 
control.17

Franks’ Application of the 
Business Judgment Rule
In the trial court and the Court of Appeals, 
the defendants argued the plaintiffs’ claims 
were barred by the business judgment rule. 
The Court of Appeals disagreed:

[A] shareholder necessarily overcomes 
the business judgment rule by present-
ing evidence to establish the elements 
of a claim under the shareholder-
oppression statute because that statute 
identifies wrongful conduct and pro-
vides a remedy for it.18

At first glance, this statement appears to 
severely limit the business judgment rule’s 
application to shareholder oppression claims. 
In fact, Franks’ straight-forward application 
of the business judgment rule shows that the 
rule never had much applicability to a prop-
erly stated, and properly supported, oppres-
sion claim. In other words, corporate actions 
that are illegal, fraudulent, or willfully unfair 
and oppressive are not also good faith busi-
ness decisions.

It is important to recall that the business 
judgment rule is a presumption that “direc-
tors of a corporation acted on an informed 
basis, in good faith and in the honest belief 
that the action was taken in the best interests 
of the company.”19 “The business judgment 
rule is not an affirmative defense. Rather, it 
is a substantive and procedural presumption 
that must be rebutted, even at the motion to 
dismiss stage.”20 Thus, while a plaintiff has 
the burden of pleading facts that overcome 
the business judgment rule,21 the presump-
tion can be rebutted by evidence that the 
defendant had a conflict of interest, failed 
to consider all reasonably available material 
facts, or acted in bad faith.22

 In Franks, the plaintiffs pled and proved 
facts that, if unrebutted, would overcome 
the business judgment presumption. As the 
Court of Appeals explained, “[P]laintiffs did 
not ask the trial court to review the sound-
ness of defendants’ business decisions. Rath-
er, they alleged and presented evidence that 
defendants’ decisions were not taken for le-
gitimate business reasons, but instead were 

taken to defraud or oppress plaintiffs’ inter-
ests as shareholders.”23 Consistent with the 
principles just cited, the court held that “the 
business judgment rule does not prohibit a 
court from evaluating defendants’ business 
decisions … in light of the totality of the 
evidence to determine whether the evidence 
showed that defendants formulated their 
policy in bad faith and as part of a plan to 
commit acts amounting to shareholder op-
pression under MCL 450.1489(1).”24

Despite the fact that a properly alleged 
and supported oppression claim will neces-
sarily overcome the business judgment pre-
sumption, the Franks decision still provides 
protection for business decisions by recog-
nizing the business judgment rule’s general 
applicability.25 Franks confirms that the bur-
den is on the plaintiff to come forward with 
evidence of oppression to rebut the business 
judgment presumption. Franks also shows 
that a defendant can present countervailing 
evidence to create a question of fact whether 
he exercised good faith business judgment.26 

In other words, a plaintiff cannot prevail sim-
ply by showing that corporate action had an 
oppressive effect upon the shareholder.

This is an important limitation. By recog-
nizing the general applicability of the busi-
ness judgment rule, the Franks case requires 
that the plaintiff must show more than a cor-
porate action that led to harm. The plaintiff 
must also plead and adduce facts that show a 
lack of business judgment.

Imposition of a Specific Intent 
Requirement
This brings us to the Court of Appeals’ impo-
sition of a specific intent requirement. Franks 
held that plaintiff shareholders must show 
not only that the directors took actions that 
interfered with the interests of the share-
holder as a shareholder, but “that they did so 
with the intent to substantially interfere with 
the ‘interests of the shareholder as a share-
holder.’”27

The court’s rationales for this holding are 
ultimately unconvincing. First, the court held 
that by grouping the terms “illegal,” “fraud-
ulent,” and “willfully unfair and oppressive” 
together, “the Legislature indicated that the 
terms were of the same class or character and 
had related meaning.”28 According to the 
court, “Performing an illegal act ordinarily 
encompasses some malevolent intent. Simi-
larly, fraud encompasses a malevolent intent: 
it is an intentional perversion or concealment 
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of the truth for the purpose of inducing an-
other in reliance upon it to part with some 
valuable thing or surrender a legal right.”29 
But, not all illegal acts require specific intent.30 
Nor does fraud. A common law fraud claim 
can be proved by showing a reckless misrep-
resentation of facts, and does not require an 
intentional misrepresentation.31 Thus, group-
ing these terms together does not compel the 
conclusion that the Legislature intended to 
impose a specific intent requirement under 
the oppression statute.

The Court of Appeals also cited caselaw 
holding that an “act is willfully done when 
taken with the intent to do something spe-
cific, that is, the action is undertaken with the 
specific intent to bring about the particular 
result the statute seeks to prohibit.”32 While 
this is ordinarily true, the Legislature specifi-
cally defined “willfully unfair and oppres-
sive conduct” as “a continuing course of con-
duct or a significant action or series of actions 
that substantially interferes with the interests 
of the shareholder as a shareholder.”33 Noth-
ing in this definition requires proof of intent.

The Court of Appeals acknowledged as 
much.34 But, the court also pointed out that 
section 1489(3) defines “willfully unfair and 
oppressive conduct,” while the liability sec-
tion of the statute refers to “acts” that are 
“willfully unfair and oppressive.”35

The Legislature continued to refer 
to “willfully unfair and oppressive” 
activities in MCL 450.1489(3), but it 
did not refer to “acts” that were “will-
fully unfair and oppressive”; instead, 
it defined “willfully unfair and oppres-
sive conduct.” The term conduct does 
not appear in MCL 450.1489(1). This 
Court must assume that the Legisla-
ture used the term “conduct” rather 
than “acts” for a reason. This Court 
must also read the statute as a har-
monious whole. The Legislature may 
have used the term “conduct” to define 
a category of acts, which, if done will-
fully—as otherwise required under 
MCL 450.1489(1)—would amount to 
a willfully unfair and oppressive act.36

While it is true the Legislature defined 
a term—“conduct”—in subsection (3) that 
does not appear anywhere else in the statute, 
the sense of the statute does not suggest that 
the Legislature intended the words “con-
duct,” “acts,” and “actions” to mean different 
things. This author doubts that most readers 
interpret “willfully unfair and oppressive 

conduct” as referring to something different 
from “acts” that are “willfully unfair and op-
pressive.” 

That the Legislature did not anticipate 
such an interpretation is suggested by the 
language of section 1489(3). The Legislature 
defined “willfully unfair and oppressive 
conduct” by using the words “conduct,” “ac-
tion,” and “actions.” Thus, to the extent “con-
duct” and “action” mean different things, the 
Legislature grouped them under the single 
word “conduct.” While it is true the Leg-
islature did not use the word “acts” in sec-
tion 1489(3), the definition of the word “act” 
includes “action.”37 It is hard to conceive of 
someone engaging in actions without com-
mitting acts. Lexically, it is not necessary to 
read “acts” that “are willfully unfair and op-
pressive” as meaning something different 
from “willfully unfair and oppressive con-
duct.”

Nor did the Franks court appear to read 
any real distinction between “conduct” and 
“acts.” In defining the elements of the op-
pression claim, the court held: 

[W]ith regard to acts that are will-
fully unfair and oppressive, the com-
plaining shareholder must prove that 
the directors or persons in control of 
the corporation engaged in a “con-
tinuing course of conduct” or took “a 
significant action or series of actions” 
that substantially interfered with the 
interests of the shareholder as a share-
holder, and that they did so with the 
intent to substantially interfere with 
the “interests of the shareholder as a 
shareholder.”38

In other words, after distinguishing between 
subsections (1) and (3), the court adopted the 
definition of “willfully unfair and oppressive 
conduct” in subsection (3) to define “acts” 
that are “willfully unfair and oppressive” in 
subsection (1). All the Court of Appeals did 
was read into the definition an intent require-
ment that the Legislature did not provide.

The Court of Appeals defended its read-
ing, saying, “If this Court were to treat the 
definition of ‘willfully unfair and oppressive 
conduct’ provided under MCL 450.1489(3) 
as a substitute for the terms ‘acts’ that ‘are 
… willfully unfair and oppressive’ stated 
in MCL 450.1489(1), this Court would in ef-
fect read the term ‘willfully’ out of MCL 
450.1489(1).”39 But that is not correct. the 
court would simply be reading “willfully” in 
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the way the Legislature had decided to use 
the word in the statute.

This is what the Michigan Supreme Court 
(at least tacitly) did in Frank v Linkner, where 
it treated “conduct” and “acts” as inter-
changeable. In Frank v Linkner, which arose 
under the Limited Liability Company Act’s 
nearly-identical oppression statute, the Su-
preme Court held:

MCL 450.4515(1) provides a cause of 
action for members of an LLC when the 
managers’ actions ... constitute will-
fully unfair and oppressive conduct 
toward the limited liability company 
or the member. Willfully unfair and 
oppressive conduct means a continu-
ing course of conduct or a significant 
action or series of actions that substan-
tially interferes with the interests of the 
member as a member. Once a plaintiff 
has established grounds for relief by 
proving that a defendant has engaged 
in one of these prohibited behaviors, 
the circuit court may issue an order or 
grant relief[.]

Despite the fact that MCL 450.4515(1) bases 
liability on “acts,” the Supreme Court held 
that it created a cause of action for “willfully 
unfair and oppressive conduct.” Further, 
“grounds for relief” is based on “prohibited 
behaviors,” regardless of intent. In short, 
the Franks holding does not square with the 
Supreme Court’s interpretation.

Another consideration weighing against a 
specific intent requirement is the interpreta-
tion of the oppression statute’s predecessor, 
MCL 450.1825.40 That statute provided, “The 
circuit court … may adjudge the dissolution 
of … a corporation … when it is established 
that the acts of the directors or those in con-
trol of the corporation are illegal, fraudulent 
or willfully unfair and oppressive to the cor-
poration or to such shareholder.”41 Cases de-
cided under that former statute also did not 
impose a specific intent requirement.42

Why Not a Specific Intent 
Requirement?
While disagreeing with the Franks court’s 
reasoning, I sympathize with the court’s 
practical reasons for requiring specific intent. 
The Franks decision makes clear that the 
court was concerned about creating a “strict 
liability statute” that would allow recovery 
even for actions taken for “legitimate busi-
ness reasons.”43 This is a legitimate concern. 
Consider the issue of dividends, which are a 

shareholder right protected by the oppres-
sion statute.44 The plaintiffs in Franks had not 
received dividends in years, after a history of 
receiving regular dividends. Under a strict 
application of the statutory language, the 
Franks plaintiffs could argue that the discon-
tinuance of dividends entitled them to relief 
regardless of the reason for the discontinu-
ance. In other words, the plaintiff would only 
need to show an oppressive effect.

But, Michigan has always held that the 
decision whether to declare a dividend is re-
served to the discretion of the corporate di-
rectors in the exercise of their business judg-
ment.45 Courts may compel a dividend only 
“when a refusal to do so would amount to 
such an abuse of discretion as would con-
stitute a fraud, or breach of that good faith 
which they are bound to exercise towards 
the stockholders.”46 Allowing strict liabil-
ity under the oppression statute would con-
flict with this long settled principle, and the 
Franks court wisely wanted to avoid that re-
sult.

The solution, though, is not to impose a 
specific intent requirement on the statute. 
Instead, strict liability can be avoided by ap-
plication of the business judgment rule. In 
the dividend situation, for example, a court 
could recognize that the right to receive a 
dividend is a protected shareholder right, 
but also recognize that the refusal to declare a 
dividend is oppressive only when it does not 
satisfy the business judgment rule. The Sixth 
Circuit Court of Appeals has applied this 
framework to the oppression statute, resolv-
ing the conflict between shareholder rights 
and director discretion without the need for 
showing specific intent.47 It is not a stretch to 
suggest that the interests of a “shareholder 
as a shareholder” incorporate long-standing 
common law principles, including the busi-
ness judgment rule.

In many cases, proving a lack of business 
judgment will involve proving some element 
of bad faith intent. But, this is not always so, 
and imposing a specific intent requirement 
on all oppression claims is inconsistent with 
other corporate doctrines that create liability 
regardless of intent. As an example, consider 
so-called interested transactions. It is com-
mon for minority shareholders to allege that 
directors committed oppression by causing 
the corporation to engage in unfair transac-
tions with the directors or the directors’ other 
companies.48 Under the common law and the 
Business Corporation Act, the burden is usu-
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ally on the interested director to prove the 
entire fairness of the interested transaction.49 
After Franks, if an interested transaction is 
challenged under the oppression statute, it is 
unclear who has the burden. Must the direc-
tor prove the entire fairness of the transac-
tion, or must the plaintiff show that the di-
rector entered into the transaction with the 
specific intent of oppressing the plaintiff or 
the corporation? And why should the stan-
dard of liability change based on whether the 
claim is brought directly as an oppression 
claim or derivatively in the name of the cor-
poration?

Another example is usurpation of a cor-
porate opportunity, which also can be the 
predicate act leading to an oppression claim. 
The tort of usurping a corporate opportunity 
does not require proof of specific intent.50 The 
classic case of Production Finishing v Shields51 
is a perfect example. There, the defendant 
did not usurp a potential customer in order 
to harm the plaintiff, but to benefit himself. 
Based on the fact that the customer refused 
to deal with the plaintiff, the defendant could 
have believed that his actions had no impact 
on the plaintiff at all.52 If the usurpation 
claim in Production Finishing were brought in 
the context of the oppression statute, would 
the plaintiff have to show that the defendant 
usurped the opportunity with the specific in-
tent of harming the plaintiff? 

Conclusion
A strict-liability oppression statute would 
upend long-standing principles of corporate 
law and should be avoided. But, the Franks 
court’s business-judgment analysis shows 
that the statute is not a strict liability statute. 
While a properly pleaded oppression claim 
necessarily pleads in avoidance of the busi-
ness judgment rule, the reverse should also 
be true. A plaintiff who has not pleaded facts 
in avoidance of the business judgment rule 
has not stated a claim for oppression. In other 
words, interference with a shareholder’s 
interests as a shareholder, by itself, does not 
create liability.

Imposing an intent requirement is not nec-
essary. As a matter of simple statutory inter-
pretation, it is not required by the language 
of the statute. As a matter of corporate law, 
an intent requirement complicates corporate 
principles that interact with the oppression 
statute. As explained above, there are certain 
facts that automatically rebut the business 
judgment presumption without any proof 

of intent. The Franks decision creates confu-
sion as to how those facts interact with the 
oppression statute.
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Introduction
The federal government is investigating its 
citizens—individuals, organizations and 
companies—on a continuous basis through-
out the United States and abroad. What 
unexpected risks could an ordinary person 
or business face when interacting with the 
federal government, and how can these risks 
be reduced or mitigated? The short answer 
is that government investigators can cause 
untold harm to individuals and businesses 
who are unaware of their methods, tools, 
and proclivities. It is a hazardous arena and 
should not be traversed without the assis-
tance of competent and experienced legal 
counsel. 

Investigations All Around
The vast majority of federal investigations 
are spearheaded by one of the 93 United 
States Attorney’s Offices located across the 
country, although some investigations are 
initiated and run from Washington, D.C. The 
United States Attorneys are appointed by the 
President and subject to confirmation by the 
Senate. Based upon federal judicial districts, 
some states have one United States Attor-
ney, and others like New York and Califor-
nia have as many as four. Michigan has two 
judicial districts—the Eastern District (head-
quartered in Detroit) and the Western Dis-
trict (headquartered in Grand Rapids). While 
presidential appointees are in charge of the 
offices during their term, the investigations 
and cases are handled by non-political career 
Assistant United States Attorneys. 

For the most part, federal investigations 
are invisible to the public unless and un-
til they bear fruit. Many investigations are 
begun and later closed for lack of sufficient 
admissible evidence, the age of the relevant 
offense, competing priorities, cooperation of 
investigative targets, or other reasons. Inves-
tigations are initiated because some type of 
information suggesting that a crime has been 
committed comes to the attention of govern-
ment agents and prosecutors. The offense 
must be cognizable somewhere within the 
multiple thousands of pages of the United 

States Code and some portion of the conduct 
at issue must have been committed within 
the judicial district investigating the matter.

If an individual, organization, or compa-
ny first learns of a federal investigation when 
their name appears on a federal indictment, 
the newly-minted defendant is at a serious 
disadvantage. At that point, the defendant 
has missed opportunities to cooperate with 
the government, to have a sense of what li-
abilities it might face, to attempt to per-
suade the government not to charge at all or 
to bring less serious charges, to negotiate a 
pre-indictment resolution of the matter, and 
to manage the personal and business fallout 
from a criminal charge. Even where someone 
close to the organization is charged rather 
than the company itself (such as an employ-
ee, officer, or relative), the close association 
to a federal indictment can be quite damag-
ing. A lack of understanding regarding how 
federal investigations proceed can also result 
in someone inadvertently committing a pro-
cess crime such as making false or mislead-
ing statements, witness tampering, destruc-
tion of evidence, or obstruction of justice. 
A good percentage of federal investigations 
fail to achieve their initial charging goal but 
nevertheless result in federal charges against 
persons or entities who get in the way. 

How Innocent People and 
Companies Get In Trouble 
When dealing with the government, it is 
important to remember that the playing field 
is not fair or equal. The power and resource 
differential is enormous. Government offi-
cials represent the sovereign, are able to 
impose their will by force, and do not play 
by the same rules that apply to the public. 
Federal agents (as distinguished from pros-
ecutors) are permitted to trick and deceive 
criminal suspects in order to elicit incrimi-
nating information.1 However, lying to a fed-
eral agent or prosecutor, concealing a mate-
rial fact from them, or using a false written 
statement in dealing with such officials is 
a five-year felony under 18 USC 1001. This 
statute snags many a defendant who would 
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not otherwise be charged with a crime. The 
noncustodial interviews, from which such 
charges normally spring, are usually not 
recorded and are always witnessed by at 
least two agents. Accordingly, when there 
is a dispute as to what was said, it will be 
two professional federal agents against an 
untrained citizen. A truthful person can eas-
ily be prosecuted for violating section 1001 
based upon a faulty memory, an agent’s mis-
understanding, an educational disparity, or 
even a cultural difference in the use of lan-
guage. It is important to level this playing 
field by seeking legal representation before 
interacting with the government, especially 
in an unrecorded setting. 

An easy way to run afoul of the law oc-
curs when advice is given to a friend, rela-
tive, colleague, or employee by a non-attor-
ney. Upon hearing from such an associate 
that “the FBI would like to speak with me,” 
an answer of “you don’t have to meet with 
them” could be viewed as witness tamper-
ing, a 20-year felony, under 18 USC 1512. The 
simplest way to charge a violation of section 
1512 is to allege that someone “attempted 
to corruptly persuade or mislead” a poten-
tial federal witness “with intent to hinder or 
delay” their communication of information 
to a law enforcement officer relating to the 
“possible commission of a federal offense.” 
Again, someone may be charged with hin-
dering an investigation, even when there was 
no actual underlying crime and even though 
the investigation was not actually hindered. 
An attorney who advises a client not to speak 
to authorities, on the other hand, is merely 
providing competent advice of constitutional 
rights. 

One rather squishy statute casting a broad 
net of prosecutorial discretion is the “omni-
bus clause” of 18 USC 1503. This prohibits 
corruptly “endeavor[ing] to influence, ob-
struct, or impede, the due administration of 
justice.” A ten-year felony in the most innoc-
uous circumstances, section 1503 has been 
interpreted as requiring pending judicial 
proceedings but does not specify the type of 
conduct made unlawful.2 A similar catch-all 
provision makes it a crime to corruptly en-
deavor to influence, obstruct, or impede “the 
due and proper administration of the law” 
before any federal department or agency. 18 
USC 1505. Again, the precise conduct needed 
to violate this law is left to the discretion of 
federal agents and prosecutors. 

Federal Grand Jury Investigations
The ubiquity of federal investigations is 
mostly known to banks, internet service pro-
viders, telecommunications companies, and 
credit card companies who receive federal 
grand jury subpoenas duces tecum frequent-
ly. Federal grand juries are composed of 23 
citizens who serve for up to 18 months and 
meet in secret to consider evidence of federal 
crimes. Every person or entity charged with a 
federal crime must be indicted by the vote of 
at least 12 members of the grand jury,3 unless 
the accused waives grand jury indictment 
pursuant to an agreement with the govern-
ment. With limited exceptions, the existence 
of a grand jury investigation may not be dis-
closed by prosecutors, agents, grand jurors, 
court reporters, or interpreters.4 Public offi-
cials and grand jurors have been prosecuted 
in the past for violating grand jury secrecy, 
usually for obstruction of justice in violation 
of 18 USC 1503 or criminal contempt in viola-
tion of 18 USC 401(3).5 

Huge amounts of detailed personal infor-
mation are gathered, processed by corporate 
compliance departments, and provided to 
the government in response to grand jury 
subpoenas. The organizations frequently 
waive their appearance before the grand jury 
and provide the information through an evi-
dence custodian to a federal agent, and thus 
never see the grand jury. A subpoena is is-
sued by an Assistant U.S. Attorney upon re-
quest by a federal investigator, resulting in 
an investigative file being opened. Many of 
these files go nowhere and are ultimately 
closed without any judicial proceeding. A 
federal grand jury sitting in Michigan may is-
sue subpoenas nationwide. In practice, feder-
al agents and U.S. Attorneys issue subpoenas 
under the auspices of the grand jury for evi-
dence to any person or organization within 
the United States without judicial approval 
or specific permission of the grand jury. The 
subpoenas may be issued without probable 
cause or reasonable suspicion or any requi-
site facts that a crime has been committed;6 

they “may order the witness to produce any 
books, papers, documents, data, or other ob-
jects the subpoena designates.”7 

While broad investigative power is in-
vested in the grand jury (i.e., the U.S. Attor-
ney), it is not unlimited. “Grand juries are not 
licensed to engage in arbitrary fishing expe-
ditions, nor may they select targets of inves-
tigation out of malice or an intent to harass.”8 

Nor may grand jury investigations “violate 
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a valid privilege, whether established by the 
Constitution, statutes, or the common law.”9 

An individual’s Fifth Amendment right not 
to testify before the grand jury “grounded 
on a reasonable fear of prosecution”10 will 
be sustained unless the witness waives that 
right or is granted immunity.11 Once a waiver 
or grant of immunity occurs, the subpoenaed 
grand jury witness is subject to imprisonment 
for civil contempt until the witness complies 
by providing testimony, pursuant to 28 USC 
1826(a) (the Recalcitrant Witness Statute).12

Corporations, partnerships, and other 
business entities have no Fifth Amendment 
privilege, no matter how small the organi-
zation may be.13 Custodians of subpoenaed 
business records, though they are individu-
als, cannot claim a Fifth Amendment privi-
lege to avoid production because they hold 
corporate records “in a representative rather 
than a personal capacity.”14 Accordingly, a 
custodian’s production of records is an act of 
the business, not a personal act. Any claim of 
Fifth Amendment privilege “would be tanta-
mount to a claim of privilege by the corpo-
ration—which of course possesses no such 
privilege.”15 The government may use the 
subpoenaed records against the individual 
custodian, should they prove incriminating, 
but may not use the act of production against 
the custodian because “the act is deemed one 
of the corporation and not the individual.”16 

Even entities owned by a foreign country, 
or foreign countries themselves, are subject 
to monetary sanctions for failure to comply 
with a grand jury subpoena based upon fed-
eral courts’ inherent contempt power.17 In-
stead, businesses would need to rely upon 
another recognized privilege,18 or establish 
that “compliance would be unreasonable or 
oppressive”19 to quash a grand jury subpoe-
na.

Upon receipt of a grand jury subpoena 
for information, another question fraught 
with peril is whether the company will tell 
its customers or clients of such service. Some 
businesses do not provide notice to custom-
ers as a matter of corporate policy. Other en-
tities such as financial institutions may not 
advise persons named in a grand jury sub-
poena because of judicial20 or statutory21 pro-
hibitions, which could imperil their status as 
an insured depository institution and mon-
etary penalties. Additionally, officers, direc-
tors, employees and attorneys for financial 
institutions risk prosecution for obstruction 
of justice for disclosing the existence of grand 

jury subpoenas for records. This can be a five-
year felony22 or a one-year misdemeanor23 de-
pending upon the level of intent. Insurance 
companies and their officers, directors and 
employees have similar risks if they reveal 
the existence of grand jury subpoenas to per-
sons whose records are subpoenaed.24 When 
dealing with telecommunications companies 
and internet service providers, the govern-
ment may prevent or delay their disclosure 
of grand jury subpoenas by seeking an order 
for delayed notice reciting obstruction of jus-
tice concerns.25 With this myriad of intersect-
ing laws supporting grand jury secrecy, it is 
not surprising that federal grand jury inves-
tigations proceed in large part out of public 
view.

Search Warrants
Other than being named as a defendant in 
a federal indictment, the last thing a busi-
ness of any type would like to see is a fed-
eral agent (or more likely a team of federal 
agents) on its doorstep at 8:00 a.m. with a 
warrant authorizing the search of the premis-
es including all computers and communica-
tions devices. Unlike with a subpoena, where 
there is an avenue to request modification or 
relief from the court, nothing will stop the 
full execution of a search warrant once it has 
begun. Search warrants are issued by federal 
magistrate judges upon a showing of proba-
ble cause that (1) a crime has been committed 
and (2) evidence of that crime will be found 
within a location or device. Notwithstand-
ing the terminology, probable cause does not 
mean “probably” or “more probable than 
not,” as in a preponderance of the evidence 
standard.26 Instead, the question is whether 
“there is a fair probability that contraband or 
evidence of a crime will be found in a par-
ticular place.”27 Warrants, once issued, will 
be upheld “as long as there is a ‘substantial 
basis’ for a ‘fair probability’ that evidence 
will be found.”28 Such an imprecise formu-
lation demonstrates the ease with which a 
search warrant can be obtained.29 

Search warrants and the affidavits sup-
porting them are typically sealed so that they 
can be executed before anyone can destroy, 
alter, or remove evidence. A common time 
for search warrant execution is first thing in 
the morning to maximize shock value, sur-
prise, and daylight hours—in the event the 
search takes a while. During one search of 
a business in the Detroit area, agents em-
ployed a helicopter, what some observers 
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might think is a tank, and a large team of 
agents wearing helmets and flack vests. The 
psychological impact of a search warrant ex-
ecution can result in employee resignations, 
loss of business, and panicked attempts to 
conceal or destroy evidence. It is common 
for statements to be made to the police dur-
ing the execution of search warrants that are 
later used in evidence. No Miranda warnings 
are likely to be given for such non-custodial 
interactions. 

The probable cause supporting the issu-
ance of the search warrant will not be provid-
ed to the company being searched at the time 
of execution. Only the search warrant itself 
will be served on the occupant of the prem-
ises—describing the place to be searched 
and the items to be seized. Unless a criminal 
charge is ultimately brought, an individual 
or organization may never learn the prob-
able cause behind the issuance of the search 
warrant because it is likely to remain sealed 
indefinitely.

It is very possible that every electronic de-
vice, laptop, and computer hard drive on the 
premises of a company could be seized by 
agents armed with a search warrant, unless 
imaging or copying of these devices is pos-
sible at the scene. Many of these computing 
devices could contain highly personal, irrel-
evant, and even privileged information. The 
government will be responsible for assigning 
walled-off taint teams to prevent privileged 
material from being reviewed by agents and 
prosecutors directly involved in any future 
prosecution. The fact that the government 
is required to act responsibly and lawfully 
with respect to one’s personal and privileged 
information is of little comfort to most peo-
ple. Not surprisingly, many individuals and 
businesses are anxious to come to the nego-
tiating table after their organization has been 
the subject of a search warrant execution. 

Obtaining warrants to seize and search 
all records and computing devices located 
within a business is not all that difficult. It 
certainly is not hard to believe that a single 
disgruntled employee could cause such a 
warrant to be issued. A top to bottom search 
at one’s offices can cause untold harm even if 
no criminal charge is ultimately brought, and 
the government pays no penalty for a search 
warrant that comes up empty. 

Preventing and Detecting Criminal 
Conduct Through Due Diligence, 
Internal Investigation, and 
Timely Cooperation Can Mitigate 
Corporate Culpability
Federal law and practice incentivize busi-
nesses to be proactive in preventing, detect-
ing, and rooting out criminal activity. Many 
of these incentives are codified within the 
United States Sentencing Guidelines. The 
Guidelines provide uniform policies and 
procedures for sentencing individuals and 
organizations convicted of federal offenses. 
Created by the U.S. Sentencing Commission 
pursuant to the Sentencing Reform Act of 
1984, the Guidelines were originally manda-
tory but are currently merely advisory for 
federal judges. The United States Supreme 
Court ruled that mandatory guidelines vio-
late the Sixth Amendment right to trial by 
jury.30 However, the advisory Guidelines are 
still quite influential in determining punish-
ments handed out in federal court. 

In determining an organization’s culpa-
bility level, the Guidelines consider whether 
a corporation or other entity has an effective 
compliance and ethics program that is “gen-
erally effective in preventing and detecting 
criminal conduct.”31 This is part of a due dili-
gence analysis that also encompasses wheth-
er there is “an organizational culture that en-
courages ethical conduct and a commitment 
to compliance with the law.”32 In addition to 
due diligence and a demonstrated commit-
ment to doing the right thing, companies are 
expected to report unlawful conduct to gov-
ernment authorities in a timely manner and 
to cooperate with criminal investigations. 
With respect to timeliness, an organization 
is permitted the reasonable time to conduct 
its own internal investigation without in-
creasing their culpability score.33 Attorneys 
conducting internal investigations should 
clarify the identity of their client—the busi-
ness or the individual—among many other 
procedural safeguards. When companies of-
fer to hire attorneys for their employees, they 
should only do so with great care, recogniz-
ing that this might be viewed as uncoopera-
tive or obstructionist by authorities. 

The U.S. Department of Justice (DOJ) has 
published its own guidelines to federal pros-
ecutors for when and how businesses should 
be prosecuted criminally. These are available 
on the internet and published in the U.S. At-
torney’s Manual under the heading Principles 
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of Federal Prosecution of Business Organiza-
tions.34 Although public, the guidelines con-
tain the following qualification:

These Principles provide only internal 
Department of Justice guidance. They 
are not intended to, do not, and may 
not be relied upon to create any rights, 
substantive or procedural, enforceable 
at law by any party in any matter civil 
or criminal. Nor are any limitations 
hereby placed on otherwise lawful liti-
gative prerogatives of the Department 
of Justice.

Be that as it may, published DOJ principles 
can be utilized to persuade prosecutors (and 
their supervisors both locally and in Wash-
ington, D.C.) not to charge organizations 
because of equities addressed therein. More-
over, federal judges will be very interested 
to know whether DOJ is adhering to its own 
guidelines in singling out a business for pros-
ecution. While judges cannot dismiss cases in 
response to citations to the principles, they 
can make life very difficult for Assistant U.S. 
Attorneys and impose more lenient penalties 
in response to prosecutions falling outside 
the mainstream of federal practice. 

Among the factors to be considered by 
federal prosecutors in determining whether 
to charge a corporate target are:

a. The nature and seriousness of the 
offense;

b. The pervasiveness of wrongdoing 
within the corporation including 
whether management was com-
plicit;

c. The corporation’s history of similar 
misconduct;

d. The corporation’s willingness to 
cooperate;

e. The adequacy and effectiveness of 
the corporation’s compliance pro-
gram if any;

f. The corporation’s timely and vol-
untary disclosure of criminal viola-
tions;

g. The corporation’s remedial actions 
including compliance programs, 
termination of employees includ-
ing managers, and restitution;

h. Harm to shareholders, pension 
holders, employees and others not 
culpable in the crime;

i. The adequacy of non-criminal rem-
edies such as civil lawsuits or regu-
latory enforcement actions; and 

j. The adequacy of prosecuting indi-

viduals responsible for corporate 
malfeasance.

Principles of Federal Prosecution of Business 
Organizations, USAM 9-28.300. While much 
can be said concerning each of these fac-
tors, one of the more controversial consider-
ations in recent years is whether a business 
must waive its attorney-client and work-
product privileges and protections in order 
to be considered sufficiently “cooperative.” 
The official answer is no: “while a corpora-
tion remains free to convey non-factual or 
‘core’ attorney-client communications or 
work product—if and only if the corpora-
tion voluntarily chooses to do so—prosecu-
tors should not ask for such waivers and are 
directed not to do so.”35 However, there is 
a fear within the business community that 
there is an unstated expectation to waive 
privilege. This fear is not unfounded. A pre-
vious version of the sentencing guidelines 
required a corporation’s waiver of the attor-
ney-client and work-product privileges as a 
prerequisite for obtaining a reduction in the 
company’s culpability score, and DOJ’s offi-
cial and unofficial charging policies reflected 
that position for many years. 

Running afoul of the United States gov-
ernment can have devastating consequences 
for an organization. One needs look no far-
ther than Detroit federal court to find two re-
cent examples. On February 27, 2017, Takata 
Corporation waived grand jury indictment 
and pleaded guilty to a one-count informa-
tion charging wire fraud in connection with 
Takata’s manufacture of vehicle airbags. The 
sentence included $975 million in restitu-
tion, a $25 million fine, mandated internal 
controls, and an independent compliance 
monitor for three years. The company also 
was subject to the ignominy of having the 
United States Attorney state publicly that 
Takata valued profits over the lives of soccer 
moms like her.36 Two weeks later, on March 
10, 2017, Volkswagen AG pleaded guilty to 
conspiracy to commit wire fraud and to vio-
late the Clean Air Act, obstruction of justice, 
and importation of merchandise by means 
of false statements, agreeing to pay $2.8 bil-
lion dollars for selling diesel vehicles with 
software designed to defeat emissions tests. 
Sometimes the organization no longer exists 
after the federal government has completed 
its targeting—as in the case of Arthur Ander-
sen—even when the Supreme Court exoner-
ates the company by unanimous vote.37 
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Conclusion
In conclusion, for the protection of them-
selves and their organizations, business lead-
ers must take responsibility to proactively 
prevent, detect, and address unlawful and 
unethical behavior in their midst.   
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Case Digests

Rodriguez v Federal Deposit Ins Corp, ___ 
US ___, 140 S Ct 713 (2020)
United Western Bank and United Western Bancorp, Inc. 
were affiliated corporate entities who filed a single federal 
tax return together. After United Western Bank experi-
enced financial troubles, the bank entered into a receiv-
ership under the Federal Deposit Insurance Corporation 
(FDIC). Subsequently, the United Western Bank’s parent 
company, United Western Bancorp, Inc., entered bank-
ruptcy under trustee Simon Rodriguez. After the Inter-
nal Revenue Service (IRS) issued a $4 million tax refund 
pursuant to the single federal tax return both parties filed, 
both parties laid claim to the tax refund. Although the 
tax code and IRS regulations allowed an affiliated group 
of corporations to file a single tax return together, federal 
law is silent regarding how the tax refund from this return 
should be distributed after the IRS delivered it to the par-
ties.

Most businesses utilize internal tax allocation agree-
ments to resolve these disputes. However, in the absence 
of these agreements or when the terms of these agree-
ments were disputed, certain federal circuits have applied 
a federal common law rule known as the Bob Richards rule 
in order to distribute the refund. This rule provided that, 
in the absence of an internal tax allocation agreement or 
when the terms of these agreements are ambiguous, the 
tax refund “belongs to the group member responsible for 
the losses that led to it.” After moving through both the 
bankruptcy court and district court, this case moved to 
the Tenth Circuit. When resolving the dispute in favor of 
the FDIC, the Tenth Circuit relied on the Bob Richards rule 
to support its reasoning. However, in a 2014 case raising 
a similar issue, the Sixth Circuit rejected the Bob Richards 
rule as an inappropriate creation of federal common law 
and criticized the Bob Richards rule as being unnecessary to 
protect uniquely federal interests. 

The United States Supreme Court granted cert “to de-
cide Bob Richards’s fate.” The United States Supreme Court 
agreed with the Sixth Circuit and reasoned that the Bob 
Richards rule bypassed the essential question of whether a 
federal interest in the distribution of the tax return existed 
after the tax return was delivered. Therefore, the Bob Rich-
ards rule was an inappropriate creation of federal com-
mon law. Instead of utilizing the Bob Richards rule, federal 
courts must now apply state law regarding corporations 
and contract disputes to resolve claims to federal tax re-
turns.

Cadillac Rubber & Plastics, Inc v Tubular 
Metal Sys, LLC, No 345512, ___ Mich App 
___, ___ NW2d ___ (Feb 11, 2020)
This case arose when the seller plaintiff attempted to 
remove itself from a requirements contract that it previ-
ously signed with defendants. Plaintiffs (“Avon”) sup-

plied hoses to defendant Tubular under two blanket pur-
chase orders. Under these two “blanket purchase orders” 
(one issued in 2012 and one in 2016), Tubular was to pro-
vide Avon with whatever quantity of hoses it required for 
orders each week. The orders also incorporated by refer-
ence Tubular’s terms and conditions of purchase, which 
were found on Tubular’s website. Because the terms and 
conditions of purchase were stored on the website, plain-
tiffs had not signed these terms. In addition, the terms 
of the agreement between Tubular and Avon provided, 
in relevant part, that when an order specified the quan-
tity as a “blanket order”, the seller granted the buyer an 
irrevocable option to purchase the necessary supplies as 
determined by the buyer. As consideration for this option, 
a ten dollar payment was made. However, although Avon 
was required to provide Tubular with the option to pur-
chase the full amount of parts it required, Tubular was 
only required to purchase the amount of parts listed in the 
material authorization releases.

Beginning in 2012, Tubular provided weekly material 
authorization releases to Avon. Avon would then fulfill 
these requirements and supply Tubular with the required 
parts. In 2018, Avon filed suit against Tubular, seeking 
both a declaratory judgment releasing it from its obliga-
tion to supply Tubular with its requirements. Specifically, 
Avon requested a judgment declaring that (1) the purchase 
orders were not requirements contracts; (2) that the irrevo-
cable option in the terms was invalid; and (3) that Avon 
could reject any pending material authorization release. 
In response, Tubular argued that an enforceable require-
ments contract existed through the combination of the 
blanket purchase orders, the terms and conditions incor-
porated by reference, the material authorization releases, 
and the parties’ ongoing relationship since 2012. The trial 
court granted summary disposition to Tubular and Avon 
appealed to the Michigan Court of Appeals.

The Court of Appeals affirmed the trial courts grant of 
summary disposition to Tubular. First, Avon argued that 
the firm offer created by reference to Tubular’s terms and 
conditions was unenforceable because the terms and con-
ditions were not signed separately as required by MCL 
440.2205. The Court of Appeals acknowledged that MCL 
440.2205 does generally require a separately signed docu-
ment to create a firm offer. However, the Court of Appeals 
held that the separate-signature requirement does not ap-
ply when consideration is provided in exchange for the 
firm offer. In this case, the firm offer was supported by the 
$10 payment. Therefore, MCL 440.2205 and its separate-
signature requirement did not apply. 

Next, Avon argued that its agreement with Tubular 
created a series of “spot buy” contracts with individual 
quantities instead of a single requirements contract. Spe-
cifically, Avon argued that the non-exclusivity of the pur-
chases and the fact that each order acted as a single trans-
action with separate quantities meant that this agreement 
was not a single requirements contract. Again, the Court 
of Appeals affirmed the trial court. The Court of Appeals 
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explained that Tubular’s two purchase orders incorporat-
ed Tubular’s terms and conditions from its website. These 
purchase orders also provided that a “material require-
ment” was to be received by Avon weekly. This combi-
nation was sufficient to create a requirements contract. In 
addition, although Tubular was not required to purchase 
the total of its requirements from Avon, the Court of Ap-
peals held that a requirement contracts did not need to be 
exclusive to be a requirements contract. Therefore, the trial 
court did not err by holding that the agreement was a re-
quirements contract. 
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Advise Marijuana Start-Up 
Presented by Michelle R.E. Donovan, Harley M. Sherman, and Justin A. Hanna
 
Cosponsored by the Business Law Section of the State Bar of Michigan. Getting started in the can-
nabis industry often involves confusing state and federal laws and rules, tax traps, and other bar-
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increasingly under scrutiny from U.S. immigration agencies. Our experts discuss issues and situa-
tions business clients face when employing or working with foreign nationals. 

       On-Demand Seminar  Now Available!
General fee: $95  Seminar #: 2020CT1189
Section Members: $85 

   ICLE Partners: Free                 New Lawyers: $45 

Seminars

Employment Law for Michigan Employers, Third Edition 
Edited by Claudia R. Ellmann and Charles T. Oxender
 
Confidently advise employers on best practices and be ready to offer timely advice on employment 
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Meet all your business clients’ needs and handle Michigan business transactions like a pro with 
this comprehensive guide. Covers “cradle-to-grave” business planning, from choosing the right 
business entity to winding up the business. Includes overviews of employment law and tax issues, 
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Closely Held Business Entity Formation
NEW ONLINE CERTIFICATE

WHY YOU NEED THIS CERTIFICATE 
At some point, you will be asked to do this. Whether you  
specialize in business law, real estate, or estate planning,  
this is a no-brainer for your toolbox. 

Assess the options and avoid pitfalls by seeing how experienced 
lawyers would structure a company and draft governing  
documents. Recommend the most appropriate entity and  
put the business on track for success. 

WHAT YOU WILL LEARN TO DO 
• Guide clients through difficult decisions by exploring  

their experience, goals, and resources
• Advise clients on when to seek input from CPAs,  

insurance agents, lenders, and other experts
• Recommend the most appropriate entity structure  

for the client’s business
• Draft governing documents that clearly define control  

and ownership rights
• Structure the business to minimize the tax impact on  

the client

LEARN MORE
www.icle.org/certificates/entity 
877-229-4350

Navigate the Complexities of  
Forming a New Business Entity
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ICLE’s online certificate 
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examination of forming a 
business entity. It’s chock-
full of issues: who you’re 
going to represent, how 
you’re going to structure 
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going to vote on which 
subjects, and more.

Jeffrey S. Ammon,  
Miller Johnson
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