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From the Desk of the Chairperson
By  Marguerite M. Donahue
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My term as Chair of the Business Law 
Section will be coming to an end by 
the time you receive this issue of the 
Michigan Business Law Journal. The 
past year has been an interesting and 
active one for the Section.

Shortly after I became Chair, the 
business court legislation was enacted 

into law. Specialized dockets for business disputes in 
Michigan had been discussed for years, but gained sig-
nificant traction in 2011. The Section formed an ad hoc 
committee to study and comment on a pending busi-
ness court bill in late 2011. The Ad Hoc Business Court 
Committee, led by Diane Akers, provided extensive 
commentary on the bill, much of which was incorpo-
rated into the version of the bill that was enacted into 
law. Diane also testified before the Michigan House and 
Senate in support of the revised bill on behalf of the Sec-
tion. Following passage of the legislation, the Section’s 
Commercial Litigation Committee has continued to 
monitor business court developments. Earlier this year, 
the Section provided comments on court rules and ad-
ministrative orders proposed by the Michigan Supreme 
Court to implement the business court legislation. The 
Section is grateful to Diane and to Doug Toering, Chair 
of the Commercial Litigation Committee, for all of their 
efforts.

The Section’s Corporate Laws Committee was in-
strumental in the adoption of noteworthy amendments 
to the Michigan Business Corporation Act that were 
signed into law early this year. The Act was amended 
to merge the Professional Service Corporation Act into 
the Business Corporation Act. Other important changes 
to the Act include authorization for privately held cor-
porations to create classes of assessable shares, a new 
“force-the-vote” shareholder voting provision, and 
amendments that limit a corporation’s ability to revoke 
indemnification rights for directors and officers follow-
ing the occurrence of an event on which the indemnified 
person’s claim is based. James Carey was the principal 
draftsperson of the amendments. Both he and Corporate 
Laws Committee Chair Justin Klimko testified in sup-
port of the amendments before the legislature. This is-
sue contains their article that discusses the amendments 
to the Act in more detail.

The Section is also supporting proposed amend-
ments to update the Nonprofit Corporation Act. Jane 
Forbes and Agnes Haggerty, Co-Chairs of the Nonprofit 
Corporations Committee, have worked diligently on be-
half of the Section on amendments that are expected to 
be introduced in the legislature soon. The Section has 
retained a lobbying firm to assist with enacting the pro-
posed amendments into law.

The Section’s programs and events are a highlight 
for many of our members. When the Section updated 
our Strategic Plan several years ago, we received feed-

back indicating that most members were interested in 
programs focused on legal updates and educational 
content. Most of the Section’s programs include updates 
on new legal developments. Some of our program high-
lights this year were:
•	 The 25th Annual Business Law Institute held in 

June, which included a 25-year retrospective on 
changes in business law discussed by some of 
the most preeminent business lawyers in the 
state, in addition to a multi-segment case study 
on representing entrepreneurial clients, and 
legislative and case law updates.

•	 Small Business Forums held in July and May, 
which focused on the legal and tax issues 
involved in business breakups, and the UCC 
amendments that went into effect in Michigan 
on July 1, 2013.

•	 The 2013 Annual LLC and Business Entity 
Update held in February.

•	 The General and In-House Counsel Sum-
mit held in April, co-sponsored with Crain’s 
Detroit, which included multi-track educa-
tional sessions and roundtable discussions on 
emerging issues of interest to general and in-
house counsel.

•	 How to Obtain and Keep Minority or Women 
Owned Business Certification, a program orga-
nized by the Diversity Committee in February.

Please mark your calendars for the Section’s Annual 
Meeting, which will be held at 4:00 pm on September 26 
at the Novi Sheraton. One of the high points of the night 
will be the presentation of the Section’s 2013 Stephen H. 
Schulman Outstanding Business Lawyer Award. I’m 
pleased to announce that this year’s recipient is Daniel 
Minkus of Clark Hill. Dan is a highly regarded lawyer 
who is a past Chair of the Section. He is very generous 
with his time, and has contributed countless hours to 
planning, moderating, and speaking at programs to 
keep Michigan lawyers up to date with the latest devel-
opments in business law. He is one of the directors of 
the Programs Committee who organized this year’s suc-
cessful Business Law Institute, and he also serves as the 
Chair of the Section’s Unincorporated Enterprises Com-
mittee. Join me in celebrating Dan’s career, accomplish-
ments, and service at the Annual Meeting.

At the Annual Meeting, I will turn over the gavel to 
the Section’s next Chair, Jeffrey Van Winkle, and will be 
leaving the Section in excellent hands. One of my best 
memories of this year will be having had the opportu-
nity to work closely with Jeff, Jim Carey, and Doug To-
ering as fellow officers, and with Terri Shoop as our Sec-
tion administrator. It has been a pleasure working with 
such highly talented and dedicated people, as well as 
with the committee chairs and directorships. My thanks 
go out to all of the members for the rewarding experi-
ence that serving as Chair of the Section has been.
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Corporation Division 
Information
Section 5 of the General Corporation 
Act1 provided for original articles to 
be filed with the Corporation Divi-
sion and a true copy to be filed with 
the county clerk of the county of the 
corporation’s registered office. Sec-
tions 85 and 86 of the General Corpo-
ration Act2 required the county clerk 
to keep corporation records alpha-
betically and to keep records open to 
reasonable inspection by the public. 
These provisions were repealed by 
the Business Corporation Act.3 Sec-
tion 913 of the Business Corporation 
Act4 authorized the county clerks to 
destroy the copies of corporate docu-
ments forwarded to the Corporation 
Division. Section 913 of the Nonprofit 
Corporation Act5 contains a similar 
provision.

Several years ago corporation re-
cords from Barry and Alpena coun-
ties were sent to the Corporation 
Division. Corporation records from 
additional counties are being trans-
ferred to the Corporation Division 
this year. The Corporation Division 
has incomplete records for some cor-
porations formed before 1972. The 
documents received from the coun-
ties will be compared to the Corpo-
ration Division’s records and may 
permit the Division to add missing 
documents to the permanent record.

Before 1978, articles of incorpo-
ration and other corporation docu-
ments were stored as paper records, 
and the index was found on 3” x 5” 
index cards. Documents of all do-
mestic and foreign corporations ac-
tive since 1978 were microfilmed, 
and a database replaced the card in-
dex. This record keeping system im-
proved turnaround time and allowed 
for easier access to the records. 

Limited partnership documents 
transferred from the counties to the 
Corporation Division in 1984 were 
added to the database and the re-
cords were microfilmed. A separate 
database was created in 1984 for the 
trademarks and service marks trans-
ferred from the Secretary of State to 
the Corporation Division.

A new information storage and 
retrieval system implemented in 1990 
allowed for storage of documents on 
optical disk and provided access to 
the documents directly from the en-
tity record. When the Michigan Lim-
ited Liability Company Act took ef-
fect in 1993, LLCs were added to the 
system. As a result of the adoption of 
the Railroad Code of 1993, railroad 
records were transferred to the Cor-
poration Division in 1994 from other 
agencies and added to system. All 
documents filed since 1990 are stored 
as electronic images.

The MICH-ELF system imple-
mented in 1996 created a paperless 
system that permits documents to be 
submitted, reviewed, and returned 
without sending a paper document to 
the Corporation Division. MICH-ELF 
filer accounts have facilitated the pay-
ment of required fees for documents 
submitted through MICH-ELF with-
out providing credit card information 
each time a document is submitted. 
The Order System, which launched in 
1997, allows staff to enter the request-
or’s order for certifications or copies 
and have the order compiled by the 
system and delivered directly to the 
requestor by fax. Although walk-in 
service continues to be offered, the 
implementation of MICH-ELF and 
the Order System resulted in faster 
turnaround time and eliminated the 
need to drive to Lansing to obtain 
same-day filing of a document or to 
obtain immediate service on requests 
for good standing or certified copies.

In 2001 the Corporation Division’s 
database was converted to Oracle, 
and images were converted from op-
tical disk to newer technology.  As a 
result of the conversion to Oracle, it 
was possible to make the data and 
images available online. Business En-
tity Search, including access to filed 
documents, and Name Availability 
were added to the Division’s website 
in 2001.

New Database and Image 
System
Using electronic formats requires sig-
nificant commitment to maintenance 
of the current system, migration to 

future systems, and system rede-
signs to ensure the records remain 
accessible and usable. The Corpora-
tion Division is currently working 
with the Department of Technology, 
Management and Budget and an out-
side vendor on the development of a 
new system for storage, retrieval, and 
reproduction of records. The func-
tioning of the new system is depen-
dent on appropriate system design to 
ensure the accuracy, reliability, integ-
rity, and usability of the records. The 
design of the new system takes into 
account the various statutes under 
which the records are created, the 
characteristics of the documents, the 
tasks the Division is required to per-
form, and the business requirements 
for the new system.

A comprehensive conversion plan 
is being developed to ensure all in-
formation is migrated to the new sys-
tem. New fields and features are be-
ing added to permit the new system 
to capture necessary information, 
such as future effective dates for filed 
documents, and to connect records 
together for corporations and limited 
liability companies created by con-
versions. In addition, the new system 
will assure continued access to cur-
rent records while permitting the fu-
ture migration to new hardware and 
software. 

The Corporation Division began 
assigning six-digit file numbers in 
1978, allowing records to be searched 
by entity name or the Corporation Di-
vision’s file number. This is extreme-
ly helpful in locating the correct re-
cord when two or more entities have 
used the same or similar names. The 
six-digit numbering system has limi-
tations, and a new numbering system 
will be used when the new system is 
implemented.

The Business Corporation Act, 
Nonprofit Corporation Act, Michigan 
Revised Uniform Limited Partner-
ship Act, and Michigan Limited Li-
ability Company Act were amended 
in 2005 to expand electronic filing 
options and to establish expedited 
service. Expedited service was imple-
ment January 1, 2006. Filing options 
were expanded to permit documents 

DiD You Know? By G. Ann Baker
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to be submitted to MICH-ELF as an 
e-mail attachment, and FileOnline 
launched in February 2006 permits 
online filing of corporation annual re-
ports and LLC annual statements and 
reports. 

Implementation of a new system 
will provide the ability to submit 
documents electronically, file annual 
reports online, encourage the use of 
electronic transactions, and expand 
online services. Announcements will 
be posted on the Corporation Divi-
sion’s website regarding upcoming 
changes.

Corporations, Securities and 
Commercial Licensing
Executive Order 2012-13,6 effective 
November 5, 2012, moved adminis-
tration of the Uniform Securities Act 
(2002) and the Living Care Disclosure 
Act from the Office of Financial and 
Insurance Regulation to the Depart-
ment of Licensing and Regulatory 
Affairs. The Department Director 
designated the Director of the Bureau 
of Commercial Services, Alan J. Sche-
fke, as the administrator under the 
Uniform Securities Act (2002) and the 
Living Care Disclosure Act. In Febru-
ary 2013, the Bureau was renamed 
Corporations, Securities and Com-
mercial Licensing.

The Securities Division is now 
located in the Bureau’s offices in 
Okemos. Review of policies, proce-
dures, and processes used in admin-
istration of the Uniform Securities 
Act (2002) and the Living Care Dis-
closure Act is being conducted. Up-
dated information will be added to 
the Bureau’s website.

The Department of Technology, 
Management and Budget provides 
mail processing and cashiering ser-
vice to the Bureau and delivers mail 
twice a day to Okemos. The mailing 
address for the Securities Division 
is PO Box 30701, Lansing MI 48909-
8201. Overnight deliveries should be 
sent to 7150 Harris Drive, Dimondale 
MI 48821-5002. The phone number 
for the Securities Division is (517)241-
6345.

The Enforcement Division han-
dles complaints regarding securities. 

The Enforcement Division’s mailing 
address is PO Box 30018, Lansing MI 
48909-7518. The phone number for 
the Enforcement Division is (517)241-
9202.

The Uniform Securities Act (2002) 
provides rulemaking authority, but 
new rules have not been adopted 
since the act took effect October 1, 
2009. The Office of Financial and 
Insurance Regulation, however, did 
adopt several transition orders to 
assist in implementing the act until 
rules can be promulgated. Since 
Michigan adopted a uniform act, it 
is anticipated that rules adopted in 
another uniform act state or rules 
adopted by the North American 
Securities Administrators Associa-
tion may be helpful in drafting new 
rules for Michigan. It is anticipated 
that work will begin in summer 2013 
on drafting rules under the Uniform 
Securities Act (2002).  

NOTES
1. MCL 450.5.
2. MCL 450.85 and 450.86.
3. 1972 PA 284, effective January 1, 

1973.
4. 1975 PA 286, effective December 4, 

1975.
5. MCL 450.2913, 1982 PA 162, effective 

January 1, 1983.
6. E.R.O. No. 2012-6, MCL 445.2034.
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By Paul L.B. McKenney and Eric M. Nemeth

So Your Client (or You) Missed April 15th…Practical Solutions
Your client (or even you) failed to file 
income tax returns or obtain an exten-
sion on April 15. That was not the 
end, but rather, a beginning. What a 
taxpayer does, or refrains from doing, 
determines whether he or she is head-
ed to a solution, or a far more painful 
ending down the road. The common 
cause for non-filing is that a taxpayer 
did not have the money to pay the 
taxes. Now what? 

Many lawyers and their clients 
confront this seemingly insurmount-
able dilemma every April 15. Sta-
tistics confirm this problem is more 
common among lawyers than the 
general population. Many lawyers 
are not subject to withholding, but 
are taking draws from partnerships 
or are solos, and they were light in 
making quarterly estimates, or for 
whatever reason did not do so. Un-
fortunately, many taxpayers choose 
the absolute worst of all alternatives 
come April 15—they do not file or 
pay anything and stick their heads in 
the sand.

Some Practical Solutions
This article will offer you some far 
better alternatives. The first rule is 
simple: file. Even if you do not have 
all the money, always file. At the very 
least, file an extension and timely 
follow up. Why is this an improve-
ment over the “do nothing and hope 
the IRS somehow forgets about you” 
approach? Starting from the civil 
side, in addition to whatever tax may 
be due with interest, if the taxpayer 
fails to timely file, the Internal Rev-
enue Code imposes a 5 percent per 
month or fraction thereof failure-to-
file penalty capped at 25 percent.1 
Thus a dollar of tax liability very 
quickly becomes $1.25. The state 
failure-to-file penalty rate is even 
higher, and it has a cap of 50 percent. 
Second, there is a failure-to-pay pen-
alty of one-half percent (0.5 percent) 
per month.2 This is coordinated with 
the failure-to-file, so that the total, at 
least for the initial months, does not 
exceed 5 percent, but over time the 

failure-to-pay penalty will reach its 
25 percent maximum. Thus, one dol-
lar of tax becomes $1.50, plus interest 
compounded daily on both tax and 
the penalties. While these penalties 
have a defense of “reasonable cause,” 
the taxpayer not having the money to 
fund the tax or simply becoming fro-
zen in inaction is not a valid defense.

Second, pay, at least something. 
You next may desire to get on an IRS 
installment plan. Go to this IRS web-
site for particulars: http://www.irs.
gov/Individuals/Online-Payment-
Agreement-Application.

You should note that to arrange 
an installment agreement or an offer-
in-compromise (IRS agrees to accept 
less than 100 cents on the dollar) the 
taxpayer must, in IRS-speak, be “cur-
rently compliant.” That means that 
all returns due have been filed and 
that current year payments are be-
ing made. If a taxpayer is not cur-
rently compliant, then the IRS sim-
ply will not negotiate, and, from the 
taxpayer’s perspective, the situation 
will most likely go from bad to much 
worse. Offers-in-compromise are be-
yond the scope of this article, and the 
requirements and terms are not as 
generous as they once were.

Additionally, a willful failure to 
file is a criminal offense, albeit a mis-
demeanor, subject to one year im-
prisonment per count, plus a $25,000 
fine for each year under IRC 7203. 
Given the one-year maximum sen-
tence, what is the average sentence 
for failure-to-file cases? The U.S. De-
partment of Justice figures vary ev-
ery year, but they are in the range of 
38-39 months because failure to file 
is rarely if ever a one-time omission. 
Once a taxpayer has done it the first 
year, he or she is often paralyzed with 
fear and just stops filing. Actor Wes-
ley Snipes is now out of federal prison 
after his 36-month sentence for con-
victions on three such misdemeanors. 
Payment of taxes due, penalties, and 
interest are also issues.

Many lawyers have been success-
fully prosecuted for failure to file. 

In addition to the criminal law sanc-
tions, there are also severe licensing 
problems that must be reported to 
the State Bar. You can expect that the 
grievance machinery will result in 
loss of license to practice law. Law-
yers have unsuccessfully argued at 
the Michigan Supreme Court that it 
was a personal matter, not impacting 
client money, it did not have any at-
torney/client relationship, etc. See In 
re Gillis, 402 Mich 286, 262 NW2d 646 
(1978).

Michigan also has its own civil 
and criminal regime governing fail-
ure to file and related issues.

What If You Filed But Did Not 
Pay?
That does not mean the taxpayer does 
not have any problems. It does mean 
he or she did not incur the failure-
to-file penalty. Filing also means no 
criminal exposure, unless a taxpayer 
takes stupid steps to avoid IRS col-
lection, another topic beyond the 
scope of this article. For lawyers, it 
also means they do not have loss of 
license to practice law for failure to 
file. What the taxpayer does have is 
one of several million civil collection 
cases with the IRS. The tax will bear 
interest at the floating statutory rate 
on deficiencies. The rate is three per-
cent per annum, compounded daily, 
for the first three calendar quarters 
of 2013. If there is failure to file for a 
large number of years and returns are 
filed to kill the criminal exposure, the 
taxpayer at worst has a civil collec-
tion issue.

It must be noted that large unpaid 
civil tax liabilities will likely result in 
the filing of a federal tax lien, which 
severely damages credit scores, pos-
sibly violates loan covenants, and fre-
quently results in an IRS levy. Attor-
neys should consult firm partnership 
and other agreements and loan docu-
ments to determine the impact on 
their careers and business dealings.

Tax MaTTers
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The Root Cause
Many taxpayers, including lawyers, 
who are not employees and subject 
to withholding may have had an eco-
nomic shock, such as a divorce or a 
foreclosure on the residence, missed 
a quarterly estimated payment or 
two, and panicked come April 15. 
They then continue to skip estimates, 
live better if not paying taxes (at least 
for a while), and proceed in ignorant 
bliss. The IRS has been slow to act 
in many cases, and this goes on for 
a while. Sooner or later the taxing 
agency catches up. 

In other cases, it is simply a ques-
tion of living beyond one’s income, 
and not paying taxes makes up for 
part of the underlying undisciplined 
spending problems. Decades of tax 
practice have repeatedly shown that 
taxpayers with these problems need 
to confront reality and deal with the 
situation. It is akin to step one of a 
twelve-step program, when they fi-
nally acknowledge there is a prob-
lem. These taxpayers universally are 
out-spending what would be their 
after-tax income if they discharged 
their tax obligation. Many of those 
who recover have undergone credit 
counseling. One usually beneficial ex-
ercise is to use Quicken or other read-
ily available, inexpensive software 
and track spending. They quickly 
discover substantial sums are sim-
ply frittered away. The cure always 
involves recognizing there is a prob-
lem and addressing it. That typically 
involves candid and hard discussions 
with spouses and significant others. 

Taxpayers with non-filing and 
non-payment problems often need 
counseling with their attorney. It is 
only if they recognize the problem 
and then formulate a realistic plan to 
address it that the downward spiral 
stops.

The bottom line is simple. It is far 
better to be proactive and devise a 
solution than having one imposed by 
taxing authorities and possibly oth-
ers.

NOTES
1. IRC 6651(a)(1).
2. IRC 6651(a)(2).
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TechnologY corner By Michael S. Khoury and Jyotsna Balakrishnan

The Gap Trap and Twisted Pretzels (Ensuring the Continuity of IP 
License Rights in the Context Of Mergers And Acquisitions)
In today’s knowledge economy, the 
soft assets of a business, including 
the intellectual property (IP) port-
folio, may be one of the more valu-
able assets on its balance sheet. These 
assets may be the business’s patents, 
trademarks, and copyrights but can 
also be the license rights obtained 
in the intellectual property of third 
parties such as software and patent 
licenses. As business lawyers, we 
need to consider the value of and 
risks to these assets in the structuring 
and diligence phases of mergers and 
acquisitions, and to protect the con-
tinued ability of the business to use 
crucial licensed intellectual property 
after a significant transaction. 

First let’s recall the default rules. 
License agreements by which the 
business acquires rights in intellec-
tual property are contracts, and con-
tracts are generally freely assignable 
absent specific restrictions applicable 
to the contract. However, most IP li-
censes contain clauses that restrict a 
licensee’s right to assign the contract 
without the licensor’s prior consent. 
Such “anti-assignment” contractual 
clauses are intended to grant a licen-
sor the right to control who gains ac-
cess to their intellectual property. In 
some transactions, this consent may 
be a requirement for the closing of an 
acquisition. At the same time, your 
client may be subject to confidenti-
ality obligations that restrict any ad-
vance consent. Also, if the transaction 
is an asset sale, formal consent may 
be necessary to allow the purchaser to 
continue using the IP. 

At the same time, a transaction in 
which the licensee does not need to 
“assign” the license should not trig-
ger a consent requirement. Unless 
there is a change in control restriction 
that applies, a merger or stock sale 
should not impact the ability of the 
surviving entity to obtain the benefits 
of the license. What happens when 
there is such a clause? Do you need to 
get consent first?

This column reviews two of the 
many issues that business lawyers 
may need to address. First, we will 
look at the problems with getting 
consent and risks to the parties in the 
transaction. Second, we will look at a 
recent decision analyzing change in 
control restrictions in a reverse trian-
gular merger.

The Gap Trap
Most businesses are acquired through 
an asset purchase agreement (APA) 
rather than a stock sale or merger. 
The terms of the APA will provide 
that various contracts and contract 
rights, including licenses of IP rights, 
will be assigned to the buyer. While 
some software vendors allow the 
assignment of software licenses to 
the buyer with notice to the soft-
ware company and the agreement of 
the buyer to comply with the license 
terms, many (most actually) provide 
that the licenses are not assignable 
without consent.

The seller has two choices. It can 
contact the vendor in advance of the 
transaction to obtain consent to the 
transfer, or it can wait until after the 
transfer of the business to seek con-
sent. In the first case, the seller may 
not be able to release the necessary in-
formation or may look at the licenses 
as tangential issues to be dealt with 
after the closing. In fact, it is typical to 
include such post-closing seller obli-
gations in an APA. 

Here are some of the risks to this 
scenario. There is generally nothing 
that requires a vendor to consent, 
and the vendor may refuse or may 
demand “transfer fees” or “upgrade 
fees.” While vendors will often con-
sent because they will want to keep 
the buyer as customers, others which 
feel they have monopoly or market 
power may balk. The seller is then 
in the position of having to negotiate 
these assignments either after the fact 
when the vendor knows that the sell-
er needs the assignment consent, or 

beforehand when the vendor knows 
that it can extract consideration of 
some form for its cooperation.

On the IP side, there is a signifi-
cant risk for violation of the software 
company’s IP rights. If the software 
stays with the business after the 
transaction but before the licenses 
are assigned, there can be technical 
violations of copyright or other laws 
by both the seller (for allowing unau-
thorized users to access the software) 
and for the buyer (for using software 
which it has no license). 

Is there an easy solution? Not real-
ly. The better practice is to inventory 
the software or other IP, determine 
what steps are necessary to assign 
the license rights as part of an APA, 
and execute that plan contemporane-
ously with the transaction. If there are 
potential problems, make sure that 
those are identified in the transaction 
and that the responsibilities of the 
parties are clear.

Twisted Pretzels
In addition to the requirement of con-
sent in the event of an assignment, 
some licenses also have an anti-
assignment clause that is triggered 
with a licensee’s change of control. 
This may be through a merger or a 
stock sale, or even a change in the 
controlling interest of the company. 
The effect of such a transaction on 
a licensee’s license rights has led to 
conflicting judicial interpretations. 

These issues were recently ad-
dressed in a case involving the acqui-
sition structure known as a “reverse 
triangular merger.” In this structure, 
the target merges with a subsidiary of 
the acquirer, with the result that the 
target survives the merger and be-
comes the acquirer’s subsidiary. The 
target retains its identity but under-
goes a change of control. In Meso Scale 
Diagnostics v Roche Diagnostics GmbH1 
the Delaware Chancery Court held 
that a reverse triangular merger is not 
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an “assignment by operation of law” 
by the target company.

The patent license in this case con-
tained an anti-assignment clause that 
prohibited direct assignments or as-
signments by operation of law, but 
did not include a change in control 
prohibition. In a merger, no consent 
is normally needed, but the licensor 
asserted that this form of merger was 
an assignment by operation of law 
and therefore prohibited. The court 
disagreed and held that a reverse tri-
angular merger was not a prohibited 
assignment. Therefore, the target did 
not need the licensor’s consent. This 
conclusion seems consistent with the 
general application of the rules in 
most other states, including Michi-
gan. 

Note that there is authority that is 
contrary to the holding in Meso. In the 
often-cited unpublished opinion of 
SQL Solutions v Oracle Corp,2 the court 
held that IP licenses (other than end 
user licenses) are presumed to require 
the licensor’s consent in the context of 
a licensee’s change of control. In that 
case, a reverse triangular merger was 
construed as an assignment that trig-
gered the prior consent requirements 
under the anti-assignment clause of a 
copyright license 

Conclusion
If a company’s assets include vari-

ous components of intellectual prop-
erty, especially licensed intellectual 
property, counsel needs to pay par-
ticular attention to the nature of the 
rights at issue, the specific restrictions 
contained in license agreements, and 
the potential timing issues that may 
result. Stock acquisitions and reverse 
triangular mergers should not trigger 
the same need for a licensor’s consent 
that would exist in an asset sale, but 
the analysis may vary by jurisdiction 
and the nature of the licensed tech-
nology. 

NOTES
1. 62 A3d 62 (Del Ch 2013).
2. No C-91-1079 MHP, 1991 US Dist 
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Background of Business Courts in 
Michigan
The Business Law Section (BLS) has actively 
worked to bring a business court to Michi-
gan for a number of years. For example, as 
far back as 2001, the BLS formed an ad hoc 
committee, which gathered information, 
consulted outside experts, held meetings and 
seminars, issued reports and proposals, met 
with judges and court administrators, and 
approached a wide range of business organi-
zations to raise awareness and support for a 
business court of some type.1 

2011 was a very good year for business 
courts in Michigan. In March, the State Bar 
Judicial Crossroads Task Force issued its Re-
port and Recommendations, one of which 
was that the Michigan Supreme Court cre-
ate pilot business dockets in at least two cir-
cuits.2 The recommendations were based on 
the report of its Business Impact Committee 
(BIC), which provided a detailed proposal 
for a business docket in which business cases 
are assigned to judges who have particular 
interest, education, and/or experience in 
business law, substantive business issues, 
and managing business disputes.3 Because 
cases are merely reallocated among existing 
judges, a business docket requires no addi-
tional funding. 

Generally, a business docket has two 
fundamental goals. One is to make busi-
ness litigation more efficient and expeditious 
through various means including early, ac-
tive, and ongoing judicial involvement; de-
tailed case management plans; use of tech-
nology; early and frequent consideration of 
alternative dispute resolution (ADR); and a 
focus on using all available strategies in the 
litigation to move the parties toward resolv-
ing their dispute. The other is to enhance the 
consistency, accuracy, and predictability of 
decisions in business cases. 

Within months of issuance of the BIC 
recommendation, the Macomb and then the 
Kent County Circuit Courts created their 
own specialized business dockets, both en-

tering administrative orders in October 2011.4 
Although they varied somewhat in how they 
defined the business cases they took, both 
were based substantially on the BIC model, 
and both were conceived as three year pi-
lots. On November 1, 2011, the Hon. John C. 
Foster began presiding over Macomb’s spe-
cial business docket and, on March 1, 2012, 
the Hon. Christopher P. Yates became Kent 
County’s business court judge.5 Both courts 
achieved impressive results, getting cases 
to resolution rapidly, frequently posting 
searchable written opinions on the respective 
courts’ websites, and actively engaging with 
the legal and business communities in a va-
riety of ways. Reviews of both the Macomb 
and Kent special business dockets have been 
overwhelmingly favorable. 

Also during 2011, Governor Rick Snyder 
mobilized an initiative to enact legislation 
creating a business court statewide, which 
ultimately led to the passage of 2012 PA 333 
(“Act”) in 2012. BLS leadership was actively 
involved in passage of the Act and the Coun-
cil unanimously supported it.

2012 PA 333, the Business Court 
Act
The Act mandates a business court, which 
means a “special business docket,” in every 
circuit with three or more judges.6 Current-
ly, that includes the Wayne, Washtenaw, St. 
Clair, Oakland, Monroe, Macomb, Genesee, 
Jackson, Kalamazoo, Muskegon, Kent, Otta-
wa, Ingham, Calhoun, Berrien, Saginaw, and 
Bay County Circuit Courts. Other circuits 
may but are not required to implement a spe-
cial business docket.7 

The Act reaches very broadly. The Act be-
gins by providing a definition of “business or 
commercial dispute” that will cover not just 
disputes between businesses but also some 
disputes between a business and an individ-
ual. Under section 8031(1)(c)(i),8 a “business 
or commercial dispute” includes disputes in 
which all parties are “business enterprises,” 
and the Act defines that term to include vir-

Michigan’s New Business Court 
Act Presents Opportunities and 
Challenges
By Diane L. Akers
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tually any entity “in which a business may 
lawfully be conducted” except “an ecclesi-
astical or religious organization.”9 “Business 
or commercial dispute” includes disputes in 
which one party is a business and the other 
party/parties are “present or former owners, 
managers, shareholders, members, directors, 
officers, agents, employees, suppliers, or 
competitors, and the claims arise out of those 
relationships.”10 It also includes actions in 
which one party is a non-profit and the dis-
pute arises out of that party’s structure, gov-
ernance, or finances.11 Generally, “business 
or commercial dispute” also includes actions 
involving the disposition, structure, and fi-
nances of business enterprises; information 
technology, software and websites; internal 
organization of business entities; rights and 
obligations of shareholders, partners, mem-
bers, owners, officers, directors and manag-
ers; contracts; intellectual property; commer-
cial transactions; and real property.12 

The Act follows with a lengthy list of 
claims that are “expressly exclude[d]” from 
the definition of “business or commercial 
dispute,” “[n]otwithstanding subsections 
(1) and (2).”13 These claims include personal 
injury, product liability, family law matters, 
probate, EPIC, criminal, condemnation, dis-
trict and administrative appeals, residential 
property, motor vehicle, insurance disputes 
with an individual consumer, employment 
discrimination, civil rights, wrongful dis-
charge (except officers and directors), and 
worker’s compensation. 

However, even “excluded” claims must 
be heard in the business court if they appear 
anywhere in an action that has even a single 
“business or commercial dispute.” Section 
8035(3)14 is mandatory and emphatic. It pro-
vides that an action “shall be assigned to” 
and “shall be maintained in” the business 
court “if all or part of the action includes a 
business or commercial dispute” and specifi-
cally refers to “excluded claims under section 
8031(3)”:

 (3) An action shall be assigned 
to a business court if all or part of the 
action includes a business or commer-
cial dispute. An action that involves a 
business or commercial dispute that is 
filed in a court with a business docket 
shall be maintained in a business court 
although it also involves claims that 
are not business or commercial dis-
putes, including excluded claims under 
section 8013(3). (Italics supplied.)

An action that does not initially include a 
“business or commercial dispute” will not be 
assigned to the business court initially. How-
ever, if a “business or commercial dispute” 
is added through counterclaim, third-party 
claim, cross-claim, amendment, or other 
modification, section 8035(6)15 provides that 
“the action shall be reassigned” to the busi-
ness court. That reassignment is not discre-
tionary.

The wording and structure of section 
8031(3)16 regarding “exclude[d]” claims may 
be somewhat confusing. Subsections 8031(1) 
and (2)17 provide the definition of “business 
or commercial disputes.” Subsection 8031(3) 
then says that “notwithstanding” subsections 
(1) and (2), certain enumerated actions are 
“expressly exclude[d]” from the definition 
of “business or commercial disputes.” That 
might suggest that, under the overall scheme 
of the Act, subsection (3) essentially trumps 
(1) and (2), and some commentators appear 
to have interpreted the Act that way, con-
cluding that the presence of an “excluded” 
claim will keep an entire case out of business 
court even if the case contains a “business or 
commercial dispute.”18

But this would be a misreading of the Act. 
Under section 8035(3), even claims specifi-
cally identified as “excluded” under section 
8031(3) must be assigned to and maintained 
in the business court if the action also in-
cludes a claim that meets the statutory defi-
nition of “business or commercial dispute.” 
The enumerated claims in section 8031(3) 
are only excluded from the definition of 
“business or commercial dispute.” They are 
not necessarily excluded from the business 
court and, if found in the same action as a 
“business or commercial dispute,” will not 
prevent that case from being assigned to the 
business court.

An action in the business court may be 
reassigned to the general civil docket or re-
tained in the business court if it ceases to in-
clude a “business or commercial dispute.”19 
Assignments to/from the business court 
may, on motion of a party, be reviewed by 
the chief judge but the decision is not appeal-
able.20 

The Michigan Supreme Court appoints 
the business court judges for six-year terms 
and “in a number reasonably reflecting the 
caseload of the business court.”21 Currently, 
however, no one knows what the caseload of 
the business court for any circuit will be. The 
Supreme Court has appointed three business 
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court judges for Wayne County, two for Oak-
land, and one for each of the other circuits.22 
Nothing in the Act requires the assignment 
to be full-time, so, in some circuits, the busi-
ness court judge may hear other matters as 
well.

The Act requires initial electronic filing 
“whenever possible.”23 Although the Act 
does not require judges to prepare written 
opinions, it states that written opinions are to 
be made available on an indexed website.24 
It requires the Michigan Judicial Institute to 
provide “appropriate training” for business 
court judges, without defining “appropriate 
training.”25 

The Act had an effective date of January 
1, 2013. The Act required the State Court 
Administrative Office (SCAO) to establish 
“minimum standards” for circuit courts to 
meet and the Supreme Court to appoint the 
business court judges, but imposed no dead-
lines for implementation.26  

The Supreme Court and SCAO have 
moved rapidly. By February 2013, SCAO had 
issued a draft court rule governing business 
and commercial disputes, proposed MCR 
2.112(O), as well as a proposed administra-
tive order for implementation of business 
court standards and a model plan for cre-
ation of a specialized business court for use 
by circuit courts.27 September 1, 2013 has 
been established as the date by which all 17 
business courts must begin operation and, by 
mid-April, the Supreme Court had appoint-
ed 20 business court judges.

Opportunities and Challenges 
Presented by Michigan’s Business 
Court Act

Broad Scope
The definition of “business or commercial 
dispute” in the Act was taken directly from 
the old and now repealed cybercourt act.28 But 
the proposed cybercourt, had it ever materi-
alized, would have been very different from 
the business court in that the cybercourt was 
to be literally a virtual court only and partici-
pation was 100 percent voluntary; if even a 
single party objected, the case would not be 
assigned to the cybercourt.29 Further, a case 
in the cybercourt would be transferred to the 
general civil docket if the judge determined 
that the case was not “primarily a business 
or commercial dispute.” 30 So the cybercourt 
would have been broadly available, but not 
mandatory for anyone. 

The business court, in contrast, uses the 
same broad definition, but assignment is 
mandatory as long as a case contains even a 
single “business or commercial dispute.” The 
breadth raises a number of issues.

For example, there is no way currently to 
know how many cases will be assigned to the 
business court because it will only take one 
business claim to bring a whole case into the 
court. BIC attempted to estimate how many 
business cases were being heard in each 
circuit with limited success because read-
ily available statistics are based on the case 
codes assigned by the plaintiff under MCR 
8.117, which are intended to identify “the 
principal subject matter of the action.”31 Case 
codes are notoriously unreliable and, even if 
right, identify the principal subject matter of 
the complaint only and do not take into ac-
count other pleadings. Under the Act, cases 
go to the business court regardless of the 
“principal subject matter” of the complaint. 
They go to the business court as long as there 
is a single “business or commercial dispute” 
anywhere in the case.

Docket management may present chal-
lenges for each circuit with a business docket. 
Initially, a newly appointed business court 
judge may not have very many cases on his/
her special business docket. Although only 
the Supreme Court can appoint a business 
court judge under the Act, it is not neces-
sarily a full-time assignment, and a business 
court judge may also hear other cases. At 
some point, presumably, the business court 
judge’s special business docket will become 
large enough to require readjustment. The 
chief judge has the authority under MCR 
8.111(D)(4) to reassign cases to correct imbal-
ances that may result as a new business court 
judge’s docket begins to fill up with new 
business court cases. 

Some are concerned that primarily non-
business cases will be assigned to the business 
court because they contain a single count that 
meets the statutory definition of “business or 
commercial dispute,” which would not be an 
optimal result. Although it is easier to formu-
late the premise than to conjure a wide range 
of real-life fact patterns that would meet it, 
to a certain extent a policy judgment must 
be made about cases that involve some busi-
ness claims and some non-business claims. In 
mixed cases, either some business claims are 
going to be heard on the general civil docket, 
some non-business claims are going to be 
heard on the business docket, or there will 
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be a nightmare of severing business and non-
business claims from each other trying to get 
every individual claim into the “right” court. 
For example, in a hypothetical case involv-
ing, among other things, both a contractual 
indemnity claim, “a business or commercial 
dispute” under subsections 8031(1)(c) and 
(e),32 and a personal injury claim, an “exclud-
ed” claim under section 8031(3)(a), there are 
really only three basic choices: litigate both 
claims on the business docket, litigate both 
claims on the general civil docket, or litigate 
related claims in separate lawsuits.33 In this 
hypothetical, the legislature has made the 
judgment in favor of having the personal in-
jury claim heard along with the contractual 
indemnity claim in a single court—the busi-
ness court (subject to ordinary rules of join-
der and pleading). 

Whether the broad definition of “business 
or commercial dispute” needs adjustment re-
mains to be seen. As noted above, the defini-
tional section of the Act came from the old, 
now repealed, cybercourt act, which was not 
intended to be mandatory in its scope. Strik-
ing a balance among competing interests is 
not an exact science. As the business courts 
gain experience with actual cases, the defi-
nition of “business or commercial dispute” 
and/or the assignment provisions can be 
evaluated and modified, if appropriate.

Some have expressed concern that re-
quiring transfer to business court based on 
amended pleadings might allow a litigant, 
disappointed with the course of a case on the 
general civil docket, to raise a “business or 
commercial dispute” late in a case and expect 
to be reassigned to the business court. How-
ever, section 8039(4) provides that the prac-
tice and procedure of the circuit courts gen-
erally applies in the business courts, unless 
otherwise stated in the Act. Therefore, the 
court rules on joinder of claims and amend-
ment of pleadings, for example, would ordi-
narily operate to prevent that kind of games-
manship.

Some are concerned that mandatory as-
signment to business court may allow a 
litigant to assert a bogus “business or com-
mercial dispute” to get a case that does not 
belong there into business court. But courts 
know how to handle this kind of artful or 
even fraudulent pleading. The Act provides 
a definition of “business or commercial dis-
pute” and courts are practiced at looking 
beyond labels to the gravamen of the facts 
alleged. If the facts alleged constitute a “busi-

ness or commercial dispute” as the Act de-
fines it, the case goes to business court. If the 
facts alleged do not constitute a “business or 
commercial dispute,” it makes no difference 
what label a litigant attaches. The Act pro-
vides no discretion to send the case to busi-
ness court.

Alternative Dispute Resolution
The overriding goal in the business court is to 
get the case resolved in the most efficient and 
effective manner. Business court judges not 
only understand business law, they under-
stand the dynamics of business relationships 
and often can identify the issues, legal and 
factual, that are actually driving the dispute 
and standing in the way of resolution. 

For that reason, business court judges 
typically utilize ADR creatively, in form as 
well as timing. ADR professionals may con-
sider how they can assist Michigan’s new 
business courts in developing ADR services 
that are cost-effective and that work in con-
junction with the local circuit’s special busi-
ness docket rather than as a substitute for 
court litigation. 

Lawyers who automatically include man-
datory ADR clauses in contracts they write 
may want to reconsider that practice in light 
of Michigan’s new business courts. Many 
business lawyers (and their business clients) 
have viewed courts, especially state courts, 
as slow, expensive, and unsophisticated at 
best and downright hostile to businesses in 
some cases. The conventional wisdom has 
been to avoid court at all costs. Inasmuch as 
disputes in business are unavoidable, some 
lawyers have developed the practice of auto-
matically including ADR provisions in their 
business contracts so that all disputes are 
subject to some kind of mandatory non-court 
proceeding in place of litigation. 

If a business dispute will arise in a circuit 
with a business court, lawyers should consid-
er whether automatically including an ADR 
provision in a client’s contract is still in the 
client’s best interest. Unlike a proceeding in 
business court, a private ADR proceeding in-
volves costs (which may be significant), and 
is subject to the ADR provider’s sometimes 
over-booked calendar. At times, a ruling on 
an issue of law can remove an impediment 
to resolving a dispute, and a business court 
judge can provide that. When a dispute aris-
es, the parties can always agree to go to ADR 
rather than court. Even after a suit is filed, 
business court does not preclude ADR. On 
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the contrary, the parties can expect the busi-
ness court judge to consider ADR options 
regularly. But an ADR provision in a contract 
will preclude the parties from going to busi-
ness court, and the Act specifically provides 
for enforcement of contractual ADR provi-
sions.34 Although there are good reasons to 
include ADR provisions in contracts, those 
reasons should be re-evaluated and mere 
knee-jerk avoidance of court may be outdat-
ed in Michigan circuits with business courts.

Uniformity/Flexibility
The Act contemplates some type of statewide 
uniformity and coordination: it imposes a 
single definition of “business or commercial 
dispute” to be used in all business courts; 
requires SCAO to set “minimum standards” 
for business courts; provides for appoint-
ment of business court judges by the Supreme 
Court rather than just through local election; 
and requires posting written opinions on an 
indexed website. 

The written opinions of business court 
judges are highly valuable to practitioners 
and their business clients. Partly because so 
few business disputes actually make it all the 
way through the appellate process, there is a 
dearth of reported opinions in many areas of 
business law. As business court judges write 
and publish opinions, a body of caselaw at 
the trial court level will gradually develop. 
Although not precedential, opinions will 
have the imprimatur of having been decided 
by a business court judge and, at a minimum, 
will provide guidance to litigants with busi-
ness disputes.

Although the Act does not mandate writ-
ten opinions, it provides that whatever writ-
ten opinions are published by the business 
court will be made available on “an indexed 
website.” The indexing system will have to 
be readily usable for practitioners to spend 
the time necessary to search the opinions, 
otherwise, there is not much point to a cen-
tral repository. Lawyers can consult each cir-
cuit’s separate website if the only goal is to 
learn more about the views of the particular 
business court judge.

Beyond that, the Act allows each circuit to 
tailor its program to local circumstances and 
needs. Berrien Circuit does not have to do 
the same thing Wayne Circuit does, but it is 
free to borrow the features of other business 
courts that make sense. As caseloads or dock-
ets change, programs can be redesigned. The 
Act recognizes that Michigan’s circuits and 

its businesses are diverse, and a one-size-fits-
all approach may not achieve the best result.

The Act provides a combination of unifor-
mity in overall concept with flexibility in lo-
cal design and implementation. Throughout 
the state, “business or commercial dispute” 
will mean the same thing, and businesses 
will be able to predict that their disputes will 
be resolved in the business court in specified 
circuits. At the same time, each circuit retains 
a great deal of autonomy, as long as it meets 
certain “minimal standards” established by 
SCAO.

Judicial Training
The Act requires the Michigan Judicial Insti-
tute to provide training for the business court 
judges, but it does not specify whether that 
is to be recurring and, if so, how often and 
what the content should be. Presumably, 
training will depend at least partly on the 
background, experience, and interests of the 
business court judges and the issues they see 
arising on their special business dockets.

On the national level, the ABA Busi-
ness Law Section regularly works with the 
American College of Business Court Judges, 
which is operated out of the Law & Econom-
ics Center at the George Mason University 
School of Law, and which provides educa-
tional and other resources for business court 
judges.35 In Michigan, perhaps the State Bar 
and particularly the BLS, with or without the 
involvement of law schools, can provide sim-
ilar assistance as determinations are made re-
garding what kind of educational programs 
would be most helpful to Michigan’s busi-
ness court judges.

Maintaining Momentum
Currently, business courts have been receiv-
ing significant support from a wide range of 
sources. Both Macomb and Kent began their 
business dockets as independent initiatives 
based on the work of their chief judges, court 
administrators, and Judges Foster and Yates. 
Governor Snyder was the driving force 
behind the Act, which passed overwhelm-
ingly in both the Michigan House of Repre-
sentatives and Michigan Senate, with strong 
support from the BLS. As noted above, SCAO 
wasted no time in both communicating 
requirements and providing assistance to the 
circuit courts that would be affected by the 
Act, and the Supreme Court acted promptly 
in appointing the business court judges. 

Judges Foster and Yates have been not 
only delivering results in their own business 
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courts, but have been helping to develop 
business courts throughout the state. The 
Act is causing certain changes in the Ma-
comb and Kent business courts because it 
mandates a different definition of “business 
or commercial dispute” than the definitions 
initially used in those courts. However, that 
is really the only necessary change. Under 
the Act, those courts can continue or, if they 
choose, modify the design and implementa-
tion of their existing programs. Other circuits 
throughout the state can and presumably 
will borrow from the success of Macomb and 
Kent.

All three operating pilot business dockets 
were conceived as three year programs, and 
all three will have to change to some extent 
because of the Act. Therefore, Macomb, Kent, 
and Oakland Circuits will all have to deter-
mine whether and in what ways their pro-
grams met their goals, even though they did 
not have the chance to complete their plans 
as initially envisioned. The pilot special busi-
ness dockets certainly can provide valuable 
information for the other circuits as they be-
gin operating their business courts.

A vast amount of work has been done in 
a very short period of time. In less than two 
years, Michigan will have gone from hav-
ing no business courts to having 17 business 
courts and 20 business court judges with a 
uniform statutory scheme that allows local 
plan design. Michigan has a governor, leg-
islature, and Supreme Court that supports 
business courts and two pilot business courts 
with successful track records.36 

Michigan was not the first state to cre-
ate a business court. Approximately 26 oth-
ers started earlier. But the strong foundation 
coupled with the changes now being imple-
mented under the new business court act 
makes Michigan the state to watch.
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Introduction
Amid the turmoil of the final days of its 
2011-2012 session, the Michigan Legislature 
amended the Michigan Business Corporate 
Act (the “BCA”)1 and repealed the Michi-
gan Professional Service Corporation Act 
(the “PSCA”).2 After more than two years 
of work by the Corporate Laws Committee 
of the Business Law Section of the State Bar 
of Michigan (the “Corporate Laws Commit-
tee”) and several months of consideration 
by the legislature, Senate Bills 1317, 1318, 
1319, and 1320 were passed during the leg-
islature’s lame duck session in late 2012 and 
became Public Acts 566, 567, 568 and 569 of 
2012, respectively.3 The amendments (the 
“2013 Amendments”) were signed into law 
by Governor Snyder on January 2, 2013 with 
immediate effect.

The amendments can be summarized as 
follows:
•	 They eliminate the PSCA as a sepa-

rate act and instead bring the PSCA 
into the body of the BCA as new 
Chapter 2A.

•	 They explicitly permit privately 
held corporations to create classes of 
assessable shares under BCA Section 
488.

•	 They clarify, in new Section 529, that 
a corporation may agree to submit a 
matter to a vote of its shareholders 
even if, after initially approving the 
matter, the board of directors later 
determines that it no longer recom-
mends the matter or recommends 
against approval of the matter by the 
shareholders (these types of provi-
sions are often referred to as “force-
the-vote” provisions).

•	 They amend the indemnification 
sections of the BCA to limit a cor-

poration’s ability to revoke indem-
nity rights after the occurrence of the 
events on which a claim or action 
against the indemnified person is 
based.

•	 They add a mechanism by which a 
corporation’s articles of incorpora-
tion may be amended after the first 
meeting of the board of directors but 
before there are shareholders or sub-
scriptions for shares.

•	 They correct an oversight in the 
appraisal provisions of the BCA 
that inadvertently excluded a refer-
ence to BCA Section 754 (regarding 
“upside-down acquisitions”).

•	 They make explicit the implied 
understanding that the highest 
share price paid under BCA Chapter 
7A should be calculated taking into 
account capitalization changes made 
while the interested shareholder has 
owned the shares.

•	 They modify several other BCA sec-
tions to better integrate the conver-
sion provisions added in the 2009 
BCA amendments.*

Background
Michigan has a number of statutes that gov-
ern the formation and operation of business 
entities in the state. Principal among these 
are the BCA, the Michigan Limited liability 
Company Act (“LLCA”),4 the PSCA (now 
repealed), the Michigan Nonprofit Corpo-
ration Act,5 the Michigan Revised Uniform 
Limited Partnership Act,6 and the Michigan 
Uniform Partnership Act.7 The Corporate 
Laws Committee monitors the acts that apply 
to for-profit corporations, principally the 
BCA and the PSCA, and proposes amend-
ments from time to time. The amendments 
serve to keep Michigan statutes up to date 

Amendments to Michigan’s 
Business Corporation Act and 
Repeal of the Professional Service 
Corporation Act
By James L. Carey and Justin G. Klimko

*The full text of the ameded statutory sections, commentary on each amended section, and this summary will be 
published by The Wayne Law Review as part of its annual survey of Michigan law. That issue will be available 
mid-May 2014 and will contain more in-depth information regarding these amendments.
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with developments in the corporate laws of 
other jurisdictions and the Model Business 
Corporation Act, to reflect general trends in 
corporate governance and regulation, and 
to address matters resulting from judicial 
holdings. The BCA typically is amended on 
a three- to four-year cycle, with significant 
previous amendments effective in 1989, 1993, 
1997, 2001, 2006, and 2009.

Professional Corporations and the 
New Chapter 2A

Background
Historically, the PSCA relied heavily on the 
BCA for its basic structure and approach. 
The PSCA was a lean statute containing a 
mere fourteen sections; it could fairly be 
thought of as a bolt-on to the BCA rather 
than a stand-alone statute. The link between 
the two statutes was contained in former Sec-
tion 13 of the PSCA, which applied the BCA 
to professional corporations except in cases 
of direct conflict.8 Thus, the great bulk of 
corporate law applicable to professional cor-
porations (including provisions governing 
convening of meetings, quorums, required 
votes, procedures for amending articles of 
incorporation or for effecting corporate com-
binations, and dissolution) was found in the 
BCA. The PSCA governed matters such as 
who could be a shareholder of a professional 
corporation9 and the fact that professionals 
in a professional corporation remained liable 
for negligent professional services rendered 
by them or those under their direct supervi-
sion and control.10

OAG 6592
Over time, this dual-statute approach creat-
ed structural problems for practitioners, who 
were forced to consult two statutes when 
planning or implementing corporate mea-
sures for professional corporations. Worse, 
practitioners were unsure precisely which 
version of the BCA to consult. This is because 
of Michigan Attorney General Opinion num-
ber 6592 (July 10, 1989). This opinion quoted 
Michigan Supreme Court precedent to the 
effect that:

The general rule is, that an act, which 
adopts by reference the whole or a 
portion of another statute, means the 
law as existing at the time of the adop-
tion, and does not include subsequent 
additions or modifications of the stat-

ute so adopted, unless it does so by 
express or strongly implied intent.11

The Attorney General therefore opined 
that the PSCA’s incorporation by reference 
of the BCA incorporated the BCA only as it 
existed on July 18, 1980, the effective date of 
the then most recent amendment to Section 
13 of the PSCA. As a result, amendments to 
the BCA were not automatically incorpo-
rated into the PSCA, thus depriving profes-
sional corporations of the benefits of BCA 
amendments. This meant that anytime a 
section of the BCA was needed to determine 
matters affecting a professional corporation, 
a person would need to determine what the 
BCA contained at the time the PSCA was last 
amended and use that older version of the 
BCA as the applicable law. Though the PSCA 
was amended several times in an attempt to 
update it for BCA amendments, the PSCA 
frequently lagged behind the BCA.

When the LLCA was adopted in 1993, it 
incorporated professional limited liability 
company provisions, rather than segregat-
ing them in a separate statute.12 Many on 
the Corporate Laws Committee found the 
LLCA approach to be more straightforward 
and sensible. Because such a structure has 
worked well for the LLCA for 20 years, the 
committee was confident that bringing the 
PSCA into a new Chapter 2A of the BCA 
would work equally well for Michigan cor-
porations. The Committee believes that this 
integration will enable better understanding 
of the law applicable to business corpora-
tions generally and to professional service 
corporations specifically.13

Mandatory v. Permissive Incorporation
The 2013 amendments, using the LLCA 
model, also make clear when a corporation 
must incorporate as a professional corpora-
tion and when it may choose to incorporate 
either as a professional corporation or a regu-
lar business corporation.14 This question had 
been thrown into doubt in the case of Miller 
v Allstate,15 a case based on an insurer’s chal-
lenge to a reimbursement claim. In that case, 
the Michigan Court of Appeals held that a 
corporation providing physical therapy ser-
vices could be incorporated only under the 
PSCA and could not incorporate under the 
BCA.16 In connection with an earlier remand, 
the Michigan Supreme Court had specifi-
cally instructed the court of appeals to con-
sider this question of proper incorporation.17 
Curiously, though, when the case came back 
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for review, the supreme court ignored that 
issue and instead disposed of the case on the 
grounds that the insurer lacked standing to 
challenge the proper incorporation of the 
corporation.18

Section 281 of new Chapter 2A19 deter-
mines which corporations must incorporate 
as professional corporations under Chapter 
2A. It codifies the “learned profession” doc-
trine, which historically had held that profes-
sionals engaged in the practice of law, medi-
cine, and divinity could not incorporate.20 It 
also tracks the language and approach tak-
en in the LLCA for these matters.21 Section 
281(1) provides that:

A corporation must incorporate as a 
professional corporation under this 
chapter if it is incorporated to provide 
1 or more services in a learned profes-
sion, whether or not it is providing 
other professional services. A corpo-
ration may comply with this chapter 
and incorporate as a professional 
corporation if it is incorporated to pro-
vide 1 or more professional services, 
none of which are services in a learned 
profession, or may incorporate as a 
corporation that is not required to 
comply with this chapter.22

“Services in a learned profession” are de-
fined in Section 109(1) as “services provided 
to the public by a dentist, an osteopathic 
physician, a physician, a surgeon, a doctor 
of divinity or other clergy, or an attorney-
at-law.”23 “Professional service” is generally 
defined in Section 282(2) to mean:

a type of personal service to the public 
that requires that the provider obtain 
a license or other legal authorization 
as a condition precedent to provid-
ing that service. Professional service 
includes, but is not limited to, services 
provided by a certified or other pub-
lic accountant, chiropractor, dentist, 
optometrist, veterinarian, osteopathic 
physician, physician, surgeon, podia-
trist, chiropodist, physician’s assistant, 
architect, professional engineer, land 
surveyor, or attorney-at-law. 24

Under these definitions, services in a 
learned profession are a subset of the larger 
group of professional services. Professionals 
engaged in services in a learned profession 
may incorporate only under the provisions 
of Chapter 2A. Professionals not engaged in 
services in a learned profession may choose 
to incorporate under Chapter 2A or alterna-

tively may incorporate under the provisions 
of the BCA that do not apply to professional 
corporations.

Future Review
In integrating the PSCA provisions into the 
BCA, the Corporate Laws Committee sought 
primarily to accomplish the integration of 
the two statutes and not to engage in a major 
review of the workings of the professional 
corporation provisions or to make signifi-
cant changes in how professional corpora-
tions function in Michigan. While there were 
many discussions of possible changes to the 
professional corporation provisions, the 2013 
amendments did not attempt to address any 
larger issues. Such a review may be under-
taken in the future and, in the opinion of the 
authors, should be done in conjunction with 
review of the professional limited liability 
provisions of the LLCA so that the two acts 
are harmonized as much as possible.

Assessable Shares Under Section 
488
BCA Section 48825 was originally added as 
part of the 1997 amendments. Section 488 
gives privately held Michigan corporations 
a great deal of flexibility to alter some tradi-
tional rules of corporate behavior. Through 
the use of Section 488, shareholders in a non-
public corporation can individually tailor the 
structure of their entity to fit their particular 
needs, even if such approaches otherwise 
would not be permitted under the BCA.26 To 
be valid, a Section 488 agreement must be in 
writing (it is often made a part of the corpo-
ration’s Articles of Incorporation or Bylaws) 
and agreed to by all shareholders of the cor-
poration.27 The existence of such an agree-
ment must also be noted conspicuously on 
the face or back of all share certificates.28

Under Section 488, a privately held cor-
poration is permitted, among other things, to 
eliminate the board of directors or restrict the 
powers of the board; to establish who shall 
be directors or officers for the corporation 
and their term of office; and to permit one or 
more shareholders or other persons to exer-
cise the corporate powers of the corporation 
or to manage the business and affairs of the 
corporation.29 In addition to these and other 
broad provisions that would otherwise be 
unavailable under traditional rules govern-
ing corporate behavior, Section 488 contains 
a catch-all provision that permits a Section 
488 agreement to “otherwise govern the exer-
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cise of the corporate powers or management 
of the business and affairs of the corporation 
or the relationship among the shareholders, 
the directors, and the corporation.”30

The 2013 Amendments to Section 488 ex-
pressly added the ability for privately held 
corporations to create classes of assessable 
shares.31 It could be argued that the ability 
to create assessable shares is permitted un-
der the catch-all provision of Section 488(1). 
However, prior to the adoption of Section 
488, both the Michigan Attorney General and 
the Michigan Corporation Division at vari-
ous times had interpreted the BCA to pro-
hibit assessable shares.32 This position was 
based on BCA language that states “[w]hen 
the corporation receives the consideration for 
which the board authorized the issuance of 
shares, the shares issued are fully paid and 
nonassessable.”33

Section 488 was created to give share-
holders of private corporations greater flex-
ibility in ordering their relations similar to 
what is permitted to the owners of other 
types of businesses such as partnerships and 
LLCs.34 Lacking explicit previous authori-
zation under Section 488 and in light of the 
earlier interpretations, the Corporate Laws 
Committee felt it was appropriate in the 2013 
Amendments to include a provision allow-
ing those shareholders to agree under Sec-
tion 488 to provide for future assessments.

Force-the-Vote
Certain matters, such as a merger35 or a sale 
of substantially all of its assets,36 cannot be 
undertaken by a Michigan corporation unless 
approved by both the board and the share-
holders. The board must first approve the 
transaction and must recommend its approv-
al to the shareholders unless the board deter-
mines “that because of conflict of interest, 
events occurring after the board adopts the 
plan, contractual obligations, or other special 
circumstances it should make no recommen-
dation.”37 In those circumstances, when the 
board determines to make no recommenda-
tion, it has been required to communicate to 
the shareholders the basis for that decision.

These provisions did not directly address 
the issue of whether the board could enter 
into a merger or sale agreement that required 
it to submit the matter to the shareholders 
for approval even if the board determined, 
following its initial approval, that it no lon-
ger recommended the transaction, or even 
recommended against shareholder adop-

tion. In corporate acquisition transactions, 
acquirers will sometimes seek to increase the 
odds that shareholders will approve the ac-
quisition by entering into agreements with 
specific shareholders requiring them to vote 
in favor of the transaction. These often have 
the effect of “locking up” sufficient votes to 
approve the transaction, providing that the 
deal is actually submitted to the sharehold-
ers for approval. Acquirers seek these provi-
sions because they worry that after investing 
significant time and resources to negotiate a 
deal, a competing acquirer will try to top the 
deal in the period between board approval 
and shareholder vote.

A controversial Delaware case from 
200338 had held that the use of such lock-up 
provisions without a so-called “fiduciary 
out” clause was not consistent with fiduciary 
duties under Delaware law. Other cases since 
then39 have led some to question whether this 
continues to be good law in Delaware. How-
ever, in reaction to this case, the corporate 
statutes of Delaware and some other states, 
as well as the Model Business Corporation 
Act, have been amended to address the re-
lated question of whether the board has the 
corporate authority to bind itself to submit 
to the shareholders a transaction that it no 
longer recommends, or even recommends 
against.40

New BCA Section 52941 confirms that a 
corporation may agree to be bound by con-
tract to submit a matter to shareholders for 
approval even if the directors later determine 
that they no longer recommend the matter, 
or even recommend against shareholder 
adoption. This provision does not relieve 
the board of directors of its duty to consider 
carefully the proposed transaction and the 
interests of the shareholders. It is meant in-
stead to clarify that such force-the-vote pro-
visions may legally be included in contracts 
adopted by a corporation and are not void 
or ultra vires. The Committee believed that 
such provisions were permissible under Sec-
tions 703a and 753, but nevertheless deemed 
it advisable to address the issue directly in 
the 2013 Amendments so as to remove any 
doubt. Therefore, this new section is meant 
to clarify what many consider to be existing 
law and does not represent a change in the 
law.

Indemnification Protection
In 2008, the Delaware Court of Chancery 
ruled that the board of directors of a corpo-
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ration could unilaterally amend the corpora-
tion’s bylaws to revoke a former director’s 
advancement rights before the corporation 
brought a lawsuit against the director.42 In 
response to the board’s action, the director 
filed suit to force the company to advance 
his legal expenses. The director argued that, 
having been given various indemnifica-
tion rights, the corporation could not retro-
actively terminate such rights without his 
consent. The Delaware trial court, however, 
disagreed and ruled in favor of the corpora-
tion. The court held that the director’s rights 
to indemnification are fully revocable by the 
corporation for any reason up until a court 
pleading is filed against the director. Appeals 
were filed in this case, but the parties settled 
the case before the Delaware Supreme Court 
ruled on the topic.

In response, Delaware43 and other states 
amended their corporation acts to restrict a 
corporation’s ability to repeal indemnifica-
tion or advancement rights after the act or 
omission giving rise to those rights. Along 
those lines, the 2013 Amendments amended 
BCA Section 565.44 This section now provides 
that, after the occurrence of an act or omis-
sion that becomes the subject of any proceed-
ing giving rise to a right to indemnification 
or advancement of expenses, a corporation 
may not eliminate or impair those rights by 
amendment to its articles of incorporation or 
bylaws, unless the provision granting such 
indemnification, at the time of the act or 
omission, explicitly permitted elimination or 
impairment.

Amending the Articles of 
Incorporation Before Issuance of 
Shares
BCA Section 61145 has been amended to plug 
a hole in the process for amending articles of 
incorporation. The statute formerly provided 
a process for amendment of the articles by 
the incorporation before the appointment 
of an initial board of directors, as well as for 
amendment after the initial board has been 
appointed and shares have been issued. 
However, in many instances, the incorpora-
tor of a newly formed corporation designates 
an initial board of directors before shares are 
issued to shareholders. The BCA contained 
no provision as to how the articles could be 
amended in the period between appoint-
ment of the initial board and issuance of ini-
tial shares. Start-up corporations may find 
it necessary to amend the articles to induce 

investors to subscribe to provide the corpora-
tion’s initial capital. Section 611 has therefore 
been amended to provide a mechanism for 
amending a corporation’s articles of incorpo-
ration after the first meeting of the board but 
before there are shareholders or subscrip-
tions for shares.

Miscellaneous Corrections
The 2013 Amendments also performed some 
of the general maintenance that is regularly 
necessary to keep the BCA in good work-
ing order and to address oversights that are 
inherent in any statute. Some of the 2013 gen-
eral maintenance amendments include:

• correcting an oversight in the 
appraisal provisions of the BCA that 
inadvertently excluded a reference 
to Section 754 (regarding “upside-
down acquisitions”);46

• clarifying Chapter 7A to make 
explicit the implied understanding 
that the highest share price paid 
should be calculated taking into 
account capitalization changes made 
by the corporation while the inter-
ested shareholder has owned the 
shares;47 and

• amending several sections to bet-
ter integrate the conversion provi-
sions of the BCA added in the 2009 
amendments.48

Conclusion
As noted above, the Corporate Laws Com-
mittee continually evaluates whether addi-
tional modifications to the BCA are appro-
priate to correct oversights or conflicts within 
the statute as well as to keep up with judicial 
decisions, trends in corporate practice and 
developments in the laws of other states, and 
the Model Act. Readers with suggestions for 
additional amendments should feel free to 
contact either of the authors. 

NOTES
1. 1972 PA 284, MCL 450.1101 et seq.
2. 1962 PA 192, formerly 450.221 et seq.
3. PA 569 amends the BCA. PA 566, 567 and 568 

amend other statutes that formerly cross-referenced 
the PSCA as follows: Public Act 566 amended Section 
721 (MCL 333.721) of  the Occupational Code (1980 
PA 299; MCL 339.101 et seq.), PA 567 amended Sec-
tion 4 (MCL 445.4) of  the Carrying on Business Under 
Assumed or Fictitious Name Act (1907 PA 101; MCL 
445.1 et seq.), and PA 568 amended Sections 102 and 
109 (MCL 450.4102 and 450.4902) of  the Limited Lia-
bility Company Act (1993 PA 93, MCL 450.4101 et 
seq.).
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4. 1993 PA 93, MCL 450.4101 et seq.
5. 1982 PA 162, MCL 450.2101 et seq.
6. 1982 PA 213, MCL 449.1101 et seq.
7. 1917 PA 72, MCL 449.1 et seq.
8. PSCA Section 13 (former MCL 450.223) provid-

ed, in part, that “The business corporation act, 1972 PA 
284, MCL 450.1101 to 450.2098, is applicable to a cor-
poration organized under this act except to the extent 
that a provision of  this act is in conflict with the provi-
sions of  that act”.

9. See former MCL 450.228.
10. See former MCL 450.226.
11. See Public Schs of  Battle Creek v Kennedy, 245 Mich 

585, 591-592, 223 NW 359 (1929) where the Supreme 
Court quoted with approval from Culver v People, 161 Ill 
89, 43 NE 812, 814 (1896).

12. See LLCA Article 9 (MCL 450.4901 et seq.).
13. OAG 6592 poses a similar question of  lag for 

Michigan limited liability companies. LLCA Section 210 
(MCL 450.4210) provides that “...a limited liability com-
pany has all powers necessary or convenient to effect 
any purpose for which the company is formed, includ-
ing all powers granted to corporations in the business 
corporation act…” The BCA and LLCA have each been 
amended since this language was included in the origi-
nal LLCA in 1993. While the clear intent of  LLCA Sec-
tion 210 is to put LLCs and corporations on equal foot-
ing with respect to entity powers, does OAG 6592 limit 
LLCs to only those powers available to Michigan corpo-
rations under the BCA at the time of  the LLCA’s adop-
tion or its later amendment?

14. BCA Section 281 (MCL 450.1281).
15. Miller v Allstate, 275 Mich App 649, 739 NW 2d 

675 (2007). 
16. Id.  The company in question had been incorpo-

rated under the BCA, and the insurer argued that it was 
improperly incorporated and thus not entitled to reim-
bursement.

17. Miller v Allstate, 477 Mich 1062, 728 NW2d 458 
(2007).

18. Miller v Allstate, 481 Mich 601, 751 NW2d 463 
(2008).

19. MCL 450.1281.
20. A discussion of  the history and rationale of  the 

learned profession doctrine is contained in the above-
mentioned Attorney General Opinion 6592.

21. LLCA Section 201(t) (MCL 450.4102(t)) defines 
“services in a learned profession” as “services rendered 
by a dentist, an osteopathic physician, a physician, a sur-
geon, a doctor of  divinity or other clergy, or an attor-
ney-at-law.”  LLCA Section 201 (MCL 450.4201) fur-
ther provides that “A limited liability company may be 
formed under this act for any lawful purpose for which 
a domestic corporation or a domestic partnership could 
be formed, except as otherwise provided by law. A lim-
ited liability company formed to provide services in a 
learned profession, or more than 1 learned profession, 
shall comply with article 9.”  LLCA Article 9 is the pro-
fessional limited liability company provisions.

22. MCL 450.1281(1).
23. MCL 450.1109(1).
24. MCL 450.1282(2).
25. MCL 450.1488.
26. Michigan Corporation Law and Practice by Cyril 

Moscow, Margo Rogers Lesser, and Stephen H Schul-
man, Section 4.21(a) (Aspen Publisher, 2009).

27. BCA Section 488(2) (MCL 450.1488(2)).
28. BCA Section 488(3) (MCL 450.1488(3)).
29. Selections from BCA Section 488(1) (MCL 

450.1488(1)).
30. BCA Section 488(1)(i) (MCL 450.1488(1)(i)).
31. BCA Section 488(1)(h) (MCL 450.1488(1)(h)).

32. See Michigan Corporation Law and Practice , § 3.8 
note 49 and materials cited therein.

33. BCA Section 314(4) (MCL 450.1314(4)).
34. See Michigan Corporation Law and Practice,  § 4.21, 

discussion at note 165c and materials cited therein.
35. See BCA Section 703a (MCL 450.1703a).
36. See BCA Section 753 (MCL 450.1753).
37. BCA Section 703a(2)(a) (MCL 450.1703a(2)(a)); 

BCA Section 753(2) (MCL 450.1753(2)).
38. Omnicare v NCS Healthcare, 818 A2d 914 (Del 

2003).
39. See, e.g., In re Openlane Inc S’holders Litig, CA No 

6849-VCN (Del Ch Sept 30, 2011).
40. See Delaware General Corporation Law Section 

146 (8 Del. C. 146); Georgia Business Corporation Code 
Sec. 14-2-305 (OCGA § 14-2-305); Kansas General Cor-
poration Code Sec. 17-6306 (K.S.A. § 17-6306); Mary-
land General Corporation Law Sec. 3-105(d) (Md. Code 
GCA § 3-105(d)); Minnesota Business Corporation Act 
Sec. 302A.439 (Minn. Stat. § 302A.439); North Dakota 
Business Corporation Act Sec. 10-19.1-74.1 (N.D.C.C. § 
10-19.1-74.1); Oklahoma General Corporation Act Sec. 
18-1027 (18 O.S. § 1027); Texas Business Corporation 
Code Sec. 21.452(g) (Tex. BOC § 21.452(g)); Washington 
Business Corporation Act Sec. 23B.08.245 (RCW 23B 
08-245); Model Business Corporation Act Section 8.26.

41. MCL 450.1529.
42. Schoon v Troy Corp, 948 A2d 1157 (Del Ch 2008).
43. See Delaware General Corporation Law Section 

145(f), 8 Del. C. 145(f).
44. MCL 450.1565.
45. MCL 450.1611.
46. BCA Section 762(1)(f) (MCL 450.1762(1)(f)).
47. BCA Section 781 (MCL 450.1781).
48. See BCA Sections 105, 528, 776, 1021, 1035 and 

1041 (MCL 450.1105, 450.1528, 450.1776, 450.2021, 
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After a few semesters teaching law students 
about business organizations, I discussed the 
topic of constructive partnerships with a law 
school dean, who expressed great surprise 
that one could be ruled to be in a partnership 
without intending it. I assured him that it 
was so, and then I thought that perhaps other 
lawyers might need to be reminded, as well.  

The topic goes by various names: con-
structive partnership, implied partnership, 
inadvertent partnership, or—more ominous-
ly—the unintended partnership. The pat-
tern typically is as follows: A and B make a 
business deal. There is no entity formation, 
no partnership agreement, no certificate of 
partnership, and no discussion of a “partner-
ship,” just a deal that might or might not be 
in writing. A dispute arises between A and 
B. To further his claims, B now asserts that 
he and A are an entity, a partnership. That is 
A’s first surprise. Then, a court says that the 
elements are there and there really is a part-
nership, which is A’s second surprise. And, 
says the court, the dispute is now governed 
by special rules—not the rules of contract—
but the rules of the partnership statute. This 
is A’s third surprise. In a variation on this 
pattern: C, a creditor of B, who is unable to 
collect, claims that the debt is connected to 
the AB arrangement, which C says is a part-
nership and, since all partners are liable for 
partnership debts, A—who never dealt with 
C—is liable to C. 

You may have learned (and forgotten) 
about this from your corporate law or busi-
ness organizations textbook. You may have 
read or heard warnings about this in periodi-
cals or seminars. But do you know the full 

extent and amoeba-like elasticity of the con-
cept, and its recent applications in Michigan? 

A Refresher From Your Casebooks
Do you remember Richert v Handly,1 the lum-
berjack who agreed with his investor asso-
ciate that he would receive $7,000 from a 
failed venture? An accountant tells them the 
numbers should be otherwise and a lawsuit 
ensues. Two trials and two appeals later, the 
lumberjack finds that, instead of receiving 
money, he has to pay out $10,000 to the inves-
tor, who the court says is a partner entitled to 
his contributions back under section 18 of the 
Uniform Partnership Act (UPA)?2 

What about Meinhard v Salmon,3 the Ho-
tel Bristol case in New York, which you may 
remember for Justice Cardozo’s “punctilio 
of an honor the most sensitive” as the stan-
dard for fiduciary loyalty? But you may not 
remember that the necessity for this punctilio 
depended on whether there was a partner-
ship. In a 4-3 decision, Cardozo found that 
“the two were co adventurers, subject to fi-
duciary duties akin to those of partners.”4 

Finally, do you recall Martin v Peyton,5 
where the creditors of a failed private invest-
ment bank tried to recoup their losses by su-
ing some of the other creditors? The defen-
dants had loaned money to the failed bank 
with a deal structured to avoid the usury 
laws specifically ruling out any partnership. 
Nevertheless, the plaintiffs said the loan’s 
structure entangled the individual defen-
dants so much with the bank that they had 
created a “relationship which as a matter of 
law constituted a partnership,” and were li-
able for the bank’s debts.6 Although the de-
fendants won, after trial, the theory of a con-
structive partnership was not dismissed; the 

The Unintended Partnership: From 
Beecher to Byker and Beyond 
By Robert F. Magill, Jr. 

We have then a case in which the party it is sought to charge has not held himself out, or 
suffered himself to be held out as a partner either to the public at large or to the plaintiff, 
and has not intended to form that relation. He is not therefore a partner by estoppel nor 
by intent; and if he is one at all, it must be by construction of law….

The law must declare what is the legal import of their agreements, and names go for 
nothing when the substance of the arrangement shows them to be inapplicable. But every 
doubtful case must be solved in favor of their intent; otherwise we should “carry the doc-
trine of constructive partnership so far as to render it a trap to the unwary.”  

 Justice Cooley, in Beecher v Bush, 45 Mich 188, at 193-4 (1881). 
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defendants had to undergo a very expensive 
piece of litigation despite their desire and 
stated intent not to be partners with a finan-
cially weak entity. 

Two Shades of Intent
Partnerships, unlike corporations, lim-
ited liability companies, and the like, do 
not require any formal written documents, 
either for filing with the state or as agree-
ments between the parties. The parties can 
just decide to be partners. But the entity form 
can also be imposed on persons conducting 
activities that they might not consider a part-
nership, but which a court later determines 
constitute the elements of a partnership. The 
consequences can be surprising: liability for 
losses incurred by other partners (Richert), 
liability for a breach of loyalty to the other 
partner (Meinhard), lawsuits by third-party 
creditors you have never dealt with (Martin), 
liability for unknown torts of a partner,7 and 
disgorgement of partnership profits. 

So, without a filing at a state government 
office, without a written partnership agree-
ment, and without even thinking he or she is 
a partner, your client could become ensnared 
in an unintended partnership by subsequent 
court decree. Conversely, another client—a 
creditor looking for someone to pay up other 
than a deadbeat debtor—could find it to his 
or her advantage to argue the debtor had a 
“partner” with deep pockets.

 How can this be? If two (or more) per-
sons do not consciously intend a partnership, 
how can the law impose this entity form of 
business upon them—not only the form, but 
also a whole set of rules that they never even 
contemplated (all 43 sections of the Uniform 
Partnership Act (UPA8))? At least in Michi-
gan, isn’t it the law that in determining the 
existence of a partnership, intent is key? Af-
ter all, Michigan cases have said things like 
“the intention of the parties is of prime im-
portance,”9 or the test is whether “any part-
nership arrangement was mutually agreed 
upon,”10 and that to find a partnership “ it 
must be shown by an agreement, since it is 
the intention of the parties that is of prime 
importance.”11 

The answer is “Yes, but….” And the “but” 
is this: intent has been used in two different 
ways in the cases—the conscious, deliberate 
intent (like testamentary intent or contrac-
tual intent) to form a partnership type entity, 
but also in another sense: the intent to do the 
things that constitute the elements of a part-

nership, even if no partnership was desired. 
If people intend to do these elements—even 
if they do not sign a partnership agreement or 
file a partnership certificate with the county 
clerk or have any idea of what a partnership 
is or even say that they are not partners—if 
they carry on a business using the elements 
of partnership, then the law can impose both 
the form and rules of partnership on their ac-
tivities. 

Because of the frequent use of the word 
“intent” in a context that seemed to mean 
deliberate contractual intent , the cases have 
only dimly made this other shade of intent 
clear, i.e. the parties’ constructive intent. Cer-
tainly this ambiguity existed in the Michigan 
cases until the Michigan Supreme Court’s 
2002 decision in Byker v Mannes.12 Even the 
law encyclopedias have not made this point 
clearly.13 

Thus, if the parties do things that a court 
says constitute a partnership, they can be 
construed to be partners even if they did not 
intend a partnership. And what are those 
things that may lead to an unintended part-
nership? The most important, as contained in 
the UPA, appear to be

1. UPA § 6(1): “to carry on as co-own-
ers a business for profit.”14

2. UPA § 7(4): “ The receipt by a person 
of a share of the profits of a business 
is prima facie evidence that he is a 
partner in the business…”15

3. UPA § 9: “every partner is an agent 
of the partnership for the purpose of 
its business.16 

4. UPA § 18(e): “all partners have equal 
rights in the management and con-
duct of the partnership business.”17

An oft-cited Michigan case states that “ 
[c]o-ownership of the business requires more 
than merely joint ownership of the property 
and is usually evidenced by joint control and 
the sharing of profits and losses.”18

Note that while these requirements are 
also contained in the Revised Uniform Part-
nership Act (RUPA), adopted in 1994 by the 
Uniform Commission on State Laws (but not 
adopted in Michigan), RUPA also added a 
change to the definition of partnership, mak-
ing explicit what some courts had perceived 
before; namely, that the subjective intent of 
the parties does not control: 

RUPA 202(a)….the association of two 
or more persons to carry on as co-
owners a business for profit forms a 
partnership, whether or not the persons 
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intend to form a partnership  (emphasis 
added).

So, at least under RUPA, intent is what the 
law says it is, not what the actors may think. 

Michigan Cases
Although Michigan cases suggested that par-
ties could be construed as partners against 
their intent, most strongly suggested that the 
dealmakers’ conscious intent was to be given 
great weight in making the determination. 
Let us start with the seminal constructive 
partnership case decided by Justice Cooley 
in 1881, Beecher v Bush.19 

By written agreement, Beecher leased the 
Biddle House in Detroit to Williams so Wil-
liams could convert it into a hotel, which 
Williams would run. Williams failed to pay 
suppliers, including Bush, who sued Beech-
er saying Beecher was a silent partner and 
thus liable for the bill run up by Williams. 
Beecher kept the right of possession but kept 
no rights in the management of the hotel; the 
rent was one-third of the gross receipts of the 
hotel. All expenses were to be paid by Wil-
liams who was to pay cash for everything, 
including supplies, and was not to use credit. 

Justice Cooley stated at the outset that 
it was not a case where 1) the deal makers 
intended a partnership, nor 2) of estoppel to 
creditors. If Beecher was liable, it could only 
be by 3) the theory of constructive partner-
ship. The opinion contains numerous state-
ments that have been seized on by later 
courts and that could give comfort both to 
those who view subjective intent as a major 
factor to discern a partnership and those who 
do not. 

On the one hand: 
If parties intend no partnership the 
courts should give effect to their 
intent, unless somebody has been 
deceived by their acting or assuming 
to act as partners; and any such case 
must stand upon its peculiar facts, 
and upon special equities.20 

But on the other: 
It is nevertheless possible for parties to 
intend no partnership and yet to form 
one. If they agree upon an arrangement 
which is a partnership in fact, it is of 
no importance that they call it some-
thing else, or that they even expressly 
declare that they are not to be partners. 
The law must declare what is the legal 
import of their agreements, and names 
go for nothing when the substance of 

the arrangement shows them to be 
inapplicable.21 

And then again: 
But every doubtful case must be 
solved in favor of their intent; other-
wise we should “carry the doctrine of 
constructive partnership so far as to 
render it a trap to the unwary.” [cita-
tion omitted].
   We have then a case in which the 
party it is sought to charge has not 
held himself out, or suffered-himself 
to be held out as a partner either to 
the public at large or to the plaintiff, 
and has not intended to form that 
relation. He is not therefore a part-
ner by estoppel nor by intent; and 
if he is one at all, it must be by con-
struction of law.
   What then are the indicia of partner-
ship in this case; the marks which 
force that construction upon the 
court irrespective of the intent of 
the parties; that in fact control their 
intent, and give to the parties bringing 
suit rights which they were not aware of 
when they sold the supplies?22

To answer his question, Justice Cooley 
says: 

Except when one allows the public or 
individual dealers to be deceived by 
the appearances of partnership when 
none exists, he is never to be charged 
as a partner unless by contract and 
with intent he has formed a relation in 
which the elements of partnership are to 
be found. And what are these? At the 
very least the following: Community 
of interest in some lawful commerce 
or business, for the conduct of which 
the parties are mutually principals of 
and agents for each other…23

Looking at the indicia to see if a partner-
ship could be construed, Justice Cooley ruled 
that it could not in this case, noting that gross 
returns are not “profits” and that there was 
no agency, a factor he found extremely im-
portant: “It is difficult to understand how the 
element of agency could be more perfectly 
eliminated from their arrangements than it 
actually was.”24 And he concluded that to 
force the lease arrangement in this case to 
constitute a partnership would invalidate 
crucial terms of the lease and thus vitiate 
freedom of contract: 

On their [creditors’] view of the case he 
[Beecher] was bound by an iron rule of 
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the law, from which it would have been 
impossible to rescue his credit until the 
arrangement with Williams should in 
some manner be terminated. (empha-
sis added)…. This is as much as to say 
that parties are not at liberty to contract 
as they please, even when they propose 
nothing wrong and do nothing unfair 
to anyone. But we cannot bring our 
minds to this result.25 

In the course of the next 120 years, most 
Michigan cases seemed to enlarge on the 
weight to be given to the conscious, subjec-
tive, contractual intent of the parties, citing 
parts of the Beecher opinion. For example, 
the 1920 case of Morrison v Meister26 took 
language from Beecher and added its own 
phrase, quoted often in later cases: 

where rights of third persons who 
have dealt in reliance on a holding 
out are not involved, the intention of 
the parties is of prime importance. In 
Beecher v Bush…Mr. Justice COOLEY, 
speaking for the court, said: “If 
parties intend no partnership the 
courts should give effect to their 
intent, unless somebody has been 
deceived….” 

In Morrison, Satovsky was to build a 
house on Meister’s land, and they would sell 
it and split the profits when the house was 
complete. But Satovsky needed money and 
signed (in his individual name) a sales agree-
ment for the house before it was completed 
with a buyer (Morrison). Meister refused to 
sign, and Morrison sued for specific perfor-
mance. The court found there was no “inten-
tion on the part of the defendants to form a 
partnership.”27 The court also conducted a 
facts and circumstances analysis and found 
that most “indicia” of a partnership were ab-
sent :  

     This was the only property they 
had a common interest in; there was 
no firm name, no firm funds, no firm 
accounts, no firm letterheads, no firm 
bank account, no commingling of 
funds or property, no certificate of 
partnership filed, no agreement as to 
losses, no time fixed when it would 
expire.28 

Consequently, Satovsky was not authorized 
to bind Meister, and specific performance 
was not available. 

The Morrison court’s phrase, “the intent 
of the parties is of prime importance” was 
used in many subsequent opinions, along 

with Beecher’s “intent” comments. But also, 
following Beecher and Morrison, there was 
often intertwined in the opinions a facts and 
circumstances analysis of the “indicia” of a 
partnership apart from the conscious intent. 
Thus, in Block v Schmidt29 ( a dispute over a 
farmer’s estate), the court stated: 

     But where rights of third persons 
who have dealt in reliance on a hold-
ing out [of a partnership relation] are 
not involved, the intention of the par-
ties is of prime importance.”Morrison 
v. Meister, 212 Mich. 516, 519.30 

For example, in Lobato v Paulino,31 another 
dispute involving a farm, the court affirmed 
the trial court’s decision against a partner-
ship: 

     From a careful examination of the 
record before us, we are unable to find 
that the plaintiff has established by 
a preponderance of the evidence the 
existence of an express oral agreement 
between himself and the defendant 
Henry Paulino to enter into a copart-
nership. Nor can we find from the 
record that plaintiff has established 
the existence of a copartnership from 
the facts and circumstances or by the 
mutual intent of the parties.…. The 
intention of the parties is of prime impor-
tance in considering whether a partner-
ship exists.” Block v. Schmidt,…. The fac-
tual situation now before us is quite 
like that in Morrison v.Meister…”The 
record is convincing that there was no 
intention on the part of the defendants 
to form a partnership. Very few of the 
indicia of partnerships were present 
and most of them were absent.”

…
    The vagueness of the whole 
arrangement of itself renders it 
improbable that any partnership 
arrangement was mutually agreed upon 
by the parties.32 

Lobato adds the phrase “mutually agreed 
upon” to the lexicon dealing with intent, 
alongside “the intention of the parties is of 
prime importance.” 

These cases all declined to rule that there 
was a partnership. But in Runo v Rothschild,33 

a constructive partnership was upheld, to 
the great surprise of a plaintiff medical doc-
tor who had gone to serve in Word War I and 
on his return three years later found that he 
had been cheated by his employee, a doctor 
to whom he entrusted the practice during his 
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absence. While he was away, the employee 
was to pay the expenses and split the profits 
with the plaintiff. During the last year of his 
service, the employee stopped paying the ex-
penses and kept all the profits. Plaintiff sued 
for breach of trust, but the court found the 
employee had become a partner by the ar-
rangement and no suit could be maintained 
under the partnership law until the partner-
ship business was wound up. The “inten-
tion” of the plaintiff, though contrary to his 
expectation and belief, was determined by 
the court from the agreement that, the court 
said, provided the parties were to “carry on 
as co-owners a business for profit,” which is 
the essential definition of partnership in the 
UPA.34 

A variation of the dispute pattern appears 
in a case frequently cited in cases and trea-
tises both before Byker and after. C, a creditor 
does not want a partnership, but B (survivor 
of A) does. While Miller v City Bank & Trust 
Co35 is a court of appeals and not a supreme 
court case, it dealt thoroughly in a close case 
with a lengthy list of factors, both pro and 
con, where there was no express partnership. 
The bank, as executor of Mr. Miller’s estate, 
wanted the assets of his nursery business in 
his estate, making them subject to creditors. 
Mrs. Miller, however, claimed that she was 
the surviving partner in the business. 

 The court, quoting Beecher and other cas-
es and the UPA, began the factual analysis 
thus: “[w]ith the intentions of the party to form 
a partnership as our polestar we will review the 
trial court’s finding,”36 and then performed 
a factual analysis , concluding that the evi-
dence “does not indicate that a legal part-
nership was contemplated…the deceased did 
not intend to form a legal partnership with his 
wife.”37 

These were the competing facts and cir-
cumstances: A, in favor of a partnership: 1) 
two certificates of co-partnership were filed 
in the county; 2) the wife kept all of the 
books; 3) she hired and fired employees; 4) 
she wrote checks on the business account; 
5) she and Mr. Miller each received equal 
monthly checks from the business account 
which also paid household expenses. B, on 
the other hand, the facts also showed: 1) 
there was no agreement regarding profits or 
control; 2) there was no written partnership 
agreement; 3) only the widow’s testimony as 
to an oral one and that her husband called 
her “partner;” 4) income tax returns listed 
the business as the husband’s sole propri-

etorship and Mr. Miller’s income as wages 
and Mrs. Miller’s occupation as housewife; 
5) Mr. Miller applied for a retirement plan 
as a self-employed individual in a sole pro-
prietorship; 6) his social security forms listed 
the business as a sole proprietorship; 7) all 
of the capital contributions came from Mr. 
Miller; 8) the business property was never 
named in the partnership name, although the 
realty was in a tenancy by the entireties; 9) 
the business existed prior to the marriage as 
Mr. Miller’s alone; 10) business forms sent to 
the state also listed it as a sole proprietorship; 
and 11) the latest certificate of co-partnership 
expired without renewal three years before 
Mr. Miller’s death. The court found that no 
partnership existed and noted that, while 
Mrs. Miller 

worked long and hard hours, this 
does not establish that the parties had 
an agreement to form a partnership. 
This evidence could also be viewed as 
consistent with an employee-employ-
er relationship or that of a helpful wife 
who assisted her husband without 
them intending a legal partnership.38

Thus, even a certificate of co-partnership can 
be rebutted.39 

 As has been seen, where no formal part-
nership agreement has been made, and there 
is a contest as to whether there is a partner-
ship or not, the courts have inquired about 
the facts and circumstances and examined an 
agreement, express or implied, from two per-
spectives: A) did the facts evidence a contrac-
tual (mutual, subjective, conscious) intent to 
form a partnership and/or B) did those same 
facts evidence an intent for an arrangement 
to co-own a business for profit, which would 
then be construed by the court as a partner-
ship entity? The facts can be marshaled for 
one or both “intents” and the caselaw seems 
to use them for both, without clearly distin-
guishing between the two. Or some cases 
simply include the concept of “intent” in the 
mix of the analytical facts without defining it. 

Does this make a difference? If contrac-
tual intent to form a partnership is used, one 
could infer that the court wanted to know if 
the parties actually “contemplated” some-
thing beyond the deal itself, an awareness 
of some new entity, accepting any rules that 
might go along with it. (That is, three things 
were consciously intended: the deal, the new 
entity, and the rules). But if the focus of the 
courts is on the intent to co-own a business 
for profit, they might not see that the parties 
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might have contemplated only the deal itself 
and nothing beyond; a court might find that 
there was a partnership, even though the 
parties were not thinking of any entity at all. 
This would be in accord with RUPA. The risk 
of surprise to the dealmakers is much greater 
if the second alternative is employed. But the 
Michigan Supreme Court never appeared 
to dissect and state how to apply these two 
modes of intent until 2002, but then it did so 
in a clumsy way that leaves confusion in its 
wake. 
Byker v Mannes 
The Michigan Supreme Court’s decision in 
Byker v Mannes40 attempted to clarify these 
intertwined concepts by saying that the 
RUPA approach (intent to carry on a busi-
ness for co-profit) is applicable standard and 
by minimizing the importance of subjective 
intent .

 The trial court had found a “super-part-
nership” between two men who, as share-
holders, owned a basket of limited liability 
entities. The trial court said, “whether under-
stood or not,” their way of holding the bas-
ket was a “carrying on of a business as co-
owners for profit.” Plaintiff had unilaterally 
made loans to and paid expenses for some 
of the limited liability entities and the trial 
court ordered defendant to make equal con-
tributions as a partner. The court of appeals 
reversed because of 1) the absence of evi-
dence showing a “mutual intent” to form a 
partnership, 2) the lack of objective indicia of 
a partnership, and 3) the fact that these were 
formal entities which the parties had created 
“through which the parties conducted their 
business and limited their liability. The court 
stated said the evidence fell “far short of es-
tablishing a super partnership.”41 

 The supreme court granted leave solely 
to look at this question of law: what “in-
tent” was necessary to impose the form and 
rules of partnership on their activities? Was 
it “subjective intent to form a partnership or 
merely an intent to carry on a business as co-
owners for profit.”42

Even though Michigan has not adopted 
the RUPA’s revised definition of partnership, 
the court discerned that the meaning of “ in-
tent” under MCL 449.6 is the same as RUPA 
202(a): The intent “to carry on a business for 
profit as co-owners” creates a partnership 
“whether or not the persons intend to form a 
partnership.” The court noted that the Com-
missioners on Uniform Laws, in adopting 
this additional phrase to RUPA 202(a) had 

declared that the addition merely affirmed 
existing judicial construction of the defini-
tion of partnership and that “no substantive 
change” was intended.43 The Michigan Su-
preme Court went so far as to say that “it is 
unimportant whether the parties would have 
labeled themselves ‘partners.’”44 

To square this interpretation to the UPA 
with the court’s numerous prior decisions 
that seemed to say that the relevant intent 
was the conscious subjective intent to create 
a partnership, the court apologized for any 
“imprecise language” in its earlier opinions 
(citing Morrison v Meister) and Lobato v Pau-
lino (see discussion supra at p. 27) that would 
suggest the necessity for a conscious intent 
to form a partnership. It noted that each of 
the cases talking about the importance of in-
tent would also do a facts and circumstances 
analysis as to what the agreement and con-
duct of the parties really amounted to, and 
that this analysis—not the parties’ subjective 
intent—was all that was important.45 It then 
narrowed its reflection on those cases to say:

To the extent that Morrison and its 
progeny are read to suggest that the 
absence of subjective intent to form a 
partnership is dispositive of the ques-
tion whether a partnership exists we 
believe that such interpretations are in 
error.46

This was really just knocking down a 
straw man, since neither the court of appeals 
nor any prior decision had actually said that 
the absence of subjective intent was “disposi-
tive” instead of being an important factor. 
However, since the supreme court believed 
that the court of appeals had “relied heavily” 
on some of these earlier imprecise decisions, 
the case was sent back to the court of appeals 
with instructions to apply the objective (con-
structive) intent analysis. 

In the remand, the court of appeals 
dropped consideration of subjective intent 
and noted, correctly, that it had never said 
that the lack of subjective intent was disposi-
tive. Looking again at facts and circumstanc-
es that it had noted before, it still came to the 
conclusion that there was no partnership. It 
stated, in reaffirming the original opinion:

In conclusion, we have followed the 
Supreme Court’s directive that “to the 
extent the Court of Appeals regarded 
the absence of subjective intent to 
create a partnership as dispositive 
regarding whether the parties car-
ried on as co-owners a business for 
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profit, it incorrectly interpreted the 
statutory (and the common) law of 
partnership in Michigan.” 465 Mich. 
653. Nonetheless, we did not regard 
the absence of a subjective intent to 
create a partnership as dispositive in 
our original opinion, nor do we now. 
Instead, we thoroughly analyzed the 
parties’ actions, conduct, and all of the 
other objective data available to us in 
ascertaining that no super partnership 
existed. We therefore reaffirm our 
original opinion.47

The supreme court took up the case again 
but, instead of granting leave and discuss-
ing the facts and circumstances, it simply 
reversed the court of appeals and reinstated 
the judgment of the trial court.48 However, 
this ruling gave no explanation of why the 
two appellate courts came to opposite con-
clusions over the facts and circumstances; 
there is no opinion to guide us on what the 
supreme court thought were the dispositive 
facts, only the clarification of the legal test to 
be used. 

What were the facts and circumstances in 
Byker? 

Only some of the facts were discussed in 
the first supreme court opinion, and none 
were mentioned in its subsequent order. The 
supreme court noted that the parties had cre-
ated a number of business entities arising out 
of their agreement in 1985, which they stipu-
lated—during the course of litigation—as: 

to engage in an ongoing business 
enterprise, to each furnish capital, 
labor and/or skill to such enterprise, 
to raise investment funds and to 
share equally in the profits, losses and 
expenses of such enterprise.”

…
With regard to these entities, the par-
ties shared equally in the commis-
sions, financing fees, and termination 
costs. The parties also personally 
guaranteed loans from several finan-
cial institutions.49   

The whole set of facts, however, are much 
more extensive and complex. They are fully 
set forth only in the 2000 unpublished court 
of appeals opinion.50 Most of them, except for 
the stipulation above, were not mentioned by 
the supreme court. Here are the additional 
facts: 

1. Plaintiff did not “realize” he was a 
partner until nine years later when 
his attorney said so, just before filing 

suit.51 
2. There was no normal independent 

“indicia” of a partnership: 
     The alleged super partnership 
had no name and no formal partner-
ship agreement, and no certificate of 
partnership…had no tax identifica-
tion number and filed no partnership 
income tax returns. … Neither of the 
parties reported income as received 
from a super partnership…the super 
partnership had no bank account, 
and there was no common fund into 
which all of the money the various 
entities generated was placed for dis-
tribution by the super partnership…. 
While the parties did split commis-
sions and other disbursements...the 
cash disbursements to the parties 
and the payment of syndication and 
accounting setup fees occurred on a 
transaction by transaction basis within 
the framework of the various limited 
liability entities and in proportion to 
the parties’ ownership of these enti-
ties. We conclude that the above indicia 
fall far short of establishing a super part-
nership.52 

3. All the entities were structured to 
protect against personal liability of 
the parties.53 

4. The parties injected capital via bank 
loans guaranteed by the parties and 
their spouses, in equal contributions.54 

5. The reason the plaintiff unilaterally 
put in an additional $92,000 into the 
marina was to avoid personal bank-
ruptcy on his bank loans to the ma-
rina.55 

6. Plaintiff was an accountant in 
an accounting firm and all of the 
accounting for the entities was done 
by plaintiff’s firm, running up a bill 
of over $90,000 over 6½ years; he 
unilaterally promised his firm that 
he and defendant would pay the 
bills.56 

7. The accounting firm had separate 
files for each of the entities and 
separately billed each entity for its 
services but had no file for the pur-
ported super partnership and did 
not specifically charge any such enti-
ty for services57 and thus, there were 
no capital accounts for the purported 
super-partnership. Query: how can 
a court see an entity but the accoun-
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tants (who would have an incentive 
to find and charge one) don’t? 

8. Plaintiff withdrew from his account-
ing firm and at that time unilaterally 
paid the $90,000 due the firm with-
out seeking any guarantee or assur-
ance from defendant, as had been 
done on the bank loans; this debt 
might have remained uncollectible, 
since it was a debt of the marina lim-
ited liability entities only. Defendant 
never agreed to pay and was never 
involved in the negotiations on this 
payment.58 

9. All the known entities were limited 
liability entities59 

10. There was no mention in any of the 
opinions as to mutual agency and 
control or the delegation thereof, the 
factor which Beecher found disposi-
tive.

Discussion of the Four Byker Opinions: 
a) Spinning precedent, enlarging the trap: The 
supreme court is, of course, correct that the 
precedents, from Beecher on, do look to the 
conduct of the parties, even when they dis-
cuss intent.

Nevertheless, many of the precedents—
even the ones the court cites in its opinion 
as using the correct test—do emphasize the 
conscious intent of the parties to create a 
partnership specifically, not just an intent to 
carry on a business, and those cases state that 
this is an important factor, if not the domi-
nant factor, in discerning if a partnership was 
created. 

Despite its claim to not add words to the 
Michigan UPA, the court appeared to vio-
late its own doctrine by essentially adding 
to UPA § 6 the words in RUPA 202 that are 
not in the Michigan statute (“whether or not 
the persons intend to form a partnership”). 
The court also ignored a statute which the 
legislature actually did adopt, a requirement 
that partnerships file a certificate.60 And, if 
eleven judges (trial, appellate, and supreme 
court) in seven opinions (including the dis-
sent) cannot agree on whether the facts show 
a partnership, did not the opinion in Byker 
also ignore Justice Cooley’s dictum about de-
ciding doubtful cases in favor of the “intent” 
of the parties? 

b)Lack of guidance: In reinstating the trial 
court’s judgment, the court did not cite the 
facts on which it relied; it just pointed to the 
court of appeals dissent of Judge White and 

to its own first opinion, which dealt solely 
with the legal standard to be applied. Since 
that dissent mentioned as important, several 
times what appears to mean actual, subjec-
tive intent, this gives less than clear guid-
ance. Judge White’s dissenting opinion states 
that the trial court looked at “the necessary 
focus on the parties’ subjective intent,” that 
the parties “agreed that they were partners,” 
and that “[b]y focusing on the parties’ intent, 
mutual agreement and understanding, the 
court conducted the proper inquiry.”61

 This is in addition to her endorsement of 
the language of RUPA 202 (a). Thus, read-
ing her opinion together with the supreme 
court’s opinion does not give a unified, clear, 
and distinct understanding of the word “in-
tent,” which the court meant to do. It prob-
ably did not mean to include all of her lan-
guage in its endorsement, but it would have 
been helpful if the supreme court had said so. 

At the very least, it would have been help-
ful for the supreme court to have given a sec-
ond opinion with its own facts and circum-
stances analysis to rebut the court of appeals’ 
decision. It also would have been helpful to 
have discussed other factors easily deduced 
from sections of the UPA § 9—mutual agen-
cy (what Beecher focused on); § 18(a)—capital 
contributions; § 19—partnership books; and 
a very obvious factor found in another stat-
ute: the filing of a partnership certificate, re-
quired by MCL 449.101 et seq. 

c) “Super partnership theory” is now in play: 
Is it wise to open up the door to personal li-
ability over a basket of limited liability enti-
ties—to provide yet one more theory to get 
around limited liability to the individuals 
when they have tried to structure their deals 
to avoid that very thing? If Byker offers a su-
perpartnership theory to allow suit between 
the individual “partners,” does that mean 
that a third-party creditor of one entity in a 
basket of related incorporated entities can 
now sue the other related entities (and per-
haps the individuals as well) because of a 
“superpartnership”? The answer appears to 
be “yes”—see Dell’Orco v Brandt 62 discussed 
in the next section. The existence of this 
theory now requires that a set of more than 
one person behind a collection of LLCs  now 
plant an extra LLC between themselves as 
an umbrella entity so as to protect limited li-
ability both from each other and from outsid-
ers. Unfortunately, many persons in need of 
this advice will be entrepreneurs and small 
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ventures that will not seek legal advice at the 
outset and will be most at risk. 

As a result of the Byker decision, the law 
of unintended or constructive partnerships 
is now more elastic than ever; and it appears 
to have encouraged more cases. Even though 
many such claims have been dismissed, 
the costs of litigation have not usually been 
transferred. 

Cases Post-Byker: 
a) Subjective Intent is still in play
Byker did not end the use of “subjective 

intent” in these cases. As an observant article 
in the Michigan Bar Journal noted: “Despite 
the declaration in Byker that intent to form 
a partnership is irrelevant, recent appellate 
decisions illustrate that some courts still hold 
this intent factor in high esteem.”63 Part of 
the reason is that the Byker court itself left the 
door open. Twelve pages after saying the la-
bel the parties give to their business form was 
“unimportant,” the court slid into its discus-
sion the acknowledgement that “the absence 
of subjective intent to create a partnership…
is one factor to consider in deciding if the par-
ties did, in fact, carry on as co-owners a busi-
ness for profit.”64 Another part of the reason 
is that the parties’ actual subjective intent is 
part of the law of contract, and it only makes 
sense to consider it, especially since partner-
ship is considered a matter of contract. 

In the 2006 case of Sunseri v Proctor,65 Fed-
eral District Judge Zatkoff summarized the 
cases listing elements to be discerned if there 
is no express partnership. After noting the 
presumption of partnership that arises from 
the sharing of profits, he stated, “However, 
any presumption is not conclusive and other 
factors aiding in the analysis include: the in-
tent of the parties….”66 

In another 2006 federal case, Auto Indus 
Supplier ESOP v Snapp Sys, an auto supplier 
argued that its supplier relationship with the 
manufacturer (Ford) was really a partner-
ship, which the manufacturer denied.67 Both 
parties cited Byker in support. The written 
contracts had the normal merger clause (“su-
persedes and merges all prior discussion and 
agreements”) as well as the protective lan-
guage business lawyers put in to avoid any 
smell of partnership: 

The parties hereto are and shall 
remain independent contractors. 
Nothing herein shall be deemed to 
establish a partnership, joint venture, 
or agency relationship. Neither party 

shall have the right to obligate or bind 
the other except as provided for in this 
Agreement.68 

Snapp, the supplier, was given an “incen-
tive” to get good prices for the manufacturer: 
it would “retain one-half of the Savings as 
operating profit.” 

The special master noted that savings 
are not profits and that there was no mutual 
agency, no joint control of operations, and 
no joint ownership of property. And, impor-
tantly, on every contract, “the parties said they 
were not partners.”69 The special master then 
took on Byker’s language that labeling was 
“unimportant”: 

It would be easy to ascribe too much 
importance to the use of that word…. 
The Special Master does not, in this 
Report, equate the word “unimport-
ant” with “irrelevant.” That is, ulti-
mately, in light of the stipulation of 
the [Byker] parties, their subjective and 
retroactive label may well be unim-
portant. Without such[stipulation], 
prospective labeling by the parties of 
their intent is relevant to determine 
such intent.

…
It can be argued that under Byker 
the language about partnership is 
unimportant if the parties were car-
rying on a business as co-owners for 
profit. This may be true as a general-
ity. It is not, however, what occurred 
in this case. In this case, the parties 
described themselves in negotiated 
written agreements as independent 
contractors, and agreed said contracts 
contained their entire agreement as to 
that description. The parties declared 
they were not partners and agreed 
said contracts contained the entire 
agreement as to that declaration. 

The actions of the parties was consis-
tent with the actions of a procurement 
agent and a customer. Even if parts 
of that relationship were ambiguous, 
they were not definitive of a partner-
ship. 

The merger clause effectively pre-
cludes prior inconsistent evidence of 
partnership.70 

Thus, Byker was distinguished: when the 
parties actually agree—at least in the forma-
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tion documents—that they are not partners, 
then their expressed intent matters, especial-
ly when the subsequent actions are consis-
tent with the contract.

The 2007 Michigan case of Gunnett v 
Brooks71 concerned a dispute between a father 
and a daughter over an Amway distributor-
ship. At the outset, the court placed primacy 
of place on the parties’ contractual intent: 

In considering whether a partnership 
exists, the intention of the parties is of 
prime importance. [citing  Lobato and 
others]…. The evidence presented at 
trial supported the trial court’s finding 
that neither plaintiff nor defendant 
intended to form a partnership.72 

In order to conform to Byker, the court listed 
seven facts showing that there were no “indi-
cia of a partnership.” Thus, the court looked 
at subjective intent and then also performed 
a facts and circumstances analysis, as had the 
pre-Byker cases.

Kay Inv Co v Brody Realty No 1, LLC73 in-
jected the complication of joint ventures. The 
original written contract in this case was ti-
tled “joint venture agreement”—to build and 
operate a shopping center. There were four 
venturers whose interests, over the years, 
were assigned to three subsequent parties. 
Two wanted to sell the center and one did 
not. The two then sued for a declaration that 
the original deal had now morphed into a 
partnership and that, as a result, the center 
was held as “tenants in partnership” and 
subject to being sold without the agreement 
of all the partners. Brody Realty maintained 
that it was a joint venture and thus the cen-
ter was held as tenants in common, requiring 
unanimous consent to sell. 

The court ruled for Brody and noted that 
though joint ventures are similar to partner-
ships, they are not the same: 1) a joint ven-
ture is limited to a specific project (here, a 
shopping center); 2) a joint venture holds re-
alty as tenants in common (not as tenants in 
partnership); and 3) importantly for our pur-
poses here, the conscious intent of the parties 
was required to form such an entity, specifically 
distinguishing Byker: 

And, though our Supreme Court held 
in Byker v Mannes, 465 Mich. 637, 649, 
641 N.W.2d 210 (2002) that a partner-
ship may exist notwithstanding the 
intentions of the parties, as to joint 
ventures, the Hathaway Court [296 
Mich 90, 103, 295 NW 571, amended 
296 Mich 733; 299 NW 451 (1941)] 

held: “Whether the parties to a par-
ticular contract have thereby created, 
as between themselves, the relation 
of joint adventurers or some other 
relation depends upon their actual inten-
tion…and such relationship arises 
only when they intend to associate 
themselves as such. This intention is to 
be determined in accordance with the ordi-
nary rules governing the interpretation 
and construction of contracts.”74  

b) Superpartnership theory: A second theme 
in Byker, with potentially larger consequenc-
es than its holding on intent, was the super-
partnership, an umbrella entity—undefined, 
unwritten, and whose existence is unknown 
until a lawsuit—containing a set of limited 
liability companies. The Byker court never 
answered the question raised by the court of 
appeals on this issue: 

     A serious question arises as to why 
the parties—one an accountant and 
the other a businessman--would form 
the limited liability entities if they 
intended to be personally liable for 
the debts of these entities as general 
partners of a super partnership. We 
conclude the answer is: they did not 
have this intention.75

The supreme court’s implied answer 
would seem to be “that intention is unim-
portant.” Nevertheless, do people engaged 
in business—and their lawyers—expect that 
their structures to insulate against liability, 
both personal and between entities, would 
have a trap door through which the persons 
and entities could fall into liability to each 
other and to third parties as well? 

Consider the plaintiff’s claim in Dell’Orco 
v Brandt76 that there was a superpartnership 
over three related corporations. Plaintiff 
sued to collect on a loan she made to one of 
them. Her argument, premised on Byker, was 
that there was a common board of advisors, 
in addition to the regular corporate boards of 
each entity, and that this created a superpart-
nership; thus, all three entities were liable 
to repay the loan she made to one of them. 
Judge Borman decided against the claim, 
ruling that a common board of advisors that 
governed three ice rinks was not sufficient to 
create an issue of fact as to a superpartner-
ship. However, he did not throw out the the-
ory—it is still there, as a trap for the unwary. 
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Suggestions for Practitioners: 
Heed the warnings about Byker already given 
by other members of this section: 
•	 “define your entity structure so the 

court does not define it for you,”77 
•	 use an LLC for any joint venture, not 

just a contract,78

•	 use the checklist of things to avoid if 
you don’t want a partnership,79 

•	 and put language similar to that in 
Snapp Systems80 in your deals.

Suggestions for Entrepreneurs:
•	 seek legal counsel when you set up 

your deal with someone else; 
•	 put things in writing before begin-

ning the performance;
•	 if you want to be a partnership, say 

so and file a partnership certificate;
•	 if you just want a contractual rela-

tion, say in the deal “we agree this is 
not a partnership.”

Suggestions for Changes in the 
Law: 
We want our clients to have stability of trans-
actions, the ability to plan a deal’s conse-
quences accurately, and the reduction of law-
suits. Here are some suggestions for the law: 

1) The radical, but simple, approach: 
•	 Require the filing of a certificate of 

partnership, or else the entity is not 
formed (just like an LLC or a corpo-
ration). The constructive partnership 
theory should be eliminated entire-
ly, especially the superpartnership 
theory. 

•	 Creditors can rely on the certificate 
or the law of estoppel but otherwise 
are limited to whatever deal they 
made with whomever they dealt 
with; they should not have a bonus 
theory that they can use after events 
(as the supplier tried in Beecher) to 
collect from some new person they 
never dealt with and had no rea-
son to rely on. If they dealt with the 
business as a business, and there is 
no entity, the business owners will 
be liable to any creditors of the busi-
ness, as if they were two sole propri-
etors, joint and several.

•	 Between the entrepreneurs, if they 
don’t file a certificate, then any dis-
pute will be governed by contract 
interpretation of their deal. There 
would be no need to do a triple anal-

ysis by 1) finding the deal that they 
made, 2) analyzing it and their con-
duct to see if the “elements” (what-
ever they are) of a partnership entity 
are there, and then 3) picking out the 
UPA rules that should apply.81 

2) Less radical alternatives, or some steps 
that can be taken piecemeal
•	 Enact legislation defining joint ven-

tures, or make the law clearer as rel-
evant cases are decided.

•	 Ask the supreme court in the next 
constructive partnership case clari-
fy what its facts and circumstances 
analysis really was for Byker and 
how much weight the subjective 
intent can be given as a factor.

•	 Have case law acknowledge the 
prima facie evidence of a partner-
ship by the filing of an assumed 
name partnership certificate82 or its 
absence; at least allow that and the 
other certificate statute83 to be read 
together with the UPA as important 
elements. 

•	 Have a partnership be de facto if a 
certificate expires but the business 
is carried on in the same manner 
after the expiration or, better, legis-
late that the certificate lasts forever 
unless the partners specify a limited 
time.

•	 At the very least, have courts follow 
Justice Cooley’s dictum in Beecher to 
decide doubtful cases in favor of the 
(conscious) intent of the parties: do a 
fact and conduct analysis and then, 
if the case is doubtful or evenly bal-
anced, decide against a partnership 
unless all of the dealmakers agree 
that such an entity was their intent. 

NOTES
1. 50 Wn2d 356, 311 P2d 417 (1957) and 53 Wn2d 

121, 330 P2d 1079 (1958).
2. See MCL 449.18.
3. 249 NY 458, 164 NE 545 (1928).
4. Id. at 462. The victory was a pyrrhic one for 

Meinhard because during the course of  the litigation 
he had agreed to be “partner,” in constructing the new 
building, and thus responsible for half  of  the obliga-
tions in the new building; then came the stock market 
crash of  1929. The “victory” cost Meinhard and his 
estate a fortune. Salmon eventually bought out Mein-
hard’s interest in the building, now known as Five Hun-
dred Fifth Avenue. Robert B. Thompson, “The Story 
of  Meinhard v. Salmon” Corporate Law Stories (J. Mark 
Ramseyer, ed. Foundation Press 2009) p. 131.



5. 246 NY 213, 158 NE 77 (1927).
6. The potential liability, if  defendants lost, was $4 

to 5 million in 1927 dollars – about $ 48 to 60 million 
today. See William A. Klein, “The Story of  Martin v. 
Peyton,” Corporate Law Stories p. 81. 

7. See Uniform Partnership Act §13 (MCL 449.13) 
and Geresy v Dommert, No 243468, 2004 Mich App 
LEXIS 1397 (June 3, 2004).

8. MCL 449.1 et seq.
9. Morrison v Meister, 212 Mich 516, 519, 180 NW 

395 (1920).
10. Lobato v Paulino, 304 Mich 668, 677, 8 NW2d 873 

(1943).
11. LeZontier v Shock, 78 Mich App 324, 333, 260 

NW2d 85 (1977).
12. Byker v Mannes, 465 Mich 637, 641 NW2d 210 

(2002).
13. See 59 Am Jur 2d Partnership which in §§136 to 

138 moves from “The intent of  the parties is one of  the 
most important tests of  whether a partnership exists” to 
a description of  intent that is far different: “ The legal 
effects of  their relation follow whether or not the par-
ties foresee and intend them, and it is immaterial that the 
parties do not realize they are partners.” Compare with 
19 Callaghan’s Mich Civ Jur, Partnership, § 10, p 479. 

14. MCL 449.6(1).
15. MCL 449.7(4).
16. MCL 449.9(1). 
17. MCL 449.18(e). 
18. Miller v City Bank & Trust Co, 82 Mich App 120, 

124, 266 NW2d 687 (1978).
19. Beecher v Bush, 45 Mich 188, 7 NW 785 (1881).
20. Id. at 193.
21. Id. at 194.
22. Id. (emphasis added).
23. Id. at 200 (emphasis added).
24. Id. at 201.
25. Id. at 203-204 (emphasis added).
26. 212 Mich 516, 519, 180 NW 395 (1920) (empha-

sis added).
27. Id. at 519.
28. Id. 
29. 296 Mich 610, 296 NW 698 (Mich. 1941).
30. Id. at 616.
31. 304 Mich 668, 677, 8 NW2d 873 (1943).
32. Id. at 676-677 (emphasis added).
33. 219 Mich 560, 189 NW 183 (1922).
34. Id. at 564. 
35. 82 Mich App 120, 266 NW2d 687 (1978).
36. Id. at 124 (emphasis added).
37. Id. at 124, 126 (emphasis added).
38. Id. at 125.
39. See also American Casualty Co v Costello ,174 Mich 

App 1, 435 NW2d 760 (1989), which was another case 
where a certificate of  partnership was rebutted by a 
group of  office- sharing lawyers who escaped liabil-
ity from a claim that they were partners of  one of  the 
group who had spent the money from an estate that he 
was probating. They rebutted the certificate’s weight by 
showing that they really had independent practices and 
that there was no estoppel. 

40. 465 Mich 637, 641 NW2d 210 (2002).
41. Byker v Mannes, No 205266, 2000 Mich App 

LEXIS 2639 at *9 (Feb 1, 2000).
42. 465 Mich 637 at 643.
43. Id. at 645.
44. Id. at 638-639.
45. Id. at 651.
46. Id. at 653.

47. Byker v Mannes, 2003 Mich App LEXIS 500 at 
*4-5 (Feb 25, 2003).

48. Byker v Mannes, 469 Mich 881, 668 NW2d 909 
(2003).

49. Id. at 639-640.
50. No 205266, 2000 Mich App LEXIS 2639.
51. Id. at *6.
52. Id. at *7-9 (emphasis added; citations omitted).
53. Id. at *4,7.
54. Id. at *11.
55. Id. The marina was operated by the parties 

through two corporations and two limited partnerships.
56. Id. at *12.
57. Id.
58. Id. at *13-14.
59. Id. at *5, 7.
60. MCL 449.101 et seq.
61. 2000 Mich App LEXIS 2639 at *20.
62. No 03-71929, 2005 US Dist LEXIS 46511 (ED 

Mich May 3, 2005).
63. Mark C. Rossman and Brendan H. Frey, “Busi-

ness Litigation: Partnership and the Fiduciary Compo-
nent: Duties, Obligations, Rights, and Remedies” 87 MI 
Bar J 18 (2008).

64. 465 Mich at 650.
65. 461 F Supp 2d 551 (ED Mich 2006).
66. Id. at 569. He included as a relevant fact in the 

case that one of  the defendants “clearly stated that she 
never intended to become a partner.” 

67. See the report of  the Special Master at 2006 
US Dist Lexis 93763 (June 27, 2006), which was upheld 
by Judge Cohn at 2006 US Dist Lexis 89610 (Dec 12, 
2006). 

68. Id. at p. 2.
69. Id. at 6 (emphasis added).
70. Id. at p 6-7.
71. No 263838, 2007 Mich App LEXIS 86 (Jan 18, 

2007) (unpublished).
72. Id. at 7-8.
73. 273 Mich App 432, 731 NW2d 777 (2006).
74. Id. at 439 (emphasis added; citations omitted).
75. Byker, 2000 Mich App LEXIS 2639 at *7.
76. 2005 US Dist LEXIS 4651 (ED Mich, 2005).
77. Mark D. Rubenfire, Ronn S. Nadis, and Brian 

J. Page, “Real Estate Joint Ventures” ICLE Homeward 
Bound Series, p. 2 (Dec 6, 2012).

78. James R. Cambridge and George J. Christo-
poulos, Michigan Limited Liability Companies §2.69 (ICLE 
2011).

79. See the list in J.C.Bruno and Justin Peruski, 
“Construction and Supplier Joint Ventures: Rethinking 
Transactional Structure under the Uniform Partnership 
Act after Byker v Mannes, 82 Mich Bar J 50 (June 2003) 
and also the list at Rossman and Frey, supra; and look at 
the elements listed in Miller (note 35).

80. See note 67.
81. See Judge White’s dissent in Trans-America Constr 

Co v Comerica Bank, No 237662, 2003 Mich App LEXIS 
558 at *7–8 (Feb 28, 2003).

82. See MCL 445.3.
83. MCL 449.101.

Robert F. Magill Jr. of Magill 
& Rumsey PC, Ann Arbor, is 
a member of the Business 
Law Section and is in gener-
al practice with an emphasis 
on civil litigation and busi-
ness law.

THE UNINTENDED PARTNERSHIP: FROM BEECHER TO BYKER AND BEYOND 35



36

Preserve Your Deal’s Success
The modest pace of acquisitions in the U.S. auto-
motive sector is due in large part to the rela-
tively soft American economy, compounded 
by economic uncertainty in various global 
markets. The very same considerations make it 
imperative that acquirers of automotive busi-
nesses optimally protect themselves against 
financial pitfalls that can spoil the commercial 
success of an acquisition.

From a legal perspective, the best protec-
tions come in the form of intensive due dili-
gence, strong representations and warranties, 
generous indemnifications, and, sometimes, 
insurance. And they are unusually and increas-
ingly important, in the current automotive 
industry context, with respect to:
•	 Warranty and recall cost liability that 

is becoming increasingly financially 
significant;

•	 Antitrust liability resulting from 
expanding federal enforcement 
actions and related civil law suits;

•	 Intellectual property issues corre-
sponding to the ever-increasing preva-
lence and importance of technology 
in automobiles;

•	 Information system integrity issues 
leading to loss of control of propri-
etary information; and

•	 Conflict minerals reporting responsi-
bilities that if not complied with can 
damage a business’ image and com-
mercial relationships.

The financial significance of these issues 
can be enormous—enough to cripple or de-
stroy a business—due to the scale of program 
awards within the automotive industry. An 
acquirer must, therefore, understand their 
significance in the context of a proposed au-
tomotive acquisition and attempt to negoti-
ate protections adequately to preserve the 
deal’s success.

Current Risks

Warranty and Recall Cost Liability 
The burden of warranty costs within the auto-
motive industry includes billions of dollars 
of unwelcome liability on the financial state-

ments of major car makers and suppliers—
from $11 billion to $13 billion in each year of 
the past decade. Three factors have caused car 
makers, who first experience these costs due 
to their warranty obligations to consumers, to 
intensify their efforts to shift warranty costs to 
suppliers:
•	 The decline of car makers’ fortunes, 

which first became precipitous soon 
after the turn of the century, then 
became catastrophic when the nation’s 
economy collapsed in 2008;

•	 The rise of a sizable number of sup-
pliers large enough to survive the 
imposition of significant warranty 
costs; and

•	 The increasing sophistication of 
analytic tools that allow for track-
ing warranty claims, determining 
their root causes, and identifying the 
suppliers associated with implicated 
parts.

Whenever possible, warranty cost liability 
is shifted by car makers to Tier 1 suppliers, by 
Tier 1 automotive suppliers to Tier 2 suppliers, 
and so forth.

Accordingly, acquirers within any tier of the 
automotive industry must be wary of potential 
exposure to warranty cost liability that could 
ruin the success of an acquisition, and in par-
ticular they should:
•	 Press for information through 

the due diligence process about 
customers’ warranty cost liability 
claims;

•	 Closely scrutinize reserves for any 
such claims;

•	 Obtain and review information 
about relevant consumer complaints 
submitted to, and recalls initiated 
by, the National Highway Traffic 
Administration and, in relevant mar-
kets, its foreign counterparts; and

•	 To the degree feasible, search for 
litigation involving the acquisition 
target’s products or components 
into which the products have been 
integrated.

Car makers also attempt to push the costs 
of government-mandated or voluntary re-
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calls on suppliers, and the results can be cata-
strophic. A major recall can even be deadly, 
as in the cautionary tale involving Microheat, 
a supplier of heated windshield cleaning sys-
tems installed as a high-end feature in Cadillac 
vehicles. In 2008, fires allegedly associated with 
this product caused General Motors to imple-
ment a large recall of approximately 850,000 
vehicles. General Motors immediately halted 
all payments to Microheat, causing a horrific 
cash crunch for the supplier and, soon there-
after, the company’s liquidation.

Antitrust Liability
The risk of acquiring an automotive business 
with potential antitrust liability is height-
ened in the automotive industry due to the 
U.S. Department of Justice’s (DOJ’s) recent 
extraordinary antitrust enforcement activi-
ties and related private lawsuits. In fact, these 
activities, which primarily involve allegations 
of price fixing and bid rigging, comprise the 
largest criminal initiative in the DOJ Antitrust 
Division’s history.

The DOJ’s enforcement actions began in 
2010 with raids at the U.S. offices of three au-
tomotive suppliers. In 2011, a second wave of 
raids of additional automotive suppliers oc-
curred, and investigations were expanded to 
encompass four continents (North America, 
Japan, Europe, and Australia) and six automo-
tive component segments (wiring harnesses, 
tooling, refrigerants, occupant safety, heat ex-
changes, and ball bearings). By 2012, some of 
the government’s targets were agreeing to pay 
criminal fines involving hundreds of millions 
of dollars, and executives were being subjected 
to criminal fines and prison sentences. As is 
normally the case after the DOJ commences an 
investigation, civil suits and class actions mak-
ing similar claims were subsequently filed—in 
fact, dozens at the state and federal levels.

In addition to normal due diligence inqui-
ries, representations and warranties, and in-
demnifications against legal noncompliance, a 
buyer in the automotive industry will want to 
take the following precautionary measures:
•	 Understand how proximate the 

acquisition target’s products are to 
those involved in the DOJ’s enforce-
ment actions, related class actions, and 
other private antitrust lawsuits;

•	 Determine whether the acquisition 
target is associated with a group of 
customers and suppliers under 
antitrust scrutiny;

•	 Scrutinize the acquisition target’s 

commercial activities to identify 
potential anticompetitive behavior 
with respect to pricing, bidding, and 
collaborating; and

•	 Determine whether the acquisi-
tion target has a history of effective 
antitrust compliance training.

Intellectual Property Ownership and 
Infringement/Information Systems Integrity 

Never has intellectual property played 
such a key role in the automotive industry 
as it does today. Businesses big and small are 
intensively focused on purchasing, licensing, or 
developing technology to support innumer-
able important initiatives, including vehicle 
weight reduction and engine efficiency initia-
tives to meet CAFE standards, vehicle electrifi-
cation and hybridization, in-vehicle enter-
tainment, and collision avoidance through 
accident warning systems. Just as the value of 
an automotive business may be significantly 
enhanced by the business’ intellectual prop-
erty, ownership and infringement issues may 
threaten its value.

Accordingly, in the automotive acquisition 
context, it is now more important than ever 
that a buyer confirm the following or under-
stand the commercial and financial implica-
tions of not being able to do so:
•	 The acquisition target owns or 

licenses the patented intellectual 
property that it relies on;

•	 Licensed intellectual property has 
a scope that allows the acquirer 
to make, use, offer to sell, sell, and 
import product without the need for 
additional licenses;

•	 The title to the intellectual property 
is clear and transferrable such that 
there are no assignment or lien issues 
which may encumber or prevent trans-
fer;

•	 Research being undertaken under 
research agreements and joint 
development agreements will lead 
to ownership or license arrangements 
necessary to fulfill the acquisition tar-
get’s business objectives;

•	 Work-in-progress is accounted for 
such that internal assignments are 
complete and third-party R&D con-
tracts are transferrable;

•	 The non-exclusivity of any licensed 
intellectual property is accounted 
for in the valuation of the assets;

•	 Licensed intellectual property is 
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licensed for a duration satisfactory 
to the buyer and transferable to 
the buyer;

•	 Licenses that provide for off-shore 
manufacture of product do not 
result in a violation of export con-
trol regulations;

•	 Unpatented proprietary technol-
ogy is protected as a trade secret 
in accordance with the legal require-
ments for maintaining ownership of 
a trade secret;

•	 There is no pending litigation that 
seeks to enforce the intellectual 
property rights of the acquisition 
target and which puts the intellectual 
property in jeopardy; and

•	 No intellectual property infringe-
ment claims have been threatened 
or made against the acquisition 
target.

Even if no intellectual property infringe-
ment claims have been threatened or made 
against an acquisition target, further due dili-
gence may be advisable to assess whether ad-
ditional licenses are required to make a prod-
uct. Many automobile systems today require 
multiple licenses from multiple parties for 
their manufacture, sale and use. For example, 
individual components, connections, and com-
munication protocols may each be covered by 
multiple patents. Therefore, licenses under 
each patent may be needed before a compo-
nent system can be made, used, and sold. As 
such systems become more complicated, the 
related intellectual property component be-
comes more complicated.

Similarly, loss of control of proprietary 
information resulting from unauthorized 
disclosures and hacking is a looming issue. 
Recent news reports have detailed the al-
leged widespread, ongoing,  and intensive 
efforts of the foreign hackers, some even be-
lieved to be associated with foreign mili-
taries, to hack major American corporations. 
Furthermore, the loss of proprietary informa-
tion through employee participation in social 
media is becoming a growing concern where 
procedures which exclude or protect propri-
etary information are not in place.

The implications of a loss of proprietary 
information are case specific, but may involve, 
among other things, the loss of competitively 
advantageous information to a competitor, 
the creation of data integrity issues that could 
compromise a business’ financial reporting, 
manufacturing processes, and product design 

efforts. Therefore, it is important that due dili-
gence consider the integrity and robustness of 
an acquisition target’s internal systems and pro-
cesses for protecting confidential information.

Conflict Minerals
Under the Dodd-Frank Wall Street Reform 
and Consumer Protection Act,1 compa-
nies that must report to the Securities and 
Exchange Commission (SEC) and that  use 
certain minerals (so-called “conflict miner-
als”) in their manufactured goods must 
adhere to special reporting requirements out 
of concern that conflict minerals are used by 
groups to fund armed conflict in certain Afri-
can countries.

In November 2012, the SEC finalized a 
broad regulatory framework under which 
conflict minerals reporting is required of 
any company that reports to the SEC if, cor-
responding to the language added to the Se-
curities and Exchange Act of 1934,2 conflict 
minerals are “necessary to the functionality 
or production” of a product manufactured 
by, or contracted to be manufactured by, the 
company.3 A conflict mineral is defined as: 
columbite-tantalite, cassiterite, gold, wol-
framite, and their derivatives,  which in-
clude tantalum, tin, and tungsten, as well 
as “any other mineral or its derivatives deter-
mined by the Secretary of State to be financing 
conflict in the covered countries (currently 
the Democratic Republic of Congo and its 
adjoining countries).”4 Assuming a company 
uses and is required to report about conflict 
minerals, it must conduct a reasonable coun-
try of origin inquiry to determine the source 
and chain of custody of those materials.5 

The requirements are that the company 
conduct an inquiry “reasonably designed” to 
determine whether any of the conflict miner-
als originated in the covered countries men-
tioned above.6 If the conflict minerals did not 
originate in one of the covered countries or 
are from recycled or scrap sources, the compa-
ny will be required to report its findings and 
briefly describe the procedures leading to that 
conclusion.7 If, however, the company deter-
mines or has reason to believe its conflict min-
erals are not recycled material and came from 
one of the covered countries, it must conduct 
further due diligence on the source and chain 
of custody of the conflict minerals.8 Follow-
ing this further due diligence, the company 
must submit a more formal “Conflict Min-
erals Report” to the SEC detailing its due 
diligence measures and whether it finds the 
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conflict minerals to be “DRC conflict free” 
or, alternatively, describe the products that 
have “not been found to be ‘DRC conflict 
free.’”9 The Conflict Minerals Report also 
must be certified by an independent au-
ditor.10 There is a temporary transition pe-
riod allowing companies to report a status of 
“DRC conflict undeterminable,” but only 
after a detailed inquiry and only for a period 
of two to four years.11 

About 6000 manufacturing companies 
are affected by conflicts minerals reporting. 
Within the automotive industry, all car mak-
ers and suppliers that report to the SEC must 
comply with SEC reporting, and all of their 
suppliers and sub-suppliers will be required 
to report up the supply chain to enable 
the reporting companies to fulfill their due 
diligence obligations. In addition to concerns 
about legal compliance, some—particularly 
car makers with retail images to protect—
are concerned about the potential negative 
impact on their reputational image that may 
result from public disclosure of their use of 
conflict minerals.

With those considerations in mind, ac-
quirers of businesses within the automotive 
industry must determine whether an acqui-
sition target’s products include conflict miner-
als. Pertinent questions include:
•	 Has the target complied with con-

flict mineral reporting requirements 
to the extent required?

•	 Has the target instituted procedures 
and policies to trace the source 
of conflict minerals in its supply 
chain?

•	 If an acquisition target includes con-
flict minerals in its products, are the 
implications significantly delete-
rious to kill a deal or postpone it 
until the target no longer utilizes 
conflict minerals?

•	 Can the buyer make the acquisition 
and subsequently resource pur-
chases that exclude conflict miner-
als or cause the target’s suppliers 
to not utilize them?

Conclusion
Available protections against the risks 
described above are no different than those 
ordinarily employed in any acquisition: due 
diligence, representations and warranties, 
indemnifications and, on occasion, insurance. 
But these risks reflect a changing landscape 
within the automotive industry that must be 

reflected in due diligence and negotiations 
resulting in a degree of protection adequate to 
protect buyers who are planning a financially 
successful acquisition.

NOTES
1. 111 Pub L No 203, 124 Stat 2213.
2. See 15 USC 78(m)(p)(2)(B).
3. 17 CFR 240.13p-1 (2012).
4.  111 Pub L No 203, §1502(e)(4), 124 Stat 2213.
5. Implementation of  Final Rule, Securities and 

Exchange Commission, Release No. 34-67716; File No. 
S7-40-10 (August 22, 2012), p. 147; http://www.sec.
gov/rules/final/2012/34-67716.pdf.

6. Id.
7. Id. at 148.
8. Id. at 151.
9. Id. at 152.
10. Id. at 208. 
11. Id. at 29.
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Introduction
Foreign companies considering acquiring, 
merging with, or taking over a U.S. busi-
ness should be aware of the possibility that 
the transaction may be subject to review by 
the Committee on Foreign Investment in the 
United States (CFIUS). In December 2012, 
CFIUS publicly released an unclassified ver-
sion of its Annual Report To Congress for 
the calendar year 2011 (Report).1 While the 
unclassified Report does not disclose many 
specifics about the transactions reviewed, it 
nevertheless provides valuable information 
about structuring transactions when they are 
subject to CFIUS review. 

Overview of CFIUS Review
CFIUS is an inter-agency committee that is 
charged with reviewing “covered transac-
tions”2 that could result in control3 of a U.S. 
business by a foreign person. The effect of 
the transaction on national security of the 
U.S. and transactions involving acquisition 
of “critical infrastructure”4 or “critical tech-
nologies”5 of the U.S. are particularly scru-
tinized. If CFIUS determines that the trans-
action poses national security concerns that 
cannot otherwise be mitigated,6 it notifies the 
President of the United States, who has the 
ultimate authority to prohibit or suspend the 
transaction.7 

Indeed, President Obama exercised this 
power in September 2012 by ordering Ralls 
Corp., a company owned by two Chinese 
nationals, to divest its interest in four wind 
farm projects in Oregon that the company 
had already purchased.8 Although the Ralls 
Corp. case has been highly publicized, most 
transactions subject to CFIUS review do not 
reach the President because the parties often 
voluntarily abandon the transaction if CFIUS 
finds that it poses national security concerns. 

Parties to a covered transaction may joint-
ly file a notification with CFIUS to seek clear-
ance from CFIUS that the proposed transac-
tion does not pose any national security con-
cerns. While the notification is voluntary, if 
CFIUS clears the transaction, the parties have 

certainty that the President will not later un-
wind the transaction. 

Coordinated Strategy to Acquire 
U.S. Critical Technologies
Perhaps the most noteworthy item in the 
Report is the assertion that CFIUS, for the 
first time, notes that the U.S. Intelligence 
Community (IC) “judges with moderate 
confidence that there is likely a coordinated 
strategy9 among one or more foreign govern-
ments or companies to acquire U.S. compa-
nies involved in research, development, or 
production of critical technologies for which 
the U.S. is a leading producer.” (emphasis 
added) 

While information supporting this assess-
ment has been only provided in the classified 
version of the Report, the public version of 
the report does give examples of suspect be-
haviors that could be evidence of a coordi-
nated strategy, which includes:
•	 A pattern of actual or attempted 

acquisitions of U.S. firms by foreign 
entities;

•	 Evidence that specific completed or 
attempted acquisitions of companies 
with critical technologies had been 
ordered by foreign governments 
or foreign government-controlled 
firms; or

•	 The provision of narrowly targeted 
incentives by foreign governments 
or foreign government-controlled 
firms (e.g. grants, concessionary 
loans, or tax breaks), especially those 
that appear to market observers to 
be disproportionately generous, to 
acquire U.S. firms with critical tech-
nologies. 

Based on the above, this reference seems 
to include China as one of the foreign gov-
ernments that may be part of a coordinated 
strategy to acquire U.S. companies involved 
in research, development, or production of 
“critical technologies” for which the U.S. is 
a leading producer. Perhaps this is related 
to the Chinese government’s mandate for its 
companies to “go out” or “go global,” and 

The CFIUS Annual Report: What 
Lessons Can Be Learned?
By Gurinder Jeet Singh
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the related trend by Chinese companies to 
acquire more U.S. companies. 

CFIUS Uses Multiple Ways to 
Identify Transactions
CFIUS identifies transactions involving 
the acquisition of “critical technology” by 
foreign persons through a combination of 
publicly available information, non-public 
data on mergers and acquisitions, transac-
tions that CFIUS reviewed, and the internal 
records of the various agencies responsible 
for administering U.S. export controls. The 
U.S. Department of State is the most help-
ful agency in identifying these transactions 
because it maintains a robust registration, 
licensing, and compliance process for any 
person involved in the export of Interna-
tional Traffic in Arms Regulations (ITAR)-
controlled items. Accordingly, one must pre-
sume that the U.S. Department of State will 
notify CFIUS anytime it receives a notifica-
tion of a material change to an ITAR regis-
trant that could result in foreign control of 
the registrant. 

U.K. and France Dominate 
Acquisitions of U.S. Critical 
Technology 
In 2011, CFIUS and IC identified 114 planned 
or completed mergers with, or acquisitions 
of, U.S. “critical technology” companies 
involving acquirers from 33 different coun-
tries and economies in different industry sec-
tors. The top 10 countries represented in such 
transactions are:

1. United Kingdom (30 transactions)
2. France (13 transactions)
3. Japan (8 transactions)
4. Canada (7 transactions)
5. Netherlands (7 transactions)
6. Germany (6 transactions)
7. Israel (5 transactions)
8. Switzerland (5 transactions)
9. China (4 transactions)
10. Singapore (4 transactions)

The top three industries represented in 
these transactions are (1) Machinery and 
Equipment (34 transactions), (2) Information 
Technology (26 transactions), and (3) Elec-
tronics (22 transactions). Surprisingly, only 4 
transactions were in the Aerospace and De-
fense industry sector.

Steady Increase in Notices Filed 
with CFIUS
The number of notices filed with CFIUS 
increased from 2007 to 2008, followed by a 
sharp decline in 2009, which seems attribut-
able to the global recession. But since 2009, 
the number of notices filed with CFIUS have 
steadily increased again. (See graph, above). 
This new increase is probably attributed to 
the fact that CFIUS and its agencies have 
become more aggressive in proactively mon-
itoring potential transactions and have been 
reaching out to parties to recommend that 
they voluntarily file the notice.  

General Reduction in Withdrawals 
in Review Period
While notices filed have increased since 
2009, the number of notices withdrawn 
during the initial 30-day review period has 
generally decreased over the same period. 
The decrease of the withdrawals during the 
initial review is probably attributed to the 
increased use of pre-notification meetings 
and conference calls, which have helped par-
ties to better anticipate upfront the type of 
additional information that will be requested 
by an agency, as well as any concerns that 
CFIUS may have about how the transaction 
is structured. 

To understand the underlying cause of 
the above trend, keep in mind why and un-
der what circumstances parties may with-
draw a transaction from CFIUS review. Par-
ties can only withdraw an accepted notice 
of a transaction if CFIUS approves a written 
request for withdrawal from the parties. His-
torically, parties have requested a notice be 
withdrawn for various reasons. Sometimes 
parties request that a notice be withdrawn 
because CFIUS has informed the parties that 
the transaction as currently structured will 
pose national security risks. This gives par-
ties an opportunity to withdraw, change the 
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structure and re-file the notice later, or aban-
don the transaction altogether. 

But more often than not, parties with-
draw from an accepted notice because a 
CFIUS agency has later requested a signifi-
cant amount of information that cannot be 
collected within the three-day response time. 
Withdrawing allows the party to re-file once 
all the information has been assembled. 

While the Report does not discuss the in-
creased use of pre-notification meetings and 
conference calls with CFIUS, these pre-notifi-
cation meetings are helpful and encouraged 
to avoid withdrawals. A party requesting a 
meeting is requested to submit a draft ver-
sion of the notice to CFIUS roughly one week 
before the scheduled meeting or conference 
call. This gives CFIUS representatives an op-
portunity to review the draft version and of-
fer guidance in case the notice needs to be 
modified before it is considered accepted. 
CFIUS representatives will often inform the 
parties of additional information that, al-
though not technically required to be submit-
ted under the CFIUS regulations, will likely 
be requested by one or more CFIUS agencies.   

Increase in Number of Filings that 
go to Investigation Phase
While withdrawals during initial review 
have decreased, more notices are being sent 
into an additional 45-day “investigation” 
phase after the initial review period ends. 
A notice generally goes to the investigation 
phase if CFIUS is not able to resolve all out-
standing national security concerns within 
the 30-day review period. During the past 
three years, more than 1/3 of all transactions 
notified to CFIUS have gone into the inves-
tigation phase. In 2008, for example, only 
15 percent of all transactions went into the 
investigations phase. This increase is prob-
ably caused by the increased coordinated 
effort among the various CFIUS agencies, as 
well as an increased involvement by those 
agencies, since additional time would be 
required if more people are reviewing and 
scrutinizing the information provided. 

Mitigation Measures in Computer 
and Electronics Industry Sectors
If CFIUS determines that a transaction will 
result in foreign ownership, control, or influ-
ence over a U.S. company with access to clas-
sified information, the committee actively 
imposes mitigation measures on that transac-
tion. These mitigation measures vary based 

on the facts and circumstances surround-
ing the transaction. A simple board resolu-
tion may be required in a situation where a 
minority foreign investor will not have the 
power to appoint a board member, whereas 
a more complicated voting trust agreement 
may be required where a foreign parent com-
pany must relinquish direct control over the 
U.S. company. 

As shown in the chart below, certain in-
dustry sectors have been repeatedly repre-
sented in transactions that have required the 
use of mitigation measures. The computer 
and the electronics sectors seem to be the 
ones that have required the most mitigation 
measures. In 2011, a total of eight different 
mitigation measures were required involv-
ing six different industry sectors. 

CFIUS Adds to List of National 
Security Considerations
Like in previous reports, the Report includes 
a list of some of the broad range of national 
security considerations presented by trans-
actions reviewed by CFIUS. One difference 
from the previous reports though, is that the 
Report includes considerations that CFIUS 
has never previously mentioned, including 
whether the transaction would result in for-
eign control of U.S. businesses that: (1) are 
in proximity to certain types of U.S. govern-
ment facilities; (2) involve various aspects 
of energy production, including extraction, 
generation, transmission, and distribution; 
(3) have access to sensitive government or 
government contract information, including 
information about employees; and (4) are 
involved in activities related to satellite sys-
tems. CFIUS has stated that it will continue 
to take into account all the national security 
considerations listed, including the addition-
al ones it is has added for the first time, in the 
transactions that it reviews in the next report-
ing period. 
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It is not too surprising that CFIUS has 
mentioned that it will also consider the lo-
cation of a proposed transaction, given that 
President Obama ordered the unwinding 
of a transaction involving the acquisition of 
wind farms in Oregon due to its proximity 
to a U.S. naval air base. Unfortunately, the 
Report only states “certain” types of U.S. 
government facilities and does not provide 
details as to what types of facilities will be 
significant for a transaction to present na-
tional security concerns. 

Manufacturing Continues to be the 
Dominate Sector
As the following chart and graph show, the 
Manufacturing sector still dominates the cov-
ered transactions notified to CFIUS, followed 
by the Finance, Information & Services sector. 
The largest subsector of the manufacturing 
industry has over the past five years consis-
tently been computer and electronics prod-
ucts (roughly 41 percent), which includes 
navigation, electromedical measuring, and 
control instruments manufacturing, semi-
conductor and other electronic component 
manufacturing, communications equipment 
manufacturing, and computer and periph-
eral equipment manufacturing. The greatest 
subsector of the Finance, Information & Ser-
vices sector is computer system design and 
related services, followed by Architectural, 
Engineering and Related Services (33 per-
cent). It would be helpful to see how many 
of the total transactions involve the comput-
ers and electronics subsectors, since varied 
forms of each are included in both of the 
main Manufacturing and Finance, Informa-
tion & Services sector. 

Increase in Chinese Transactions
While the United Kingdom still leads in the 
number of acquisitions of U.S. companies 
by foreigners, the past three years shows a 
noticeable increase in the number of transac-

tions involving acquisitions by Chinese com-
panies. 

The following chart lists the top 5 coun-
tries plus Brazil, India, and the Russian Fed-
eration that were represented in the notices 
filed with CFIUS along with the number of 
notices filed in the past five years. Interest-
ing to note that none of the notices filed with 
CFIUS included an acquisition by a Mexican 
company. 

Lessons Learned
A few trends can be gleaned from the Report 
that, together with what we have observed 
in the course of assisting our clients in the 
CFIUS process, can serve as a guideline for 
foreign companies considering acquiring or 
investing in a U.S. company:

1. The foreign company should not 
commit to entering into a transac-
tion (including signing any purchase 
agreement, letter of intent, or memo-
randum of understanding) until it 
has considered and discussed with 
the seller whether a notice will be 
jointly filed with CFIUS.

2. Parties to a transaction should deter-
mine whether CFIUS clearance will 
be a condition to closing and which 
party will bear the risk in the event 
CFIUS clearance is not obtained or 
mitigation measures are required. 

3. The parties should consider struc-
turing the transaction to lessen con-
cerns about CFIUS review. 

4. The foreign company should plan 
enough time to assemble the items 
that will need to be submitted with 
the CFIUS notice. It can take several 
weeks for the required information 
to be assembled and the notification 
to be drafted. 

5. The foreign company needs to do its 
homework on the target company 
and to work with competent legal 
counsel to conduct comprehensive 
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due diligence on the target compa-
ny’s export control and cybersecu-
rity compliance programs. Informa-
tion on the target company’s govern-
ment contracts, including classified 
contracts, over the past five years 
will be required. 

6. If the target company is subject to 
export controls, ask the seller wheth-
er the company has ever applied for 
any export control licenses to export 
to any national or company from 
your home country and, if so, the 
result of the license request. In addi-
tion, obtain copies of the target com-
pany’s export control compliance 
program and cybersecurity plan. 

7. Once it is determined that CFIUS 
notification is advisable, a request 
for a pre-notification filing, in-per-
son meeting, or conference call with 
CFIUS representatives can be very 
helpful. 

NOTES

1. The full version of  the Report as well as other 
unclassified reports from the previous five years can be 
accessed at: http://www.treasury.gov/resource-center/
international/foreign-investment/Pages/cfius-reports.
aspx. 

2. “Covered transactions” can include long term 
leases and joint ventures. However, the following trans-
actions are not “covered”: (1) greenfield investments, (2) 
property or facility without other business components, 
(3) assets or commodity purchases, (4) service or license 
agreements, (5) minority investment protections (secu-
rity underwriting, insurance and lending that do not con-
fer control in the circumstances, passive investments), 
and (6) incremental acquisitions following CFIUS clear-
ance.

3. “Control’’ is and always has been a decisive con-
cept for the Exon-Florio analysis, because the entire 
authority that stems from Exon-Florio, including the 
authority of  CFIUS to review or investigate a notified 
transaction as well as the authority of  the President to 
take action to suspend or prohibit a transaction, is predi-
cated on foreign “control” of  a person engaged in inter-
state commerce in the United States. Even though sig-
nificant flexibility is inherently required in a national 
security regulation, the statutory standard for Exon-Flo-
rio is not satisfied by anything less than control. CFIUS 
has declined to adopt a control test based on objec-
tive standards, such as particular percentages of  shares 
or the composition of  the board of  directors. Instead, 
CFIUS maintains the longstanding approach of  defin-
ing “control” in functional terms as the ability to exer-
cise certain powers over important matters affecting an 
entity. In particular, ‘‘control’’ is defined as the “power, 
direct or indirect, whether or not exercised, through the 
ownership of  a majority or a dominant minority of  the 
total outstanding voting interest in an entity, board rep-
resentation, proxy voting, a special share, contractual 

arrangements, formal or informal arrangements to act in 
concert, or other means, to determine, direct, or decide 
important matters affecting an entity; in particular, but 
without limitation, to determine, direct, take, reach, or 
cause decisions regarding [certain matters], or any other 
similarly important matters affecting an entity.” As can 
be noted from this definition, while the share holding 
and board seats are relevant to a control analysis, neither 
factor on its own is necessarily determinative. Instead, all 
relevant factors are considered together in light of  their 
potential impact on a foreign person’s ability to deter-
mine, direct, or decide important matters affecting an 
entity. In some cases, even loans can qualify as triggering 
a change in “control” if  there are specific indicia of  con-
trol not typical of  a loan. In addition, investments below 
10 percent can be considered “covered” if  facts suggest 
that control is conferred by the transaction. 

4. “Critical infrastructure” is defined as “systems 
and assets, whether physical or virtual, so vital to the 
United States that the[ir] incapacity or destruction…
would have a debilitating impact on national security, 
national economic security, national public health or 
safety.” It is presumed that transactions involving “criti-
cal infrastructure” implicate national security. 

5. “Critical technologies,” includes, under 31 CFR 
800.209 of  the Regulations Pertaining to Mergers, 
Acquisitions, and Takeovers by Foreign Persons (CFIUS 
Regulations), defense articles or services covered by the 
United States Munitions List, which is set forth in the 
International Traffic in Arms Regulations (ITAR) (22 
CFR parts 120-130), as well as items specified on the 
Commerce Control List set forth in Supplement No. 1 
to part 774 of  the Export Administration Regulations 
(EAR) (15 CFR parts 730-774), including items that can 
assist in the proliferation of  nuclear, chemical and bio-
logical weapons or missile technology. It also includes 
items that are specially designed and prepared nuclear 
equipment, parts and components, materials software, 
and technology specified in the Assistance to Foreign 
Atomic Energy Activities regulations (10 CFR part 810), 
and nuclear facilities, equipment, and material speci-
fied in the Export and Import of  Nuclear Equipment 
and Materials regulations (10 CFR part 110); and select 
agents and toxins specified in the Select Agents and Tox-
ins regulations (7 CFR part 331, 9 CFR part 121, and 42 
CFR part 7).

6. CFIUS has authority to issue, monitor, and 
enforce mitigation measures to address any national 
security concerns.

7. This authorization of  the U.S. President was 
established in 1988 by the Exon-Florio Amendment to 
Section 721 of  Title VII of  the Defense Production Act 
of  1950 (50 USC App. § 2170 et seq.), now generally 
known as the Exon-Florio Act, which was later amended 
by the Foreign Investment and National Security Act of  
2007 (Pub. L. 110-49, 121 Stat. 246) (FINSA). 

8. In October 2012, Ralls Corp. filed a lawsuit 
against President Obama claiming, among other things, 
that the President had exceeded his authority under the 
Exon-Florio Act, as amended (Act). In February 2013, 
a federal judge dismissed most of  the claims brought by 
Ralls Corp Ralls Corp v Committee on Foreign Inv in the United 
States, No 12-1513 (ABJ), 2013 US Dist LEXIS 24344, 
35 Int’l Trade Rep (BNA) 1080 (D DC 2013).

9. The Report defines “coordinated strategy” as “[a] 
plan of  action reflected in directed efforts developed 
and implemented by a foreign government, in associa-
tion with one or more foreign companies, to acquire U.S. 
companies with critical technologies. The efforts of  a 
single company in pursuit of  business goals, absent indi-
cations of  specific government direction, were not con-
sidered to be a coordinated strategy. Individual company 
strategies encompass such business goals as: entry into 
the U.S. market; increased market share; increased sales; 
access to new technologies; and diversification out of  
mature industries.”
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Introduction
The Patient Protection and Affordable Care 
Act of 2010 (ACA)1 seeks to increase patient 
access to quality care, reduce health care 
spending, and reduce the cost of health care 
to patients. Independent medical practices 
will face difficulties trying to absorb the costs 
associated with achieving these goals. Under 
the ACA, reimbursement for the major-
ity of physicians will decline. The decline in 
reimbursement may leave medical practices 
struggling to maintain the necessary capital 
to remain independent. The actions a phy-
sician will have to take to deal with these 
issues may result in decreased patient access 
to quality care and increased costs, which can 
compromise the very purpose of the ACA.

As any small business owner knows, to 
stay in business, assets must be greater than 
liabilities. When liabilities exceed assets, the 
owner has a few options: 1) go out of busi-
ness; 2) sell the business; 3) increase cash 
flow; or 4) obtain financing to keep the busi-
ness afloat until the business can turn red 
into black. The math is simple, and it applies 
to any medical practice: to survive, a medical 
practice must make more than it spends. 

The cost of the national health care bill to-
taled $2.5 trillion in 2009, which amounts to 
17 percent of gross domestic product.2 Con-
gress responded to the growing need to con-
trol health care spending in the United States 
by passing ACA. The purpose of the ACA 
is to reduce national health care spending 
while increasing patient access to care. The 
United States Department of Health and Hu-
man Services (DHS) outlines the “new rights 
and protections” under the ACA’s Patient’s 
Bill of Rights.3 The DHS website dedicated 
to the ACA explains that this new Bill of 
Rights serves the ACA’s major goal of put-
ting “American consumers back in charge of 
their health coverage and care.”4 Although 
the rights enumerated in the ACA are com-
mendable, attaining those rights may be 
more ambitious than practical. 

As a rule, to increase access to medical 
care, costs must increase. “Communities 
with the highest per capita ‘medical cost bur-
dens’...have more uninsured people, more 
low-wage jobs and more poor people than do 
areas with the lowest medical cost burdens.”5 
Therefore, individuals of all political per-
spectives grapple with the conflict inherent 
in simultaneously increasing patient access 
to care while reducing health care spending. 

The ACA attempts to reconcile this con-
flict with changes to physician reimburse-
ment. The ACA proposes adjustments to 
physician reimbursement that ultimately 
reduce compensation to physicians and their 
practices. Yet, the ACA does not alleviate 
the costs associated with running a medical 
practice and may increase such costs. With 
less compensation for medical care and, at 
the same time, increased costs to run a prac-
tice, a physician is more likely to fall behind 
on satisfying his/her liabilities. Thus, a med-
ical practice’s success will become increas-
ingly linked to its revenue cycle.6 Physicians 
falling behind will face the same dilemma as 
the small business owner: how to stay afloat 
despite unsustainable revenue streams. Any 
of their options, if viable, will defeat the very 
purpose of the ACA in that they each lead to 
decreased patient access to quality care and 
are likely to increase costs. 

Physician’s Costs Are High, 
Reimbursement Rates Are 
Declining, and Reimbursement 
Will Only Further Decline Under 
the ACA

Types of Arrangements in Which Physicians 
Practice
Physicians practice in a variety of arrange-
ments, from solo and small practices to larg-
er group practices and hospitals and similar 
facilities.7 

The type of arrangement may contribute 
to a physician’s success in managing cost 
and obtaining higher reimbursement. Larger 
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groups are able to negotiate with suppliers, 
share overhead expenses, and have a stron-
ger bargaining position when negotiating 
with third-party payors.8 Notwithstanding 
the advantages of certain practice arrange-
ments, the overall trend in medical practice 
costs and the resulting reimbursement are 
largely translatable across the board. Physi-
cians face the same costs under the ACA and 
perhaps greater costs to institute compliance 
while reimbursements largely will decline. 

Physician’s Costs
Most physician practices are set up as pro-
fessional corporations, which gives them 
the option of using cash-based accounting.9 
Therefore, revenue is not recorded until the 
practice receives payment.10 This system of 
accounting allows a practice to pay taxes only 
on money received by the practice.11 Because 
professional corporations are taxed at a high-
er rate than other types of corporations (35 
percent versus 15 percent of the first $50,000 
of income), there is an incentive for medi-
cal practices to pay out their net income to 
its owners as compensation.12 Thus, current 
accounting procedure for a medical practice 
focuses on satisfying liabilities. However, 
there is often a lag time between the time a 
practice receives payment from a third-party 
payor and the time when debts become due 
and payable.13 Medical practices often front-
load assets on hand to pay the debt with the 
intent to use the future received payments to 
bridge the gap. Although a practice is well-
advised to keep cash on hand for up to three 
months into the future,14 a practice is general-
ly not structured to accommodate an increase 
in overall practice costs or a significant drop 
in reimbursement without a significant loss 
to the physician’s take home income. 

The cost of running a medical practice is 
high and will stay high despite the ACA. Pri-
vate medical practices’ average general op-
erating costs increased across the full range 
of specialties by 52.64 percent, to $252,629, 
since 2001.15 The costs associated with run-
ning a medical practice can range from 41 to 
61 percent of cash receipts depending on the 
specialty.16 

The ACA demands administrative ef-
ficiencies, but rules to implement and sup-
port these demands have not yet been devel-
oped.17 Physicians will continue to have the 
same expenses they had before the ACA as 
the focus of the ACA is to decrease the cost 

of care to patients, not necessarily the cost to 
physicians for providing such care. 

In fact, health reform is likely to increase 
the cost of running a medical practice by im-
posing a significantly higher level of legal 
compliance responsibilities, increasing the 
strain on physicians’ time, and increasing 
staffing and administrative costs.18 

For example, the federal government has 
become more efficient in developing cases 
against providers through data-mining meth-
odologies under the various regulatory acts 
(False Claims Act, Anti-Kickback, Stark).19 A 
violation under these acts can involve severe 
financial penalties and criminal prosecution, 
aside from the costs associated with defend-
ing these actions.20 In United States v Rogan, 
for example, a hospital administrator made 
financial restitution for false claims after sev-
eral of his coconspirators received prison sen-
tences.21 Consequently, physicians must in-
stitute compliance in their practices to avoid 
any potential pattern of mistakes in billing 
Medicare for patient services.22 The costs as-
sociated with instituting such compliance is 
estimated at $60 billion dollars between 2010 
and 2019 to the health care industry overall.23 
In 1999, administrative costs to an individual 
physician practice constituted 27 percent of 
its overhead.24 Since then, such overhead has 
increased on its own.25 The ACA only adds 
another layer of complexity and legal com-
pliance to the already burdensome series of 
regulations. 

There are costs that a medical practice may 
cut to curb the impact of reduced reimburse-
ment. According to a survey conducted by 
the Medical Group Management Association 
(MGMA), medical practices cut general op-
erating expenditures by 2.2 percent in 2010.26 
However, the major expenses in a medical 
practice are out of the physician’s control and 
left unaddressed by the ACA. For example, 
nearly every state requires that a physician 
carry liability insurance.27 Where insurance 
is not a requirement of a physician’s license, 
it may be a requirement to obtain privileges 
at a hospital.28 According to the 2011 Medi-
cal Liability Monitor29 Annual Rate Survey, 
“base-rate premiums for medical profes-
sional liability insurance (MPLI) continued 
their downward trend for a sixth consecutive 
year.”30 Considering where the costs are for 
MPLI, this trend can be little consolation. In 
2011, MPLI reported rates as high as $47,731 
for internists, $190,926 for general surgeons; 
in Florida $201,808 or as low as $3,375 for in-
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ternists, $11,306 for general surgeons; and in 
Minnesota $16,449 for ob-gyns.31 Tort reform 
measures and their enforcement are associ-
ated with the lower MPLI costs.32 Because of 
this relationship, the American Medical As-
sociation (AMA), in conjunction with over 75 
medical specialty societies, wrote a letter to 
President Barack Obama in 2010, urging him 
to address liability reform as essential to re-
ducing health care costs overall and thereby 
increasing patient access to care.33 Notwith-
standing the urging of physician groups 
across the full spectrum of specialties, the 
ACA does not address medical malpractice 
liability leaving physicians with the burden 
of dealing with liability and its associated 
cost.34 

A looming topic in a physician’s mind 
beyond the costs in running his/her practice 
when contemplating the future under the 
ACA is whether that physician will be able to 
maintain his/her salary. Indeed, physicians 
are paid well in comparison to other coun-
tries. For example, doctors earn four times 
the amount earned by doctors in France.35 On 
the other hand, students in France go directly 
into medical school from high school and the 
cost of their education is zero.36 American 
medical school graduates incur an average 
of $150,000 in student loans between their 
undergraduate and medical school degrees.37 
In 2010, the average loan balance for a medi-
cal school graduate was $157,944, which was 
up 1 percent from 2009.38 About 13 percent 
of graduates carried student debt of more 
than $250,000.39 After carrying this debt, a 
medical school graduate must complete a 
residency for at least three years post-grad-
uation.40 The usual pay for residency is less 
than $50,000 per year starting salary, which 
is hardly enough to even think about paying 
back debt and likely a time that debt is fur-
ther incurred.41 Upon completion of a physi-
cian’s residency, s/he may look forward to a 
median income ranging from $137,000 for a 
family doctor to $260,000 for an anesthesiolo-
gist.42 

Uwe Reinhardt, a political economy pro-
fessor at Princeton University, states, “Any 
college graduate bright enough to get into 
medical school surely would be able to get 
a high-paying job on Wall Street.... Against 
that benchmark, every American doctor 
can be said to be sorely underpaid.”43 Rein-
hardt also points out that cutting doctors’ 
income would not solve the health care 
spending crisis in the U.S.44 According to 

Medicare Payment Advisory Commission 
(MedPAC),45 reimbursement from Medicare 
for the services provided by physicians and 
other health professionals accounted for 13 
percent of total Medicare spending and 20 
percent of Medicare’s fee-for-service (FFS) 
spending in 2009.46 Only half of the clini-
cians represented in this spending estimate 
are physicians.47 Therefore, only 6.5 percent 
of total Medicare spending and 10 percent of 
FFS spending is attributable to physicians, of 
which physicians take home approximately 
half as income.48 These numbers mean that 
the amount spent on physicians’ incomes 
currently affects only 3.75 percent of total 
Medicare spending, which makes any de-
crease in reimbursement de minimis of overall 
health care spending.49 On the other hand, to 
a physician, a decrease in his net take home 
income could be quite burdensome. To a po-
tential medical student, the declining income 
may not be worth the debt incurred and the 
time expended to enter into the field.  

Physicians’ Reimbursement Woes Will 
Increase Under the ACA
The decline in reimbursement under Medi-
care is inevitable for physicians. The Social 
Security Administration (SSA) evaluates the 
effectiveness of the ACA in lowering costs 
by the reduction in physicians’ fees and the 
sustainability of reduced provider payment 
updates over the long run.50 Under the cur-
rent system of reimbursement, the SSA 2012 
annual report estimated “an almost 31-per-
cent reduction in Medicare payment rates for 
physician services will be implemented in 
2013.”51 Congress legislatively prevented this 
large drop in reimbursement by temporarily 
limiting the decline in fees to 2 percent, but 
the fix will only last until the end of 2013.52

Physician compensations have already 
diminished in recent years.53 From 1995-2003, 
physicians’ net income from medical prac-
tice declined about 7 percent.54 The culprit is 
the decline in reimbursement rates relative 
to practice costs.55 Medicare tends to set the 
standard for reimbursement rates for private 
insurance companies.56 Currently Medicare 
measures reimbursement through the sus-
tainable growth rate (SGR) system, which is 
Medicare’s formulaic payment method for 
health professional services that ties annual 
updates in fee schedule payments to cumu-
lative expenditures.57 The ACA implements 
a value-based modifier to determine reim-
bursement under Medicare Part B, which 
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pays for physicians services.58 The goal is to 
implement a budget-neutral payment system 
completely by January 2, 2017, that will ad-
just physician payments based on the quality 
and cost of care.59 

On October 14, 2011, MedPAC advised 
Congress to repeal the SGR system.60 On 
April 10, 2013, MedPAC reiterated its advice, 
stating: “The time to repeal SGR is now.”61 
MedPAC’s recommendations include a re-
duction in Medicare fees for non-primary 
care services by three percent each year for 
three years and a freeze in reimbursement to 
primary care physicians for specific services 
with the remaining services subject to the fee 
reductions.62 Although physicians’ groups 
support the repeal of the SGR, they rejected 
the MedPAC recommendations in 2011 and 
have made no indication that they have 
changed their position in 2013:

The recommendation…flies in the 
face of [MedPAC’s] previous recom-
mendations to stop harmful physi-
cian cuts that threaten access to care 
for patients. There is already a 20 
percent gap between Medicare pay-
ment updates and the cost of pro-
viding health care to seniors. Many 
physicians may also face upcoming 
payment penalties related to elec-
tronic prescribing, health information 
technology and quality reporting pro-
grams. Adding additional physician 
payment cuts to this mix will leave 
many physicians unable to care for 
Medicare patients or make the invest-
ments needed to participate in new 
models of care that can increase coor-
dination and reduce costs.63

Whether Congress repeals the SGR 
through MedPAC’s recommendations or 
otherwise, MedPAC accurately warns, “The 
cost of repealing the SGR, as well as the cost 
of any short-term reprieves, will only in-
crease. Meanwhile the opportunities for off-
setting that cost by reducing Medicare expen-
ditures will only shrink if Medicare savings 
are used for other purposes (such as, to help 
finance coverage for the currently uninsured 
or for deficit reduction).”64 Implicating the 
measures that will be taken under the ACA 
to fund programs like Medicaid, MedPAC 
highlights the inevitable cuts to physician 
reimbursements regardless of the approach 
taken to deal with the SGR. 

Forecasting the Effectiveness 
of the ACA in Decreasing Health 
Care Spending and Increasing 
Patient Access to Care

General Concerns and Trends
Regardless of compensation and reimburse-
ment, medical practices have costs and liabil-
ities they need to satisfy. Before passage of 
the ACA in 2010, many physicians indicated 
that “reimbursement cuts, regulatory bur-
dens, revenue cycle challenges, malpractice 
costs and other factors have pushed their 
practices to the breaking point.”65 The ACA 
added “another layer of cost and complexity 
to physician practices through imposition of 
a significantly higher level of legal compli-
ance responsibilities.66 While the American 
Academy of Family Physicians (AAFP) large-
ly supports the ACA, it expressed concern 
that it “might not accommodate privately 
owned, small and medium-sized physician 
practices.”67 The ACA overburdens the tra-
ditional medical practice leaving physicians 
to seek alternative avenues that are likely to 
prove costly to patients and decrease access 
to and quality of care.

Physicians Are Increasingly Seeking 
Hospital Employment
When insurance reimbursement fails to keep 
pace with rising overhead expenses, more 
physician practices look to hospital affilia-
tion and employment.68 In 2011, physicians 
leaving private practice was an “epidemic.”69 
A physician in private practice explained this 
trend: 

...physicians are succumbing to the 
business interests of large institutions. 
We have a lot of financial pressures, 
from rent to labor to malpractice, and 
our revenues are well controlled [by 
health plans and Medicare]—there’s 
no way to increase them a lot. Given 
that lousy business model, the hand-
writing is on the wall. Physicians 
don’t always want to align, but from 
a business point of view we have to 
do it.70

There are other factors associated with phy-
sicians aligning themselves with hospitals, 
but, as this physician highlights, the chal-
lenge of meeting costs in an increasingly con-
trolled health care market is a key factor to 
very reluctant employment. 
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There are physicians who can compete 
with hospitals in ownership of imaging 
equipment, ambulatory surgical centers 
(ASC), and specialty hospitals.71 Under the 
ACA, fewer physicians are likely to take the 
competitive route as the act “ends certain ex-
ceptions to Stark self-referral bans and man-
dates more disclosures of physician owners’ 
potential conflicts of interest when they send 
patients to their own facilities.”72 Further-
more, new physician-owned hospitals are 
prohibited, and existing physician-owned 
hospitals are heavily restricted from expan-
sion.73 Even new physicians, strapped with 
medical school debt, are increasingly likely 
to follow the trend towards hospital employ-
ment.74

While the cost of employing physicians 
may be high for hospitals, hospitals find that 
employing physicians helps them compete 
under various reimbursement scenarios.75 
This advantage may prove counterproduc-
tive to the ACA goal of increasing patient 
access to quality care. Increasing a hospital’s 
market power may lead to higher prices and 
less competition.76 “Payers acquiesce in price 
negotiations because they cannot afford to 
lose access to large provider networks.”77 For 
example, in cities like Indianapolis, where 
there are high levels of hospital employment, 
insurers have reported increased difficulty 
containing hospital and physician payment 
rate increases.78

The promise of the Accountable Care 
Organization (ACO), where physicians and 
hospitals integrate to increase coordination 
of care and increase cost savings, appears to 
be the ACA’s defense to this threat.79 It is un-
clear, however, that these benefits will pass 
to patients in the form of lower prices where 
there is little competition for the hospitals 
and, therefore, little incentive to decrease 
prices.80 In contrast to the independent medi-
cal practice, there are facility fees for office 
visits and procedures, and Medicare pay-
ments are substantially higher because of the 
separate payments for professional services 
and hospital outpatient facility fees.81 These 
costs are passed onto the patients in the form 
of higher deductibles and coinsurance.

Increased hospital-employment may not 
seem to affect patient access because the 
physicians either move close to their previ-
ously independent practice or, in some cases, 
remain in their office.82 However, “access to 
care can shift markedly for patients when a 
major hospital system drops out of a health 

plan network.”83 For example, in Michigan, 
a three-year contract between Blue Care 
Network (Blue Care) and Beaumont Health 
System (Beaumont) expired in mid-January 
2012.84 Before the expiration of the contract, 
Beaumont’s CEO sent a letter to Blue Care’s 
CEO to inform him of Beaumont’s inten-
tion to terminate its participation with Blue 
Care.85 This dispute threatened to limit ac-
cess to 60-100,000 Blue Care members who 
use Beaumont.86 If the dispute had not been 
resolved, these patients in the metro-Detroit 
area would have had to seek care at another 
hospital, which likely meant changing physi-
cians as well.87 The impact to these patients 
is immeasurable, but includes delays in nec-
essary testing and procedures.88 Fortunately 
in Michigan, the parties resolved the dispute 
on January 6, 2012, when Beaumont and Blue 
Care entered into a new five-year contract.89 
In Illinois, however, a dispute between a Blue 
Cross Blue Shield HMO subsidiary and Rush 
University Medical Center in Chicago led to 
decreased access to certain types of care and 
increased costs to receive out of network care 
for 769,000 patients.90 California and Massa-
chusetts also faced similar scenarios.91 

Finding Capital With Declining 
Reimbursement
To satisfy liabilities, physicians must access 
cash. With the declining trend in reimburse-
ment, physicians must find alternatives to 
access capital. Certain physicians are reeval-
uating their assets and liquidating where 
they can. Others are looking into alternative 
payment mechanisms.

One of the larger components of fixed 
costs is real estate. Increasingly, medical 
practices are choosing to sell office buildings 
in order to reduce real estate costs. “We’ve 
acquired quite a few properties from large 
physician groups,” says Rance Sanders of 
The Sanders Trust. “Usually, equity has built 
up in the property. By selling the building 
and leasing it back, they can increase cash 
on the balance sheet, reduce debt, and lower 
their monthly operating costs.”92 Previously, 
physicians would purchase equipment, but 
the trend is now towards leasing: “Leasing 
reduces balance sheet debt, helping to maxi-
mize available financing.”93 

Physicians are also reevaluating their 
insurance participation and trying to find 
ways to limit dependence on federal and 
commercial insurance dollars.94 These efforts 
existed before the ACA.95 Because of the po-



THE BUSINESS OF MEDICINE FOR THE INDEPENDENT PRACTITIONER UNDER THE ACA 51

The federal 
legislature 
must 
reexamine the 
impact of the 
ACA on the 
independent 
medical 
practice to 
preserve 
the quality 
already 
delivered by 
the majority.

tential decline in patient access to care and 
the increased costs to patients, patients may 
be increasingly willing to enter these sorts of 
arrangements.96 For example, physicians are 
increasingly looking to concierge-style prac-
tices where a physician limits his/her panel 
of patients charging them a monthly fee.97 Al-
though not flawless, these alternatives may 
prove beneficial to patients who can afford 
them in that they may gain better quality of 
care and more consistent access to care.98 On 
the other hand, these arrangements fly in the 
face of the attempt to expand access under 
the ACA.

The Physician’s Perspective on 
Patient Access to Quality Care 
Under the ACA
The American Association of Medical Col-
leges (AAMC) predicts that, under the ACA, 
there will be a shortage of 130,200 active 
patient care physicians in 2025, of which 
65,800 are primary care physicians.99 

The AAMC estimates indicate that assur-
ing access will be a major challenge for the 
health care systems in light of the ACA and 
despite the fact that the ACA extends insur-
ance coverage to an additional 30 million 
Americans by 2014.100 Based on the 2010 Mer-
ritt Hawkins Survey of 12,000 physicians, the 
Physician Foundation believes that the ACA 
“has further disengaged doctors from their 
profession with potentially negative conse-
quences for both the medical profession and 
for the quality and accessibility of medical 
care in the United States.”101 

Health care costs to the patient and the 
system are largely driven by physicians. 
“They order the diagnostic tests and pre-
scribe the drugs; they recommend the sur-
gery and perform it; they determine whether 
patients need to be in the hospital and for 
how long; and their orders largely determine 
how the resources of hospitals are deployed 
for patient care.”102 To increase patient ac-
cess to care while reducing the cost of health 
care, physicians must be active participants 
and willing to take on the inevitable financial 
consequences to achieve both goals simulta-
neously. For example, the decline in physi-
cian incomes since the mid-1990’s is a key 
factor underlying the reduction in physician 
willingness to undertake pro bono work, 
whether in the form of charity care or volun-
teering for other medically related activities, 
such as serving on a hospital quality control 
committee.103

While the National Physicians Alliance 
(NPA) applauds the ACA in that it “cur-
tails insurance companies’ power and gives 
greater control back to doctors,”104 the 2011 
National Physicians Survey (2011 Survey) 
shows that physicians do not necessarily 
share the NPA’s enthusiasm.105 According to 
the 2011 Survey, 65 percent of physicians of 
varying specialties and practice types in all 
states are “worried that healthcare reform 
would result in less pay for them and lower 
the quality of care for their patients.”106 Of the 
2,958 physicians surveyed, an overwhelming 
majority believe the quality of health care 
will deteriorate in the next five years.107 

Explaining his own negative percep-
tion of the coming five years, an orthopedic 
surgeon from Illinois stated, “I believe that 
specialists feel that the PCP’s [primary care 
physicians] will allocate the majority of their 
time to the patients with commercial insur-
ance or sources that have higher reimburse-
ments and leave the lower level payors for 
their PA’s and Nurse Practitioners to manage 
the majority of the time.”108 Revealing physi-
cians’ general agreement with this perspec-
tive, the 2011 Survey showed that physicians 
generally believe nurse practitioners will see 
as many patients as primary care physicians 
when they expressed their perspective on the 
question of who will treat the currently un-
insured Americans who will become insured 
under the ACA.109 

The physicians projected the deteriora-
tion of care, increased patient care by nurse 
practitioners and physicians assistants, and 
that the reimbursement process will become 
less fair.110 

The perception of decreasingly “fair” re-
imbursement and decreased direct access to 
physicians implicates a growing trend where 
physicians adjust their practices to maximize 
their time with high yielding patients. As a 
result, patients with newfound insurance un-
der the ACA will not necessarily find greater 
access to quality care.

Conclusion
To achieve the fundamental goals of 
increased patient access to quality care and 
reduced health care spending, the implemen-
tation of the ACA must take into account the 
impact on independent medical practices. 
Certainly, the current system is wrought with 
issues that need to be reformed.111 Our sys-
tem contains numerous “bad ways” to pay 
for physicians and their services and no par-
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ticularly good ones: “Fee-for-service health 
care rewards the overprovision of care; capi-
tation (a set monthly fee per patient) rewards 
underprovision; and salaries reward just 
showing up.”112 

There is a minority of physicians who 
have learned how to game the incentive 
system rather than do the hard work of pro-
viding excellent care.113 There are numer-
ous regulations that passed to deal with this 
minority, and the ACA forces the majority of 
physicians into a system that fails to reward 
the “myriad details of care and small kind-
nesses that make for good doctoring.”114 In 
fact, the increased patient volume combined 
with reduced reimbursement, if not forc-
ing the physician into employment or from 
dropping low paying insurances, makes the 
neglect of these details essential to a physi-
cian’s financial success.115 The ACA tries to 
link payment to quality. However, financial 
incentives do not help control costs and are 
expensive to administer.116 Already, paper-
work consumes 31 percent of health care 
spending.117 Harvard’s David Himmelstein 
and Steffie Woolhandler argue, “Even pay-
ing doctors based on quality measures (using 
data from medical records that the doctors 
themselves create) can be fudged.”118 Thus, 
it may be the ACA does not change the ter-
rain for that gaming minority, just the nec-
essary creativity to navigate it. The federal 
legislature must reexamine the impact of the 
ACA on the independent medical practice to 
preserve the quality already delivered by the 
majority.
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Income Tax—Apportionment of  
Flow-through Income
Malpass v Department of Treasury, No 144430, 144431, 
144432, 145367, 145368, 145369, 145370, 2013 Mich LEXIS 
935 (June 24, 2013). In consolidated cases considering the 
application of Michigan’s statutory apportionment for-
mula for individuals with flow-through business income 
under the Michigan Income Tax Act where the individual 
taxpayers received income from in-state and out-of-state 
flow-through businesses, the supreme court held that the 
act does not prohibit individual taxpayers from combining 
the profits and losses from unitary flow-through business-
es and then apportioning that income on the basis of the 
businesses’ combined apportionment factors. The court 
further held that the act did not limit apportionment of 
income to domestic businesses during the 1994 and 1995 
tax years and that the apportionment could properly be 
applied to a foreign entity to the extent that the foreign 
entity and the individual taxpayer’s in-state business were 
unitary.

Whistleblowers’ Protection Act—Motivation 
of Whistleblower 
Whitman v City of Burton, 493 Mich 303, 831 NW2d 223 
(2013). The court of appeals majority erred in finding that 
plaintiff, as a matter of law, could not recover damages 
under the Whistleblowers’ Protection Act because he did 
not pursue the matter concerning the city’s refusal to pay 
his accumulated leave to inform the public on a matter of 
public concern. In the supreme court’s view, nothing in the 
statutory language addresses an employee’s motivation 
for engaging in protected conduct, nor does any language 
mandate that the employee’s primary motivation for pur-
suing a claim under the act be a desire to inform the public 
of matters of public concern. Thus, the plain language of 
MCL 15.362 controls, and a plaintiff’s motivation is not rel-
evant to the issue whether a plaintiff has engaged in pro-
tected activity and proof of any specific motivation is not a 
prerequisite to bringing a claim under the act.

Partnerships—Business Dispute
Urbain v Beierling, No 309049, 2013 Mich App LEXIS 871 
(May 21, 2013). This case arose out of a partnership that 
lasted approximately four months. Defendant developed  
a concept for an educational software business marketing 
online learning games to teachers and pitched her idea to 
plaintiff and her co-defendant. The three women formed 
a partnership, which did not have a written partnership 
agreement. Because of several issues, including an appar-
ent personality conflict between the parties, a website 
launch was delayed and the partnership broke down. 
Plaintiff believed that she had been ousted from the part-
nership and was surprised when her access to a partner-
ship e-mail account was cutoff and her website admin-
istration privileges were discontinued. Defendants dis-

solved the partnership and began a successor partnership, 
which launched the website within weeks. Despite e-mail 
blasts and other targeted marketing, the partnership sold 
exactly one unit for a total of $69.99. Plaintiff filed this 
action, alleging, among other things, breach of the partner-
ship agreement, breach of fiduciary duty, breach of duty 
to render information, and dissolution of the partnership. 
The trial court granted defendants’ motion for summary 
disposition on all of plaintiff’s claims. 

The court of appeals affirmed. Because there was no 
specific term set forth in the partnership agreement, which 
was open-ended about the partnership’s undertakings re-
garding developing websites then and in the future, the 
partnership could be dissolved by the express will of any 
partner. Thus, neither copartner breached the partnership 
agreement when they dissolved the partnership, and the 
trial court properly granted summary disposition for de-
fendants on plaintiff’s claim alleging a breach of the part-
nership agreement. Since plaintiff did not make a capi-
tal contribution and there were no profits to be shared, 
plaintiff was not entitled to damages or to an accounting. 
Where the fiduciary relationship between plaintiff and de-
fendants arose only by virtue of the parties’ partnership 
agreement, the trial court properly determined that the 
dissolution of the partnership could not form the basis for 
a breach of fiduciary duty. The record also showed that de-
fendants did not breach their duty to render information 
regarding plaintiff’s status in the partnership.

Contracts—Statute of Frauds Regarding 
Promises by Financial Institution
Barclae v Zarb, No 299986, 2013 Mich App LEXIS 689 (Apr 
16, 2013). In this case involving the statute of frauds provi-
sion that requires certain promises by financial institutions 
to be in writing to be enforceable (MCL 566.132(2), the 
court of appeals rejected the appellants’ claim that a bank 
officer could not rely on MCL 566.132. Appellants alleged 
that the officer had made fraudulent oral misrepresenta-
tions in inducing them to enter a debt purchase agree-
ment, claiming that he was not a “financial institution” or 
an “affiliate” of a financial institution. However, the court 
held that a financial institution can only act through offi-
cers and agents and that basic agency principles allowed 
the officer to assert the statute of frauds defense.

The court also found an agreement to delay a foreclo-
sure sale to be an agreement to make a financial accommo-
dation under MCL 566.132(2)(a). It noted that the bank’s 
agreement that it would not pursue immediate liquidation 
of a debtor’s assets after default benefitted the debtor but 
also benefitted the plaintiffs, who hoped to take over the 
debtor and make its business a going concern. The court 
rejected plaintiffs’ contention that, because the bank did 
not put itself at risk of increased loss, no financial accom-
modation existed. Plaintiffs’ claims were barred because 
there was no written agreement, and a purported writing 
consisting only of notes of an ongoing negotiation did not 
satisfy the statute of frauds.
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Council Meetings 

DATE TIME LOCATION

September 26, 2013* 4:00 p.m. Sheraton Detroit, Novi

December 7, 2013 10:00 a.m. Honigman, Detroit

*Annual Meeting
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