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From the Desk of the Chairperson
By Kevin T. Block

I am truly honored to be the recently
appointed chair of the Business Law
Section. I am glad to confirm that the
Business Law Section continues to be
on very solid ground based on the
tremendous efforts of the members of
our Section, the leaders of our committees and directorships, and members
of our council. In particular, I would like to thank and
acknowledge our immediate past Chair, Mark Peters,
for his tremendous efforts and leadership during his
term as Chair. Mark, together with the Section’s other
prior chairs, leaves very big shoes to fill.
While serving as an officer to the Section over the
last few years, I was able to attend a number of leadership events on behalf of the Section, including the Bar
Leadership Forum for the State Bar of Michigan and the
Business Bar Leaders Conference of the American Bar
Association. The speakers at these events identified certain benchmarks against which Sections of the Bar can
be measured. These benchmarks include educational
programs, participation of former Section leaders, quality publications, and a clear plan for its members. When
considering these benchmarks, it is clear to me that our
Section is well positioned for continued success.
In particular, our educational programs continue to
be a strength of our Section. The 30th Annual Business
Law Institute (BLI) was recently held in Grand Rapids
and continues to be a keystone event of the Business Law
Section. Participants at the BLI learned about the latest
statutory and caselaw updates, current trends in business law, entity structuring options, and other valuable
information. Furthermore, our Section’s Business Law
Boot Camp continues to be a model that other sections
of the Michigan State Bar follow for providing a platform for training new lawyers. Thanks for the continued
hard work of the Business Law Section’s Programs Directorship and speakers who make our Section’s educational programs a success.
Additional areas where the Business Law Section excels include active participation of our former Section
chairs and having a clear road-map of objectives for the
Section. Based on a check of the rosters of our committees, directorships, speakers, and attendees of our Section events, it is apparent that our former Section chairs
remain active in Section activities. In addition, our Section has charged itself with updating its strategic plan
every five years. With the Section’s strategic plan having
been updated in March of 2017, the Section is well positioned for the upcoming years. Lastly, the Michigan Business Law Journal of the Business Law Section continues
to be a first class, well-written, informative publication.
Thanks to Brendan J. Cahill and D. Richard McDonald
of our Section’s publication directorship for leading the
effort with respect to the Michigan Business Law Journal.

While the Business Law Section is well positioned
for continued success, it does face some challenges. One
challenge is to encourage participation in our Section
events and leadership among new business lawyers.
During my year as Section chair, I will continue the
initiatives started by Mark Peters to make connections
with law students in our State’s law schools. This will
include being involved in the law schools’ Business Law
Societies, participating in students’ transaction competitions, participating in panel forums discussing various
aspects of the practice of business law, and encouraging
law students to consider a business law practice. To assist in these efforts, the Business Law Section now provides free membership to law students.
Many thanks to our authors who have contributed
to the well-written and timely articles relating to the
Uniform Commercial Code for this edition of the Business Law Journal. If the Uniform Commercial Code is a
part of your practice, I would encourage you to consider
joining the Business Law Sections’ Uniform Commercial
Code Committee.
Again, I truly appreciate the opportunity to serve as
our Section’s chair and I look forward to working with
our Section’s council, committees, directorships, and
members.
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Tax Matters

By Eric M. Nemeth

Tax Enforcement Still Matters—At Least If You Are High Profile
Regardless of your political beliefs
and leanings, the events of the last
few months show that in high-profile
and high-stakes cases, the use of the
criminal tax statutes provide the government very powerful tools.
The recent conviction of Paul
Manafort of several tax counts (there
was not a hung jury on the tax counts)
and the guilty plea of Michael Cohen
on tax fraud charges, amongst the
various offenses, demonstrate that
tax counts can still be the proverbial
Achilles Heel in financial fraud investigations and prosecutions.
I have written extensively about
the impact of the budget cut at the
IRS in civil and criminal tax enforcement. Indeed the number of investigators, both civil and criminal, are at
a decades low with the predictable
impact upon the enforcement figures.
Recent new budgets for the IRS have
allowed for the hiring of new revenue
agents and special agents. The Michigan District is scheduled to receive
several new agents in the coming
months.
This has signaled a shift of assets
in several areas to do more with less.
This includes a de-emphasis in identity theft cases and more resources on
traditional tax investigations. There
is also an appreciable increase in
“Grand Jury” investigations where
the IRS essentially teams up with
other federal criminal enforcement
agencies such as the FBI, Homeland
Security, and others. The recent spate
of high-profile health care fraud cases
often have an aspect of tax or other financial fraud involved. While reporting all income is important, mislabeling or disguising the source of funds
can give rise to criminal tax sanctions
for filing a false tax return. The grand
jury process is used to comply with
IRC 6103, the so-called tax privacy
statute. As such, criminal defense and
corporate lawyers may find themselves trying to decipher ban records,
vis a vie their client’s personal tax returns, and not just esoteric bank fraud
charges and the like. The specter of

tax charges also raises the question
whether the accountants and advisors
have exposure for aiding or assisting
in the preparation of a false tax return
or potentially have become witnesses
against their own client. Remember
this if nothing else from this column,
tax return preparation, including an
unsigned preparer is not privileged.
This is true even if the person doing
the work is a lawyer.
There has been a lot of attention
about the IRS OVDP (Offshore Voluntary Disclosure Program).
All
may not be lost though. Clients with
unsettled offshore tax issues can still
help themselves. The first question is
whether the streamlined program is
still a good option for the client. This
program is still in continuance and
assuming the client can clear the nonwillfulness hurdle, they are in a good
position to settle their issues. In addition, more traditional approaches
may still be viable for your client. The
underlying priority is to contact the
IRS before they contact your client.
In this vein, another Swiss bank
has reached a deal with the United
States concerning the bank’s assistance with Americans evading or
avoiding their obligations. Zuercher
Kantonalbank, Switzerland’s largest publically-owned regional bank,
entered into a deferred prosecution
agreement and paid nearly $100 million in fines. The U.S. investigation
of the Swiss banks has netted over $4
billion in fines and broken the proverbial back of Swiss banking secrecy, at
least for Americans.
Closer to home, the 6th Circuit
tossed a tax suit brought against the
Detroit Downtown Development Authority and others. The suit sought
to mandate an election for the use
of any tax dollars for the Little Caesars Arena. The final ruling was determined by standing, but previous
motion practice greatly narrowed the
lawsuit.
On September 12, 2018, Charles
Rettig was confirmed by the United
States Senate to become Commission-

er of the IRS and Assistant Secretary of
Tax Policy at the U.S. Department of
Treasury. Rettig is very well known
in tax practice circles, not known to
be partisan, and has chaired committees and conferences and served on
many advisory boards. Rettig is 61
and, in a departure from most past
commissioners, has no prior government service. Rettig is a lawyer and
was a named partner in one of the
most well-known tax boutique firms
in the country. His practice focused
more upon civil and criminal tax controversy than planning. He is expected to bring a heightened emphasis on
enforcement. During his confirmation he pledged a non-partisan commitment to uniform and equal tax
enforcement.
Commissioner Rettig is taking
over an agency that has endured
years of budget cuts and personnel
shortages. These facts have led many
to believe that there are significant
gaps in IRS enforcement. That may
now be changing as the IRS has recently begun hiring and staffing new
positions with special agents and revenue agents. The hiring is expected
to address the natural attrition of the
workforce through retirements and
normal turnover and hopefully result
in net increases in staffing.

Eric M. Nemeth of
Varnum LLP in Novi,
Michigan practices in
the areas of civil and
criminal tax controversies, litigating matters in the various federal courts and administratively.
Before joining Varnum, he served
as a senior trial attorney for the
Office of Chief Counsel of the Internal Revenue Service and as a special assistant U.S. attorney for the
U.S. Department of Justice, as well
as a judge advocate general for the
U.S. Army Reserve.
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Technology Corner

By Michael S. Khoury

Spammers and Scammers and Thieves, Oh My!
The fall is sometimes a time for reflection and planning. It is also a time to
take stock of where we are as individuals and as a society. For business, it
is often a time of budgetary planning
and the determination of priorities.
Three recent and seemingly disparate
developments brought into focus for
me how different aspects of technology affect our country, our practices
as business lawyers, and our families.

The National Cyber Strategy

To some fanfare, the White House
released the National Cyber Strategy1
in September 2018. The introductory
letter from the President outlines the
purpose. “With the release of this
National Cyber Strategy, the United
States now has its first fully articulated cyber strategy in 15 years. This
strategy explains how my Administration will:
• Defend the homeland by
protecting networks, systems, functions, and data;
• Promote American prosperity by nurturing a secure,
thriving digital economy and
fostering strong domestic innovation;
• Preserve peace and security
by strengthening the ability of the United States—in
concert with allies and partners—to deter and, if necessary, punish those who use
cyber tools for malicious purposes; and
• Expand American influence
abroad to extend the key tenets of an open, interoperable, reliable, and secure Internet.”
Some may be surprised at the
claim that this is the first “fully articulated” strategy in 15 years. You may
recall that each administration has issued such a report, almost annually.
From my perspective, the fact that the
administration is paying attention is
enough for me.
The next question that may be
asked would be, “What is different?”
Well, other than what might be inter6

preted as the overt threats in the third
bullet, there isn’t much new. In fact,
the report is written as if it was the
first such strategy (which it was not).
However, the protection of networks,
our data, and our critical infrastructure is a societal priority. People like
me that work in cybersecurity and
critical infrastructure are happy that
someone in Washington is paying
some attention. Business in general
is starting to understand the importance of training to identify phishing and other scams and to counsel
personnel to stay away from spam
messages that are likely to contain
malware. Every little bit helps and
we should consider that the glass is a
quarter full here.

breach to current and former
clients as well as notification
that is otherwise required by
law
We all know that the profession
can move at glacial speeds, but these
points may seem very similar to basic
and common sense.3 What is missing
from the opinion (which is a significant omission in my view) is that every organization needs to learn from
problems and make proactive corrections and constant improvements.
Hopefully, it was sufficiently implied
that organizations will factor that into
planning.

ABA Formal Opinion 483

Those who have followed my blog
may remember that I sometimes highlight notices published by the Federal
Trade Commission that alert the public to scams. These may involve purported charities after a natural disaster that only want to pocket the donations of concerned citizens, telephone
scammers that prey on the elderly,
and the concerned telemarketers that
want to help you get lower interest
rates on your credit cards or forgiveness of your student loans.
The FTC regularly publishes alerts
that are very helpful to the public at
large, such as the alert published on
October 16, 2018, that made the public aware that scammers are increasingly demanding to be paid by gift
cards.4 If you hear of someone that
is looking to buy a lot of generic gift
cards, something may be wrong. Retail establishments should also be on
the lookout if their customers are doing this because they may be an unknowing victim.
The FTC is now publishing an annual Data Book5 that compiles data
and identifies trends that may help
law enforcement and the public in
general. That should prove to be interesting (and scary) reading to those
that are trying to keep one step ahead
of the scammers.

Hot off the presses! The ABA Standing Committee on Ethics and Professional Responsibility issued this
formal opinion on October 17, 2018,
entitled “Lawyers’ Obligations After
an Electronic Data Breach or Cyberattack.”2 The rules that require lawyers
to keep clients informed and the obligations regarding understanding the
risks of using technology led to this
opinion involving data breaches. As
stated in the introductory paragraph,
“[w]hen a data breach occurs involving, or having a substantial likelihood
of involving, material client information, lawyers have a duty to notify
clients of the breach and to take other
reasonable steps consistent with
their obligations under these Model
Rules.”
I was very interested to learn about
the wisdom that would be provided
to the bar. As part of the analysis of
the lawyer’s duty of competence, the
opinion says that the lawyer has the
following obligations:
• Monitor for a data breach
• Stop an identified breach and
restore systems
• Determine what occurred
• Preserve the confidentiality
of information related to clients
• Provide notice of the data

The FTC Wants to Help—
Really!!

TECHNOLOGY CORNER

Conclusion

As one sage philosopher once said
(and I paraphrase): “It is a dangerous
business, going out your door.”6 It is
now a dangerous business answering the phone, clicking on an e-mail,
and planning for tomorrow. Change
in the threat landscape is occurring
more rapidly than ever and vigilance
is critical.
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Michael S. Khoury
is a partner in the
Detroit office of FisherBroyles, LLP, and
specializes in business,
technology
transactions, privacy
and data security and international law. He is a past Chair of the
State Bar of Michigan Business
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NOTES
1. https://www.whitehouse.gov/wpcontent/uploads/2018/09/National-CyberStrategy.pdf.
2. https://www.americanbar.org/content/
dam/aba/administrative/professional_responsibility/aba_formal_op_483.pdf.
3. In fact, the same points were discussed
in the prior article in this column on Data
Breach and Cyber Incident Response Planning
from the Summer 2017 issue of this publication.
4. https://www.ftc.gov/news-events/
blogs/data-spotlight/2018/10/scammersincreasingly-demand-payment-gift-card.
5. https://www.ftc.gov/policy/reports/
policy-reports/commission-staff-reports/consumer-sentinel-network-data-book-2017/main.
6. From J. R. R. Tolkien, The Lord of the
Rings.
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Touring the Business Courts

By Douglas L. Toering and James A. Buster

Wayne County Business Court
Although attorneys who practice
in a court’s general-civil docket will
have cases before numerous judges,
attorneys who regularly practice in
the business courts will consistently
appear in front of only a handful of
judges. To help attorneys understand the requirements and expectations in the Wayne County Business
Court, this article introduces that
court and its three judges—Presiding
Judge Brian R. Sullivan, Judge Lita
M. Popke, and Judge Edward Ewell,
Jr.—by providing insight into the
judges’ views on status conferences,
the specific protocols they employ for
business cases, their philosophies on
discovery motions, and the faux pas
they would like to see fewer attorneys commit when practicing in their
courtrooms.

Business Dockets in the
Detroit Metropolitan Area

Although Wayne, Oakland, and
Macomb Counties all have business
courts, each court has different docket assignment protocols for business
court judges. In Wayne County, the
business judges have a full business
docket plus a 50 percent civil docket. In Oakland County, the business
judges carry a full business docket
and a criminal docket. In Macomb
County, the business judges carry a
business docket, a general-civil docket, and a criminal docket. Thus, attorneys should expect that judges in
each of these courts, as well as other
business courts, are busy but will
have differing protocols for handling
business cases.

Status Conferences

Generally, status conferences in the
Wayne County Business Court are
held 91 days after the answer is filed.
The status conferences are not merely
pro forma hearings. As Judge Popke
emphasized, “When attorneys attend
a status conference, I expect them to
have done sufficient due diligence to
discuss the case in detail and to have
a discovery plan in mind that is tai8

lored to the facts and disputes of that
particular case.” Judge Ewell echoed
Judge Popke’s point. He added that
he uses status conferences to “get a
feel for the facts of the case, the lawyers who will be practicing before the
Court, and whether there is animosity between counsel or the parties.”
Counsel should also be prepared to
discuss potential business solutions
during the initial status conference.
Presiding Judge Sullivan noted that
“status conferences are not just a process of handing out a form to be filled
out, but instead are opportunities
to discuss business solutions. Many
times, cases can be settled at the status conference.”

Specific Protocols

Judge Popke holds her business docket status conferences at 8:30 a.m. and
her general-civil docket status conferences at 10:30 a.m. Motion call for
business docket motions is on Friday
at 8:30 a.m., and general-civil motions
are heard at 9:30 a.m. Business docket dispositive motions are heard on
Tuesdays, while the general-civil
docket dispositive motions are on
Thursdays. Judge Popke encourages
attorneys to review her policies and
protocols on the court’s website. They
are available for all judges and provide information on what is required
to practice in each courtroom.
Judge Ewell does not have an explicitly defined protocol. However,
he currently decides business docket
disposition motions on Tuesdays,
Wednesdays, and Thursdays. Business docket status conferences are
held at 9:00 a.m. General-civil and
business docket motions are held
at 8:30 a.m. on Fridays. However, if
a matter requires special attention,
Judge Ewell will schedule a special
hearing.
Judge Sullivan does not have a
specific protocol for scheduling business cases. However, he did emphasize, “attorneys should utilize the
Court’s time and each other’s time
so that meaningful progress can be

made. When in doubt, use a common-sense approach to time management, and be respectful of other counsel’s time by keeping counsel and the
Court advised of any problems that
may arise.”

Discovery
Asked about discovery motions,
Judge Popke replied, “I don’t find
them problematic, and the discovery
motions I deal with are rarely frivolous.” Judge Sullivan agreed, “discovery motions serve a legitimate
purpose and are necessary because
they provide an important vehicle
for access to the Court.” On the other
hand, Judge Ewell is slightly less
enthusiastic about discovery practice, “I think attorneys tend to be too
aggressive with discovery motions at
such an early stage of the litigation
even though the meat of the case is
not really dealt with until depositions
are taken.” Nonetheless, Judge Ewell
agreed with his colleagues that discovery motions provide the parties
access to the court when an impasse
arises, “business cases deal with
some very interesting, complex issues
and many times both sides have very
valid points for and against their positions, and so the Court needs to step
in and resolve those issues to keep the
case moving along.”
The Judges agreed that counsel
should discuss discovery issues early
and often; a discovery motion hearing should not be the first time that
counsel have a substantive discussion about the merits of the motion.
“If there is a legitimate dispute, I have
no problem resolving the matter; that
is my responsibility as a Judge. But,
I have little patience for counsel who
are being obstinate merely for the
sake of being obstinate,” noted Judge
Ewell.

TOURING THE BUSINESS COURTS

Judges’ Advice About
Practicing in the Wayne
County Business Court

Every litigator wants to know what
they should do in court; they also
want to know what they should not
do. The three judges provided tips
on what attorneys should and should
not do in their courtrooms.
First, they wanted counsel to understand that business cases are different from other general-civil cases.
“For business cases, lawyers need to
take off their litigation hats and work
together as business lawyers to get
the matter resolved as quickly, efficiently as possible for their clients,”
advised Judge Popke. Judge Ewell
agreed: “Lawyers should not share
the angst of their clients, and lawyers
certainly should not let the matter become personal.”
Judge Ewell said that he wants
lawyers to contact the court as soon
as possible when seeking a temporary restraining order (“TRO”), especially when it is ex parte, “I should
have at least 24-hours’ notice.” Judge
Popke also requested that attorneys
reach out to opposing counsel (if
known) before filing a TRO, because
“it’s truly rare that the matter is such
an emergency that there is not time to
call opposing counsel to inform them
about the hearing.” Further, Judge
Popke would like counsel to carefully
review the court rule before filing a
TRO because “most TRO’s are denied
because parties do not follow the procedures outlined in the court rule.”
Judge Ewell pointed out that lawyers need to be thorough when drafting their findings of fact and conclusions of law for a bench trial. “This
is your case and you know the facts
and record better than anyone else,
including me; I should not have to go
searching through the record to find
support for your contentions.”
“An attorney is never just standing in” for another attorney at the
firm, said Judge Popke. “If you are
in the courtroom and you make an
appearance, you are representing a
client and I expect—and your client
expects—that you are knowledgeable
and can handle the matter.” Judge
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Ewell concurred, “If no one else in
your office can handle the matter,
discuss with opposing counsel and
the Court and see if the date can be
moved.”
Also, the judges lamented situations where attorneys show a distinct
lack of professionalism. “Attorneys
should respect each other’s time and
show respect to both opposing counsel and the Court at all times. Litigation can be contentious, but it should
always be conducted with poise and
professionalism,” said Presiding
Judge Sullivan. Both Judge Ewell and
Judge Popke agreed, also noting that
they are seeing more and more attorneys interrupt opposing counsel and
the court. “Sadly, I’m seeing more
and more attorneys interrupt each
other; it’s as if they believe that the
louder and more often they speak,
the more persuasive they are. I expect
better,” lamented Judge Ewell.
Nevertheless, Judge Ewell, Judge
Popke, and Presiding Judge Sullivan
all agreed that they enjoy the complex
issues involved in business cases,
and that they appreciate the general
professionalism from the business
litigation bar. Judge Ewell observed
that “business lawyers are good at
objectively analyzing the strengths
and weaknesses of their case, are
well-prepared, and are on time.”
Judge Popke agreed, “it’s absolutely
refreshing and demonstrates that law
is indeed a noble profession.”

think about what would happen if
there is a dispute; be clear and concise so that the Judge does not have
to go beyond the four corners of the
documents.”

Words of Wisdom from the
Bench

James A. Buster, an
Associate at Mantese
Honigman, PC, in
Troy, Michigan, specializes in commercial litigation, shareholder disputes, and
real estate law.

Finally, the judges wanted to remind
counsel that, when in doubt, attorneys
should go back to the fundamentals.
Be on time and be prepared—know
your case inside and out and be prepared to discuss it intelligently. Treat
each other with respect—pick up a
telephone and call opposing counsel
and work out disputes when possible. When disputes arise, brief the
matter thoroughly, do not be obstinate, and remember not to take the
dispute personally.
As for transactional attorneys,
Judge Popke shared some advice.
“When you draft your documents,

Conclusion

The judges of the Wayne County
Business Court enjoy the complex
nature of the litigation they handle
and the professionalism of the attorneys who practice before them. Their
goal is to provide a framework for
resolution of business disputes in a
prompt, efficient, and professional
manner.

Douglas L. Toering of
Mantese Honigman,
PC, is a past chair
of the SBM’s Business Law Section,
for which he chairs
the Commercial Litigation Committee and the Business Courts Committee. His practice includes commercial litigation
including shareholder litigation
and insurance litigation, business
transactional matters, healthcare
law, and business ADR.

In-House Insight

By Kim Yapchai

BFFs—The Law Firm/In-House Counsel Partnership
When law firms and legal departments work well together, the results
are a powerful partnership. Many
law firms are crucial adjuncts to legal
departments that help protect companies and achieve business goals. A
successful relationship with in-house
counsel, however, is not only about
winning cases and closing deals.
Below are five common traits identified by in-house counsel in their
“go-to” lawyers or best friend firms
(BFFs). Congratulations to those
who have achieved BFF status. Their
understanding of the in-house role
and the support needed is clearly a
competitive advantage.
1. Responsive—BFFs are service-oriented. This is the
number one rule. BFFs understand that executives
need information to make
timely decisions. Legal departments, especially global
ones, rarely work 9 am to 5
pm. BFFs work hard to demonstrate their responsiveness and accessibility before
it is needed and regardless of
time zone. If executives want
a briefing on an issue, they
offer to attend in person or
by phone. BFFs use their access to staff and resources to
accelerate the performance of
the legal department.
2. Practical—Businesses need
solutions and lawyers who
will help them to achieve
their goals in alignment with
the company values, policies,
and laws. Businesses rarely
need to understand the history of the law or achieve
the insights associated with a
law degree. Outside counsel
that helps to find solutions
are especially valuable. Business people want to know
their options. BFFs use this
opportunity to show off innovative thinking and their
knowledge of the business
and industry. BFFs know
that businesses get frustrated
10

3.

4.

with lawyers who only play
police and put up roadblocks
to business goals without
helping to find a legally permissible way to advance the
company strategy.
Cost-Conscious—BFFs are
not always on the clock.
BFFs answer questions free
of charge from time to time.
BFFs provide free training
for the department and realize its value as a business development tool. BFFs don’t
charge for general legal updates that their firm issues
or for alerts which are readily available on social media
(hint: Iran sanctions). BFFs
spend company money like
it is their own. They review
staffing and select cost-effective options. Though not
always possible, a business
runs best when there is predictability. BFFs increase
predictability by forecasting expenses accurately and
eliminating surprises to the
extent possible. They also
monitor project spend and
lead conversations when the
forecast needs to be adjusted.
Executive Summaries—BFFs
create materials that are
easy to use within the business, not just the courtroom.
Sometimes
an
in-house
counsel is like a translator
between the law firm and the
business. BFFs help to bridge
that gap. BFFs inquire about
the business’ preferences –
PowerPoint, e-mail, memo,
talking points, etc. and keep
that in mind when they
draft. Synthesizing a complex matter down to a onepage executive summary is
a challenge and takes talent.
By understanding the communication style of the leaders, BFFs create materials
that the in-house counsel can
easily flip to a manager or

business leader without a lot
of editing. This saves time,
especially in a crisis. In general, business people want
to know the issue, the impact, the options, and what is
needed from them. These are
good skills for interactions
with boards of directors also.
5. Benchmark—BFFs
build
credibility and show their
knowledge of an industry by
sharing benchmarking information. One easy way to do
this is by helping in-house
counsel achieve recognition
for best practices. BFFs have
a good sense of innovative
practices and how a company’s operating procedures
compare to other benchmarked companies. Sharing
best practices from other
companies and industries
also helps in-house counsel
to save time and money.
Just like in life, best friend relationships change from time to time.
As the law firm and in-house partnership continues to evolve, it will
be interesting to see if the BFFs traits
differ in the future. The introduction
of innovative service models and contract attorney firms will provide the
opportunity for new and different relationships. BFFs, however, will stay
one step ahead of that by continuing to identify what makes in-house
counsel’s life easier and delivering
that service.

Kim Yapchai is Chief
Ethics & Compliance Officer at Tenneco in Lake Forest,
Illinois. Tenneco will
be a $17 billion company once it acquires
Southfield-based Federal Mogul.
She is also a former co-chair of the
SBM In-House Counsel Committee.

The Hits Just Keep on Comin’—A
Discussion on UCC Article 9 and
Filing System Reform
By Darrell W. Pierce
When revised Article 9 of the Uniform Commercial Code (“Revised Article 9”) was
being drafted, I served as a liaison between
the Drafting Committee and the community
of Article 9 filing officers as the Chair of the
Article 9 Filing Project. Revised Article 9 was
going to implement some significant changes
to the article filing system envisioned by the
Drafting Committee and the users of the filing system, and the filing officers needed to
be on board.
One of the primary objectives of the Filing Project was to create the Model Administrative Rules (the “Model Rules”), which
Article 9 requires filing officers to consult in
adopting their own administrative rules. The
Model Rules are promulgated by the International Association of Commercial Administrators (“IACA”) which is, if you will, a trade
association of filing officers (primarily from
the United States and Canada) who administer commercial registries for business organizations under various “corporate” laws and
personal property security interests under
Article 9 (or the similar Canadian Personal
Property Security Acts).
The Model Rules were drafted by a committee of filing officers for which I acted as
scrivener. The process involved multiple
drafting sessions over a period of years.
Comments were solicited from the Drafting
Committee and the Article 9 user community
throughout the process.
The Model Rules were sufficiently complete so that they could be reviewed and
approved by the Drafting Committee, with
a reference to the Model Rules incorporated
into the model uniform version of Revised
Article 9 that was finalized and approved in
the summer of 1998. The states were given
three years to adopt Revised Article 9 with
a uniform effective date of July 1, 2001, and
I thought I could “retire” as Chair of the Filing Project, thinking that my role as such had
been fulfilled.
Unfortunately, as the uniform effective date approached, a somewhat different
group of filing officers (turnover is constant)

and in-house counsel took a look at the Model Rules and concluded some significant revisions were needed. This was unfortunate because those advocating for the changes had
not participated in the Model Rules drafting
sessions and did not fully appreciate the rationale for certain Model Rules. The result in
the early 2000s was a version of the Model
Rules that unwittingly deleted critical concepts.
As a result, the Filing Project team was reactivated, and we worked to re-educate the
IACA membership and to restore the Model
Rules. This was successfully accomplished
and once again, I thought I could safely “retire.”
There was an issue brewing, however,
with the treatment of individual debtor
names. One of the great improvements made
by Revised Article 9 was to make debtor
names for business organizations certain and
objectively verifiable.1 But the Drafting Committee felt it had to accept the common law
rule regarding individual names (one has the
name one is known by) which does lend itself
to objective verification. There were many
cases, and the lending community began to
advocate for a different rule.
Lenders love certainty, so they promoted
a rule where a driver’s license name might
be used (other state ID was also acceptable).
A new Drafting Committee further revised
Article 9 in 2010, adding alternative driver’s
license rules. One required the driver’s license name to be used and has been adopted
in all but six states. The other, alternative rule
made the driver’s license name a “safe harbor” namealways effective but allowing for a
common law name (if different) to be used as
well. Again, the Model Rules are further revised, and I imagined that, with a decade of
experience with Revised Article 9, the Filing
Project’s work was finally complete.
Well, in 2018, I am still working for the
American Bar Association’s Task Force on
Filing Office Operations and Search Logic.
My Co-Chair2 and I still attend IACA each
year. We have found that filing officer turn-
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over creates ongoing demand for training
and assistance. Accordingly, we have (with
IACA) developed a series of classes that we
make available to the filing officers at IACA’s
annual conference and by webinar.
My point in reviewing my history with
filing system reform is to observe that even
if the law is stable, human turnover results
in an ongoing need to keep underlying principles in mind so mistakes are avoided. I
think a similar history has transpired with
respect to the caselaw related to the filing
system. There was a flurry of “did you really mean to do this” cases where filers who
might have prevailed under old Article 9
sought relief from Revised Article 9 strict
debtor name requirements.3 There were also
cases where individual common law names
were in question (is a nickname sufficient – at
least where the debtor always went by his or
her nickname?).4 These cases were followed
(as might have been expected) after the 2010
amendments with another round of “did you
really mean to do this” cases (discussed below) regarding driver’s license names.
Is there much more to fight over? In my
opinion, probably not. There are no really
“new” issues in the Article 9 filing system
cases. But, as the turnover in filing officers
creates demand for ongoing training, new
parties to disputes are creating demand for
the courts to re-visit filing system issues. Fortunately, as shall be seen, the courts are continuing to enforce Article 9’s strict if sometimes harsh rules.5

Filing Office Error

Article 9 contains many provisions designed
to reduce or eliminate filing office error. This
is because filing office error usually results
in one or another innocent party being hurt;
typically, a filer who thinks they are on file,
or a searcher who gets clean results notwithstanding a prior filing being in the system.
Article 9 causes the innocent searcher to
bear the loss (the Drafting Committee had
to establish an outcome) but no one is happy
about it.6 Accordingly, one hopes that filing office error does not happen very often,
especially because most filing offices enjoy
substantial immunity from prosecution for
errors and simple negligence.
West Virginia is an exception. It waives
sovereign immunity to the extent a filing office carries insurance and the West Virginia
Secretary of State carries a policy. As a result,
it has become the subject of a couple of filing

office error cases. In the Sheehan case,7 a bankruptcy trustee sued the filing office because
a financing statement was mis-indexed and
did not appear on a search under the debtor
name. The trustee alleged that the hidden
security interest was an unconstitutional taking by the filing office with notice depriving
the trustee, in its capacity as lien creditor, of
its rights. The court disagreed, pointing out
that Article 9 itself outs a searcher on notice
that it may take subject to a security interest
perfected by a mis-indexed financing statement.
The filing office did not fare as well in
the Reckart case.8 In that case, a filer submitted two financing statements, one to be filed
against Reckart and one to be filed against
an affiliaetd company, along with a check in
the amount of the filing fee for a single filing. The filing office stamped both financing
statements as filed, indexing one (against
the affiliate) and returning the Reckart one
(stamped filed) to the filer.9 The court found
both financing statements to be filed and dismissed the fact that only one filing fee was
tendered by noting that the memo line on the
filing fee check said it was for the Reckart financing statement so that is the one the filing
office should have filed.10
In Farmer’s & Miner’s Bank v Lee,11 a secured party took security interests in certain
of the debtor’s equipment. At a later time, the
secured party agreed to release one item of
the equipment. It filed a UCC3 amendment
electronically to accomplish this, indicating
the amendment was a “Collateral Change—
Delete” and describing the item to be released. When a searcher asked for a copy of
the UCC3 amendment, the filing office presented the data that was filed electronically
by printing it on a form UCC3. Unfortunately, the form onto which the data were printed had an error. Instead of printing out the
boxes filled in for a collateral change—delete
as they would have been filled in on a paper
UCC3—the filing office instead erroneously
included the collateral language from a form
UCC1; i.e., “This FINANCING STATEMENT
covers the following collateral,” indicating
that the released item is now the only item of
ongoing collateral. The court correctly held
that the filing office error in presenting the
UCC3 data is not binding on the releasing secured party.

THE HITS JUST KEEP ON COMIN’

Adequacy of Filing Office Systems

Does the filing office have a duty to provide
some level of protection for filers and searchers? Does it have to provide a minimum level
of search logic? The Tyringham case, noted
above, stands for the proposition that the
filing office need not provide any particular
search logic. A more recent case from Wisconsin reminds us of this. In the ISC case,12
the secured party tried to file under the
debtor name of ISC, Inc. but, unfortunately,
added an extra space between the “c” in
“Inc” and the following period (i.e., “ISC, Inc
.”). Because the Wisconsin filing office does
not ignore spaces (notwithstanding that the
Model Rules recommend otherwise), the
debtor name was appropriately held defective. I do not believe that, prior to this case, it
was well-known in the Article 9 community
that Wisconsin did not “ignore” spacing in
its standard search logic. It reminds us that
it is to everyone’s benefit that filing offices
make their administrative rules and search
logic publically available.

Debtor Name

By now, everyone should know that there is
simply no substitute for being 100% correct
with the debtor name. The search logic does
not provide enough comfort, as illustrated
by the ISC case. However, mistakes still get
made and litigators will try to save the day.
Fortunately, courts are not buying the arguments and are enforcing Article 9’s strict
name standards.
In Fishback,13 the secured party was left
unperfected because it included a “tag line”
(i.e., “abn Zelenka Farms”) as part of the
debtor name on its financing statement. The
tag line was not part of the debtor’s name as
determined under UCC 9-503 (“BFN Operations, LLC”) and its inclusion in the debtor
name on the financing statement name prevented the financing statement from being
found by a search under the correct name using the filing office’s standard search logic. It
is not enough to provide the debtor name as
part of what is included in the debtor name
box or field.
The driver’s license name is what it is—
warts and all—and it is the name to be used
even if the debtor’s “true” name is different.
When a debtor’s middle name of “Mark” appeared on his driver’s license as “Markt,” it
is indeed “Markt” that counts for Article 9
purposes.14

13
The secured party’s litigator tried to be
creative in the Pierce case.15 The debtor’s
name as printed on his driver’s license was
“Kenneth Ray Pierce” but the secured party
filed under “Kenneth Pierce” without providing any middle name. After the debtor
went bankrupt and the financing statement
was challenged, the secured party argued
that the driver’s license also has the debtor’s
signed name where he signed as “Kenneth
Pierce.” In the view of the secured party,
“Kenneth Pierce” was also a “name indicated on the driver’s license” that should be
sufficient under Article 9. The court pointed
out that using the particular filing office’s
standard search logic, a search under “Kenneth Pierce” would not find “Kenneth Ray
Pierce”16 and, accordingly, the financing
statement was not effective.

Secured Party Name

The strict debtor name standards do not
apply to secured party names because
financing statements are not indexed under
secured party names. Courts have confirmed
that a “tag line” after a secured party name
(usually indicating the secured party’s status as an agent or representative of others) is
fine,17 and at least one court has allowed the
use of a trade name for a secured party.18

Collateral Description

Courts will afford some wiggle room with
collateral descriptions. Debtor name rules
need to be strict to protect searchers and to
reduce transaction costs by allowing for strict
search logic. But once a financing statement
is found, all it needs to do is sufficiently indicate the collateral to put a searcher on notice
of further inquiry. For example, “certain
equipment” would be adequate to indicate
various, albeit unspecified, items of equipment.19 The searcher will need more diligence outside the filing system to determine
what is actually going on.
Is it enough to merely indicate that there
is a secured transaction in effect, inviting the
searcher to make further inquiry? The answer is “no” as Article 9 requires some “indication” of the collateral. In the 180 case,20
a secured party described the collateral by
means of a mere cross-reference to its security agreement (“All Collateral described in
First Amended and Restated Security Agreement dated March 9, 2015 between Debtor
and Secured Party.”) The court held, correctly in my opinion, that Article 9 requires
some indication of the nature of the collat-
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eral, not just an indication that collateral exists. Otherwise, financing statements might
be filed only with party information as the
presence of some (unspecified ) collateral can
be inferred. The court did not treat the case
as an easy one, however, given the plain fact
a searcher would be put on notice by the financing statement, but the bottom line is that
Article 9 has its requirements that must be
met.
Fin Oversight & Mgmt Bd v Altair Global
Credit Opportunities Fund (In re Fin Oversight
& Mgmt Bd),21 presented a somewhat more
sympathetic case, as the collateral description cross-referenced a publically available
document (the bond resolution) as opposed
to a private security agreement, but the court
held (properly in the author’s view) the collateral indication needed to be found in the
UCC records.

Authority to File

No financing statement or financing statement amendment is effective unless properly
authorized by an appropriate party (debtor
for new financing statements and collateral
add amendments and secured party for
other amendments), and if there are multiple
secured parties on a financing statement,
authorization by one of them is not effective
as against the others (absent an applicable
agency relationship).22
In the First Guaranty case, we are reminded that a termination statement terminates
the authorizing party’s interest in a financing statement—it does not necessarily terminate the financing statement itself.23 This
seems illogical because the name “termination statement” suggests something is in fact
being terminated, but that is the way things
need to work to protect secured parties who
do not authorize a termination. In First Guaranty, there were two secured parties. SP1 terminated and SP2 argued that SP1’s termination was wrongful, violated SP2’s rights, and
tortuously interfered with SP2’s rights.24 The
court disagreed, correctly determining that
SP1’s termination had no effect whatsoever
on SP2’s perfected status.
The Wheeler25 case reminds us that once an
authorized UCC filing is made, it is effective
and cannot be revoked. Wheeler involved a
termination statement filed in error by the
bank’s loan processor. The termination was
followed by an amendment ten minutes later
that purported to add the bank back as a secured party, by a correction statement nine

months later that alleged the termination
was filed in error, and by a new UCC1 initial
financing statement about a year later. After
a careful analysis, including the observation
that secured parties need to have incentives
to be accurate, the court correctly concluded
that the termination was effective as it was
filed by an authorized person (even if in error), the amendment was not effective because the initial financing statement was already effectively terminated, the correction
statement had no legal effect26 and, while the
bank ultimately reperfected its interest, it lost
to an intervening secured party who moved
into first position when the bank’s financing
statement was terminated.
Note that authority to file is determined
by the law of agency, outside of Article 9.
How does a searcher determine if a particular
amendment, particularly a termination statement, is effective or not? The searcher will
either decide that it can “trust” the termination statement, or it will have to make further
inquiry outside the UCC fling system. This is
a decision that clients should make after consultation with counsel.27

What’s Next?

The courts generally are continuing to reach
the right outcomes in UCC filing system
cases. Nothing appears to be broken and
in need of fixing at this time. There is no
“wrong” decision that needs to be rectified
nor is there any significant “open” filing system issue that needs to be resolved.28 We are
reaching the second or third generation of
Revised Article 9 cases, and issues are being
re-visited as they need to be from time to
time.

NOTES
1. This allowed the Drafting Committee to rebalance the roles filers and searchers. Before Revised
Article 9, a debtor name was acceptable, even if it contained “minor” (as opposed to “seriously misleading”)
errors. This required searchers to search name variations
to find names with typos and the like. By making the
debtor name objectively verifiable, the Drafting Committee was able to implement a rule that puts the onus
on the filer to get the debtor name right while protecting
searchers (if a search under the correct debtor name using the filing office’s standard search logic does not find
the erroneous debtor name, the erroneous debtor name
is seriously misleading as a matter of law) and reducing
transaction costs (the Model Rules propose a very strict
– close to exact match – search logic that reduces costs
by minimizing “hits”).
2. Paul Hodnefield, Associate General Counsel for
Corporation Service Company.

THE HITS JUST KEEP ON COMIN’
3. Courts have held that there is no duty for the filing office to provide any particular type of search logic,
to follow any particular requirements in designing their
search logic or even to properly program to their own
administrative rules’ requirements. See, In re Tyringham
Holdings, Inc, No 06-32385-DOT, Adversary Proc. No.
06-03142-DOT (Bankr ED Va Dec 1, 2006), and Receivables Purchasing Co v R&R Directional Drilling, 263 Ga App
649, 588 SE2d 831 (2003).
4. While one court felt that the old Article 9 “reasonably diligent searcher” standard survived, at least
with respect to individual names (e.g., Nazar v Bucklin
Nat’l Bank (In re Erwin), No 02-10227, 02-5176 (Bankr D
Kan June 27, 2003), holding the frequently used “Mike
Erwin” was a “correct” name for “Michael A. Erwin”),
subsequent cases have taken a different view. Clark v
Deere & Co (In re Kinderknecht), 308 BR 71 (10th Cir BAP
2004) (“Terry” inadequate for “Terrance”), Pankratz
Implement Co v Citizens Nat’l Bank, 130 P2d 57 (Kan 2006)
(“Roger House” inadequate for “Rodger House”), and
In re Larsen, No 09-00219-Imj7 (Bankr SD Iowa, Mar 10,
2010) (“Mike” inadequate for “Michael”).
5. Article 9 users prefer clear results, even if those
results are sometimes harsh in their application. For
example, priority is determined by first to file or perfect
and knowledge of a prior unperfected security interest
is irrelevant.
6. UCC 9-517.
7. Sheehan v Peoples Bank, NA (In re Feed Store, LLC),
No 5:16-bk-1257, Chapter 7, Adversary No. 5:17-ap-8
(Bankr ND W Va Mar 13, 2018).
8. In Re Reckart Equip Co, Case No. 12-bk-670
(Bankr ND W Va Mar 9, 2017).
9. Note that the filer mimicked the standard process for filing a paper filing while requesting a paper
file-stamped acknowledgement, as set forth in UCC
9-523(a). The filer submits two copies of the same filing
with a single filing fee, the filing office stamps both copies a filed, retains one copy for indexing and returns the
other copy to the filer as the acknowledgment of filing.
10. I served as an expert on the Reckart case. I do
not believe the court found or understood that, in accordance with typical filing office procedure, the check was
removed from the filing package to be deposited right
away, so the indexing filing officer would not see the
check or its memo line.
11. No 6:15-CV-64-HAI (ED Ky Oct 19, 2017).
12. SEC v ISC, Inc, No. 15-cv-45-jdp (WD Wis Aug
30, 2017).
13. Fishback Nursery, Inc v PNC Bank, NA, No
3:16-CV-03267-B (ND Tex Dec 19, 2017. Note that
the standard search logic in question was that of the
Michigan Secretary of State. Michigan generally follows
IACA’s recommended search logic.
14. In re Ronald Mark Nay, No 16-90762-BHL, Adv.
No. 16-59032 (Bankr SD Ind Jan 23, 2017).
15. In re Pierce, 581 BR 912 (Bankr SD Ga Feb 1,
2018).
16. An experienced Article 9 attorney will observe
that the IACA Model Search Logic, if implemented,
would have found “Kenneth Ray Pierce” because having nothing in the middle name box or field is logically
equated with having anything in the box or field. Unfortunately for the secured party, this filing office did not
implement the IACA Model.
17. In re Farley, 387 BR 751 (Bankr SD Ohio 2008).
18. In re American Consol Transp Cos, 433 BR 242
(Bankr ND Ill 2010).
19. Use of Article 9’s collateral types (e.g., accounts,
inventory, equipment, general intangibles, etc.) is deemed
to adequately indicate items that fall with the UCC definitions for such types.
20. In re 180 Equip, LLC, No 17-81749, Adv. No.
18-8003 (CD Ill Aug 20, 2018).
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21. 590 BR 577 (D Puerto Rico Aug 17, 2018).
22. UCC 9-510.
23. First Guaranty Bank v Republic Bank, Inc, No
1:16-cv-00150-JNP-BCW (D Utah Nov 17, 2017).
24. This is an interesting argument, trying to recover
from SP1 because the debtor had little or nothing to
offer of value even if SP2’s perfected position was preserved (as it was).
25. Crop Prod Servs v Wheeler (In re Wheeler), No 1650392-acs, AP No. 16-0521-thf (WD Ky Dec 22, 2017).
26. Indeed, correction statements are now called
information statements because they have no legal effect
and do not “correct” anything. See UCC 9-518.
27. This may not be easy. Secured parties have no
duty under Article 9 to respond to inquiring searchers.
Secured parties do have a duty, however, to respond to
debtor inquiries under UCC 9-210, which provides a
procedure by which debtors can request an accounting
of their collateral and secured obligations. So, lenders
usually cooperate with potential subsequent lenders.
28. While blockchain technology might offer an
option for UCC filing systems, there is no present need
to supplant the filing offices’ as the trusted third party
keepers of the filing records. The current system is efficient and cost-effective (even though filing offices are
revenue generators for their states). There is some discussion over the proper means to fill in a financing statement where the debtor is a common law trustee (which
debtor name boxes/fields to use), but there is no case
that has raised the issue.
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Fiduciary Duties, Corporate
Purpose, and Director Conscience
By David F. Hansma
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Imagine a closely held corporation whose
founders and directors are committed to
managing the corporation according to
Christian principles. Imagine also that the
Department of Health and Humans Services,
acting pursuant to statute, mandates that our
hypothetical corporation provide its female
employees insurance coverage for abortifacient contraception. The penalty to the corporation if it refuses to comply could be as
high as $1.3 million per day. Now imagine
that the directors of our corporation object
to providing such insurance coverage and
file a lawsuit challenging the contraception
mandate. These are the basic facts of Burwell v Hobby Lobby Stores, Inc,1 in which the
Supreme Court of the United States held that
the contraception mandate under the Affordable Care Act (ACA)2 violated the Religious
Freedom Restoration Act of 1993 (RFRA).3
Now imagine that Hobby Lobby lost in
the Supreme Court, that its directors still refused to comply with the mandate, and that
Hobby Lobby was forced to shutter due to
the ruinous penalty. Finally, imagine that
one of Hobby Lobby’s minority shareholders
could not care less about abortifacient contraception; all he knows is that his shares are
now worthless because of the directors’ decision to disobey the law. Could the directors
be held liable in a suit by this minority shareholder for breach of their fiduciary duties?
The answer under Michigan law is yes,
because Michigan law requires directors to
pursue policies that maximize shareholder
wealth over the long term. Decisions that
force a corporation out of business obviously
are not wealth-maximizing.
Numerous scholars advocate abandoning the default wealth-maximizing fiduciary
duty to allow directors to consider the interests of constituents other than shareholders.
This would be a mistake. The duty to pursue
profits actually protects directors’ consciences by freeing them from a duty to pursue other social policies they may oppose. Freedom
to serve the interests of multiple constituents
would quickly become a duty to do so. Thus,
expanding the fiduciary duties owed by di-

rectors would only increase the likelihood
of conflict between directors’ conscience and
their fiduciary duties.
Instead of changing the default fiduciary
duty, I argue that founders and directors of
closely held businesses can protect their freedom of conscience by contracting around the
default fiduciary duty. Specifically, founders concerned that traditional fiduciary duties may one day conflict with duties of
conscience can (1) include exculpatory provisions in their articles of incorporation, (2)
codify non-wealth-maximizing purposes in
the articles of incorporation, and (3) enter
into shareholder agreements modifying the
fiduciary standard.

The “Corporate Purpose” Debate

This article relates to the question of “corporate purpose,” which asks “whether directors or managers can consider the interests
of non-shareholder constituencies.”4 While
framed in terms of corporate purpose, the
debate is really over the fiduciary standard
applicable to directors and managers of forprofit companies.5
Though not often discussed directly in
caselaw, debate on this topic “has raged
through the corporate literature for more
than eighty years[.]”6 One article claims it is
“[o]ne of the most fundamental questions in
corporate law.”7 Another scholar has said,
with perhaps undue hyperbole, “It is the
most important issue in corporate law, and
one of the most important questions in contemporary social organization.”8
Generally speaking, there are two competing theories. “The dominant theory is
shareholder wealth maximization[.]”9 This
theory holds that directors must pursue
shareholders’ interests ahead of those of nonshareholders for the purpose of maximizing
shareholder value.10 I call this theory “shareholder primacy.”11 The shareholder primacy
model does not require that corporations
always pursue wealth maximization in the
short term. Rather, directors may take actions that benefit other constituents, such as
employees, creditors, and society in general,
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if those considerations have some rational relationship to maximizing the benefit to shareholders in the long run.12
On the other side of the debate is what
I will call the “nonshareholder constituent
model.”13 By this, I am referring to various
theories that argue directors may “steer the
corporate ship” to the benefit of “non-shareholding stakeholders, including employees,
consumers, and the public generally, even
when shareholder interests are in tension
with such pursuits.”14
Above, I said the debate is about the fiduciary standard applicable to directors. While
this is true, it should be noted that a shareholder primacy fiduciary standard will often
be unenforceable. In our hypothetical situation above, the deliberate decision to disobey
the law and financially ruin the corporation
is obviously not wealth-maximizing. In most
other situations, though, directors will be
able to pursue any goals they please if they
can at least articulate a long-term wealth
maximizing purpose for the action. Under
the business judgment rule, courts will defer
to that decision and will not review whether
the action is actually wealth-maximizing 15
Thus, the corporate purpose debate is not really about what directors may do, but what
they may be required to do:
Proponents of shareholder wealth
maximization typically treat corporate
governance as a species of private law,
such that the separation of ownership
and control does not in and of itself justify state intervention in corporate governance. In contrast, stakeholderists
commonly treat corporate governance
as a species of public law, such that the
separation of ownership and control
becomes principally a justification for
regulating corporate governance so as
to achieve social goals unrelated to corporate profitability.16

The Hobby Lobby Decision

In 2014, the Supreme Court issued its decision in Burwell v Hobby Lobby. Hobby Lobby
was started by David Green over 45 years
ago.17 At the time of the decision, Hobby
Lobby operated 500 stores and had more
than 13,000 employees.18 Hobby Lobby
remains “closely held, and David, [his wife]
Barbara, and their children retain exclusive
control of [the company].”19 “Hobby Lobby’s
statement of purpose commits the Greens to
‘[h]onoring the Lord in all [they] do by oper-

ating the company in a manner consistent
with Biblical principles.”20 Each member of
the Green family “signed a pledge to run the
business[] in accordance with the family’s
religious beliefs and to use the family assets
to support Christian ministries.”21
The Hobby Lobby decision presented two
corporate law issues: (1) whether a business
corporation is a “person” under RFRA and
(2) can such a corporation “exercise religion”
under RFRA.22 The Supreme Court answered
both questions affirmatively. In addressing
the second issue, the Court rejected the idea
that “RFRA does not protect for-profit corporations because the purpose of such corporations is simply to make money.”23 The Supreme Court held, “While it is certainly true
that a central objective of for-profit corporations is to make money, modern corporate
law does not require for-profit corporations
to pursue profit at the expense of everything
else, and many do not do so.”24 As examples, the Court noted that corporations may
choose to exceed legal requirements for pollution control or working conditions. “If forprofit corporations may pursue such worthy
objectives, there is no apparent reason why
they may not further religious objectives as
well.”25
Some commentators have read Hobby
Lobby as a rebuke of shareholder primacy.26
This is an incorrect reading. Hobby Lobby
stands only for the proposition that a forprofit corporation can pursue purposes other
than making money, including practicing
religion. But, the decision does not discuss
directors’ fiduciary obligations.
In fact, the Hobby Lobby decision makes
no direct reference to fiduciary duties. Further, some portions of the decision seem to
recognize that the shareholders of Hobby
Lobby agreed to forgo wealth maximization.
For example, the Court specifically noted,
“The companies in the cases before us are
closely held corporations, each owned and
controlled by members of a single family[.]”27
The Court also held that corporations can
pursue non-wealth maximizing activities “[s]
o long as its owners agree[.]”28 Finally, the
Court discounted the possibility that a publicly traded corporation would find itself in
Hobby Lobby’s position: “[T]he idea that unrelated shareholders ... would agree to run a
corporation under the same religious beliefs
seems improbable.”29
In other words, Hobby Lobby recognized
that modern corporate law does not contain
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any legal bar to corporations pursuing goals
other than profit. But, Hobby Lobby does not
address the state law issue of director fiduciary duties when pursuing those goals, nor
does it address how directors can avoid fiduciary liability in future cases.

Michigan Law Requires
Shareholder Primacy

If a director
could justify
his conduct
as being in
service of
any number
of corporate
constituents
rather
than just
shareholders,
holding that
director to
a standard
of good faith
would become
exceedingly
difficult.

Unsurprisingly, scholarship on the law of
corporate purpose focuses primarily on
Delaware law. Nevertheless, the discussion
usually begins with the Michigan Supreme
Court’s famous decision in Dodge v Ford
Motor Co.30 In 1916, Ford Motor Company,
at the direction of Henry Ford, its majority shareholder, announced that it would no
longer pay discretionary dividends. Instead,
according to Ford, those profits would be
reinvested in the company for the benefit of
employees and customers: “My ambition ...
is to employ still more men, to spread the
benefits of this industrial system to the greatest possible number, to help them build up
their lives and their homes.”31 The Dodge
brothers, who were minority shareholders,
sued Ford for breach of his fiduciary duties.
The Michigan Supreme Court held that Ford
could not base his decision on interests of
nonshareholders:
There should be no confusion (of which
there is evidence) of the duties which
Mr. Ford conceives that he and the
stockholders owe to the general public
and the duties which in law he and his
codirectors owe to protesting, minority
stockholders. A business corporation
is organized and carried on primarily for the profit of the stockholders.
The powers of the directors are to be
employed for that end. The discretion
of directors is to be exercised in the
choice of means to attain that end and
does not extend to a change in the end
itself, to the reduction of profits or to
the nondistribution of profits among
stockholders in order to devote them
to other purposes.32
Later in the decision, the Court reiterated this
rule: “[I]t is not within the lawful powers of
a board of directors to shape and conduct the
affairs of a corporation for the merely incidental benefit of shareholders and for the primary purpose of benefiting others[.]”33
Though seminal, Dodge did not announce
a new rule. Instead, Dodge’s wealth maximization rule was a “succinct restatement of

the preceding several decades of Michigan’s
common law.”34 Moreover, Dodge has never
been overturned, and was reaffirmed on at
least one occasion.35
In other cases, Michigan courts have announced rules similar to Dodge. In Veeser v
Robinson Hotel Co, for example, the Supreme
Court held, “The law requires of the majority the utmost good faith in the control and
management of the corporation as to the minority and it is the essence of this trust that
it must be so managed as to produce to each
stockholder the best possible return upon his
investment.”36 While this decision states the
fiduciary standard for majority shareholders, Michigan courts have typically treated
the fiduciary duties of directors and majority shareholders the same.37 Notably, the rule
from Veeser also has not been overturned,
and has even been reaffirmed by recent federal decisions.38

Shareholder Primacy should be
Maintained in Michigan

From a normative perspective, the Dodge
rule is optimal for several reasons. First, the
nonshareholder constituent model is simply
unworkable for any period of time. Former
Delaware Chancellor (now Chief Justice of
the Delaware Supreme Court) Leo Strine, Jr.,
wrote that it is “unrealistic” to think “corporations authorized to consider other interests
will be able to do so at the expense of stockholder profits if voting control of the corporation remains in the stock market.”39
The nonshareholder constituent model
also suffers from the “two masters” problem
and the “director sin” problem.40 Because directors cannot serve two masters, directors
will pursue the action that favors their own
self-interests.41 If a director could justify his
conduct as being in service of any number of
corporate constituents rather than just shareholders, holding that director to a standard
of good faith would become exceedingly difficult.42 As the Delaware Chancery Court has
explained, “[H]uman nature may incline even
one acting in subjective good faith to rationalize as right that which is merely personally
beneficial.”43
For purposes of this article, the best argument for shareholder primacy is that it
protects director conscience by providing a
rationale for freedom from government intervention. As mentioned above, shareholder
primacy is a fiduciary standard imposed on
directors, but it is not a legal requirement im-
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posed on the corporation itself. Thus, corporations are free to pursue social good or not.
While corporations can be punished for failing to obey specific laws, corporations and
their directors cannot be sued for failing to
spend money and resources on pursuing societal benefits that are not imposed by law.
Indeed, directors have a positive duty not to
spend resources on such societal benefits (unless it also maximizes shareholder wealth)
because they owe their fiduciary duties to the
shareholders, not to society at large.
This is not to say that corporations should
pollute as much as they can get away with,
discriminate whenever they can, and pay
no more than minimum wage to every employee. Reasonable business judgment often
allows, or even requires, corporations to do
more than the law requires. But, the nonshareholder constituent model could take
away from directors, and the shareholders
who elected them, the ability to decide what
the corporation will do within the bounds of
the law and put that power in the hands of
someone else.
Some scholars who support the nonshareholder constituent model have readily
admitted that the preferred policy is not freedom for directors to pursue social good, but
an obligation to do so. Consider the following quotes from two scholars:
Once the interests of the corporation
itself, not simply the welfare of its
shareholders, is made the focal point
of legal and business analysis, the issue
of both its rights and its “responsibilities” can be more squarely addressed.
Corporate responsibilities can be mandated by laws requiring specified corporate behavior, as in the ACA itself.44
and
If we cannot keep corporations out of
our democracy, then we must have
more democracy in our corporations.
Corporate law should be reformed to
require attention to non-shareholder
interests in the boardroom.45
It seems unlikely that directors who, based
on conscience, wish to swim against the cultural current du jour would fare well under a
system of “more democracy in our corporations.”
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Corporations can Contract Around
Default Fiduciary Duties

Since wealth maximization is, and should be,
the law in Michigan, the way to avoid fiduciary liability is to contract around it.
First, the corporation’s articles of incorporation should contain an exculpatory provision limiting the director’s liability in the
event of a breach of fiduciary duty. The Business Corporation Act allows articles of incorporation to eliminate or limit “a director’s liability to the corporation or its shareholders
for money damages for any action taken or
any failure to take any action as a director[.]”46
But, articles of incorporation cannot limit liability for “[i]ntentional infliction of harm on
the corporation or the shareholders.”47 No
published Michigan case has interpreted this
section, and it is unclear when non-wealth
maximizing conduct would constitute “intentional infliction of harm.” Nevertheless,
this limitation means an exculpatory provision in the articles of incorporation will not
be sufficient to protect directors from liability in all cases. In our hypothetical above,
for example, it is inarguable that the conduct
that resulted in the fines was intentional and
was certain to result in the fines. This could
be considered intentional infliction of harm.48
Conscientious directors should therefore do
more than provide for exculpation.
Corporations such as Hobby Lobby or
our hypothetical corporation should also memorialize non-wealth maximizing corporate
purposes in their articles of incorporation.49
As professor George Mocsary has noted,
there is a “distinct lack of clarity in whether
the common law of corporate purpose would
recognize a chartered nonstandard strategic
purpose.”50 There does not appear to be any
case in Michigan deciding whether a business corporation can specifically designate
a corporate purpose unrelated to making
money for its shareholders. Nevertheless,
Professor Mocsary observes that certain Delaware jurists “appear cautiously open to the
possibility that corporations might validly
be chartered to pursue nonstandard ends.”51
Given Michigan’s policy of freedom of contract, there is no reason why Michigan jurisprudence would forbid such nonstandard
corporate policies.
The best protection, though, would be for
directors and shareholders to explicitly contract around the fiduciary obligation requiring wealth maximization. Altruistic business
owners, upon founding their companies, can
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enter into shareholder agreements or other
contracts that specifically allow pursuit of
non-wealth maximizing goals.52 This is similar to the statement of corporate purpose adopted by Hobby Lobby, but would have the
enforceability of a written agreement.
While shareholder agreements are not
enforceable if they are contrary to public
policy,53 this should not prevent shareholders from agreeing to modify fiduciary standards. Michigan recognizes broad freedom
to contract,54 and there is no apparent Michigan public policy that forbids parties from
agreeing on the scope of corporate fiduciary
duties.55 In the partnership context, Michigan
courts have allowed parties to limit fiduciary responsibilities by contract,56 and the
shareholder oppression statute specifically
provides that oppressive conduct does not
include “actions that are permitted by an
agreement[.]”57
In order to provide perpetual protection,
shares in the corporation should be restricted
so that they can only be acquired by those
who consent to the shareholder agreement.58
As the American Law Institute notes, “Such
an agreement might be embodied in the certificate of incorporation, or not. In either case,
the agreement should bind not only the parties but also any subsequent shareholders
who acquire their shares by gift, inheritance,
or operation of law.”59
Such restrictions are specifically allowed
under Michigan law. The Business Corporation Act provides, “A restriction on the
transfer or registration of transfer of a bond
or share of a corporation may be imposed by
the articles of incorporation, the bylaws, or
an agreement among any number of holders
or among the holders and the corporation.”60
These restrictions should be implemented at
the founding of the company, as imposing
the restriction midstream will require consent of all the current shareholders.61

Conclusion

Michigan is a shareholder primacy state, and
with good reason. But, Michigan is also a
freedom-of-contract state. Corporations that
wish to protect the freedom of conscience
of their directors should take active steps to
contract around the default fiduciary duty. If
adopted according to the Business Corporation Act, such contracts should be enforceable.
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Commercial Real Estate
Receivership
By Joseph K. Grekin, Jason L. Weiner, and Nicholas R. Marcus
Introduction

On May 7, 2018, Michigan passed the Uniform Commercial Real Estate Receivership
Act (“UCRERA”), MCL 554.1011, et seq.1 In
enacting UCRERA, Michigan sought to provide a codified structure for receiverships
over commercial real estate.
Michigan already had both a statute and
a court rule which govern certain aspects of
receiverships. MCL 600.2926 provides courts
with the equitable power to appoint receivers. MCR 2.622 provides that receivers have
certain basic powers and duties to the court,
such as the duty to provide an inventory, and
the power to sell property of the estate. It also
provides rules concerning the appointment
and payment of receivers.
But UCRERA adds a great deal more. It
provides much more substantive rules that
now govern most aspects of commercial real
estate receiverships – rules which set out
in detail not only the powers and duties of
a receiver, but procedures through which a
receiver is able to sell property and protect
receivership assets. UCRERA, at least for
commercial real estate receiverships, is an attempt to add a-lot of “meat” to the “bones” of
receivership law.
Six months have elapsed since Michigan
enacted UCRERA, and we wanted to find
out what impact, if any, UCRERA has had
on commercial real estate receiverships in
Michigan. There are no published cases under UCRERA, and no opinions posted on
the business court website. So we surveyed
several business court judges and receivers
to see how the statute is working. This article summarizes their views, and highlights
some of what appear to be emerging issues.

Brief Background of UCRERA
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Michigan has long permitted receiverships
over commercial real estate. However, before
the Michigan Legislature enacted UCRERA,
the scope of a receivership and the receiver’s powers and duties were often determined “on the fly.” Practitioners and courts
relied heavily on industry norms and orders
appointing the receiver to determine criti-

cal details like whether a receiver could sell
real estate, what kind of notice a receiver was
required to give to interested parties, and
what kind of decisions a receiver could make
without court approval.
This vacuum of authority often led to
(and continues to cause outside of the commercial real estate context) extended disputes over long and complex proposed orders attached to motions seeking to appoint
receivers. Courts had very little guidance
from statutes, court rules, or common law in
making decisions about the myriad of provisions that movants would often propose as
necessary for a receiver to protect or dispose
of the property in question, many of which
respondents objected to as overbearing and
unfair. Questions arising during the receivership were often decided based on equity and
a bit of rough justice.2
The Michigan Legislature enacted UCRERA, at least in part, to bring more certainty
and predictability to commercial real estate
receiverships.3 The statute attempts to clarify
how to appoint receivers, how to administer
receiverships, and a receivers’ powers and
duties.4 This article seeks to examine whether, at least thus far, UCRERA is meeting those
goals, and whether there are any downsides
to how the statute seeks to impose certainty
and predictability on receiverships.

Brief Background of Article
As mentioned above, this article discusses
the opinions of several Michigan Business
Court Judges and prominent local receivers,
and evaluates certain aspects of the statute
based on their impressions and experiences.
The participating judges and receivers provided insight into their experiences with,
and initial impressions of, UCRERA.5 These
impressions may not represent the impressions of all judges and receivers, of course.
But they do provide valuable insight into
how UCRERA is perceived, and its effect in
practice.

COMMERCIAL REAL ESTATE RECEIVERSHIP

Impressions and Insights
Certainty and Structure
Generally, UCRERA’s structure is perceived
to be a good thing. Judges in particular
praised the statute for its normalization of
receivership practice, and for its structure
and predictability. One judge anticipated
that there would be fewer fights over the
language to be included in receiver orders
because UCRERA codifies provisions that
were regularly contested. Similarly, receivers
noted that UCRERA provides more clarity
and streamlines the receivership process.
Others opined that UCRERA largely codifies the formerly informal practices and procedures. Although codifying common practice may not be groundbreaking, it instills
familiarity amongst the bench and practitioners. In addition, attorneys or judges new to
receiverships can rely on UCRERA and will
not be as disadvantaged by their inexperience.
Court Discretion to Appoint Receivers
Inevitably, as much as the drafters of a new
statue aim to instill certainty into the law,
differences in interpretation of the statute’s
provisions will add a bit of new uncertainty. One UCRERA section that appears to be
the source of some disagreement is Section
7(4), which addresses a court’s discretion to
approve specific receivers.
Under MCR 2.622, the Michigan Court
Rule on receivers, a court can reject a party’s
selected receiver and instead, sua sponte or at
a party’s request, select a different receiver.
But the court rule effectively restricts this
discretion, by providing that a court wishing
to insert a different receiver must effectively
“show cause” under six factors why a different receiver should be appointed. In essence,
the court rule requires a judge to defer to a
party’s preferred receiver unless the judge
can state a well-reasoned rationale to reject
the party’s choice.
Section 5(1) of UCRERA appears to incorporate the procedures under MCR 2.622
by stating, “The procedure for the selection,
appointment, removal, and compensation of
a receiver under this act is as established by
rule of the supreme court.” But Section 7 of
UCRERA, which specifically addresses the
appointment of receivers under the act, appears to give a judge considerably more discretion than MCR 2.622. Section 7(4) states,
“A person seeking appointment of a receiver
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may nominate a person to serve as receiver,
but the court is not bound by the nomination.” Section 7(4) arguably permits a court to
decline to appoint a party’s selected receiver
without following the MCR 2.622 guidelines.
One explanation for the creation of this
uncertainty is the discrepant language between UCRERA and the standard Uniform
Commercial Real Estate Receivership Act,
as drafted by the National Conference of
Commissioners on State Laws (the “Uniform Act”). The comments to Section 7 of the
Uniform Act reinforce this provision, stating
that, “the identity of the receiver is ultimately
subject to the court’s discretion.”6 In contrast,
as stated above, Section 5(1) of UCRERA also
incorporates court rules governing the selection of receivers. The Uniform Act does not
contain any reference to potentially relevant
state rules. The addition of the language in
Section 5(1) incorporating court rules to the
statute without changing the language in
Section 7(4) from the Uniform Act appears to
be the source of the ambiguity.
Judges and receivers disagree about how
this apparent conflict should be resolved.
Certain judges believe that §5(1) was intended to ensure that the requirements set
forth in MCR 2.622 continue applying to all
receiverships, including commercial real estate receiverships under UCRERA. These
judges cite to the legislative history of the
statute for support, note the addition of Section 5(1), and argue that nothing indicates an
intent to override the already existing court
rule.7 They also note that the MCR 2.622 requirements were recently amended, and argue that it is unlikely that the Michigan Legislature would seek to overrule these new
requirements sub rosa. These judges argued
that any uncertainty can and should be resolved by revising statutory language to harmonize with MCR 2.622.
Other judges and some receivers believe
that UCRERA usurps MCR 2.622 in whole or
in part as it relates to commercial real estate
receiverships. Those who hold this point of
view believe that the plain language of the
statute grants courts more discretion to select
the receiver in commercial real estate receiverships, and more freedom to participate in
the receiver selection process. Both receivers
and judges report experiencing judges using this muscular interpretation of judicial
power under the statute to block a specific
receiver from being appointed – an action
likely impermissible before UCRERA.
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There are policy arguments to bolster
each interpretation. Those who believe that
the statute was not intended to change the
appointment process note that the process
was put in place to prevent judges from
consistently appointing their favorite receivers, regardless of whether the individual
was qualified for the particular receivership
in question. Those who believe the statute
grants the court the power to ignore a party’s
preferred receiver argue that the movants,
particularly in commercial real estate receiverships, tend to be lenders. They argue that
when lenders appoint receivers, the receivers
often act as if they are beholden to the lender,
rather than the court for the benefit of the estate and its creditors (including the lender),
knowing that their next appointment might
depend on the lender’s approval of his or her
performance. At least one receiver also argued that lenders also tend to have favorite
receivers regardless of expertise, referencing
a movant who requested a specific receiver
be appointed over a liquor store without any
experience transferring liquor licenses.
Limits on Commercial Real Estate
Receiverships
Prior to UCRERA’s effective date, there was
speculation as to whether UCRERA, despite
its name, was actually limited to receiverships over commercial real estate. Two sections of the statute fueled this speculation.
Section 4(1) states that, “this act applies to a
receivership for an interest in real property
and any personal property related to or used in
operating the real property.” Section 6(1)(a)(i)
states that a court may appoint a receiver if,
before judgment, a party demonstrates an
apparent right, title, or interest in real property, and, “The property or its revenue-producing potential is being subjected to or is in
danger of waste, loss, dissipation, or impairment.”
It is unclear to what extent a commercial real estate receivership under UCRERA
can encompass personal property. The comments to Section 4 of the Uniform Act include
several examples of what personal property
should and should not be included as property in a commercial real estate receivership.
For example, Comment 1 states that if real estate used as a hotel is put into a receivership,
personal property used to operate the hotel,
such as, “furnishings, food/beverage inventories, franchise agreement, and accounts
receivable,” will be included as receivership property. The same comment states that

if farm land is placed in a receivership, receivership property could also encompass,
“growing crops, farm equipment, and other
farm products.”8
Although these examples appear straightforward, they tend to raise serious issues
about the scope of a commercial real estate
receivership. For instance, empowering the
receiver to grow crops on the commercial
farm land subject to the receivership goes far
beyond simply including personal property
in a receivership related to the real estate. Instead, it directly places the receiver in control
of the underlying business, which seemingly
exceeds a typical receivership on commercial
real estate, and, perhaps, UCRERA’s intent.
Although these examples are, at best, persuasive authority, they are particularly interesting because they are currently the only
guidance available to courts and receivers in
determining the scope of a commercial real
estate receivership under UCRERA.
This issue is just beginning to work its
way in front of practitioners and judges. Of
the judges and receivers who generously offered their insights for this article, only one
had seen the scope of personal property in
a commercial real estate receivership become
an issue. At the time of his interview, the issue had not been decided. But judges and receivers consistently looked at the issue with
a nuanced approach. Several responded that
whether a receivership should include control of related personal property pursuant to
Section 4(1) might depend on whether the
lender pursuing the receivership also had
a security interest in the personal property,
and, if another lender was involved, what
that lender’s position was on the proposed
receivership. Others noted that if the property’s revenue producing potential was truly
being wasted, a receivership over just the
real estate might not offer effective relief.
One judge gave the example of the projection equipment in a movie theater, and questioned how a mortgagee would be protected
by a receivership that did not take control of
the revenue producing potential of the property.
The Power of Contempt
Under Sections 11(4), 13(3)(b), and 14(6)(b)
of UCRERA, receivers can move the court to
hold third parties in contempt for interfering
with the receiver or the receivership’s property – a common practice in Federal receiverships. Interviewed receivers stated that the
pressure a receiver can exert on third parties
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simply by threatening contempt under the
new provisions is often enough to stop the
offending behavior. Receivers were generally aware of the provisions, and at least one
has recently filed a motion to hold a tenant
in contempt for failing to vacate a property
in advance of a sale under UCRERA. At least
one of the receivers interviewed expressed
a hesitancy to use the contempt provisions
except under unusual circumstances.
It has yet to be seen how readily judges
will be willing to grant relief under Sections
11(4), 13(3)(b), and 14(6)(b).

be expanded to provide increased predictability for all receiverships for the benefit of
all interested parties.
Most judges and receivers interviewed,
however, opined that more time was needed to experience how UCRERA worked
before seriously considering expanding its
provisions to all receiverships. Some also
expressed a reluctance to see the statute expanded beyond its current boundaries. As
one judge noted, “One set of facts may not
warrant legislation in every area.”

Notice under UCRERA
Under UCRERA, courts now have broad
discretion in commercial real estate receiverships to issue orders without a hearing.9 In
addition, receivers can take certain actions
without notifying other parties, such as incurring debt or transferring property outside
of the ordinary course of business.10 On its
face, these new statutory provisions appear
to shift the balance of power in receiverships
further away from creditors and other interested parties, and toward the fiduciary who
is duty-bound to preserve and protect estate
assets.
However, all of the interviewed receivers
stated that they intend to continue to notice
any significant issues to all interested parties,
whether required or not, out of fairness and
a desire to maintain pre-UCRERA norms.
Judges also expressed a reluctance to make
any significant decisions without a receiver
giving full notice to all interested parties.
Judges tended to view the provisions giving
them discretion to grant relief without notice
as intended to address issues of exigency,
and other rare instances where notice to all
interested parties is prohibitively impractical.

Judges and receivers alike praised the structure and certainty that UCRERA provides
to receivership practitioners. That structure
and certainty largely come from codifying
pre-UCRERA practices. Most practitioners
appear to view the increased predictability
provided by the statute as one of, if not the,
most important advantages of UCRERA, and
are happy to see that the non-statutory standard operating procedure they have created
over the years has largely been codified.
Interestingly, in the six months since
UCRERA’s enactment, courts, receivers,
creditors, and other interested parties appear
to have been somewhat hesitant to explore
the new powers and procedures UCRERA
provides. Provisions enabling receivers to
take actions without notice and to hold parties obstructing the receiver in contempt
have been met with a great deal of caution by
receivers and judges alike. Likewise, judges
and receivers have viewed expanding the
statute beyond commercial real estate – either through sections of UCRERA that appear intended to allow for such an expansion, or through additional legislation – with
a careful contemplation of both legislative
intent and the practical difficulties of drawing a bright line separating commercial real
estate from other related property.
In short, while UCRERA has provisions
with the potential to substantially change
receivership practice, judges, receivers, and
other parties-in-interest have often been hesitant to experiment with them and disrupt the
receivership status quo. In this respect, practitioners have yet to truly take the statute out
for the proverbial test drive and see what the
statute can do when the new tools UCRERA
provides are put to use. It may be a couple
of years before we can truly judge how effective these provisions are, and whether they
add more good or harm to receiverships in
Michigan.

Future Expansion?
Certain practitioners are already discussing
the inevitable question of whether the provisions of UCRERA should be expanded to all
receiverships. The advantages of UCRERA
that are most often cited—universality and
predictability—could be viewed as advantageous in all receiverships. Both judges and
receivers pointed out that having a different set of rules for commercial real estate
receiverships than other receiverships could
become somewhat unwieldy, and cut against
the very predictability practitioners tend to
appreciate about UCRERA. One receiver
expressed his opinion that the statute should

Conclusion
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NOTES
1. Michigan is one of five states to have enacted this
uniform act (including Oregon, Nevada, Tennessee, and
Utah), while three additional states have introduced a bill
to enact it (including Kentucky, Oklahoma, and West Virginia).
2. See, e.g. Uniform Act, Prefatory Note, pp. 2-4.
3. See, e.g. House Fiscal Agency Legislative Analysis,
Analysis of HB 4470 and 4471, p. 1-2 (Mich. 2018).
4. MCL 554.1011, et seq.
5. Those interviewed were: the Honorable James M.
Alexander, Oakland County Business Court; the Honorable Edward Ewell, Jr., Wayne County Business Court;
the Honorable Brian Sullivan, Wayne County Business
Court, the Honorable Christopher P. Yates, Kent County
Business Court; Gene Kohut, Managing Director at Conway MacKenzie, who serves as a Michigan receiver; Basil
Simon, Co-Founding Partner at Simon, Stella & Zingas,
P.C., who serves as a Michigan receiver; and Frank R. Simon, Managing Member of Simon PLC, who serves as a
Michigan receiver. The authors of this article thank all of
these judges and receivers for giving their valuable time to
be interviewed for this article. Their insights, knowledge,
and experiences based on their practical, hands-on expertise are invaluable and very much appreciated, especially
in the face of a complete lack of written law interpreting
UCRERA.
6. Uniform Act, Comment 2 to §7 (quoting 1 Clark
on Receivers, § 48, at 52 (3d ed. 1959)).
7. House Fiscal Agency Legislative Analysis, Analysis of HB 4470 and 4471, p. 1-2 (Mich. 2018) (“The
proposed Uniform Commercial Real Estate Receivership
Act would expand and codify the court rules in statute”
including, specifically, MCR 2.622).
8. Uniform Act, Comment 1 to §4.
9. See, UCRERA § 3(2)(a).
10. See, UCRERA § 12(2). While receivers require
court approval to take these actions, and the other actions listed in Section 12(2), courts may issue an order
approving such actions without prior notice “if the circumstances require.” UCRERA § 3(2)(a).
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Case Digests
Menhennick Family Trust v Menhennick, No
342391 (Mich Ct App Nov 27, 2018)OA

Harvey Oil, a home heating fuel business, operates at convenience stores with gas stations. At the time Harvey Oil
was formed, Harvey Oil issued 130 shares of stock that
were jointly owned by Alva and Ilean Menhennick. The
Menhennick’s children also worked in the business at various times throughout the years. After Alva Menhennick’s
death, one of the children took over as general manager
and some of the assets of Harvey Oil were merged into a
new company, Menhennick Enterprises. The stocks were
then split between the family trust and both companies.
There have been a few disputes throughout the years over
the shares.
The instant dispute arose when defendant, one of the
Menhennick children, obtained proxies from Ilean in 2013
in advance of the shareholders meeting. Because of the
proxies, defendant was given majority control over both
companies. Defendant used this power to amend the bylaws and provide for a single-member board of directors
and placed himself as the sole director. He then issued
additional shares that he purchased, which made him
the majority shareholder in both companies without the
shares he voted by proxy.
The Menhennick Family Trust brought this action, challenging what the defendant did, including amending the
bylaws and issuing the additional stock. The plaintiffs further argued that defendant obtained Ilean’s proxies when
she was incompetent and therefore should be invalid.
The trial court found that Ilean indeed lacked the mental capacity to grant the proxies. The court additionally
found that defendant had exercised undue influence over
Ilean to obtain her proxies and breached his fiduciary duties to the companies and the shareholders. The trial court
ordered the proxies void as well as the amendments to
the bylaws. The defendant appealed the trial court to the
Michigan Court of Appeals.
The Michigan Court of Appeals stated the principal issue, an issue of first impression, is whether or not MCL
450.1421(6) precludes voiding of a shareholder’s proxy on
the basis of incompetence. The Court of Appeals found
that there was substantial evidence of Ilean’s incompetence. Additionally, the Court found MCL 450.1421(6)
does not preclude the voiding of a shareholder’s proxy on
the basis of incompetence unless the shareholder had been
declared incompetent before the proxy was given. The
trial court’s determination that the proxies were void is affirmed.

Smith Living Tr v Erickson Ret Cmtys, No
338638 (Mich Ct App Oct 30, 2018)

Decedent Reginald Smith resided in a unit at the Henry
Ford Village Continuing Care Retirement Community
(“the retirement community”) in the years leading up to

his death. The retirement community is owned by defendant Henry Ford Village and managed by the other listed
defendants. Before moving into the retirement community, the decedent had to sign a contract, which included
a payment of a “refundable entrance deposit” for the specific unit. Throughout the next few months, the decedent
signed more documents. The documents specifically mentioned that they were not meant to replace the initial contract.
After the decedent passed away, his son, personal representative of his living trust, was only provided with a
partial deposit refund. Plaintiff asserted that 100% refundable deposit means that he should receive the full deposit.
At the trial court, more than $16,000 of decedent’s entrance
deposit refund was outstanding. Plaintiff, in his complaint, alleged 12 counts against the defendants, including
breach of contract, fraud, unjust enrichment, conversion,
and civil conspiracy. He also sought certification of a class
action suit including all other similarly situated decedents
from the retirement community. The trial court eventually
granted the defendant’s motion for summary disposition
on all counts. The plaintiff appealed the order to the Michigan Court of Appeals.
The Michigan Court of Appeals found that the trial
court did not err by granting defendant’s summary disposition of plaintiff’s claim for breach of contract. The court
found that a “100% refundable” deposit provision can
have limitations on the amount of that refund. The trial
court’s grant of summary disposition in favor of defendant
is affirmed.

Daystar Seller Fin, LLC v Hundley, No
339467 (Mich Ct App Sept 27, 2018)

Plaintiff Daystar Seller Financing, LLC (“Daystar”) and
Defendant Patrick Hundley have been in business together
in various development projects in Costa Rica. The instant
dispute arose from alleged wrongful conduct by Hundley
and counter-defendant David Byker. The projects were
developed, financed, and managed, through various entities that were either owned or controlled by Hundley,
Byker, or both of them.
The causes of action raised by Daystar included 17
counts of wrongful conduct against Hundley. Hundley
filed an amended counterclaim included 12-counts as well
as a third-party complaint asserting alleged breaches of
contract, misrepresentations, acts of conversion, and other
wrongful acts committed in the course of dealings. Hundley filed a motion for leave to file a second amended counterclaim and third-party complaint, which sought to add
an additional eight third-party defendants- business entities that were formed in foreign jurisdictions. At the motion hearing, Hundley raised the issue of subject-matter
jurisdiction. The trial court denied the motion for leave to
amend, stating that it did not have subject-matter jurisdiction over foreign entities. This order, as well as an order
granting Hundley’s motion for summary disposition dismissing all of the parties’ claims, was appealed.
27
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The Michigan Court of Appeals found that the trial
court erred as a matter of law when it dismissed the case
for lack of subject-matter jurisdiction pursuant to Wojtczak v American United Life Ins Co, 293 Mich 449, 292 NW
364 (1940). The claims involved various alleged breaches
of contract, misrepresentations, acts of conversion, and
other wrongful acts committed in the course of the parties’
dealings and, unlike Wojtczak, did not require the court
to interfere with internal operations of a corporate entity
formed under the laws of foreign jurisdictions. The Michigan Court of Appeals ruled the trial court had jurisdiction
pursuant to MCL 600.605 and .3605, and neither Wojtczak nor the internal affairs doctrine deprived the trial court
of jurisdiction to adjudicate the parties’ claims. This case is
reversed and remanded.
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ICLE Resources for Business Lawyers
Books
cosponsored by

Michigan Security Interests in Personal Property
By Hon. Scott W. Dales, Hon. John T. Gregg, Patrick E. Mears, and Paul R. Hage
Use the correct method to perfect security interests in all types of collateral, including tangible
items. Know where, when, and how to file financing statements, and what to do if a false or fraudulent financing statement is filed. Correctly determine which security interest has priority and the
right of third parties. Know the rights of secured parties on default and consequences for noncomplicance with UCC Article 9’s enforcement requirements. Spot and understand non-UCC statutory
liens on tools, molds, and special equipment.
Print Book: $149.00
Online Book/5-29 Lawyers: $225.00

Online Book/0-4 Lawyers: $135.00
Product #: 2010551105

Receiverships in Michigan

By Patrick E. Mears, Hon. John T. Gregg, Daniel J. Yeomans, and Michael David Almassian
Assess when a receivership is the best option for your client; know the requirements and procedures to obtain a receiver; know when and how to oppose appointment of a receiver; understand
the current state of Michigan law—what a receiver can and cannot do, including the ability to sell
assets free and clear of liens and other interests; get a sample checklist used by a receiver in administering real estate projects.
Online Book/0-4 Lawyers: $135.00
Online Book/5-29 Lawyers: $225.00

Draft Effective ADR Provisions in Contracts
Presented by Michael P. Hindelang, Daniel N. Sharkey, and Michael S. Leib
Cosponsored by the Business Law and Alternative Dispute Resolution Sections of the State Bar
of Michigan. Experts discuss best practices and tips they use to negotiate terms and draft ADR
language in contracts. Be prepared to negotiate essential provisions, draft supporting clauses, and
control the resolution process on the front end.

General fee: $95
Section Members: Free
ICLE Partners: Free

Now Available!

Seminar #: 2018CT1148

Presented by John A. Di Giacomo, Jeffrey D. Wilson, and Jeremy D. Bisdorf
Cosponsored by the Business Section of the State Bar of Michigan. Get the best approaches to
safeguard your business clients’ trade secrets and other intellectual property. Draft appropriate, effective, and enforceable noncompetes. Consider the various state laws regarding enforcement and
chose the most appropriate venue. Navigate potential damages and other remedies. Protect trade
secret information during litigation.

General fee: $95
Section Members: $85
ICLE Partners: Free

Wayne State University Law School
Western Michigan
University Cooley Law
School
University of Detroit
Mercy School of Law
Michigan State University College of Law

Now Available!
New Lawyers: $45

The education
provider of the
State Bar of
Michigan
1020 Greene Street
Ann Arbor, MI
48109-1444
Phone
Toll-Free (877) 229-4350
or (734) 764-0533

New Lawyers: $45

Navigate Noncompetes and Trade Secrets

On-Demand Seminar		

The University of
Michigan Law School

Online Book/30+ Lawyers: $395
Product #: 2013551730

Seminars

On-Demand Seminar		

The State Bar
of Michigan

Seminar #: 2018CT1163

Fax
Toll-Free (877) 229-4351
or (734) 763-2412

www.icle.org
(877) 229-4350
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