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From the Desk of the Chairperson
By  Marguerite M. Donahue
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Welcome to a new fiscal year for the 
Business Law Section, and another 
outstanding issue of the Michigan Busi-
ness Law Journal. This is my first letter 
as the recently elected Chair of the Sec-
tion. It is a privilege to lead a section 
that has served business lawyers state-
wide for over 45 years.

Our Annual Meeting on September 20 was a fitting 
tribute to several people who have made significant 
contributions to the Section. Edwin (Ed) Lukas devoted 
countless hours to our group as immediate past Chair. 
Under his leadership, the Section, with a heavy assist 
from Diane Akers, provided meaningful input on busi-
ness court legislation, which was signed into law in Oc-
tober, established a Diversity Committee, and created 
a Public Relations and Social Media Directorship. On 
behalf of the Section, I thank Ed for his excellent service. 
The successes of the past year would not have been pos-
sible without the efforts of Jeffrey Van Winkle and James 
Carey, talented and committed officers who served as 
Treasurer and Secretary. The highlight of the evening 
was the presentation of the Stephen H. Schulman Out-
standing Business Lawyer Award, the Section’s high-
est honor, to Jeffrey Ammon. Jeff is a past Chair of the 
Section and a frequent lecturer at the Section’s Business 
Law Institute and Business Boot Camp. Congratulations 
on a well-deserved honor, Jeff.

As we look forward to the new year, there are sev-
eral objectives I have proposed that the Section pur-
sue. The first objective involves continuing to monitor 
developments in specialized business court dockets in 
our state. The new business court legislation mandates a 
business court in each circuit with three or more judges. 
The impetus for the legislation is that specialized busi-
ness courts will enhance the accuracy, consistency, and 
predictability of decisions in business and commercial 
cases in Michigan. In that regard, we will seek out one 
or more business court representatives to serve as liai-
sons to our Section, attend Council meetings, and report 
on business court developments as business courts be-
gin to gain traction in Michigan. 

A second objective involves continuing to reach 
out to Section members who may be underrepresented 
in our Section, or who may require services and pro-
gramming that we have not focused on in the past. For 
example, over 17 percent of our members serve as in-
house corporate counsel. During the past two years, the 
Section has revived programming targeted to in-house 
attorneys and has brought them together to enjoy edu-
cational presentations and exchange ideas in a manner 
that has been very well received. Our Development Di-
rectorship is working on appointing liaisons in strate-
gic geographic locations to develop closer relationships 
with lawyers in locations other than Metro Detroit and 

Grand Rapids, where the majority of our members are 
based. Also, our Diversity Committee has commenced 
efforts to increase the involvement of historically under-
represented lawyers in our Section. It is my hope that 
these efforts will continue to attract new members to 
our Section, and increase the involvement of our current 
members.

The third objective involves continuing to focus on 
traditions our Section has carried out well for years, 
with a particular focus on assisting our members to 
keep current on new legal developments. We plan to 
continue to publish the Michigan Business Law Journal 
and the Section’s e-newsletter for the foreseeable future. 
Members express to us time and time again that keep-
ing up with newsworthy issues is one of the primary 
reasons they are members of the Section. If you haven’t 
ever published an article for the Journal, please consider 
doing so. We are always looking for articles to continue 
to publish a quality journal. In addition, we will con-
tinue to hold the annual Business Law Institute in the 
spring. Year after year, our Programs Committee, led by 
Dan Minkus, has put on an excellent program. 2013 will 
mark the 25th anniversary of the BLI! Please mark your 
calendars for June 7 when the BLI will be held at the 
Amway Grand in Grand Rapids.

We appreciate your support as members and hope 
you will join us at more events over the course of the 
next year. If you have suggestions on things that you 
would like to see the Section do differently or better, 
please feel free to contact me. We are always interested 
in improving the Section’s service to you.
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2012-2013 Officers and Council Members 
Business Law Section
 Chairperson: Marguerite M. Donahue, Seyburn Kahn Ginn Bess & Serlin, PC
  2000 Town Center, Ste. 1500, Southfield, MI 48075, (248)351-3567
 Vice-Chairperson: Jeffrey J. Van Winkle, Clark Hill, PLC
  200 Ottawa St. NW, Ste. 500, Grand Rapids, MI 49503, (616)608-1113
 Treasurer: JaMes l. Carey, Thomas M. Cooley Law School
  2630 Featherstone Rd., Auburn Hills, MI, 48236, (248)751-7800
 Secretary: Douglas l. toering, Toering Law Firm, PLLC
  888 W. Big Beaver, Ste. 750, Troy, 48084, (248)269-2020
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Grand Rapids, 49503
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Detroit, 48226
34209 JaMes r. CaMBriDge—500 Woodward Ave., Ste. 2500, 

Detroit, 48226
11632 thoMas D. Carney—820 Angelica Circle,

Cary, NC, 27518
41838 tiMothy r. DaMsChroDer—201 S. Division St.,

Ann Arbor, 48104-1387
25723 alex J. Deyonker—850 76th St.,

Grand Rapids, 49518
13039 lee B. DurhaM, Jr.—1021 Dawson Ct.,
   Greensboro, GA 30642
31764 DaViD foltyn—660 Woodward Ave, Ste. 2290, 

Detroit, 48226-3506
13595 riCharD B. foster, Jr.—4990 Country Dr., Okemos, 48864
54750 tania e. fuller—300 Ottawa NW, Ste. 220,
  Okemos, 49503
13795 Connie r. gale—P.O. Box 327, Addison, 49220
13872 Paul k. gaston—2701 Gulf Shore Blvd. N, Apt. 102,
  Naples, FL 34103
14590 Verne C. haMPton ii—500 Woodward Ave., Ste. 4000, 

Detroit, 48226
37883 Mark r. high—500 Woodward Ave., Ste. 4000,
  Detroit, 48226-5403
34413 MiChael s. khoury—27777 Franklin Rd., Ste. 2500,
  Southfield, 48034
31619 Justin g. kliMko—150 W. Jefferson, Ste. 900,
  Detroit, 48226-4430
45207 eriC i. lark—500 Woodward Ave., Ste. 2500,
  Detroit, 48226-5499
37093 traCy t. larsen—171 Monroe Ave., NW, Ste. 1000,

Grand Rapids, 49503
47172 eDWin J. lukas—1901 St. Antoine St., Ste. 2500,
  Detroit, 48226
17009 hugh h. Makens—111 Lyon St. NW, Ste. 900, 
  Grand Rapids, 49503
17270 Charles e. MCCalluM—111 Lyon St. NW, Ste. 900, 

Grand Rapids, 49503
38485 Daniel h. Minkus—151 S. Old Woodward Ave., Ste. 200, 

Birmingham, 48009
32241 aleksanDra a. Miziolek—400 Renaissance Center,
  Detroit, 48243
18009  Cyril MosCoW—660 Woodward Ave., Ste. 2290,
  Detroit, 48226
18771 ronalD r. PenteCost—124 W. Allegan St., Ste. 1000, 

Lansing, 48933
19816 DonalD f. ryMan—313 W. Front St., Buchanan, 49107
20039 roBert e. W. sChnoor—6062 Parview Dr. SE,

Grand Rapids, 49546
20096 laurenCe s. sChultz—2600 W. Big Beaver Rd., Ste. 550, 

Troy, 48084
20741 laWrenCe k. sniDer—410 S. Michigan Ave., Ste. 712,

Chicago, IL 60605
31856 John r. trentaCosta—500 Woodward Ave., Ste. 2700, 

Detroit, 48226
59983 roBert t. Wilson—41000 Woodward Ave., 

Bloomfield Hills, MI 48304
cOmmissiOner LiaisOn:
55501  Jennifer M. grieCo—401 S. Old Woodward Ave., 

Birmingham, 48009



Business court
Chairperson: Diane L. Akers
Bodman, PLC
1901 St. Antoine St., Fl. 6
Detroit, MI 48226
Phone: (313) 393-7516
E-mail: dltoering@aol.com

commercial Litigation
Chairperson: Douglas L. Toering
Toering Law Firm, PLLC
888 W. Big Beaver, Ste. 750
Troy, MI 48084
Phone: (248) 269-2020
E-mail: dltoering@aol.com

corporate Laws
Chairperson: Justin G. Klimko
Butzel Long
150 W. Jefferson, Ste. 900
Detroit, MI 48226-4430
Phone: (313) 225-7037
E-mail: klimkojg@butzel.com

Debtor/creditor rights
Co-Chair: Judy B. Calton
Honigman Miller Schwartz & Cohn LLP
660 Woodward Ave., Ste. 2290
Detroit, MI 48226
Phone: (313) 465-7344
E-mail: jbc@honigman.com

Co-Chair: Judith Greenstone Miller
Jaffe Raitt Heuer & Weiss, PC
27777 Franklin Rd., Ste. 2500 
Southfield, MI 48034-8214 
Phone (248) 727-1429
E-mail: jmiller@jaffelaw.com 

Diversity
Chairperson: Julia A. Dale
LARA Bureau of Commercial  

Services
PO Box 30054
Lansing, MI 48909
Phone: (517) 241-6463
E-mail: dalej@michigan.gov

financial institutions
Chairperson: James H. Breay
Warner Norcross & Judd, LLP
111 Lyon St. NW, Ste. 900
Grand Rapids, MI 49503-2489
Phone: (616) 752-2114
E-mail: jbreay@wnj.com

in-House counsel
Co-Chair: Florence A. Affatato
Portfolio Solutions
900 Wilshire Dr., Ste. 200
Troy, MI 48084
Phone: (248) 689-1550
E-mail: faffatato@portfoliosolutions.

com

Co-Chair: Bharat C. Gandhi
Dow Chemical Co.
2040 Dow Center
Midland, MI 48674
Phone: (989) 636-5257
E-mail: bcgandhi@dow.com

Law schools
Chairperson: Douglas L. Toering
Toering Law Firm, PLLC
888 W. Big Beaver Rd., Ste. 750
Troy, MI 48084
Phone: (248) 269-2020
E-mail: dltoering@aol.com

nonprofit corporations
Co-Chair: Jane Forbes
Dykema 
400 Renaissance Center
Detroit, MI 48243-1668
Phone: (313) 568-6792
E-mail: jforbes@dykema.com

Co-Chair: Agnes D. Hagerty
Trinity Health
27870 Cabot Dr.
Novi, MI 48377
Phone: (248) 489-6764
E-mail: hagertya@trinity-health.org

regulation of securities
Chairperson: Jerome M. Schwartz
Dickinson Wright, PLLC
500 Woodward Ave., Ste. 4000
Detroit, MI 48226-5403
Phone: (313) 223-3500
E-mail: jschwartz@

dickinsonwright.com

Uniform commercial code
Chairperson: Patrick E. Mears
Barnes & Thornburg, LLP
171 Monroe Ave., NW, Ste. 1000
Grand Rapids, MI 49503
Phone: (616) 742-3930
E-mail: patrick.mears@btlaw.com

Unincorporated enterprises
Chairperson: Daniel H. Minkus
Clark Hill, PLC
151 S. Old Woodward Ave., Ste. 200
Birmingham, MI 48009
Phone (248) 988-5849
E-mail: dminkus@clarkhill.com

2012-2013 Committees and Directorships 
Business Law Section

Committees

3



small Business forum
Douglas L. Toering
Toering Law Firm, PLLC
888 W. Big Beaver Rd., Ste. 750
Troy, MI 48084
Phone: (248) 269-2020
E-mail: dltoering@aol.com

public relations and social media
Director: Jennifer E. Consiglio
Butzel Long
41000 Woodward Ave.
Bloomfield Hills, MI 48304
Phone: (248) 593-3023
E-mail: consiglio@butzel.com

publications
Director: D. Richard McDonald
Dykema
39577 Woodward Ave., Ste. 300
Bloomfield Hills, MI 48304
Phone: (248) 203-0859
E-mail: drmcdonald@dykema.com 

section Development
Kevin T. Block
Kerr, Russell and Weber, PLC
500 Woodward Ave., Ste. 2500
Detroit, MI 48226
Phone: (313) 961-0200
ktb@krwlaw.com

Timothy R. Damschroder
Bodman PLC
201 S. Division St.,
Ann Arbor, MI 48104
Phone: (734) 930-0230
E-mail: tdamschroder@
 bodmanlaw.com

Mark R. High
Dickinson Wright, PLLC
500 Woodward Ave., Ste. 4000
Detroit, MI 48226-5403
Phone (313) 223-3500
E-mail: mhigh@dickinsonwright.com 

Edwin J. Lukas
Bodman PLC
1901 St. Antoine St., 6th Fl.,
Detroit, MI 48226
Phone (313) 393-7523
E-mail: elukas@bodmanllp.com

Legislative review
Director: Eric I. Lark
Kerr, Russell and Weber, PLC
500 Woodward Ave., Ste. 2500
Detroit, MI 48226-5499
Phone: (313) 961-0200
E-mail: eil@krwlaw.com

nominating
Director: G. Ann Baker
Bureau of Commercial Services
PO Box 30054 
Lansing, MI 48909-7554
Phone: (517) 241-3838
E-mail: bakera4@michigan.gov

programs
Tania E. (Dee Dee) Fuller
Fuller Law & Counseling, PC
300 Ottawa NW, Ste. 220
Grand Rapids, MI 49503
Phone (616) 454-0022
E-mail: fullerd@fullerlaw.biz 

Christopher C. Maeso
Dickinson Wright, PLLC
38525 Woodward Ave., Ste. 200
Bloomfield Hills, MI 48304
Phone (248) 433-7501
E-mail: cmaeso@dickinsonwright. 

com

Eric I. Lark
Kerr, Russell and Weber, PLC
500 Woodward Ave., Ste. 2500
Detroit, MI 48226-5499
Phone (313) 961-0200
E-mail: eil@krwlaw.com 

Daniel H. Minkus
Clark Hill, PLC 
151 S. Old Woodward, Ste. 200
Birmingham, MI 48009
Phone: (248) 988-5849
E-mail: dminkus@clarkhill.com 

Mark W. Peters 
Bodman PLC
201 W. Big Beaver Rd., Ste. 500
Troy, MI 48084 
Phone: (248) 743-6043 
E-mail: mpeters@bodmanlaw.com
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Directorships

H. Roger Mali 
Wolfson Bolton, PLLC
3150 Livernois, Ste. 275, 
Troy, MI 48083
Phone (248) 247-7107
E-mail: rmali@wolfsonbolton.com

Justin Peruski
Honigman Miller Schwartz &  

Cohn, LLP
660 Woodward Ave., Ste. 2290, 
Detroit, MI 48226-3506
Phone (313) 465-7696
E-mail: jperuski@honigman.com

Technology
Director: Jeffrey J. Van Winkle
Clark Hill, PLC
200 Ottawa St., NW, Ste. 500
Grand Rapids, MI 49503
Phone: (616) 608-1113
E-mail: jvanwinkle@clarkhill.com



5

New Information Storage 
and Retrieval System for 
Corporation Division 
Corporation Division, Bureau of 
Commercial Services, expects to 
implement a new information stor-
age and retrieval system in fiscal year 
2013. The Corporation Division has 
used a database index for records 
since 1978 and has stored filed docu-
ments electronically since 1990. Using 
electronic formats requires significant 
commitment to both maintaining 
the system and system redesigns to 
ensure the records remain accessible 
and usable. 

The new system will assure con-
tinued access to current records while 
permitting the future migration to 
new hardware and software. A com-
prehensive conversion plan has been 
completed to ensure that the records 
migrated to the new system are au-
thentic, reliable, have integrity, and 
are usable. In addition, new fields 
and features will permit the new sys-
tem to capture necessary information 
such as future effective dates for filed 
documents and to keep records to-
gether for corporations and limited 
liability companies created by con-
versions.1 The new system will allow 
rapid retrieval of information while 
providing frequent back ups and di-
saster recovery. 

The new system will allow docu-
ments to be submitted electronically 
and provide for payment of fees by 
credit card. This service will replace 
MICH-ELF and eliminate the need to 
set up a MICH-ELF account. The new 
service will permit a document to be 
uploaded and submitted electroni-
cally. Filed documents and Certifi-
cates of Authority will be returned to 
customers by e-mail. In addition, the 
new system will allow for requests 
for certifications and certified copies 
to be submitted online.

Extensive testing of the programs 
is being conducted prior to imple-
mentation to ensure a smooth transi-
tion. The Corporation Division began 
user acceptance testing in September 
2012. Information regarding transi-
tion to the new system will be posted 

on the Bureau’s website and widely 
circulated. It is anticipated that the  
conversion will occur over a weekend 
with minimal interruption in service. 

Corporate Existence after 
Dissolution
Section 922(1) of the Nonprofit Cor-
poration Act2 provides that if a 
domestic nonprofit corporation fails 
to file its annual report for two years, 
the “corporation shall be automatical-
ly dissolved.” Section 925 of the Act3 
provides that a corporation that has 
been dissolved under section 922(1) 
for failure to file annual reports may 
renew its corporate existence by filing 
the reports for the last five years, or 
any lesser number of years in which 
reports were not filed, and paying 
annual fees for all the years for which 
they were not paid and a $5 penalty 
for each delinquent report. Section 
925(2)4 of the Act provides, “Upon 
compliance with the provisions of 
this section, the rights of the corpora-
tion shall be the same as though a dis-
solution or revocation had not taken 
place, and all contracts entered into 
and other rights acquired during the 
interval shall be valid and enforce-
able.” 

Sections 833 and 834 of the Act5 
apply to a corporation automatically 
dissolved under section 922. Section 
833 provides that a dissolved corpo-
ration’s existence continues, except as 
a court may otherwise direct, for the 
purpose of winding up its affairs, and 
section 834 provides “a dissolved cor-
poration, its officers, directors, share-
holders, and members shall continue 
to function in the same manner as if 
dissolution had not occurred.”

In Woodbury v Res-Care Premier, 
Inc,6 the trial court concluded Center 
Woods, Inc. had the right of first re-
fusal to purchase property known as 
#2 Center Woods, and that defendant 
Averill failed to provide sufficient no-
tice of the sale. The trial court voided 
the sale between Averill and Res-Care 
Premier, Inc. Res-Care Premier, Inc. 
appealed, and the Michigan Court of 
Appeals reversed and remanded the 
case.

Averill purchased #2 Center 
Woods in 1991 and sold it to Res-
Care Premier, Inc. on September 25, 
2009. Woodburys are the owners of 
#3 Center Woods. Center Woods, Inc. 
was incorporated in 1941 and auto-
matically dissolved in 1993 for failure 
to file an annual report for 1991. On 
October 13, 2009, Center Woods, Inc. 
completed renewal of existence un-
der section 925 of the Act, the same 
day the action was filed.

Res-Care argued that Center 
Woods’s failure to maintain its cor-
porate status should prevent it from 
seeking to enforce the property own-
ers articles of agreement that provid-
ed for a right of first refusal for Center 
Woods, Inc. Regarding whether Cen-
ter Woods, Inc. was entitled to notice 
from Averill, the Michigan Court of 
Appeals stated, “Here, there is no 
question that Center Woods did not 
exist at the time of the sale.” The Court 
found no cases that have interpreted 
MCL 450.2925. They do refer to dis-
solution under common law: “there 
is no one to serve, because, in law, a 
dissolved corporation is a dead per-
son, so much so that, in the absence 
of statute and revival, even pending 
actions by or against it would abate.” 
The court discusses Bergy Bros, Inc 
v Zeeland Feeder Pig, Inc7 and Stott v 
Stott Realty Co8 and concludes that 
neither is precisely on point.

Sections 833, 834 and 925 of the 
Business Corporation Act9 contain 
provisions substantially identical to 
those in the Nonprofit Corporation 
Act. Most corporation statutes pro-
vide that a corporation dissolved for 
failure to file reports or pay fees may 
be reinstated. Many other jurisdic-
tions also have corporation statutes 
with similar provisions.10 Some ju-
risdictions specifically limit the time 
period within which a corporation is 
permitted to request reinstatement. 
Some jurisdictions, however, do not 
have a statutory limitation period for 
reinstatement. In many jurisdictions 
such reinstatement relates back. In 
Delaware, if a corporation’s certifi-
cate of incorporation becomes void 
for failure to pay franchise taxes, the 
corporation can at any time procure 

DiD You Know? By G. Ann Baker
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renewal or revival of its certificate 
of incorporation, and the certificate 
of incorporation will have the same 
force and effect as if the certificate 
of incorporation had at all times re-
mained in full force and effect.11 Res-
Care contains no discussion of com-
parable provisions in the Business 
Corporation Act or in corporate stat-
utes in other jurisdictions.

The Arkansas Supreme Court has 
held that restoration of a corpora-
tion’s charter vested the corporation 
with continuous existence as though 
revocation had never occurred.12 In 
CCD-SAT, Inc v Pratt, the District 
of Columbia Court of Appeals held 
that although CCD-SAT’s corporate 
status had been terminated, notice 
should have been sent to the sole di-
rector and last resident agent before 
property could be sold at tax sale.13

The Michigan Court of Appeals in 
Res-Care reached the conclusion that 
it is not reasonable to require per-
sons to give notice to a corporation 
that “has ceased to exist for 16 years” 
based on the possibility that the cor-
porate existence might be reinstated 
in the future. The court reasoned 
that “[s]imply because someone can 
reinstate a corporation under MCL 
450.2925 does not mean anyone will.” 

This is similar to their decision 
in Flint Cold Storage v Department of 
Treasury14 in which the court con-
cluded that “Flint Cold Storage had 
only a reasonable time after dissolu-
tion in which to wind up its affairs 
before ceasing to exist altogether.” 
The court in Flint Cold Storage did not 
say what a reasonable time might be, 
but it did say, “We can scarcely, if at 
all, envision a case in which a 32-year 
winding up period might be consid-
ered reasonable. It certainly was not 
reasonable on the facts of this case. 
We are compelled to conclude that 
Flint Cold Storage, which dissolved 
in 1975, had long since completed the 
winding up process by the time this 
action was commended more than 32 
years later.” 

MCL 450.1925 has no limitation 
period for reinstatement to occur. In 
Res-Care and Flint Cold Storage the 
court has concluded that neither 16 

years nor 32 years, respectively, is a 
reasonable time in which to revive 
corporate existence. Absent a statu-
tory provision stating how long a 
dissolved corporation has to wind up 
its affairs or revive its existence, the 
facts may determine what constitutes 
a “reasonable time” for a corpora-
tion to wind up its affairs or revive its 
existence.

Notes
1. See MCL 450.1745-450.1746 and MCL 

450.4707.
2. MCL 450.2922(1).
3. MCL 450.2925.
4. MCL 450.2925(2).
5. MCL 450.2833 and MCL 450.2834.
6. 295 Mich App 232, 814 NW2d 308 

(2012), appeal granted, No 144721, 2012 Mich 
LEXIS __ (Nov 7, 2012).

7. 415 Mich 286, 327 NW2d 305 (1982).
8. 288 Mich 35, 284 NW 635 (1939).
9. MCL 450.1925.
10. Some jurisdictions with similar provi-

sion for reinstatement of  corporate existence 
are: Colorado, District of  Columbia, Flori-
da, Idaho, Illinois, Indiana, Kansas, Louisi-
ana, Massachusetts, Minnesota, Missouri, New 
Hampshire, New York, Ohio, Texas, Wiscon-
sin, the Province of  Manitoba, and the Federal 
Government of  Canada. 

11. Del Code Ann tit. 8, § 312(b) and 
§312(e).

12. Omni Holding & Dev Corp v CAG Invs, 
Inc, 370 Ark 220, 258 SW3d 374 (2007).

13. 972 A2d 322 (DC 2009).
14. 285 Mich App 483, 776 NW2d 387 

(2009).
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Tax MaTTers By Paul L.B. McKenney and Thomas H. Bergh

Window of Opportunity Closes at Year-End
While myriad federal tax provisions 
enacted during the Bush administra-
tion are scheduled to expire at year-
end, there are continuing income, gift, 
and estate tax planning opportunities 
for those with the foresight to act in 
2012. This brief article will address a 
one-time opportunity to transfer sub-
stantial amounts of wealth to young-
er generations without incurring any 
gift or estate taxes. Of course, the 
threshold decision is whether there 
are assets beyond core capital that 
the client is comfortable transferring 
without concern about the effects on 
lifestyle decisions or financial secu-
rity. 

The current gift tax and estate tax 
cumulative exemption equivalent is 
$5,120,000, reduced by prior taxable 
gifts.1 Unless Congress acts, that will 
fall back to $1 million come January 
1, 2013. This simple fact has set off a 
onetime proverbial “run on the bank” 
for higher net worth clients who wish 
to transfer assets gift tax-free at this 
time. Interests in closely held enti-
ties are particularly appealing, both 
through leveraging opportunities to 
transfer relatively more wealth at a 
relatively lower gift tax value, while 
also limiting or avoiding immediate 
transfers of client cash. 

Control and Discounts
If marketable securities are contem-
plated, rather than an immediate out-
right transfer, it is often advantageous 
to establish a family limited liability 
company (“LLC”) for management 
and control purposes, with voting 
and non-voting units. Why interests 
in closely held entities? There are 
two answers. The first is control. The 
donor generation can retain effective 
control of such entities by retaining 
a majority of the voting units while 
making gifts of the non-voting units. 
Typically they have a small num-
ber of voting units, perhaps 15 per-
cent, with the balance of the equity 
reflected through non-voting units. 
The advantage is the possible utili-
zation of valuation discounts. For 
example, if a parent gifts Apple stock, 

then the gift is valued at 100 percent 
of whatever Apple stock is trading 
at that day. If one instead transfers 
an interest in an LLC, one is not giv-
ing the Apple stock (or other stock 
or underlying securities), but rather, 
an illiquid interest in a non-publicly 
traded entity. This is also typically 
a non-controlling minority interest. 
Appropriate lack of marketability 
and minority interest discounts can 
be utilized if drafting and operational 
requirements are met so as to support 
a comprehensive valuation that can 
support the gift tax return that will be 
required.

Further Leveraging the Gift 
Tax Exclusion
Well-advised donors can further 
leverage their gifts. Recent expe-
rience suggests that intentionally 
defective irrevocable trusts (“IDIT”) 
are the favored vehicle, while grantor 
retained annuity trusts, or “GRATs,” 
are also quite popular. An IDIT is an 
estate freeze device that is predicated 
on well-established differences of 
who is deemed to own the asset for 
federal income tax versus gift and 
estate tax purposes. For example, 
assume individual A owns interests 
in a closely held business that he or 
she is confident will appreciate over 
time. An IDIT is created to benefit 
A’s descendants under terms com-
fortable to the transferor. To have the 
IDIT respected by the Internal Rev-
enue Service (IRS), it needs to have 
economic substance, which is typi-
cally 10 percent or more of the entire 
transaction. The 10 percent or more 
seed money is usually gifted by the 
donor, who is A in this example. A 
next sells non-voting units to an IDIT, 
which is treated as a grantor trust for 
income tax purposes. That means the 
trust property is still owned by the 
transferor, A, for income tax purpos-
es. Since it is a sale from A to A, no 
taxable sale occurred under IRC 1001, 
and thus there is no capital gain on the 
sale. Given it was transferred for fair 
market value, no gift occurs, except 

for the 10 percent seed money.2 How-
ever, there is different ownership 
treatment for estate tax purposes. At 
death, a donor is viewed as not own-
ing the assets in the IDIT, but rather, 
only the note receivable if there is any 
then balance due. Typically, the notes 
do not exceed 15 years in duration 
and meet the IRS minimum inter-
est rate for long-term (i.e., over nine 
years) debt instruments, the Applica-
ble Federal Rate (AFR). The Novem-
ber 2012, AFR for monthly payments 
is a mere 2.38 percent per annum. 
The payments under the note give 
the grantor some income. The donor 
is also responsible for the income tax 
generated by the assets as he or she is 
deemed to “own” for income tax pur-
poses. Since the owner is directly lia-
ble for income tax, paying the income 
tax on generated by the underlying 
asset, such as an LLC or S corpora-
tion, is not treated as an additional 
gift for tax purposes, although it has 
the economic effect of increasing the 
recipients’ total wealth. 

Tax-wise, a GRAT is a current gift 
of an actuarially determined residu-
ary interest coupled with a disap-
pearing act on post-gift appreciation 
for estate tax purposes. A simple 
example illustrates how a GRAT 
functions. B establishes a GRAT and 
selects a seven year duration. B is bet-
ting that the GRAT assets will appre-
ciate more than the so-called IRC 7520 
rate. In November 2012, that is but 1.0 
percent per annum. B receives an an-
nuity interest computed using that 
rate during the term of the GRAT and 
is considered to have made a current 
gift of the actuarial value of the resid-
uary going to B’s designated children 
or grandchildren. Also, a GRAT need 
not involve any actual gift where the 
residuary interest is actuarially zero, 
a so-called zeroed-out GRAT. If B 
outlives the term of the GRAT, then B 
has no interest in the GRAT at death, 
and it is essentially a disappearing 
act for estate tax purposes. Often the 
grantor will hedge his or her bets on 
life expectancy using GRATs of vary-
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ing terms, such as five, seven, and 
nine years. 

A simple example illustrates the 
benefits. Assume, C, who is 63 years 
old, establishes a seven-year GRAT 
for the benefit of children. The under-
lying asset, likely a non-voting inter-
est in an LLC or S corporation, pro-
duces about 7 percent. The GRAT is 
funded with a minority interest that, 
pre-valuation discounts, is worth 
$10 million. After lack of marketabil-
ity and minority valuation discounts 
totaling 25 percent, $7.5 million is 
treated as going into the GRAT. C 
retains an annual annuity payment 
equal to 6 percent of the value of the 
contributed property, or $450,000 per 
year. Under the actuarial computa-
tions, only about 44.58 percent of the 
$7.5 million, or $3,343,000, is treated 
as a gift. Less than 100 percent of the 
value of the GRAT is treated as a gift 
because the grantor has retained an-
nuity payments for the first seven 
years, and essentially the balance is a 
gift. Here the gift portion is well un-
der the 2012 $5.1 million gift-tax ex-
emption equivalent. If C outlives the 
seven-year GRAT term, then at death, 
C no longer retains any interest in the 
GRAT; and remaining GRAT prop-
erty, about $15,080,000 under these 
assumptions, will pass to the descen-
dants gift and estate tax-free. The 
GRAT property is not included in C’s 
estate for Federal estate tax purposes. 

Different GRAT durational terms 
will produce varying actuarial com-
putations of the “gift” portion of the 
transaction. If instead of the seven-
year durational term in the above 
example, C instead selected a five-
year GRAT term, then the amount 
subject to the gift tax would be larg-
er ($7,500,000 x 53.06 percent), or 
$3,979,500. Conversely, a nine year 
GRAT term would result in a smaller 
taxable gift portion of ($7,500,000 x 
36.27 percent), or $2,720,250.

How Much to Give 
For 2012, the lifetime gift tax exemp-
tion (above the $13,000 annual exclu-
sion) is $5,120,000 per donor, or 
$10,240,000 for a husband or wife, less 
previous taxable gifts. We would rec-

ommend leaving at least a 10 percent 
valuation cushion when the interests 
given are in a closely held entity. 
Thus, if the IRS audits it and adjust 
the valuation, you want to make sure 
that there still would not actually be 
tax payable and that the donor would 
not have to write a check to the IRS.

Appraisals of closely held busi-
ness interests are de facto mandatory. 
Clients, their advisors, and apprais-
ers should all remember the Pig Prin-
ciple—when a pig becomes a hog, it 
goes to slaughter. Be reasonable and 
realistic.

Congressional Clawback?
What if somebody gives away $4.5 
million this year and dies next year 
when the exemption is only $1 mil-
lion? Will the IRS effectively tax the 
$3.5 million above the 2013 exemp-
tion via the estate tax for the 2013 
or later death? There is a theoreti-
cal possibility. However, the staff-
ers at the tax writing committees in 
Congress have indicated that such 
a clawback is very unlikely and was 
not the intent of Congress when the 
currently short-lived $5 million plus 
exemptions were enacted in the 2010 
lame duck session. The U.S. Depart-
ment of the Treasury and IRS are well 
aware of that prevailing sentiment on 
Capitol Hill. While it is theoretically 
possible that such a clawback could 
happen, many consider it unlikely. 

Carpe diem!
There is much time to act. If you have 
not already done so, we suggest you 
meet with higher net worth clients to 
review their assets, discuss what they 
can afford to effectively give away, 
explain the soon to expire opportuni-
ties, and then proceed accordingly.

 

Notes
1. IRC 2010(c)(3).
2. See IRC 2512(b).
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TechnologY corner By Michael S. Khoury and Mark G. Cooper

Cyberinsurance: Understanding the Risks
Business lawyers are often involved 
with risk management and insurance 
coverage issues. We are expected to 
be familiar with the types of insur-
ance and the scope of coverage, 
whether in the general operation of 
the client’s businesses, the negotia-
tion of contracts in which they are a 
vendor or a purchaser of services, or 
in the general assessment of risk man-
agement. Our business clients typi-
cally purchase insurance products 
for property, personal injury, and 
general commercial liability cover-
age, and may also obtain coverage for 
certain acts of directors and officers, 
errors and omissions coverage, or 
other employee practices. Purchasing 
and maintaining these general types 
of insurance are based on a business’s 
typical assessment of risks. Insur-
ance coverage is expected to protect 
clients from potential liabilities they 
generally understand or have come 
to expect. “Real world” use of the 
insurance is understood in typical 
liability scenarios such as car acci-
dents with employer-owned vehicles, 
advertising injury claims, sharehold-
er derivative actions, or claims by for-
mer employees for wrongful termi-
nation (to name a few). Clients may 
also have actual experience of hav-
ing their business evaluated during 
the underwriting process as a part of 
purchasing insurance contracts over 
the years. 

When dealing with cyberinsur-
ance, however, there is a complete 
paradigm shift. The assessment of 
real risks becomes a critical part of the 
analysis. This article will seek to pro-
vide some high-level thoughts and 
recommendations for understanding 
this area. 

What is Cyberinsurance?
While the term “cyberinsurance” is 
often used, it is not a particularly use-
ful term. The term comes from the 
terminology associated with “cyber-
space,” which is often used to refer to 
those aspects of business and practice 
involving technology and the Inter-

net. The use of the terms by such 
groups as the American Bar Associa-
tion Business Law Sections’ Cyber-
space Law Committee really groups 
together a number of very different 
issues, business models, and legal 
principals. For purposes of under-
standing the appropriate insurance to 
address the risks our clients may face, 
we use that term only as a general 
category. We generally understand 
the purposes of coverage such as 
liability and property insurance, but 
cyberinsurance can apply to a variety 
of products that may or may not be 
helpful to an individual company, 
and may not address the real risks. 

Moreover, cyberinsurance is a 
new product to the insurance mar-
ketplace, and the types of coverage 
available vary widely by insurer. This 
is partly due to the fact that the evalu-
ation and underwriting of cyber risks 
is a developing area of insurers as the 
markets work to develop insurance 
products that will help businesses 
address the financial consequences 
of cyber risks and liability, and it is 
due in part to the fact that there are 
no standardized coverage forms like 
those typically used in the property 
and casualty arena. As a result, each 
market, or carrier, may have its own 
coverage, which means, in turn, that 
each policy will likely have different 
insuring clauses—the provision in 
the insurance contract that grants the 
insured its scope of coverage—as well 
as different critical definitions, limita-
tions, and exclusions and endorse-
ments that are available for additional 
premium. Understanding important 
insurance concepts is that much more 
critical when reviewing a quote for 
cyberinsurance and, at a minimum, a 
specimen policy should be requested 
and thoroughly analyzed before any 
commitment is made to purchase the 
insurance contract. 

Cyberinsurance may be used to 
address liabilities to third parties 
or costs to the insured for business 
events that may transpire. A good ex-
ample involves a potential data breach 

of personal information. Whether a 
company’s system is hacked or data 
stored on a computer or external stor-
age media is stolen, the company may 
have obligations of notification and is 
potentially liable for damages to third 
parties. The company that has lost the 
data may incur costs related to the 
assessment of the situation, forensic 
services to evaluate what happened 
and what was lost, notification ex-
penses to the affected persons, or po-
tential expenses related to addressing 
the negative publicity that may occur. 
Each of these is a separate category of 
risk and liability that may or may not 
be covered under a specific insurance 
policy.

To properly evaluate the coverage 
needed, the business should catego-
rize and understand its exposure for 
its own losses and internal expenses, 
and consider potential liabilities to 
third parties based on an assess-
ment of that business. Liability to 
third parties may be imposed by law 
or regulation, or may exist based on 
the undertakings of the company in 
its contracts with customers or other 
entities.

A useful partner in this process is 
a knowledgeable broker who under-
stands the scope of the risk and the 
insurance products available to cover 
that risk. During the research for this 
article, we reached out to Larry Harb, 
the president of IT Risk Managers, 
Inc. in Lansing, Michigan.1 “Unlike 
traditional business insurance,” says 
Harb, “cyberinsurance policies are 
unique to the issuing carrier; noth-
ing is standard in the industry at 
this point in time. This includes the 
terms and conditions of coverage, the 
definitions used to describe cover-
age, or the business class appetite of 
the carrier. Therefore, when you are 
looking to insure against the “cyber” 
risks and exposures, you need to un-
derstand these risks (or use an insur-
ance specialist that completely un-
derstands the risks and the particular 
exposures of your company) and be 
able to evaluate the policies that will 
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best meet your company’s specific 
‘cyber insurance’ needs.”

Identification and 
Assessment of Risk
The first step in this process should 
be an inventory of the types of sys-
tems used and the kind of data main-
tained by the company. If the com-
pany collects and stores personal 
information that contains financial, 
social security, or health information, 
the protection of those categories of 
information are specifically regulated 
under various laws, including Gra-
ham-Leach-Bliley2 and HIPAA.3 Each 
of those statutes requires that persons 
collecting and storing personal infor-
mation maintain the security and 
integrity of those storage systems and 
protect against unauthorized access 
to protected information. For person-
ally identifiable information, 47 states 
have also passed notification laws 
that require a company to notify per-
sons whose information has been sto-
len, lost, or otherwise compromised.4

The next step is to identify where 
the company maintains data and how 
the company operates its systems. 
Is data stored within company sys-
tems in its own secure environment? 
Is the data stored in a cloud storage 
environment? Is processing of data 
done by third parties or in the cloud? 
Where are the company’s vulner-
abilities and risks if systems are ac-
cessed by an unauthorized person, 
or if someone does damage to the 
electronic systems and data. These 
questions will help identify whether 
coverage is necessary for first-party 
liability. In other words, does the 
company need insurance to cover its 
costs associated with the loss of avail-
ability of its systems or data, breaches 
of confidentiality, or comprised data 
integrity?

A third area involves the compa-
ny’s responsibilities to third parties. 
Has the company entered into agree-
ments by which it must indemnify a 
third party for losses associated with 
services or goods supplied by the 
company or has it undertaken other 
responsibilities contractually? What 
are the potential claims that may re-

sult? Are those risks just part of the 
normal cost of doing business, or 
should the company hedge that risk 
by obtaining insurance coverage for 
all or part of the potential exposure? 
For example, if the company provides 
services at a customer’s site, and the 
contract requires the company to in-
demnify the customer for negligent 
acts of those employees that cause 
personal injury or property damage, 
the potential liability may be covered 
by the commercial liability policy. 

The analysis is different if the 
company represents that its storage 
or processing of data will be in com-
pliance with a regulatory framework 
(HIPAA, for example). If personally 
identifiable information in the con-
trol of the company is accessed by a 
hacker, the company may be liable to 
its customer for any costs, liabilities, 
or regulatory fines incurred by the 
customer resulting from that loss of 
protected data. 

While the above inquiry is certain-
ly not comprehensive, it gives you a 
flavor of the kind of inquiry that is 
necessary. The risk assessment must 
be done by people knowledgeable 
about the industry, and about what 
specific activities are being under-
taken by the company. In addition, 
underwriters looking at a company’s 
exposure to risk will thoroughly ex-
amine these issues and underwriting 
will evaluate how a company man-
ages its electronic security. All of 
these factors will be a part of the in-
surer’s evaluation of what premium 
to charge for cyberinsurance.

Potential Areas of Required 
Coverage
After the assessment of the risk, the 
next step is to identify the affirmative 
actions that would be required by a 
company that has an incident and/or 
all liabilities that could ensue. Among 
the specific categories of potential 
costs are the following:
•	 Notification expenses to 

third-parties associated with 
data breach that may be 
required by state law, GLB, 
or HIPAA; 

•	 Costs incurred by the com-

pany in investigating the 
breach or security incident 
that caused the problem, 
including potential costs for 
forensic investigations by 
outside professionals (What 
happened? How did it hap-
pen?);

•	 Costs associated with data 
restoration if the security 
breach resulted in electronic 
data loss, including applica-
tions and data bases;

•	 Potential costs to protect 
individuals whose informa-
tion was compromised for 
credit monitoring; 

•	 Fines and regulatory actions 
that are the direct result of 
the system breach; 

•	 Costs or losses associated 
with business interruption; 
and

•	 Content and advertising 
injury associated with elec-
tronic media.

Each of these items can have a 
number of variations. For example, a 
company that loses data and violates 
the privacy of its customers may be 
subject to regulatory action or fines 
by the Federal Trade Commission; 
a company that has a security inci-
dent associated with its credit card 
systems may be subject to fines from 
the payment card industry. Similarly, 
the loss of data will typically not con-
stitute physical damage that would 
bring in coverage under a commer-
cial general liability policy; specific 
coverage for that risk must be placed 
if it is important to the business.

A final comment relates to the 
specific amounts of coverage under 
an overall policy. While the policy 
may be written for an overall maxi-
mum amount per occurrence, there 
will typically be sub-limits within 
the policy for coverage as to specific 
expense or liability items. Those sub-
limits of coverage, notification ex-
penses for example, need to be con-
sidered in light of the potential costs 
and exposure based on what is actu-
ally maintained by the company. 
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Exclusions and Limits
In the payment card example, one 
of the developing areas in coverage 
relates to fines associated with pay-
ment card industry (PCI) compli-
ance penalties. These penalties are 
assessed by MasterCard or Visa with-
out any formal process for a mer-
chant to contest the fines. A policy 
that excludes fines is not much help 
if that is the most significant liability; 
this is an example of a risk that prob-
ably requires a specific endorsement 
on a policy for any insured that has 
credit card information. 

Another point that has generated 
significant discussion involves limita-
tions in coverage to those expenses as-
sociated with or actions “required by 
law.” For example, if data involving 
a company’s customers is compro-
mised (such as the theft of personally 
identifiable information), the compa-
ny may seek to protect its customers 
by arranging for free credit monitor-
ing for a period of time. However, if 
there is no law that requires credit 
monitoring protection for affected 
persons, as is currently the case, then 
a policy limitation for expenses that 
are required by law would exclude 
the cost associated with credit moni-
toring. This may be the case even if 
it was deemed appropriate by the in-
sured or was part of a settlement with 
a regulatory authority. 

Data breach incidents can be 
caused by bad actors, but they also 
may be caused by the actions of your 
client’s employees. Therefore, you 
also want to consider whether the 
coverage has exclusions for insider 
actions, and you will want to un-
derstand which employees might be 
excluded from coverage. Does the 
policy contain limitations for damag-
es or expenses resulting from actions 
by employees for either intentional or 
negligent acts? 

Underwriting the risk by carriers 
has also undergone a change. Larry 
Harb says that “back in the 1990s 
when we wrote cyber polices, car-
riers would not write a risk without 
the insured having an assessment, 
or what was called ‘the ethical hack’ 
performed by a third party.” This 

would essentially be a test of integrity 
of the insured’s systems. “Today the 
process is different. Now the assess-
ment is accomplished during the un-
derwriting process, which includes a 
self-assessment of risk. The applica-
tion (including the assessment) now 
has a warranty statement included. 
The company must provide this war-
ranty about its processes and systems 
to the carrier, making it a part of the 
policy. Therefore, any ‘false’ state-
ments will give the carrier reason 
to automatically deny a claim.” In 
a similar vein, there is a large body 
of law in Michigan, and consistently 
followed by a majority of jurisdic-
tions, that a misstatement in an insur-
ance application—or omission—that 
would have caused the insurer to 
take a different position, like not is-
sue the policy, is grounds to void the 
policy as though it were never issued. 
The consequence of such an action by 
an insurer could be devastating to 
the insured since it would be left to 
face an otherwise covered loss with-
out insurance coverage. That concept 
is likely to extend to the cyberinsur-
ance area as insurance coverage cases 
involving cyber risks begin to make 
their way through the courts.

Attacks on Critical 
Infrastructure
On a societal basis, risks associated 
with data breach and hacking of cred-
it card numbers and personal infor-
mation is insignificant compared to 
the risks to the national and global 
critical infrastructure. The Depart-
ment of Homeland Security has iden-
tified 18 sectors deemed to be vital to 
our nation; the failure of any sector 
through attack, negligence, or lack of 
investment would have a significant 
detrimental effect.5 For perpetrators 
wanting to exact destruction for polit-
ical or other purposes (as opposed to 
financial or trade secret theft), these 
areas of risk need special attention. 
Similarly, the type of industry and 
the location of the company will be 
a significant factor. Consider the risk 
profiles of an electric transmission 
company in a metropolitan area com-
pared to a rural farming operation. 

The need for protection is consider-
ably different.

For many businesses that have a 
realistic risk, terrorism coverage or 
riders should be standard operating 
procedures. This coverage is intend-
ed to address these risks. Many of 
the evolutionary changes in coverage 
have forced an examination of terror-
ism coverage, act of war exclusions, 
and related issues. Consider the ex-
perience of the victims of the World 
Trade Center attacks. In those cases, 
insurers did not seem disposed to 
deny coverage, but that cannot be as-
sumed in the future and must be as-
sessed by the company.

While coverage in this context is 
usually considered for data breach, 
business interruption, or “bricks and 
mortar” problems caused by criminal 
enterprises or competitors, attacks 
on critical infrastructure may result 
from governmental actors around the 
world. Cyber warfare is now consid-
ered to be a legitimate area of govern-
mental offense and defense, and the 
impact on critical infrastructure may 
be significant.6 This will be a devel-
oping area, and there are no good an-
swers as to how this will affect busi-
nesses in the future.

Conclusions
With the inability of Congress to take 
a realistic approach to cyber security 
legislation,7 business is left to protect 
itself against cyber risks. Businesses 
that are looking for coverage associ-
ated with data and system security, 
breaches, data loss, and the other 
items discussed in this article need 
to first evaluate the actual areas of 
risk, the possible actions that would 
be required in the event of a security 
incident, and the scope of expenses 
or liabilities that might be incurred. 
Consulting with an experienced pro-
fessional in this area to ensure that 
appropriate coverage is placed to 
address these risks may be the best 
investment that a business could 
make.
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Notes
1. IT Risk Managers may be familiar to 

readers of  this article because it is often a 
sponsor of  programs for the State Bar of  
Michigan and also provides discounted servic-
es through SBM’s alliance program.

2. Gramm-Leach-Bliley Act (GLB; Public 
Law 106-102, 15 USC 6801, et seq.)

3. Health Insurance Portability and 
Accountability Act of  1996 (HIPAA; Pub. L. 
104-191, 110 Stat. 1936, enacted August 21, 
1996)

4. “Michigan’s New Data Breach Notification 
Act,” Michigan Business Law Journal (Spring 
2007); “Data Breach Developments,” Michigan 
Business Law Journal (Fall 2011).

5. See http://www.dhs.gov/critical-infra-
structure The sectors identified are Food and 
Agriculture, Banking and Finance, Chemical, 
Commercial Facilities, Communications, Criti-
cal Manufacturing, Dams, Defense Industrial 
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Overview
In the manufacturing supply chain, parties 
often enter into contracts that lack a term of 
duration. Blanket purchase orders without 
a set quantity or a set duration are, as one 
judge observed, “commonplace in the auto-
motive industry in Michigan.”1 The majority 
of contracts arising by virtue of such blanket 
purchase orders are contracts of indefinite 
duration within the meaning of section 2-309 
of the Uniform Commercial Code (“UCC”). 
Under that section, “[w]here the contract 
provides for successive performances but is 
indefinite in duration it is valid for a reason-
able time but unless otherwise agreed may 
be terminated at any time by either party.”2 
The same UCC section dictates that “[t]ermi-
nation of a contract by one party except on 
the happening of an agreed event requires 
that reasonable notification be received by 
the other party.”3

Contracts of indefinite duration give rise 
to a number of issues under UCC 2-309. The 
overriding issue is quite basic—when does 
your contract end? More specifically, the is-
sues are: (1) what constitutes a contract of in-
definite duration; (2) what qualifies as “rea-
sonable time” during which the contract of 
indefinite duration remains “valid”; and (3) 
what length of notice period is required to 
terminate such a contract. This article will 
provide guidance to practitioners navigating 
through these issues, both in the remedial 
and preventative contexts.

Contract of Indefinite Duration: 
Definition
The UCC does not define what qualifies as a 
“contract of indefinite duration.” One critical 
distinction is the difference between a con-
tract of indefinite duration and one of perpet-
ual duration. Perpetual contracts run without 
end and do not have a provision for termina-
tion.4 Indefinite contracts also run without a 
fixed end but, in contrast to perpetual con-
tracts, can be terminated at the election of 
either party. Unless a contract contains clear 
language conferring a perpetuity of obliga-
tion, most courts are loath to interpret the 

contract as perpetual.5 In their disfavor of 
contracts of perpetual duration, courts rec-
ognize that “[t]oday’s fashion will tomorrow 
or the next day inevitability fall the way of 
the buggy whip, the eight-track tape and the 
leisure suit.”6 Thus, even where the contract 
specifies it is to last “indefinitely” or “as long 
as [the parties] remain in [certain] business,” 
courts frequently will avoid the construction 
conferring perpetual duration.7 

On the other side of the spectrum, courts 
frequently struggle to distinguish between 
contracts of indefinite duration, terminable 
at will, and contracts of fixed duration, termi-
nable only upon the passage of time or occur-
rence of a designated event. While contracts 
fixing certain duration present relatively few 
problems, litigation is more common where 
the contract provides for termination upon 
occurrence of a specific event or condition. In 
the latter scenario, the classification depends 
on whether the event triggering termination 
is phrased as an exclusive condition for ter-
mination. If not, the contract likely is one of 
indefinite duration.8 But where the conditions 
upon which the contract is terminated are ex-
clusive (such as when the clause at issue pro-
vides for the termination “only” or “solely” 
under the specified set of circumstances), the 
contract becomes one for a definite term and 
is therefore no longer terminable at the will 
of any party.9 

Similarly, where termination of a contract 
is contingent on an event that is unlikely to 
happen, such as bankruptcy or death, the 
contract is most likely one of indefinite du-
ration.10 But where the contract provides for 
automatic renewal rights, it usually is not 
considered a contract of indefinite duration.11 
Most commonly, such contracts require all 
parties’ consent to effectuate a renewal, at 
which point they renew for another fixed 
term.12 

Finally, where the contract provides for 
termination in the event of a breach, such a 
contract can still be one of indefinite dura-
tion.13 This interpretation is required by Of-
ficial Comment 9 to UCC 2-309, which ex-
plains that for-cause cancellation of the con-
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tract is “not the kind of termination covered 
by the present subsection.”14

“Reasonable Time” During Which 
Contract of Indefinite Duration Is 
“Valid”
Under UCC 2-309(2), the contract of indefi-
nite duration “is valid for a reasonable time 
but unless otherwise agreed may be ter-
minated at any time by either party.”15 On 
its face, it is not clear whether “reasonable 
time,” as referenced in UCC 2-309(2), trumps 
the termination rights of the parties or is sub-
ordinate to them. The official comment to 
this subsection is not particularly helpful in 
resolving this question. It provides:

Subsection (2) applies a commercially 
reasonable view to resolve the conflict 
which has arisen in the cases as to con-
tracts of indefinite duration. The “rea-
sonable time” of duration appropriate 
to a given arrangement is limited by 
the circumstances. When the arrange-
ment has been carried on by the parties 
over the years, the “reasonable time” 
can continue indefinitely and the con-
tract will not terminate until notice.16

Some courts interpret this language to 
mean that termination cannot be effected, 
despite an otherwise reasonable notice, un-
til “at least reasonable time has expired.”17 
These courts essentially read a reasonable 
minimal term of duration into the contract, 
then still require a reasonable notice of termi-
nation. In the UCC context, this situation has 
been found in distributorship contracts (par-
ticularly ones for exclusive distributorship) 
or other contracts where the business rela-
tionship is based on “some considerations 
other than the services to be rendered.”18 
For example, where a company is required 
to invest in inventory or other assets of the 
terminating party or to maintain warehouse 
space for the storage of such inventory, the 
arrangement goes beyond a simple agree-
ment for providing personal services and a 
contract can be terminated only after a rea-
sonable duration and reasonable notice.19 In 
assessing what qualifies as “reasonable time” 
during which the contract is “valid,” courts 
take into account the length of time the dis-
tributor needs to recover its investment and 
to earn a reasonable profit.20 

Unless the contract is a distributorship 
agreement or imposes some other peculiar 
commitment on the part of the supplier, how-
ever, this line of cases is largely inapplicable 

to business contracts.21 Further, in Michigan, 
a distributorship agreement between a man-
ufacturer and a distributor of goods that does 
not identify the quantity of goods in writing 
is not a contract for the sale of goods within 
the meaning of the UCC.22 Thus, for the ma-
jority of supply contracts, no minimum dura-
tion is inferred in the contract, and any party 
remains free to terminate the contract at will, 
upon reasonable notice.

Reasonable Notification for 
Terminating a Contract of 
Indefinite Duration
Although a party may choose to terminate a 
contract of indefinite duration at will, it must 
give the other party “reasonable notification” 
of its intention to terminate.23 UCC 2-309 
states in relevant part:

Termination of a contract by one party 
except on the happening of an agreed 
event requires that reasonable notifica-
tion be received by the other party and 
an agreement dispensing with notifica-
tion is invalid if its operation would be 
unconscionable.24 
As comment 8 to UCC 2-309(3) explains, 

the rule requiring reasonable notification 
“recognizes that the application of principles 
of good faith and sound commercial practice 
normally call for such notification of the ter-
mination of a going contract relationship as 
will give the other party reasonable time to 
seek a substitute arrangement.” UCC 2-309(2) 
represents a codification of the common-law 
rule that a contract is terminable upon rea-
sonable notice.25 The purpose of the reason-
able notice requirement is “to afford the par-
ty losing the contract an opportunity to make 
appropriate arrangement in lieu thereof by 
dispersing inventory, adjusting work force, 
exploring probable alternatives, and in gen-
eral, ‘getting his house in order’ to proceed in 
absence of the former relationship.”26 

What constitutes reasonable notice of ter-
mination depends on the facts of the particu-
lar case and is frequently a decision reserved 
for the fact finder.27 Overall, the inquiry de-
pends on the amount of time necessary for 
the non-terminating party to find a new 
source of supply.28 In the automotive indus-
try, locating and qualifying a successor sup-
plier can be a lengthy process. The extensive 
quality testing can push the time line out six 
to twelve months. 
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Cases interpreting UCC 2-309(3) flesh out 
several factors relevant to evaluating reason-
ableness of the notice. They include:

•	Duration of the Contractual Rela-
tionship Between the Parties. Gener-
ally, the length of the notice required 
is proportionate to the duration of 
the contractual relationship between 
the parties. One court interpreting 
UCC 2-309(3), for example, over-
ruled objections to reasonableness of 
the termination notice where a paper 
mill orally informed its distributor of 
five years that it wished to terminate 
him ten months in advance, although 
the mill gave the distributor a formal 
notice of termination only the day 
of the termination.29 Courts have 
approved a notice of three months to 
terminate a contractual relationship 
of one year,30 a notice of two months 
to terminate a distribution contract 
of fifteen years,31 and a notice of six 
months to terminate an exclusive dis-
tributorship arrangement of twelve 
years.32 Considering the variations 
in the notice found in these cases, it 
is impossible to deduce a hard-and-
fast formula tying the length of the 
contract to the length of the notice.

•	Centrality of the Product at Issue 
to the Aggrieved Party’s Business. 
Another significant factor relevant 
to reasonableness of the notice is the 
centrality of the product at issue to 
the party’s business, as measured 
by the percent of sales and profits 
attributed to the product, the extent 
of the party’s investment in the con-
tract, and how integral the product 
is to the party’s other business.33 

•	Product’s Uniqueness and Tightness 
of the Corresponding Market. “If [a] 
party is able to obtain another sup-
plier before the performance of the 
party effecting termination becomes 
due, then it necessarily follows that 
the terminating party has furnished 
reasonable notice and will not be 
responsible for damages.”34 Con-
versely, if the product is difficult to 
find and the market is difficult to 
enter, a longer notice of termination 
will be necessary.35 

•	Good Faith of the Terminating 
Party. Where the terminating party 
encourages the other party to expend 

additional resources toward the con-
tract it intends to terminate, a longer 
notice period might be appropri-
ate to purge the taint.36 While some 
courts recognize that, absent the 
existence of a fiduciary relationship, 
contract law “does not require par-
ties to behave altruistically toward 
each other,”37 at least one Michigan 
court imposed a duty of good faith 
and fair dealing in terminating the 
contract arising out of a purchase 
order.38 

•	 Inventory on Hand of the Aggrieved 
Party. Sometimes, even a notice of 
termination effective immediately 
may be reasonable if the aggrieved 
party has sufficient inventory of the 
product on hand to last until it can 
find a substitute provider.39 Thus, if 
the aggrieved party has been order-
ing materials far in advance and has 
several months’ supply of the prod-
uct in stock, the notice of termina-
tion will be shorter.40 

•	Aggrieved Party’s Investment 
into, and Profit from, the Contract 
Being Terminated. Particularly with 
respect to franchise and distributor-
ship contracts, courts look at how 
much investment the non-terminat-
ing party made into the contract and 
how much profit it has been able to 
derive therefrom.41 In Michigan, this 
factor does not come into play, at 
least explicitly, in situations outside 
the distributorship/franchise con-
text.42

•	 Industry Practice in Terminating the 
Contract. Industry practice is anoth-
er factor that is relevant to assessing 
reasonableness of the notice of ter-
mination under UCC 2-309(3).43 

Takeaways
On the one hand, contracts of indefinite 
duration offer welcome flexibility. They 
allow parties to terminate their relationship 
at any point without having to wait for the 
expiration of the term. Such contracts are 
also common in the purchase order context, 
where purchase orders are issued, often 
electronically, without any negotiation of 
specific terms. On the other hand, however, 
contracts of indefinite duration are fraught 
with uncertainty that surrounds concepts of 
“reasonable notification” and “reasonable 
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time” during which the contract is to remain 
“valid.” It is often hard to determine wheth-
er the contract qualifies as one of “indefinite 
duration” in the first instance. 

To avoid the classic pitfalls associated 
with contracts of indefinite duration, parties 
are advised to review their terms or condi-
tions or other contractual documents and 
to give due consideration to the following 
guidelines.

•	 If You Intend a Contract of Definite 
Term—State the Term. If you intend 
to lock down a critical supply source 
for a three- or five-year period, 
state the length of the contract in no 
uncertain terms. You can add provi-
sions that allow for an “early out” 
(e.g., the supplier fails to remain 
competitive on price). Whether on 
the face of the purchase order or in 
the accompanying terms and condi-
tions, you must set forth a term.

•	 If You Want a Contract of Indefinite 
Duration—Say So. If you do not 
want a fixed duration contract, add 
language specifying that a contract 
is one of indefinite duration within 
the meaning of UCC 2-309. The con-
tract can then be terminated at either 
party’s convenience. 

•	Avoid Ambiguities in the Provi-
sion for For-Cause Termination. 
Automatic renewal clauses, some-
times called “evergreen clauses,” 
have been the source of much litiga-
tion. Parties often “forget” to send 
a notice of non-renewal. If you use 
one of these provisions, identify the 
specific circumstances calling for ter-
mination prior to the intended term 
and specify those circumstances in 
the for-cause termination provision. 
Consider whether to include a cure 
period.

•	Avoid Ambiguities Arising From the 
Automatic Renewal Provision. If 
the contract states that it will “auto-
matically renew” or “automatically 
renew absent mutual consent to ter-
minate,” be sure to address whether 
automatic renewal extinguishes the 
parties’ rights to terminate the con-
tract for yet another term. Keep in 
mind that many courts consider 
the combination of the automatic 
renewal and termination provisions 
to give rise to ambiguity and to war-

rant introduction of parol evidence.
•	Agree on the Length of Notice in 

Advance. While the parties can 
specify the duration of the notice in 
advance, it must be noted that UCC 
1-204 invalidates a clause that speci-
fies an unreasonable period of time 
for giving notice pursuant to UCC 
2-309(3). Because termination spurs 
much litigation, the parties are nev-
ertheless well advised to include 
a notice provision. For many stan-
dard contracts without any special 
aspects, a 30- to 60-day termination 
notice would be considered reason-
able.

•	 A Termination for Convenience 
Clause May Make Sense. Although 
the pace of today’s commercial trans-
actions makes it difficult to negotiate 
contracts consisting of a purchase 
order and terms and conditions, 
termination frequently proves to be 
one of the most critical commercial 
issues in the transaction. Thus, the 
party may want to reserve the right 
to terminate the purchase order for 
its convenience at any time. If nei-
ther party has made a major invest-
ment, such as a purchase of capital 
equipment, and a successor source 
of supply can easily be obtained, a 
termination for convenience clause 
may be perfectly appropriate.
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Introduction
The contractual foundation for the modern 
automotive supply chain has been built on 
sole-source requirements contracting, where-
by a buyer promises to buy and a single seller 
promises to sell 100 percent of the buyer’s 
requirements, with actual production vol-
umes and delivery requirements specified 
in constantly updated releases issued by 
the buyer.1 It appears that the industry is 
changing, with buyers increasingly looking 
to obtain their requirements from two (or 
more)2 sources. For example, a recent survey 
of automotive suppliers3 found that increased 
use of dual-sourcing was a common strategy 
for managing supply chain risk.4 

Though the business need for dual-source 
requirements purchasing is clear, the con-
tractual models for achieving that result are 
not. Even exclusive requirements contracts 
raise contracting challenges5 and frequent 
disputes regarding the enforceability.6 Non-
exclusive contracts create additional chal-
lenges.

This article addresses the enforceability 
and limitations of various dual-source con-
tracting models in Michigan.7 We begin with 
a brief overview of the general law of require-
ments contracts to provide context for the 
particular challenges of dual-source contract-
ing.8 We then address a dual-source “fixed-
proportion” requirements contract (e.g., 50 
percent from Supplier A and 50 percent from 
Supplier B). We conclude that such a contract 
is likely enforceable in Michigan, although 
the question is not fully settled. However, 
such a contract may not meet the commercial 
needs of a buyer seeking flexibility to adjust 
its allocation of purchases between multiple 
suppliers. For a buyer seeking such flexibil-
ity, we consider the possibility of a “variable-
proportion” requirements contract, in which 
the buyer promises to purchase a range of its 
requirements (e.g., between 40 percent and 

60 percent) from each seller. We conclude 
that such an agreement is likely enforceable 
as a requirements contract only to the lower 
bound. We also consider a “pure option” 
contract, in which the buyer has the right to 
purchase, and the seller has the obligation 
to supply, as much or as little as the buyer 
chooses. Although such contracts are some-
times used in the industry as an alternative 
to requirements contracts, we conclude that 
they typically do not offer buyers sufficient 
benefits to offset material concerns regard-
ing their enforceability. Finally, we consid-
er a hybrid requirements/option contract 
whereby the buyer contracts both for a fixed 
proportion of its requirements and an option 
for an incremental amount. We conclude that 
if flexibility is desired, the hybrid model is 
more likely enforceable than the alternative 
models. 

The Law of Requirements 
Contracts
A requirements contract is a contract in 
which the buyer promises to buy and the 
seller promises to sell a quantity of goods 
measured by the buyer’s requirements. If 
the seller promises to sell but the buyer does 
not promise to buy,9 it is not a requirements 
contract, although it may be an enforceable 
option contract,10 the enforceability and effect 
of which is addressed below. The controver-
sy over whether the quantity of goods in a 
valid requirements contract may be less than 
100 percent is discussed in the next section.

Under Uniform Commercial Code (UCC) 
section 2-201,12 a contract for the sale of goods 
is generally not enforceable unless there is a 
signed written quantity term. UCC Section 
2-306 makes clear that “requirements” is an 
enforceable quantity term,13 stating that “[a] 
term which measures the quantity by...the re-
quirements of the buyer means such actual...
requirements as may occur in good faith.” 
Official Comment 2 explains that “a contract 

Contract Law and the Changing 
Business Needs of the Automotive 
Supply Chain: The Problem of Dual-
Source Requirements Contracts
By Sheldon Klein and David DeVine



20 THE MICHIGAN BUSINESS LAW JOURNAL — FALL 2012

for...requirements is not too indefinite since 
it is held to mean the actual good faith re-
quirements. Nor does such a contract lack 
mutuality of obligation since the party that 
will determine quantity is required to [act] in 
good faith and according to commercial stan-
dards of fair dealing in the trade.”14

Contracting for Dual-Source 
Supply

Fixed-Proportion Dual-Source 
Requirements Contracts
The most straight forward dual-sourcing 
model is a fixed-proportion requirements 
contract obligating the buyer to purchase 
and each seller to supply a fixed percentage 
of the buyer’s requirements (e.g., 50 percent 
from each). The enforceability of a fixed pro-
portion contract in Michigan is not conclu-
sively settled, because there is recent case-
law going both ways and none of the cases 
are controlling.15 Nevertheless, we conclude 
that it is likely that such a contract would be 
enforced in Michigan,16 and that it is the least 
risky form of dual-source contracting from a 
legal perspective. 

At least seven cases have found that non-
exclusive requirements contracts are en-
forceable in Michigan.17 As one court stated: 
“Michigan does not require that require-
ments contracts be exclusive to be enforce-
able”18 

On the other hand, two Michigan cases 
have been cited19 as support for the proposi-
tion that 100 per cent exclusivity is required: 
Benedict Mfg Co v Aeroquip Corp20 and Acem-
co, Inc v Olympic Steel Lafayette.21 Although 
neither case involves the enforceability of a 
non-exclusive requirements contract,22 each 
quotes a definition from a Missouri case 
applying Kansas law, Propane Indus, Inc v 
GMC,23 which states that in a requirements 
contract the buyer must promise to purchase 
“the specific goods...which the buyer may 
need exclusively from seller.”24 However, 
that case appears to recognize that a require-
ments contract need not be for 100 percent 
of requirements, stating, “[t]he requirement 
of exclusivity does not mean that the buyer 
must contract to purchase all his require-
ments from a particular seller. The require-
ment of exclusivity can be satisfied if the 
buyer contracts to purchase up to a specified 
amount exclusively from the seller.”25 This 
suggests that “the specific goods the buyer 

may need” may be those specified in the con-
tract, not necessarily 100 percent.

Thus, it is not at all clear that the defini-
tion adopted by Benedict Mfg or Acemco pre-
cludes requirements contracts for less than 
100 percent of requirements. Further, non-
exclusive requirements contracts were not at 
issue in those Michigan cases. 

Since the caselaw is not dispositive, the 
question of the enforceability of non-exclu-
sive contracts in Michigan is not settled or 
risk-free. However, there is no apparent doc-
trinal or commercial reason why only 100 
percent requirements contracts are enforce-
able. Stated simply, 50 percent of require-
ments is pre cisely as much of a quantity and 
precisely as definite as 100 percent. Recipro-
cal promises to supply and purchase 50 per-
cent of requirements provide the same mutu-
ality of obliga tion as promises of 100 percent. 
And 50 percent of requirements is a quantity 
“measure[d by] the requirements of the buy-
er,” the touchstone of UCC 2-306. That, to-
gether with the weight of the caselaw, leads 
us to conclude that there is a substantial like-
lihood that such contracts are enforceable in 
Michigan.26 

Although likely enforceable, fixed-pro-
portion contracts may not satisfy the busi-
ness needs of buyers seeking the flexibility 
to vary the allocation of their purchases be-
tween suppliers. The following sections dis-
cuss potential contract models for achieving 
that flexibility.

Variable-Proportion Dual-Source 
Requirements Contracts
As used here, a variable-proportion, dual-
source requirements contract involves a 
buyer’s promise to purchase a portion of its 
requirements within a range, e.g., between 
40 and 60 percent of requirements from each 
of Sellers A and B.27 If enforceable, it allows 
a buyer some flexibility to reallocate its pur-
chases. For example, the buyer might choose 
to increase the proportion of the seller with 
the better quality or delivery performance.

We are not aware of any cases in Michigan 
or elsewhere addressing the enforceability of 
a variable-proportion requirements contract, 
so the answer cannot be certain. However, it 
appears that reciprocal obligations, in which 
the buyer is obligated to buy what the seller 
is obligated to sell, are necessary for any en-
forceable requirements contract.28 That con-
dition is satisfied for an exclusive require-
ments contract and for a fixed-proportion 
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requirements contract. By definition and 
intent, it is not satisfied for a variable-pro-
portions requirement contract—the buyer 
must buy only the lower limit of the range, 
while the seller must supply the upper limit 
if the buyer chooses to demand that amount. 
However, since there are reciprocal obliga-
tions to the lower limit, we believe that such 
contracts would likely be enforceable to the 
lower limit,29 effectively resulting in a fixed-
proportion contract.30 

Pure Option Contract
Although requirements contracts are the pre-
dominant form of contracting in the indus-
try, the standard terms of some buyers take 
the form of an option contract, rather than a 
requirements contract. For example, in John-
son Controls Inc v TRW, supra, Johnson Con-
trols’ then standard terms31 stated that:

Seller grants to Buyer an irrevocable 
option during the term of the Order to 
purchase Supplies in such quantities as 
determined by Buyer…and Seller will 
supply all such Supplies…; provided 
that the Buyer may purchase no less 
than a minimum quantity of at least 
one piece or unit of each of the Sup-
plies and no more than 100% of Buy-
er’s requirements for the Supplies…. 
An option contract is an irrevocable offer 

giving the buyer the right, but not the obli-
gation, to purchase goods at an agreed price 
during the option period.32 As in any con-
tract, consideration is required,33 but nominal 
consideration is generally sufficient,34 and its 
adequacy will not be questioned unless the 
inadequacy is “so gross as to shock the con-
science of the court.”35 The conscience of the 
court is rarely shocked—a rare example is 
Rose v Lurvey, supra, in which the court was 
shocked “that $1.05 represented the entire 
consideration for the transfer of an equity in 
the property worth approximately $12,000.”

Notwithstanding that a “pure option” has 
the form of an enforceable option contract, it 
presents certain enforceability concerns in 
the distinctive business environment of au-
tomotive supply chain contracting. Options 
are typically used for goods that already ex-
ist and/or have alternate uses and buyers 
if the option is not exercised. In the supply 
chain, by contrast, a supplier typically must 
make a substantial dedicated fixed invest-
ment (equipment, engineering resources, 
etc.) far in advance of knowing whether the 
buyer will exercise its option. From experi-

ence, there is always a non-trivial risk that a 
court will decline to enforce a contract in the 
face of what it perceives as over-reaching, 
perhaps based on considerations of good 
faith, or reluctance to elevate “form over sub-
stance”36 or other policing principles. Alter-
natively, given the right facts, an unsympa-
thetic court might deny enforcement because 
“an option contract is strictly construed [and 
a]cceptance of the option must be in agree-
ment with the terms.”37 

To be sure, there is no firm doctrinal basis 
for refusing to enforce a pure option, but that 
does not mean that the risk of non-enforce-
ment is immaterial. Rarely, if ever, will a 
buyer source a supplier with the commercial 
intent of a pure option, i.e., without the intent 
to purchase all or a significant portion of its 
requirements from the seller. Given this real-
ity, a pure option contract does not appear to 
provide significant commercial advantages 
over a hybrid requirements/option contract 
with a standard termination for convenience 
provision. Further, based on our assessment 
of the likely enforceability of non-exclusive 
requirements contracts in Michigan, we be-
lieve that the hybrid model discussed in the 
next section offers many of the advantages of 
a pure option contract with less legal risk.

Finally, we briefly return to Johnson Con-
trols Inc v TRW, supra, the case from which 
the option contract language at the beginning 
of this section was taken. This case involved 
a dispute regarding whether TRW was ob-
ligated to supply certain parts to Johnson 
Controls. For present purposes, what is most 
notable about the case is that it turned en-
tirely on whether the parties entered into an 
enforceable requirements contract; the court 
never considered whether the agreement was 
an enforceable option contract.38 The court 
concluded that a jury might construe the op-
tion language, together with a host of other 
considerations, as a promise to purchase its 
requirements and denied TRW summary 
judgment.39 Thus, despite the cleverly draft-
ed option language, Johnson Controls was 
ultimately left only with a jury issue as to 
whether its contract was enforceable.40 

Hybrid Requirements/Option Contracts
A hybrid requirements/options contract 
gives a buyer the flexibility to adjust the 
allocation of its purchases between suppli-
ers by combining a fixed proportion require-
ments contract for a material portion of its 
requirements and an option to purchase an 



22 THE MICHIGAN BUSINESS LAW JOURNAL — FALL 2012

incremental amount. For example, a buyer 
might enter into a requirements contract to 
purchase 40 percent and an option contract 
to purchase an additional 20 percent from 
each seller.41 

As with pure option contracts, there is no 
apparent doctrinal reason that an option for 
an incremental amount above the require-
ments commitment would not be enforce-
able. Further, such an option generally will 
not raise the equitable concerns of a pure op-
tion contract. Thus, for a buyer seeking flex-
ibility, we believe that the hybrid contract 
model raises fewer enforceability concerns 
than either a variable proportion require-
ments contract or a pure option contract.

Conclusion and 
Recommendations
At this time, there is no dual-source require-
ments contracting model that is certain to be 
enforced in Michigan. In light of the com-
mercial demand for dual-sourcing, this rep-
resents a significant failure in achieving the 
fundamental policy of the UCC to “simplify, 
clarify and modernize the law governing 
commercial transactions…[and] to permit 
the continued expansion of commercial prac-
tices through custom, usage and agreement 
of the parties.” UCC 1-102. We hope that the 
courts find an early opportunity to definitive-
ly confirm the enforceability of one or more 
models. However, commercial practices will 
not wait for legal certain ty, so we make the 
following recommendations. First, in Michi-
gan, fixed-proportion dual source require-
ments contracts are likely enforceable, as is 
a hybrid fixed-proportion requirements/
option contract, for buyers seeking the flex-
ibility to change their allocation of purchases 
between suppliers. We believe those are the 
preferred models, absent a strong business 
reason for using a different model. Second, 
those contracts should be carefully drafted 
to increase the likelihood that they will be 
enforced as a matter of law. Most important-
ly, for requirements contracts this means that 
the buyer should make a clear promise to buy 
that which seller has promised to sell. For 
the option portion of a hybrid contract, this 
means the option should be stated as a sepa-
rate promise with separate consideration. 
Finally, before contracting under another 
state’s law, a careful review and assessment 
of that state’s caselaw is necessary.

Notes
1. See Omri Ben-Shahar and James J. White, Boiler-

plate and Economic Power in Auto Manufacturing Contracts, 
104 Mich L Rev 953 (2006) (“Ben-Shahar and White”) 
for an overview of  typical automotive supply chain con-
tracting practices.

2. Identical questions arise with a greater number 
of  suppliers. This article generally uses “dual-source,” 
“multi-source” and “non-exclusive” interchangeably. 
Likewise, “100 percent” “sole-source” and “exclusive” 
are used inter changeably.

3. See OESA Automotive Supplier Barometer, May 
2012, p. 10, available at: http://www.oesa.org/Knowl-
edge-Center/Automotive-Supplier-Barometer/2012-
Supplier-Barometers/2012-May-OESA-Automotive-
Supplier-Barometer.pdf  (“OESA Survey”). It should be 
noted that the same survey found that the majority of  
suppliers had not yet seen an increase in the use of  dual-
sourcing. Id. at p. 3. Because sourcing decisions are typi-
cally made years in advance of  the start of  production 
and are rarely changed, recent changes in sourcing strat-
egy may not be quickly reflected in current production. 
In any case, sole-sourcing is likely to remain the predom-
inant sourcing model.

4. Several business factors may be driving this 
change, including an increased recognition of  the sup-
ply chain risk inherent in sole-source contracting, wheth-
er from force majeure events such as the Japanese tsuna-
mi, the expansion of  supply chains into new and geo-
graphically distant countries (e.g., China), supplier busi-
ness failures, or sole-source supplier attempts to exercise 
commercial leverage through actual or threatened sup-
ply cutoffs. In addition, OEMs are increasingly adopt-
ing global vehi cle platforms and multi-company collab-
orative sourcing (e.g., the Peugot/GM supply chain alli-
ance announced in February 2012), which may reduce 
or eliminate the cost and logistical advantages of  sole-
sourcing. See generally, OESA Survey, pp. 3, 12.

5. See Daniel N. Sharkey and Brent W Warner, 
Exclusivity and Requirements Contracts: Michigan’s Muddled 
Law, the Majority Rule of  Other States, and Their Impact on 
Automotive Suppliers, 32 Mich Bus L J 44 (Spring 2012) 
(“Sharkey and Warner”) and Thom as Bischoff  and Jef-
frey Miller, The Enforceability of  Requirements Contracts in 
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articles, and especially the Sharkey and Warner article, it 
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See also Shelly Smith, A New Approach to the Iden-
tification and Enforcement of  Open Quantity Con tracts: Reform-
ing the Law of  Exclusivity and Good Faith, 43 Val L Rev 
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on whether the parties have entered into an enforceable 
requirements contract at a pace that is troubling given 
how long courts have been grap pling with the forma-
tion issue.. The decisions achieve neither an acceptable 
level of  uniformity in the standards courts apply nor 
an acceptable level of  consis tency in the rulings made 
based on comparable facts.”).

6. In the automotive industry, it is generally sell-
ers that challenge enforceability, in an effort to avoid an 
unsatisfactory supply arrangement. Buyers have an easi-
er avenue of  escaping a requirements contract they find 
undesirable—buyer-dictated standard terms invariably 
allow the buyer to terminate for convenience. See, Ben-
Shahar and White, p. 958-959 (noting that the standard 
terms of  every North American OEM allow termina-
tion for convenience.) A requirements contract that is 
terminable for convenience is enforceable in Michigan, 
though there is a conflict as to whether the termination 
is subject to the duty of  good faith. Compare GMC v 
Paramount Metal Prods, 90 F Supp 2d 861, 873 (ED Mich 
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2000) (good faith required); Plastech Engineered Prods v 
Grand Haven Plastics, Inc, No 252532, 2005 Mich App 
LEXIS 853 (Mar 31, 2005) (same), with Cloverdale Equip 
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contract of  questionable enforceability. When enforce-
ability is in dispute, “success” often means a finding that 
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summary judgment or by a jury. See e.g., Johnson Controls, 
Inc v TRW Vehicle Safety Sys, 491 F Supp 2d 707, 719-
720 (ED Mich 2007) (denying cross-motions for sum-
mary judgment based on fact questions as to whether an 
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the purchase orders and standard terms, course of  per-
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minum Canada LP v Valeo, Inc, 718 F Supp 2d 825, 831 
(ED Mich 2010) (granting summary judgment to seller, 
finding that requirements contract could not be inferred 
from, inter alia, “purchase order, the Purchasing Terms 
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negotiations, course of  performance, indus try stan-
dards and other communications”). Few par ties enter 
into contracts intending to leave the threshold ques-
tion of  enforceability to a jury. At the same time, none 
of  the significant questions addressed in this arti cle are 
the subject of  controlling Michigan authority, so “likely 
enforceable” does not mean certainly enforceable.

8. See Sharkey and Warner and Bischoff  and Mill-
er for a discussion of  other issues important to effec-
tive requirements contracting...”). Although beyond the 
scope of  this article, a buyer’s failure to make a clear, 
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source of  requirements con tract litigation.

9. See UCC 2-306(1). See also Bischoff  and Mill-
er, p. 19 (“[E]nforceability of  [a requirements contract] 
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12. UCC 2-201 states, with certain exceptions, that 
a “contract is not enforceable…beyond the quantity 
of  goods shown in the record.” Quantity is “[t]he only 
term which must appear” in writing. UCC 2-201 Official 
Comment 1.

13. See Calamari and Perillo, Contracts (3rd Ed.) p. 
241 (§ 2-306 “assumes the general validity of  require-
ments contracts.”)

14. Michigan courts have enforced requirements 
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which are controlling. See MCR 7.215(C)(1); Mills v GAF 
Corp, 20 F3d 678, 681 (6th Cir 1994)(federal court rul-
ings on unsettled questions of  state law are predictive 
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exclusivity are probably best read as dictum.).

16. It appears that Sharkey and Warner believe there 
is greater uncertainty than we do. It also appears that 
they believe that “pure option” contracts, discussed in § 
II(D), are less risky than we do, and thus may disagree 
with our conclusion that fixed-proportion contracts 
are the least risky form of  dual-source contracting. See 
Shar key and Warner, pp. 49-50.

17. Precision Rubber Prods v George McCar thy, Inc, 872 
F2d 187, 188 (6th Cir 1989); Johnson Controls, supra, 491 
F Supp 2d at 720; Plastech,supra, 2005 Mich App LEXIS 
853 at *20; GMC v Paramount Metal Prods Co, 90 F Supp 
2d 861, 874 (ED Mich 2000); GRM Corp v Miniature Pre-
cision Components, Inc, No 06-15231-BC, 2008 US Dist 
LEXIS 1128 (ED Mich Jan 8, 2008); Metal One Ameri-
ca, Inc v Center Mfg, Inc, No 1:04-cv-431, 2005 US Dist 
LEXIS 40304 (WD Mich July 14, 2005); see also Fash-
ion House, Inc v KMart Corp, 892 F2d 1076, 1080 (1st 
Cir 1989)(Michigan law)(enforcing 85 percent require-
ments contract without expressly addressing the need 
for exclusivity.)

18. Johnson Controls, supra, 491 F Supp 2d at 720
19. See Sharkey and Warner, supra, p. 45; GRM Corp, 

supra, 2008 US Dist LEXIS 1128.
20. No 242563, 2004 Mich App LEXIS 1874 (July 

8, 2004).
21. No 256638, 2005 Mich App LEXIS 2656 (Oct 

27, 2005).
22. In Benedict Mfg, the contract stated both that it 

was for “100% requirements” and for a specific quan tity 
of  goods. The court held that a fact question existed as 
to whether a requirements contract existed. Benedict Mfg, 
No 242563, 2004 Mich App LEXIS 1874 at **15-16 July 
8, 2004). Acemco held that a contract was unenforceable 
“[b]ecause the language specifies no quantity whatsoev-
er.” Acemco, No 256638, 2005 Mich App LEXIS 2656, at 
*14 (Oct 27, 2005).

23. Propane Indus, Inc v GMC, 429 F Supp 214 (WD 
Mo 1977)(Kansas law).

24. Benedict Mfg, 2004 Mich App LEXIS 1874, at *9; 
Acemco, 2005 Mich App LEXIS 2656, at *23. Each case 
quotes the same definition from Propane Indus.

25. Propane Indus, 429 F Supp at 219 n. 5.
26. The enforceability of  non-exclusive require-

ments contracts in other jurisdictions is outside the 
scope of  this article, beyond a few brief  points.

First, scores of  cases in many other jurisdictions 
state that requirements contracts must be exclusive. See 
e.g., Zemco Mfg, Inc v Navistar Intl Transp Corp, 186 F3d 
815, 817 (7th Cir 1999). See also the numerous cases 
cited in Sharkey and Warner, pp. 44 - 52 and Smith, 
supra, p. 871, n. 5.

Second, only a few of  those cases involve the 
enforceability of  a partial requirements contract. 
Instead, the cases largely address whether the buyer 
has made any promise at all. For example, Smith states 
“a majority of  courts” require exclusivity, citing twen-
ty cases. Smith, supra, pp. 875 - 876, n. 5. At most, one 
of  those twenty cases, Industrial Specialty Chem v Cummins 
Engine Co, 902 F Supp 805, 810 (ND Ill 1995) (Illinois 
law), involves a partial requirements contract, and that 
case arguably turned on the indefiniteness of  the prom-
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ise to purchase “secondary requirements,” rather than 
non-exclusivity as such.

Third, “exclusively” need not mean 100 percent; 
a promise to purchase the contractually specified por-
tion from the seller (and thus not from others) can be 
a promise of  exclusivity. See, Smith, p. 914 (“[TJhere is 
exclusivity in every sales contract for the quantity of  
goods agreed upon.”)

In sum, we believe that it is an unsettled ques tion 
that non-exclusive requirements contracts are unen-
forceable in those states that have identified exclusivity 
as an element of  a requirements contracts. At the same 
time, there is an obvious risk in those states. Ultimate-
ly, we can only suggest that a careful analysis of  the rel-
evant state’s law and consideration of  the specific com-
mercial risks and alternatives is required before entering 
into a non-exclusive requirements contract outside of  
Michigan.

27. This discussion assumes a commercially reason-
able range. A contract allowing the purchase of  between 
1 percent and 100 percent of  requirements would raise 
distinct questions not addressed here, except to the 
extent they overlap with the discussion of  pure option 
contracts in this article.

28. See Bischoff  and Thomas, p. 19. See also Smith, 
pp. 875-876 (“[TJhe buyer’s reciprocal obligation to 
buy the goods from the seller in response to the seller’s 
promise to sell the goods to the buyer…plays a critical 
role in differentiating requirements contracts from buy-
er’s options, where the buyer has no obligation to pur-
chase the goods subject to the option.”)

29. This conclusion is supported by Nora Beverag-
es, Inc v Perrier Group of  America, Inc, 164 F3d 736, 749 
(2d Cir 1998), which involved a fixed quantity contract, 
which found that a quantity range, “satisfies the Statute 
of  Frauds but…the plaintiff  may be limited in its recov-
ery to the lower end of  the range.”

30. There are plausible arguments that variable-pro-
portion contracts should be enforceable without con-
verting the variable increment into an option. For exam-
ple, it might be argued that volumes in any requirements 
contract are inherently uncertain and that there is no 
compelling reason why the seller may agree to assume 
that volume risk, but not the volume risk resulting from 
allowing buyer some discretion to modify the propor-
tions in good faith and within a reasonable range, espe-
cially if  the seller may actually be the beneficiary of  that 
discretion, i.e., its proportion may increase. Certainly a 
rational seller might agree to such a contract. Whatever 
the appeal of  the argument, it is not one well rooted in 
caselaw or doctrine.

31. It appears that Johnson Controls’ current stan dard 
terms do not include this provision. The authors’ expe-
rience and a Google search confirm that other buyers 
have used or are using a similar provision.

32. See Bil-Gel Co v Thoma, 345 Mich 698, 708, 77 
NW2d 89 (1956):

An option is not of  itself  a purchase, but merely 
secures the privilege to buy. Its distinguishing 
characteristic is that it imposes no binding obliga-
tion on the person holding the option, aside from 
the consideration for the offer.
See also, Restatement (Second) of  Contracts § 25 

(“An option contract is a promise which meets the 
requirements for the formation of  a contract and limits 
the promisor’s power to revoke an offer.”).

33. UCC 2-205 is a limited exception to the consid-
eration requirement, allowing an offeror to make a “firm 
offer,” irrevocable for a period not to exceed three 
months, without consideration.

34. The Restatement of  Contracts 2d § 87 indicates 
that the mere recitation of  consideration is sufficient, 
but Michigan appears to allow the recital of  consider-
ation to be challenged. See Board of  Control v Burgess, 45 
Mich App 183, 185-86, 206 NW2d 256 (1973) (recital of  

consideration for land option creates a rebuttable pre-
sumption of  receipt.)

35. Rose v Lurvey, 40 Mich App 230, 198 NW2d 839 
(1972). In Axe v Tolbert, 179 Mich 556, 561-562, 146 NW 
418 (1914), the court held that an option must be “based 
upon a substantial, and not nominal, consideration.” 
However, in George v Schuman, 202 Mich 241, 249-250, 
168 NW 486 (1918), the court limited Axe to its facts 
and Axe has not been relied upon in relevant part since.

36. See, e.g., 3D Sys v Aarotech Labs, Inc, 160 F3d 
1373, 1379 (Fed Cir 1998) (“The price quotation letters 
sent by Aaroflex to California residents state on their 
face that they are purportedly not offers, but to treat 
them as anything other than offers to sell would be to 
exalt form over substance.”)

37. Bowkus v Lange, 196 Mich App 455, 460, 494 
NW2d 461 (1992) rev’d on other grounds, 441 Mich 930, 
494 NW2d 461 (1993).

38. 491 F Supp 2d at 719-720. Further, from a 
review on PACER of  the summary judgment briefing, it 
appears that John son Controls never argued that there was 
an enforceable option contract.

39. Id.
40. Sharkey and Warner, p. 50, conclude that the 

court in Johnson Controls Inc v TRW “expressly approved” 
of  the pure option approach. We disagree with their 
reading of  the case.

41. We do not suggest that there must be separate 
documents, only a separate promise and consideration. 
It is possible that a court would infer, or allow a jury to 
infer, an option, even if  not stated as a separate prom-
ise with separate consideration, but that is, at best, need-
lessly risky.
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Overview
Disputes over insurance coverage and con-
tractual indemnity have never fit well into 
the traditional forms of alternative dispute 
resolution (ADR). Conventional case evalu-
ation is virtually never successful, and coun-
sel in these cases usually try to avoid it as a 
waste of time. Even facilitation is a bad fit, 
because the facilitator is trained in process 
and not substance, so the parties usually just 
end up repeating the coverage arguments 
they have been making all along. 

What is needed is a process that takes ad-
vantage of the input of a neutral expert, who 
will take an active role in bringing about a 
resolution. This process, Early Expert Evalu-
ation, would divert a case at its earliest stage 
into a process in which an expert in insur-
ance coverage and contractual indemnity is-
sues would work with the parties and take 
an active role in reaching a resolution by ex-
ploring the strengths and weaknesses of each 
party’s arguments. 

The advent of Business Courts in Michi-
gan provides a framework within which Ear-
ly Expert Evaluation can be applied to cases 
where there are disputes. 

Business courts have begun to make their 
appearance in Michigan. 2012 PA 333 (MCL 
600.8031 et seq.) requires every circuit with 
three or more judges to adopt a plan for a 
business docket and submit it to the Supreme 
Court Administrative Office for approval.1 
Business Courts are optional for the other 
circuits. The statute also requires each circuit 
to designate a Business Court judge.

Three counties—Oakland, Macomb and 
Kent—have already taken steps to set up 
this type of court. Oakland County’s Busi-
ness Court took effect July 1, 2012.2 Macomb 
County’s pilot project had a commencement 
date of November 1, 2011.3 The starting date 
for Kent County’s pilot project was March 1, 
2012.4

2012 PA 333 specifically includes within 
the purview of the Business Courts cases 
“arising out of business or commercial insur-

ance policies.”5 The statute does not express-
ly mention contractual indemnity issues, but 
the broad reference to cases “arising out of 
contractual agreements” logically includes 
indemnity agreements, particularly in light 
of the bill’s statement that “business or com-
mercial disputes include, but are not limited 
to, the following types of actions.”

Disputes involving insurance coverage 
and contractual indemnity have always been 
resistant to the application of traditional 
ADR principles and procedures. Traditional 
case evaluation and facilitation work well 
when the disputes are fact-based, as they al-
most always are in tort cases, but it is seldom 
successful with disputes involving insurance 
coverage and indemnity, where factual is-
sues seldom play a significant role and con-
tractual issues predominate. 

The characteristics that make insurance 
coverage and indemnity disputes bad can-
didates for conventional mediation or case 
evaluation make them excellent candidates 
for early resolution based on an Early Expert 
Evaluation, in which analysis is provided to 
the parties by a neutral person who is an ex-
pert in the area. In these types of cases, fac-
tual disputes are either absent entirely, or the 
facts can be assumed. For example, where 
the underlying claim is based on personal 
injury, the parties who are disputing cover-
age or indemnity can assume, for purposes of 
early neutral evaluation, a jury verdict based 
on the fault of one or more parties. That as-
sumption can then be used by the neutral 
evaluator as a basis for determining the rela-
tive responsibilities for the loss. 

The other characteristic that distinguishes 
disputes over insurance coverage and in-
demnity obligations from so many others is 
that the issues are essentially legal, in that 
the interpretation of a contract is generally a 
matter of law for the court. There is author-
ity that when there is an ambiguity, the reso-
lution becomes a matter for the trier of fact 
under the rule of contra proferentem (ambigui-
ties are to be construed against the drafter),6 
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but this rule seldom comes into play because, 
for example, there is no one who can testify 
to his or her understanding of a particular 
clause in an insurance policy. An additional 
factor is that the legal issues relating to insur-
ance coverage and the analysis of indemnity 
clauses are of a type with which many practi-
tioners are not familiar.  

Early evaluation by a neutral expert is es-
pecially beneficial in the multiple-party case. 
In construction site injury cases, for example, 
it is common to have more than one poten-
tial contractual indemnitor, more than one 
potential indemnitee, and different kinds of 
contractual indemnity clauses. Then insur-
ance policies need to be added into the mix, 
some primary and some excess, with differ-
ent “additional insured” provisions and dif-
ferent “other insurance” clauses (pro rata, 
equal shares, excess or escape). The result is 
an intricate web of obligations that needs to 
be sorted out into a comprehensive resolu-
tion. 

When this happens, conventional me-
diation is out of the question, and even the 
best of facilitators can come up short simply 
because there are too many “what-ifs” to be 
resolved. A facilitator is limited to asking the 
parties to state their positions and then draw-
ing them out in the hope of leading them to 
agreement. The neutral expert evaluator, in 
contrast, takes an active role and provides 
his or her view of the strength of each party’s 
arguments.

The premise that underlies Early Expert 
Evaluation is that the evaluator will be some-
one who (1) is knowledgeable in the substan-
tive law of insurance coverage and indem-
nity, (2) whose real-world experience in the 
area includes knowledge of how various ar-
guments are received by the courts, and (3) 
who can take a neutral position. 

The goal of Early Expert Evaluation is 
to obtain an objective, comprehensive, and 
detailed analysis—at the beginning of the 
dispute—of the issues and arguments with 
a view to determining the likely result if the 
insurance coverage and indemnity issues are 
brought before a court. Within the frame-
work of the Business Courts, cases involv-
ing disputes over insurance coverage and 
contractual indemnity would be diverted 
shortly after filing into the neutral evaluation 
process.

Once the case is diverted into the Early 
Expert Evaluation process, the parties are 
free to design it in whatever way suits them, 

ranging from a process that mirrors simple 
facilitation to a process more akin to arbitra-
tion: 
•	 If the parties choose and the court 

agrees, the evaluator could work 
much like a facilitator, drawing the 
parties out in explaining their posi-
tions. The critical difference here 
would be that the evaluator, based 
on his or her expertise, would ask 
pointed questions concerning each 
party’s position and offer observa-
tions on them. The result would be 
that each party becomes more aware 
of the strengths and weaknesses of 
their analyses from the perspective 
of someone who is neutral.

•	 A more hands-on approach would 
be similar to facilitation, except that 
if no compromise is reached during 
the facilitative process, the neutral 
evaluator provides a recommended 
result, an analysis of the issues, and 
concludes with either a dollar figure 
or percentages reflecting each par-
ty’s responsibility. 

•	 If the parties choose facilitation fol-
lowed by an analysis and recom-
mended solution, they can provide 
for case evaluation sanctions if the 
recommendation is rejected. More 
often, we think the parties would 
prefer the recommendation be advi-
sory.

•	 Finally, the parties could choose to 
be bound by the result, so that the 
process would parallel arbitration. 
Again the result would be a written 
analysis of the issues and the evalua-
tor’s views on their resolution.

These are some examples of different 
forms the process could take, and each one 
can be tailored to meet the desires of the par-
ties, or the views of the judge, as to the ap-
propriate degree of participation of the neu-
tral expert.

In any form, though, the important ele-
ments are the neutrality of the evaluator, the 
expertise of the evaluator, and the direct par-
ticipation of the evaluator based on his or her 
expertise. Even if the neutral expert’s evalua-
tion is only advisory, the parties will benefit 
by having the perspective of someone who 
understands the area of law and practice and 
has no commitment to any party. 

In addition, because the neutral evalua-
tion is done as early as possible in the case, 
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it can take place before the parties have in-
vested time and money in their respective 
positions and before those positions have 
hardened. As disputes among insurers prog-
ress in the course of extensive litigation, the 
attorneys—but especially the clients—often 
become invested in their positions and reso-
lution short of actual litigation becomes in-
creasingly difficult.

Procedures
The procedure in each particular case can be 
designed by the parties to suit their needs, 
but these are some of the components. 

Input
In the simplest case, the parties could provide 
the evaluator with the underlying facts, the 
underlying complaint, the relevant contract 
and policy documents, and the question(s) 
they would like to be addressed. They would 
not offer their own analyses for review.

The premise of the Early Expert Evalua-
tion process is that the chosen evaluator is 
knowledgeable, so in a few cases it may be 
possible to do away with the parties’ pre-
sentations of their own analyses. More often, 
though, each party would also provide its 
own analysis in written form. The evaluator 
would then respond to each argument.

Oral Presentation and Discussion
After submitting their written arguments, the 
parties would meet with the neutral expert 
to discuss their positions. This is the stage 
at which the neutral evaluator becomes an 
active participant, with pointed questions to 
probe each party’s position and its strengths 
and weaknesses, or with the neutral expert’s 
expression of his or her own views. 

Output
In some cases, the neutral expert might rec-
ommend a resolution at the meeting. In oth-
ers, the neutral expert would provide the par-
ties with a written analysis. That analysis can 
include a recommended monetary amount 
or percentage if the parties request it or the 
court orders it. In other cases, the analysis 
might be limited to a critique of the various 
arguments. The result will be that the par-
ties will have the benefit of the opinions of 
an outsider; they may then reconsider their 
own positions and move toward a resolu-
tion themselves. And even if the report itself 
is not admissible in the court, if the process 
does not result in an agreement, each party 

will be able to make use of the neutral analy-
sis in any subsequent proceedings. 

As mentioned above, the result can be 
binding if the parties prefer, but more often 
it will serve an advisory function to give the 
parties a candid view from a neutral perspec-
tive. The parties would agree in advance, or 
the court would determine by its order of re-
ferral whether the report would be presented 
to the court either directly or as an attach-
ment to subsequent dispositive motions. 

Uses of the Report
If the parties ask the evaluator to provide a 
detailed written report, they would decide in 
advance what use can be made of the report. 
It is not possible to prevent any party from 
adopting parts of the analysis in any motions 
that are later filed with the court if the case 
does not resolve, but the agreement would 
normally specify that no party may quote 
from or refer to the report with any form of 
attribution.

If the case is referred to Early Expert 
Evaluation by the Business Court, then the 
court could specify what uses will be made 
of the report, or it may choose to leave that 
to the parties. The referral agreement, which 
defines the terms of reference to the evalua-
tor, must specify what uses can and cannot 
be made. One possibility is to allow the par-
ties to cite the report as persuasive authority 
for the court or if the parties later go to some 
form of facilitation. 

Advantages
The system of Early Expert Evaluation offers 
several advantages.

Cost
As with all ADR, the parties get the benefit 
of controlled cost. This comes in part from 
the fact that the evaluation comes early in 
the litigation and avoids some or most of the 
preparation that goes into motions, briefs, 
and reply briefs. The evaluator’s expertise in 
the field will simplify the presentation of the 
arguments because less preparation by the 
parties will be needed.

Settlement
The neutral evaluator’s report will provide 
the parties a better view, from the perspective 
of an outsider, of their claims and arguments. 
This can enhance the possibility of settlement 
in two ways. First, it may give each party a 
different view of its position before positions 
harden. Second, each party will know that 
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the other parties now have the benefit of the 
report’s analysis and can use that if the case 
goes forward.

Expertise
The factor that underlies these benefits is the 
expertise of the evaluator. Insurance cov-
erage and indemnity law are fairly arcane 
areas, and many judges are not intimately 
familiar with them. Bringing a complicated 
set of issues before a court that is unfamil-
iar with them and must also handle many 
other cases on a crowded docket can lead to 
decisions that are less than satisfactory. The 
expertise that is necessary for Early Expert 
Evaluation has two components: theory and 
practice. The evaluator must be familiar with 
the details of the law that govern the inter-
pretation of insurance policies and indem-
nity contracts but must also be familiar with 
how cases of this type have been and are liti-
gated and how they are seen by the courts. 

Persuasive Effect
The analysis should be more persuasive 
than conventional evaluation or facilitation 
because of its timing and the expertise of the 
evaluator. Even if the referring attorneys are 
themselves experts in the field, an opinion 
expressed by a neutral expert should have 
some persuasive effect. Also, if an attorney 
is having trouble persuading his or her client 
of weaknesses in the case, a neutral analysis 
will provide support and perhaps “cover.” 

Summary
Early evaluation by a neutral expert is a pro-
cess that is well suited to resolve insurance 
coverage disputes and disputes over contrac-
tual indemnity obligations. It can be applied 
in any court, if the parties and the judge 
agree, but the establishment of Business 
Courts provides an ideal framework that can 
make early neutral evaluation a regular part 
of resolving at least one category of business 
disputes.  

Notes
1. MCL 600.8033. (1) “Every circuit with no fewer 

than 3 circuit judges shall have a business court and shall 
submit a plan for the operation of  the business court 
to the state court administrative office and the supreme 
court for approval.”

2. Oakland County Circuit Court Administra-
tive Order 2012-03 established a “Specialized Business 
Docket (Business Court).”

3. Macomb County Circuit Court Administrative 
Order 2011-05

4. Kent County Circuit Court Administrative Order 
2011-05.

5. MCL 600.8031(2).
6. Klapp v United Ins Group Agency, Inc, 468 Mich 459, 

468, 663 NW2d 447 (2003).
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Over the past several years, federal govern-
ment contractors have increasingly been 
involved in merger and acquisition activ-
ity. Given the unique laws, regulations, and 
other requirements that apply to govern-
ment contractors, transactional attorneys 
must take a different approach in the way 
these deals are structured, the due diligence 
process, and the formation of the applicable 
purchase agreement. A failure to appropri-
ately understand, appreciate, and mitigate 
against potential risks can result in a signifi-
cant devaluation of the stock or assets post-
acquisition. This article will identify the fac-
tors to be considered when structuring the 
transaction, describe how to identify the gov-
ernment contract requirements with which 
the target must comply, provide guidance 
regarding how to assess the target’s compli-
ance with such requirements, suggest tips 
for mitigating both identified and unknown 
risks in the purchase agreement, and high-
light various post-acquisition government 
notification requirements. 

Step 1: Structuring the 
Transaction

Novations
The federal Anti-Assignment Act prohib-
its a government contractor from assigning 
a federal government prime contract (i.e., a 
contract directly between the contractor and 
the U.S. Government) to a third party.1 The 
Anti-Assignment Act aims to ensure that the 
contractor that receives a federal contract 
actually performs the contract, providing the 
government with the performance for which 
it bargained. The government may waive the 
Anti-Assignment Act and permit the transfer 
of a federal government prime contract to a 
third party when the third party’s interest in 
the contract arises out of the transfer of: (i) all 
of the contractor’s assets; or (ii) the entire por-
tion of the assets involved in performing the 
contract.2 Such a transfer is effected through 
the execution of a novation agreement.3 The 

Federal Acquisition Regulation (“FAR”)4 
provisions implementing the Anti-Assign-
ment Act provide that “a novation agree-
ment is unnecessary when there is a change 
in the ownership of a contractor as a result 
of a stock purchase, with no legal change in 
the contracting party, and when that con-
tracting party remains in control of the assets 
and is the party performing the contract.”5 
Therefore, while a novation is required for 
an asset purchase, a corporate consolidation 
or a merger, a novation is not required for 
a stock purchase provided there is no legal 
change in the contracting party, the contract-
ing party remains in control of the assets, and 
the contracting party performs the contract. 
Note, however, that in a stock purchase the 
government may still insist that the contrac-
tor execute an agreement addressing identi-
fied issues and providing the government 
with reassurances related to the change in 
ownership.6 

Under FAR Subpart 42.12, a contractor 
can request that the government recognize a 
successor-in-interest to its contracts by sub-
mitting a written request for a novation to 
the responsible contracting officer.7 The FAR 
contains a laundry list of documents that a 
contractor must submit to the contracting 
officer with the novation request, includ-
ing several signed copies of a form novation 
agreement contained in the FAR, which must 
be executed by all three parties—the govern-
ment, the contractor (i.e., the transferor) and 
the successor-in-interest (i.e., the transferee).8 
When submitting the requested documen-
tation to the responsible contracting officer, 
given the facts and circumstances of each 
transaction, the contractor and the successor-
in-interest can request the submission of al-
ternative documents to provide the agency 
with the information and reassurances the 
agency needs in order to approve the trans-
fer of the contract to the successor-in-interest. 
Although some of the key documents can be 
submitted to the responsible contracting of-
ficer prior to the close of a transaction, im-

Transactional Attorneys Beware—
Avoiding Pitfalls When Acquiring a 
Federal Government Contractor
By Erin L. Toomey
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portantly, the novation request and related 
documents cannot fully be processed by the 
contracting officer until after the transaction 
closes. 

The contracting officer responsible for 
processing the novation retains discretion 
regarding whether to execute the novation 
agreement and approve the transfer of the 
contract. The contracting officer’s decision 
is based on a number of factors, including 
the proposed transferee’s responsibility un-
der FAR Part 9, input from the contracting 
officer(s) on the contract(s) at issue, and the 
proposed transferee’s ability to successfully 
perform the contract from both a techni-
cal and a financial prospective.9 Therefore, 
in submitting the novation documents, it is 
important to provide the government with 
as much reassurance as possible regarding 
the successor-in-interest’s ability to perform 
the contract, the continuity of personnel and 
facilities in the performance of the contract, 
and the successor-in-interest’s financial sta-
bility.

Until a novation agreement is fully execut-
ed by all parties, including the government, 
and the applicable government contracts are 
modified to incorporate the novation agree-
ment and recognize the successor-in-interest, 
the original contractor remains responsible 
for performing the outstanding contract. 
Since in an asset transfer, the transferor typi-
cally no longer has the assets or personnel 
necessary to perform the government prime 
contract; while the novation is pending, the 
transferor and transferee typically enter into 
a subcontract agreement under which the 
transferee agrees to perform the contract 
and the transferor agrees to transfer all pay-
ments received from the government to the 
transferee. During this time, the contractor 
must remain in corporate existence, maintain 
its Central Contractor Registration account 
through which the contractor receives pay-
ment from the federal government, and have 
at least one employee who can act on behalf 
of the company.

Given the time and effort involved in pur-
suing a novation, the relationship between 
the buyer and seller that must continue post-
acquisition while a novation is pending, and 
the discretion of the government in granting 
a novation, buyers and sellers should con-
sider the novation process when determining 
whether to pursue a stock or an asset pur-
chase. If a novation is required, it is important 
to address in the purchase documents each of 

the parties’ responsibilities post-closing with 
regards to pursuing the novation, especially 
since a novation cannot be effected without 
the submission of documents by the transfer-
or and the transferee and the execution of the 
novation agreement by both parties.

Small Business Concerns
The United States’ policy is to provide “small 
business concerns” and special types of small 
business concerns (e.g., women-owned small 
business concerns, small disadvantaged 
business concerns, service-disabled veteran-
owned small business concerns, etc.) with 
the maximum practicable opportunity to 
participate in performing federal govern-
ment prime contracts and subcontracts.10 To 
assist in satisfying these goals, the govern-
ment restricts certain procurements to small 
business concerns and provides price evalu-
ation preferences to them. To the extent the 
target is a small business, or a special catego-
ry of small business, the buyer must assess 
whether the company will still qualify as a 
small business concern post-acquisition.

Under the Small Business Administration 
(“SBA”) regulations and the North American 
Industry Classification System (“NAICS”) 
codes established by the SBA, an entity qual-
ifies as a small business concern either by 
counting the entity’s employees or “annual 
receipts” (i.e., annual average gross revenue 
for the preceding three fiscal years), includ-
ing those of all its domestic and foreign affili-
ates.11 Affiliation between companies can be 
found in a variety of ways, but an individual, 
entity, or business concern (a “person”) is au-
tomatically considered an affiliate of another 
concern if the person owns or controls, or has 
the power to control, 50 percent or more of 
the concern’s voting stock. For the purpose 
of determining affiliation, it does not mat-
ter whether the control is exercised, so long 
as the power to control exists. Additionally, 
business concerns are affiliates of each other 
if, directly or indirectly, another concern con-
trols or has the power to control both. As a 
result, private equity or venture capital firms 
that plan to own more than 50 percent of a 
target’s voting stock must take into account 
the number of employees or annual receipts 
of all other holdings in which the firm owns 
a majority interest, or substantial interest, 
when determining whether the target will 
still qualify as a small business post-acquisi-
tion.
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If the successor-in-interest no longer 
qualifies as a small business post-acquisition, 
the new company will not be eligible to com-
pete for prime contracts that are set aside for 
small businesses. The new company will be 
able to complete its performance of existing 
small business set-aside contracts, but the 
government will not be permitted to count 
any options exercised, modifications issued, 
or additional orders issued to the contrac-
tor under such contracts towards the gov-
ernment’s small business contracting goals. 
Also, if the contractor’s customers relied on 
purchases from the small business contractor 
to satisfy their small business subcontract-
ing goals under their small business sub-
contracting plans with the government, the 
contractor’s customers will no longer be able 
to count purchases from the successor-in-
interest towards their small business subcon-
tracting goals. Furthermore, there are some 
requirements from which small business 
concerns are exempt that the successor-in-
interest could potentially be exposed to post-
acquisition, such as the government’s Cost 
Accounting Standards, creating and adher-
ing to a small business subcontracting plan, 
and implementing a business ethics aware-
ness and compliance program and a robust 
internal control system. All of these factors 
should be considered in assessing the valua-
tion of the target.

Non-U.S. Buyers
If the buyer is not a U.S. company or if the 
buyer is subject to foreign ownership, con-
trol, or interest (“FOCI”), the buyer should 
be aware of various laws that could restrict 
a contractor’s ability to continue performing 
federal government contracts post-acquisi-
tion. First, if the target has classified federal 
government contracts or contracts involving 
classified information, the target will hold a 
security clearance to permit the target to per-
form the contract. The target could lose its 
clearance, and thus its ability to perform the 
contract, if the target is acquired by a non-
U.S. company or a company with FOCI. To 
avoid the loss of the contract, the target and 
the buyer must work together pre-acquisi-
tion to implement mitigation steps and cor-
porate control measures acceptable to the 
government. 

Second, if the target has export control li-
censes under the Export Administration Reg-
ulations (“EAR”)12 or the International Traf-
fic in Arms Regulations (“ITAR”),13 the target 

must notify the government prior to the close 
of the acquisition of the impending change 
in ownership and work with the government 
post-acquisition to transfer the registrations 
and licenses to the new entity. Since the EAR 
and ITAR even prohibit the transfer of tech-
nical data to “foreign persons”14 within the 
United States, to the extent the new company 
will have foreign owners, the company will 
need to seek a license from the applicable 
government agency to permit the foreign per-
sons to have access to the export-controlled 
data, or otherwise implement firewalls and 
other screens to prevent the foreign persons 
from having access to such data. 

Third, the Committee on Foreign Invest-
ment in the United States (“CFIUS”) is au-
thorized to review transactions that could 
result in the control of a U.S. business by a 
foreign person to determine the effect of the 
transaction on national security. While the 
CFIUS review is a voluntary process, this re-
view is effectively mandated for acquisitions 
involving federal government contractors 
with security clearances, particular EAR/
ITAR-controlled exports, or significant de-
fense, national security, or homeland secu-
rity contracts. The benefit of a positive CFIUS 
review is that it creates a “safe harbor” from 
future Exon-Florio review and the possibil-
ity of the unwinding of the transaction post-
acquisition.15 Therefore, when the buyer is a 
non-U.S. company or the company is subject 
to FOCI, the buyer must determine at the 
outset of the acquisition how it will address 
these various issues during the due diligence 
process and in the structure and timing of the 
acquisition.

Step 2: Identifying the 
Government-Unique Requirements 
with which the Target Must 
Comply
Federal government contractors are poten-
tially subject to a myriad of unique require-
ments, including, but not limited to, import 
and export restrictions, intellectual prop-
erty rights,16 restrictions on recruiting and 
hiring former government employees, the 
Anti-Kickback Act, wage and hour laws, the 
Truth in Negotiations Act,17 Cost Accounting 
Standards,18 audit requirements, lobbying 
restrictions, and, in some instances, laws that 
impose a preference on the use of domestic 
sources or materials. While some of these 
requirements apply to all federal govern-
ment prime contracts and subcontracts, oth-
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ers only apply depending on the value of the 
contract, the type of work to be performed 
under the contract, and the contracting gov-
ernment agency. 

At the start of the government contracts 
due diligence process, the buyer should first 
review copies of the target’s open federal 
government prime contracts and subcon-
tracts and those for which the target has re-
ceived final payment in the last three years19 
to assess the requirements and obligations 
that apply to the target. For example, if the 
target only accepts and performs FAR Part 
12 commercial item prime contracts and 
subcontracts, then the target will likely be 
exempt from the TINA and CAS.20 If, how-
ever, the target contractually accepted FAR 
clauses implementing these laws in their 
contracts, then the target may be contractu-
ally obligated to comply with these require-
ments. Thus, it is critical to review full and 
complete copies of all of the target’s govern-
ment prime contracts and subcontracts, in-
cluding all related contract modifications, to 
identify which government-unique require-
ments apply to the target.

Step 3: Assessing the Target’s 
Compliance with Government-
Unique Requirements
Once the buyer has identified the universe 
of government-unique requirements with 
which the target must comply, the buyer 
must then assess the target’s compliance with 
applicable laws and regulations. In particu-
lar, a buyer’s due diligence should delve into 
those areas that could significantly impact 
the target’s ability to maintain its exist-
ing government contracts or receive future 
government contracts, as well as issues that 
could result in significant civil or criminal 
liability, or even suspension or debarment of 
the target post-acquisition.

A primary method of assessing a target’s 
compliance with its government contracts is 
to assess the strength of the target’s compli-
ance program. Although only contractors 
with a federal government prime contract or 
subcontract in excess of $5 million with a pe-
riod of performance longer than 120 days are 
required to have a code of business ethics and 
conduct and a compliance program, even if 
not required, a robust compliance program 
is clearly a best practice for all government 
contractors. During its due diligence, the 
buyer should review copies of the target’s 
code of conduct, employee handbook, and 

government contract-related written poli-
cies and procedures. To the extent the target 
does not maintain written policies or proce-
dures on certain compliance topics, the buyer 
should talk to the individuals responsible for 
compliance with those requirements to un-
derstand the target’s informal processes and 
procedures for complying with the require-
ments. The buyer should also inquire about 
the target’s employee training programs and 
internal or external audit policies and proce-
dures. 

The buyer should review copies of the 
various forms and documents that a govern-
ment contractor is required to maintain or 
submit to the government on a periodic basis, 
such as affirmative action programs, EEO-1 
reports, VETS-100A reports, small business 
subcontracting plans, export control licenses, 
standard purchasing terms and conditions, 
and all recently executed representations and 
certifications. Additionally, the buyer should 
review copies of all documents relating to 
any civil or criminal investigations or audits 
performed by the government.

In reviewing these documents and inter-
viewing employees, the buyer should focus 
on those non-compliances that could trigger 
the government’s procurement fraud en-
forcement mechanisms, which come in a va-
riety of forms. First, there are several impor-
tant criminal statutes under which the gov-
ernment prosecutes “procurement fraud.” 
The statute the government uses most fre-
quently to address all categories of procure-
ment fraud is the False Statements Statute.21 
This statute prohibits lying to the govern-
ment, i.e., knowingly and willfully making 
a false statement.22 A “statement” under the 
False Statements Statute may be oral or writ-
ten, and either sworn or unsworn. 

Second, under the Civil False Claims Act, 
the United States may recover treble dam-
ages and penalties (generally up to an addi-
tional $11,000 per claim or voucher) for the 
submission of false claims by either a prime 
contractor or subcontractor to any federal 
agency or entity using federal funds to pay 
such claims.23 The Civil False Claims Act con-
tains a “qui tam” provision authorizing pri-
vate citizens with evidence of fraud against 
the government to file lawsuits in their own 
names (on behalf of themselves and the gov-
ernment) and then keep a significant share 
of the government’s recovery.24 In addition, 
the False Claims Act protects employee “re-
lators” or whistleblowers from retaliation by 
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their employers. Qui tam actions are often 
brought by disgruntled current or former 
employees who are aware of the company’s 
business practices in performing its govern-
ment contracts. Relators often are “reward-
ed” with 15 to 25 percent of the total recovery 
from the company.25

In addition to these fraud enforcement 
mechanisms, the government can suspend, 
debar, or propose for debarment a federal 
government contractor. A suspension or 
debarment prohibits a contractor from en-
tering into any new federal prime contracts 
or procurement subcontracts over $30,000, 
receiving additional task or delivery orders 
under existing contracts, and having any 
options under existing contracts exercised 
by the government, for a specified period of 
time.26 As a result, when acquiring a govern-
ment contractor, the buyer should confirm 
that neither the target nor any of its princi-
pals are, or have been in the prior three years, 
suspended, debarred, or proposed for debar-
ment.27 Additionally, the buyer must perform 
due diligence to identify any possible factors 
that could lead to the suspension or debar-
ment of the target post-acquisition. Bases for 
suspension or debarment include, but are not 
limited to:

Commission of fraud or a criminal 
offense in connection with obtaining, 
attempting to obtain, or performing a 
public contract or subcontract;
Commission of embezzlement, theft, 
forgery, bribery, falsification or 
destruction of records, making false 
statements, tax evasion, violating Fed-
eral criminal tax laws, or receiving sto-
len property; 
Violation of federal or State antitrust 
statutes relating to the submission of 
offers; or 
A knowing failure by a principal,28 
until three years after final payment 
on any government contract awarded 
to the contractor, to timely disclose to 
the Government, in connection with 
the award, performance, or closeout of 
the contract or subcontract thereunder, 
credible evidence of (a) violation of 
Federal criminal law involving fraud, 
conflict of interest, bribery, or gratuity 
violations found in Title 18 of the Unit-
ed States Code; (b) violation of the civil 
False Claims Act (31 U.S.C. 3729-3733); 
or (c) significant overpayment(s) on 
the contract, other than overpayments 

resulting from contract financing pay-
ments as defined in 32.001.29 

It is critical during due diligence that the 
buyer inquire about all aspects of the tar-
get’s activities that could potentially trigger a 
suspension or debarment, including the tar-
get’s failure to make a mandatory disclosure. 
In particular, since the loss of anticipated 
future contracts or future work is difficult 
to quantify, the financial devastation caused 
by a suspension or debarment often cannot 
be sufficiently addressed through purchase 
agreement indemnification clauses.

Step 4: Mitigating Against 
Identified Risks
As a result of the unique requirements and 
significant civil, criminal, and administrative 
penalties that apply to a government con-
tractor, when acquiring the stock or assets 
of a federal government contractor, typical 
commercial representations and warran-
ties relating to claims, litigation, commercial 
warranties, etc., are not sufficient to identify 
and address the unique risks encountered by 
a government contractor. To provide maxi-
mum protection for the buyer, the purchase 
agreement should contain government con-
tract specific representations and warranties 
addressing issues such as the responsibility 
of the contractor, the contractor’s knowledge 
of facts or circumstances that would give rise 
to a mandatory disclosure obligation, poten-
tial criminal or civil liability, and the contrac-
tor’s compliance with various laws and regu-
lations. 

Additionally, the buyer should address in 
the indemnity clause of the purchase agree-
ment any of the target’s non-compliances, or 
potential non-compliances, with the require-
ments of its government contracts identified 
during due diligence or disclosed by the 
target in the purchase agreement disclosure 
schedules. In particular, the buyer should 
include within the scope of the indemnity 
clause any non-compliances that could re-
sult in significant criminal or civil liability, 
the termination of existing contracts, prevent 
the award of future contracts, or result in sus-
pension or debarment. 

Step 5: Post-Acquisition 
Requirements
Regardless of whether a novation is required, 
federal government contracts often require a 
contractor to notify the government when a 
change in ownership has occurred. In partic-
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ular, if the target is a small business and the 
target’s federal government contracts contain 
FAR 52.219-28, “Post-Award Small Business 
Program Representation,” the successor-in-
interest will be required to re-represent its 
small business size status to the contracting 
officer assigned to the contract within thirty 
days of the change in ownership if no nova-
tion is required, or within thirty days of the 
execution of a novation agreement. Also, the 
target must notify applicable government 
agencies to transfer security clearances and 
export control registrations and licenses to 
the new entity. Last, the successor-in-interest 
must review its information in the Central 
Contractor Registration (“CCR”) and Online 
Representations and Certification Applica-
tion (“ORCA”) databases to confirm that 
all of the previously entered information 
remains accurate.30

Conclusion
To successfully navigate through these 
treacherous waters, transactional attorneys 
must have an understanding of federal gov-
ernment contracting, and government con-
tract attorneys must understand the nuances 
of the proposed transaction. Just as a transac-
tional attorney turns to environmental, intel-
lectual property, and labor experts through-
out the due diligence process, the key to a 
successful acquisition of a government con-
tractor is to secure the necessary government 
contracts support throughout all phases of 
the transaction. In particular, it is important 
in the purchase agreement to address the 
post-transaction cooperation between the 
parties that is required during the processing 
of a novation. By understanding the risks and 
properly mitigating them in the purchase 
agreement, buyers will significantly reduce 
the risk of an unanticipated criminal or civil 
investigation or suspension or debarment 
post-acquisition. Furthermore, to the extent 
the successor-in-interest quickly remedies 
post-acquisition any compliance deficiencies 
identified during the due diligence process, 
the new company will be on solid ground to 
demonstrate its present responsibility and 
negotiate a favorable settlement with the 
government in the event an issue arises.

Notes
1. 41 USC 15(a). While a federal government sub-

contract is not subject to the Anti-Assignment Act and 
the requirement to obtain a novation, during due dili-
gence the buyer should carefully review such subcon-
tracts to ensure there are no contractual restrictions on 
the target’s ability to assign the subcontract to the buyer.

2. FAR 42.1204(a). Examples include: “(i) Sale of  
these assets with a provision for assuming liabilities; (ii) 
Transfer of  these assets incident to a merger or corpo-
rate consolidation; and (iii) Incorporation of  a propri-
etorship or partnership, or formation of  a partnership.” 
Id.

3. The novation process can be triggered by the 
transfer of  one or many federal government prime con-
tracts.

4. The FAR is codified at title 48 of  the Code of  
Federal Regulations.

5. FAR 42.1204(b).
6. Id. If  a novation agreement is not required, but 

the successor-in-interest intends to change its corpo-
rate name post-acquisition, the contractor will need 
to request that the government execute an agreement 
reflecting the name change. The process for pursuing a 
change-of-name agreement is located at FAR 42.1205.

7. FAR 42.1202 sets forth the criteria for identify-
ing the contracting officer responsible for processing the 
novation.

8. FAR 42.1204(e)–(f). The form novation agree-
ment is located in FAR 42.1204(i). The form agreement 
can be modified to reflect the facts and circumstances 
of  the transaction, but any significant changes to the 
agreement may increase government scrutiny and delay 
the novation process.

9. FAR 42.1203(c).
10. FAR 52.219-8(a), “Utilization of  Small Business 

Concerns.”
11. 13 CFR 121.103. 
12. The EAR apply to the exportation of  goods 

and services not covered by the ITAR. Items regulated 
by the EAR include dual-use items that are suitable for 
either military or non-military use and are not designed 
or modified for military use. These dual-use items are 
subject to varying controls, depending upon the product 
or technology, destination, and end user. The EAR are 
administered by the Commerce Department’s Bureau 
of  Industry and Security (“BIS”) and are set forth in 15 
CFR Parts 730–774 (2012).

13. The ITAR restrict the exportation and importa-
tion of  defense articles and defense services, and gener-
ally require U.S. Government approval for exportation 
or importation of  items (or execution of  services) fall-
ing within the ITAR’s purview. Items regulated by the 
ITAR include technical data related to defense articles 
(e.g., blueprints, manuals, and websites), software related 
to defense articles, and items designed or modified for 
military use. The ITAR also regulate defense services, 
such as assisting in the design, manufacture, or operation 
of  defense articles. The ITAR are administered by the 
State Department’s Directorate of  Defense Trade Con-
trols (“DDTC”). The ITAR can be found in the Code 
of  Federal Regulations (22 CFR Parts 120 - 130).

14. A “foreign person” is any person who is not a 
lawful permanent resident of  the U.S. (e.g., non-U.S. citi-
zens and non-Green Card holders), and includes foreign 
governments and organizations. 22 CFR 120.16.

15. 50 USC 2170.
16. Under federal government prime contracts and 

subcontracts, the government may receive certain rights 
in a contractor’s technical data, computer software, and 
inventions. Therefore, if  the target’s intellectual proper-
ty is an important asset to the buyer, it is critical that the 
buyer assess the rights the government received in the 
target’s intellectual property. 
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17. When it applies, the Truth in Negotiations Act 
(“TINA”), 10 USC 2306a, 41 USC 254b, requires a con-
tractor to disclose to the government all of  its cost or 
pricing data as of  the date of  the price agreement and 
certify that its disclosure is current, accurate, and com-
plete. “Cost or pricing data” is defined broadly in FAR 
2.101 as “all facts that, as of  the date of  price agree-
ment…prudent buyers and sellers would reasonably 
expect to affect price negotiations significantly.” If  the 
government later determines that the cost or pricing 
data disclosed were not current, accurate, and complete, 
i.e., they were “defective,” the government is entitled to 
a price adjustment (reduction) to exclude the amount by 
which the price was increased because of  the defective 
data, plus interest. There is also the possibility of  double 
recovery by the government if  the contractor “know-
ingly” submitted defective data or omitted data, and, in 
extreme cases, the contractor could face possible False 
Claims Act liability or criminal false statement allega-
tions, for a fraudulent or false certification. 

18. The federal government’s Cost Accounting Stan-
dards (“CAS”) govern the measurement, timing, and 
the ability to allocate costs charged to certain negoti-
ated government contracts. The CAS rules and regula-
tions impose major accounting requirements on contrac-
tors having contracts subject to them and requires the 
negotiation of  impacts of  changes to the contractor’s 
cost accounting practices. Violations of  these account-
ing principles or the contractor’s disclosed cost account-
ing practices can result in the repricing of  contracts, civil 
False Claims Act liability, or criminal charges. 

19. A contractor’s obligation to make a mandatory 
disclosure to the government under the suspension and 
debarment regulations in FAR 9.406 and 9.407, applies 
up to three years after final payment on a government 
contract. Three years is also the timeframe within which 
the government can audit a federal government prime 
contract or subcontract. 

20. Pursuant to FAR 15.403-1(c)(3), commercial 
item prime contracts and subcontracts are exempt from 
the Truth in Negotiations Act. Pursuant to 48 CFR 
9903.201-1(b)(6), firm-fixed price and fixed price with 
economic price adjustment contracts and subcontracts 
for the acquisition of  commercial items are exempt 
from the Cost Accounting Standards.

21. 18 USC 1001.
22. Id.
23. 31 USC 3729–3733.
24. 31 USC 3730.
25. Id.
26. The suspension period can last for up to twelve 

months. An Assistant Attorney General may request 
an additional six month extension. FAR 9.407-4(b). A 
debarment typically lasts for three years, although the 
contractor may attempt to negotiate a shorter duration 
with the debarment official. FAR 9.406-4(a)(1).

27. Through the Excluded Parties List System 
(“EPLS”) available at www.sam.gov, the government 
maintains a publicly available list of  individuals and 
companies that are suspended, debarred, or proposed 
for debarment. Many state and local agencies, as well as 
private companies, check the EPLS system and will not 
contract with companies that are currently suspended, 
debarred, or proposed for debarment.

28. A “principal” is defined as an “officer, director, 
owner, partner, or a person having primary management 
or supervisory responsibilities within a business entity 
(e.g., general manager; plant manager; head of  a division 
or business segment; and similar positions).” FAR 2.101.

29. See FAR 9.406-2 and 9.407-2 for a complete list 
of  causes for debarment and suspension, respectively.

30. CCR and ORCA can be found at www.sam.gov. 
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Introduction
The potential for distortion between the eco-
nomic life and legal life of copyright-pro-
tected property creates financial complexi-
ties. Added to this natural distortion are the 
myriad of tax choices, as well as variations 
between financial accounting standards and 
tax depreciation rules. These divergent sys-
tems may force a creator to forecast revenues, 
choosing a financial and tax path for a project 
before realizing the actual market viability. 

The economic life of a copyright property 
starts with zero, as many projects do not re-
coup their capital outlay, and extends to the 
last day of copyright protection in the case 
of well known evergreen products. The legal 
life of a copyright is fixed: in the case of an 
author the protection period is the life of the 
author plus an additional 70 years; and, in a 
properly acquired work for hire the protec-
tion period is the shorter of 95 years from 
publication or 120 years from creation.1

Depreciation is the familiar process of 
capitalizing the cost of an asset and attempt-
ing to match the expense allocations of that 
asset to its useful life. Depreciation methods 
may vary between financial accounting and 
the tax code; the tax code is mired in finan-
cial engineering and attempts to prohibit 
tax avoidance, while financial accounting is 
tasked with the purpose of providing an as-
set value to investors and creditors. 

In an attempt to highlight how tax dif-
ferentiation can affect copyright-protected 
property, this article will focus on how some 
aspects of the tax code interact with software 
and motion pictures. 

Trade or Business
Initially, it must be determined whether the 
taxpayer is already in the trade or business of 
generating the copyright-protected property. 
If the taxpayer is (1) not in that trade or busi-
ness and (2) not planning on entering that 
trade or business, then the expenses are nei-
ther deductible, nor may they be amortized.2 
If the taxpayer is starting a new business that 

qualifies under IRC 195, then the costs may 
be treated as start-up expenses and recov-
ered over a 180-month period.3 

If the taxpayer is actively participating in a 
trade or business, then it must be determined 
if the taxpayer is producing an asset. How-
ever, note that this is not an IRC 1221 “capital 
asset,” which explicitly “does not include…
(2) property, used in his trade or business, of 
a character which is subject to the allowance 
for depreciation provided in section 167, or 
real property used in his trade or business;”4 
and also excludes “(3) a copyright, a literary, 
musical, or artistic composition, a letter or 
memorandum, or similar property, held by— 
(A) a taxpayer whose personal efforts created 
such property….”5 Rather, this determination 
is focused on whether the taxpayer is creating 
an economic asset with a useful life beyond 
the year in which the expense is incurred, 
and if no separate and distinct intangible as-
set of ascertainable value is created, then the 
expenses are currently deductible and do not 
require capitalization.6 For example, an im-
age may be copyright-protected, but if that 
image has a transitory useful business life it 
should not be capitalized. If no asset is creat-
ed with value beyond that taxable year, then 
expenditures may be immediately expensed 
for current deduction.7 

Next, it must be determined whether the 
taxpayer retains rights to the completed proj-
ect. If the taxpayer does not retain rights in 
the completed project, then the expenses are 
not capitalized, although the expenses may 
serve as a basis against income from a sale. 
Specifically, the “consideration received by a 
proprietor of a copyright for a grant transfer-
ring the exclusive right to exploit the work 
in a medium of publication throughout the 
life of the copyright shall be treated as pro-
ceeds from a sale of property, regardless of 
whether the consideration received is mea-
sured by a percentage of the receipts from 
the sale, performance, exhibition, or publica-
tion of the copyrighted work….”8 However, 
if the taxpayer does retain rights in the com-

Tax Treatment of Copyright-
Protected Property: Not Everything 
is the Same Under the Sun
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pleted project, then the specific expenses that 
should be capitalized must be determined. 

Software Creation
External use or “for sale” software developed 
after December 1, 2000, falls under Revenue 
Procedure 2000-50, which treats the software 
in a similar manner to research and experi-
mentation expenditures, and, accordingly, 
“the [Internal Revenue] Service will not dis-
turb a taxpayer’s treatment of costs paid or 
incurred in developing software for any par-
ticular project, either for the taxpayer’s own 
use or to be held by the taxpayer for sale 
or lease to others….”9 Revenue Procedure 
2000-50 defines computer software as “any 
program or routine (that is, any sequence 
of machine-readable code) that is designed 
to cause a computer to perform a desired 
set of functions…includ[ing] all forms and 
media in which the software is contained, 
whether written, magnetic, or otherwise.”10 
The scope of Revenue Procedure 2000-50 
excludes acquired “computer software that 
is subject to ‘amortization as an amortizable 
section 197 intangible’” and costs “treated as 
a research and experimentation expenditure 
under §174.”11

Specifically, the Internal Revenue Service 
(“the Service”) will not disturb the treatment 
of software development costs under two 
scenarios: (1) where all of “the costs properly 
attributable to the development of software 
by the taxpayer are consistently treated as 
current expenses and deducted in full in ac-
cordance with the rules similar to those ap-
plicable under §174(a)”; or, (2) all costs are 
“properly attributable to the development 
by the taxpayer are consistently treated as 
capital expenditures that are recoverable 
through deductions for ratable amortiza-
tion.”12 Ratable amortization can occur over 
the 60-month period provided per IRC 174(b) 
or the 36-month period per IRC 167(f)(1). 

Under IRC 174(a), “[a] taxpayer may treat 
research or experimental expenditures which 
are paid or incurred by him during the tax-
able year in connection with his trade or 
business as expenses which are not charge-
able to capital account. The expenditures so 
treated shall be allowed as a deduction.”13 
However, under IRC 174(b)(1) a taxpayer 
may chose to amortize such expenses “as a 
deduction ratably over such period of not 
less than 60 months as may be selected by the 
taxpayer (beginning with the month in which 
the taxpayer first realizes benefits from such 

expenditures).”14 Otherwise, software is to 
be depreciated over 36 months if it qualifies 
for treatment under 167(f): “If a depreciation 
deduction is allowable under subsection (a) 
with respect to any computer software, such 
deduction shall be computed by using the 
straight line method and a useful life of 36 
months…. [E]xcept that such term shall not 
include any such software which is an amor-
tizable section 197 intangible.”15 

Software purchased “off the shelf” is de-
preciable over a straight line 36-month pe-
riod per IRC 167(f)(1), and is excluded from 
IRC 197 intangibles. “Off the shelf” software 
includes that which is readily available to the 
general public and not substantially custom-
ized.16 Note, however, that if the software is 
purchased with hardware and the costs are 
not separated, then the software costs are 
part of the aggregate hardware costs and eli-
gible for expensing or depreciation as appro-
priate for that piece of hardware.17 

When structuring the business, one 
should be wary of clever shell entities often 
used by business lawyers to house licensable 
intellectual property assets, as in Saykally v 
Commissioner,18 where the taxpayer was de-
nied a current research and development de-
duction under IRC 174 because the taxpayer 
failed to demonstrate a “realistic prospect” of 
entering “its own business” using the “fruits 
of the research.” In Saykally, a taxpayer with 
expertise in computer software entered a 
license agreement with his wholly owned 
corporation to market developed technol-
ogy in exchange for royalties. The taxpayer 
deducted the research and development ex-
penditures to create the software on his tax 
return; the Service disallowed the deductions 
taking the position “that petitioner did not 
pay or incur the research expenses in connec-
tion with his own trade or business and that 
petitioner did not have the objective intent 
to prospectively enter into his own trade or 
business with the developed technology.”19 

In its reasoning the tax court further stat-
ed: “‘In order to qualify for the IRC 174 de-
duction, a taxpayer’s existing or prospective 
business must be its own and not that of an-
other entity’.…When it appears ‘at the time 
of the research that a taxpayer’s activities in 
connection with a new technology were un-
likely to amount to any more than those of 
an investor, courts have denied the deduc-
tion.’”20 In support of this restriction the tax 
court states: “At the time petitioner incurred 
the R&D expenditures, he did not have the 
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objective intent to enter into a future busi-
ness of his own with the developed technol-
ogy. Rather, petitioner’s purpose for engag-
ing in the R&D was to create the developed 
technology that could be licensed [] for use 
in [another] existing business.”21 Eventually, 
the Ninth Circuit upheld the ruling of the tax 
court: “We have held that R&D expenses are 
not deductible under IRC 174 unless a tax-
payer demonstrates a ‘“realistic prospect” of 
subsequently entering its own business in con-
nection with the fruits of research’ by mani-
festing (1) the ‘objective intent’ to enter such 
a business, and (2) the ‘capability of doing 
so.’”22

Motion Picture Creation
As with software, when dealing with a 
motion picture, one first must determine 
whether any rules provide for the immediate 
expense deduction versus capitalization of 
creation expenses. A recently expired exam-
ple is IRC 181, providing for an immediate 
deduction in limited circumstances. Origi-
nally IRC 181 incentives were passed as part 
of the American Jobs Creation Act of 2004; in 
its most recent extension, the 2010 Tax Relief 
Act contained a retroactive provision extend-
ing the sunset date of IRC 181 through 2011. 

Generally, IRC 181 allows for the expense 
of qualifying film and television costs. Spe-
cifically, IRC 181 provides that “[a] taxpayer 
may elect to treat the cost of any qualified 
film or television production as an expense 
which is not chargeable to capital account. 
Any cost so treated shall be allowed as a 
deduction.”23 However IRC 181 is capped 
and “shall not apply to so much of the ag-
gregate cost of any qualified film or televi-
sion production as exceeds $15,000,000.”24 
One can qualify for an expense deduction for 
up to $20,000,000, if the project is within an 
economically distressed community.25 More-
over, if IRC 181 is elected “[w]ith respect to 
the basis of any qualified film or television 
production to which an election is made un-
der subsection (a), no other depreciation or 
amortization deduction shall be allowable.”26 
Currently, by its terms, IRC 181 “shall not 
apply to qualified film and television pro-
ductions commencing after December 31, 
2011.”27 Whether the political will exists to 
extend these terms (again), should become 
known, and as always the letter of the law 
is important, i.e., one must “commence” not 
“complete” filming by December 31, 2011.

If the project does not qualify for the 
windfall expense provision of IRC 181, then 
one must look to IRC 167(a) which provides 
for depreciation: “There shall be allowed as 
a depreciation deduction a reasonable al-
lowance for the exhaustion, wear and tear 
(including a reasonable allowance for obso-
lescence)—(1) of property used in the trade 
or business, or (2) of property held for the 
production of income.”28 

At the onset of the depreciation analysis 
one must confront the guesswork of complet-
ing a financial projection for a film. While a 
studio film which will be showcased within 
the traditional viewing windows of theatrical 
release, DVD rental, DVD retail release, Vid-
eo on Demand, Premium Cable, and broad-
cast, may have robust financial comparables 
from within the studio system in which it 
was generated, an independent film without 
secured distribution has little to no compa-
rables in attempting to forecast revenues. 

The method for forecasting income must 
be chosen, so that the subsequent available 
depreciation deduction can be determined. 
The income forecast calculation is a combi-
nation of IRC 167(g) and the economic per-
formance requirements of IRC 461(h), which 
provide that “the all events test is met with 
respect to any items if all events have oc-
curred which determine the fact of liability 
and the amount of such liability can be de-
termined with reasonable accuracy.”29 The 
“all events test” hinges on the actual perfor-
mance of services, conveyance of property, 
or use of property.30 

In general, IRC 167(g) provides for the 
application of the income forecast method of 
depreciation: “If the depreciation deduction 
allowable under this section to any taxpayer 
with respect to any property is determined 
under the income forecast method or any 
similar method—(A) the income from the 
property to be taken into account in deter-
mining the depreciation deduction under 
such method shall be equal to the amount of 
income earned in connection with the prop-
erty before the close of the 10th taxable year 
following the taxable year in which the prop-
erty was placed in service….”31 So, to execute 
the income forecast method of depreciation 
the taxpayer must forecast the project rev-
enue to be “earned in connection with the 
property before the close of the 10th taxable 
year following the taxable year in which the 
property was placed in service….”32 Thus, 
there are 11 years for depreciation to be ap-
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plied, as the year the property is placed into 
service is year zero.

Within the income forecast method of de-
termining depreciation exist look-back win-
dows during the “recomputation years” so 
as to recalibrate the depreciation deduction, 
and thereby, increase accuracy. The recom-
putation years are “the 3rd and the 10th tax-
able years beginning after the taxable year 
in which the property was placed in ser-
vice….”33 The look-back recomputation first 
considers “the actual income earned in con-
nection with such property for periods be-
fore the close of the recomputation year” and 
“an estimate of true income to be earned . . . 
after the recomputation year and before the 
close of the 10th taxable year.”34 This method 
provides the “sole” method for determining 
the “overpayment or underpayment of tax” 
for purposes of computing interest.35 Depre-
ciation for a specific year is determined by 
taking the depreciable basis at the beginning 
of the tax year and multiplying this basis by 
a fraction which consists of the numerator as 
the current year income and the denominator 
of the total forecasted income. 

Moreover, in calculating depreciation the 
accelerated cost recovery system of IRC 168 
is not available to most copyright-protected 
property, as the application of IRC 168 is re-
stricted to tangible property: “Except as oth-
erwise provided in this section, the deprecia-
tion deduction provided by section 167(a) for 
any tangible property shall be determined 
by using—(1) the applicable depreciation 
method, (2) the applicable recovery period, 
and (3) the applicable convention.”36 And 
further, §168 specifically excludes motion 
pictures providing as follows: “This section 
shall not apply to— …[a]ny motion picture 
film or video tape.”37 

The Service provided a safe harbor on 
June 14, 2004, by issuing Rev. Proc 2004-36, 
permitting a taxpayer to amortize creative 
property costs “ratably over a 15-year peri-
od.”38 Creative property costs are defined to 
include costs incurred “to acquire and devel-
op screenplays, scripts, story outlines, mo-
tion picture production rights to books and 
plays, and other similar properties for pur-
poses of potential film development, produc-
tion, and exploitation.”39 The revenue proce-
dure is equipped to funnel both property set 
for production and property for which a final 
production shall not exist to safety.40 

Additionally on January 5, 2005, Frank 
Ng, the Industry Director of Communica-

tions, Technology and Media issued a memo-
randum regarding the Disposition of Income 
Forecast Method Issues. The memorandum 
provided guidance to cases “involving the 
net vs. gross and the participation/residual 
issues generally arising in motion picture 
and television production and distribution 
cases.”41 The “net vs. gross issue concerns 
whether income in the income forecast frac-
tion includes distribution costs.”42 Taxpayers 
using the net method are to exclude distri-
bution costs, while gross method taxpayers 
are to include distribution costs within the 
income forecast fraction. For property placed 
into service after October 22, 2004, the tax-
payer must use the gross method.43 

The Service considers residuals to be de-
ferred compensation and requires them to be 
included within the film’s basis to the extent 
such participations and residuals relate to 
estimated income, prior to including them 
within the income of the recipient. The meth-
od outlined in Transamerica Corp v United 
States,44 permits the taxpayer “to include par-
ticipations and residuals in basis for the tax-
able year in which the property is placed in 
service” for purposes of determining depre-
ciation under the income forecast method. 
The method outlined in Associated Patentees, 
Inc v Commissioner,45 “allows a taxpayer to 
claim a deduction for depreciation of the par-
ticipations and residuals in the taxable year 
they are paid.”46 For property placed into ser-
vice after October 22, 2004, the taxpayer may 
chose between the Transamerica and Associ-
ated Patentees method.47 Conversely, advertis-
ing costs are currently deductible, although 
the benefit can continue well into the future. 
Only in unusual circumstances when expen-
ditures are aimed at future benefits targeted 
significantly beyond goodwill or ordinary 
product advertising, must these cost be capi-
talized.48

Purchased
Finally, it is worthy of note, that when a self-
created copyright is purchased with a trade 
or business it is treated as an IRC 197 intangi-
ble and its costs are amortized over 15 years. 
However, this provision is limited to items 
purchased within a trade or business, and 
not available to items purchased separately. 
For copyrights excluded from IRC 197, con-
tingent payments are deducted in the year 
received, while other costs are depreciated 
ratably over their useful remaining life pur-
suant to the income forecast method of IRC 
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167(g). Specifically, IRC 197 excludes the fol-
lowing when “not acquired in a transaction:” 
“Any interest in a film, sound recording, 
video tape, book, or similar property[,]” and 
“[a]ny interest in a patent or copyright.”49 

Conclusion
Careful prospective planning is required to 
ensure the criteria for the chosen method 
of tax treatment are executed, with most 
taxpayers targeting techniques that make 
deductions immediately available. Opera-
tional forethought and financial forecasting 
are required when attempting to properly 
characterize the tax treatment of copyright 
property to match tax goals. 
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Single Business Tax—Business Income for 
S Corporation
TMW Enters, Inc v Department of Treasury, No 302870, 2012 
Mich App LExIS 1598 (Aug 14, 2012). This case was on 
remand from a prior court of appeals decision. The tax 
liability at issue arose from the sale of assets by plaintiff to 
a competitor in 1995. Plaintiff had excluded the gain from 
its Single Business Tax (SBT) return for that year, taking 
the position that it was entitled to the casual transaction 
exclusion under the SBT. The Department of Treasury dis-
agreed, assessing over $1 million in taxes, penalties, and 
interest. Plaintiff paid the assessment under protest and 
brought an action in the Court of Claims seeking a refund. 
Although plaintiff prevailed in the Court of Claims, the 
Department of Treasury succeeded on appeal. On remand, 
the Court of Claims determined that plaintiff was entitled 
to a refund of most of the amount paid, concluding that 
only that portion of the gain that represented built-in gains 
or excessive passive income was subject to tax.

Although the Department of Treasury argued that it 
was improper for the issue of the calculation of plaintiff’s 
tax liability to be revisited on remand, the court of appeals 
stated that the trial court had the authority to take such 
action on remand as necessary so long as that action was 
consistent with its prior opinion, which did not determine 
the amount of tax owed by plaintiff nor the amount of 
plaintiff’s taxable income. 

As for the proper calculation of plaintiff’s federal tax-
able income on which the SBT could be levied, as an S cor-
poration, plaintiff had no federal taxable income, except 
for its built-in gains and excess passive income. The trial 
court properly concluded that only the amount of those 
built-in gains and excess passive income constituted 
“business income” under the SBT, and thus it only owed 
the single business tax on that amount.

Worker’s Compensation—Retaliatory 
Discharge
Cuddington v United Health Servs, No 303249, 2012 Mich 
App LExIS 2171 (Oct 25, 2012). Plaintiff was injured in 
an automobile accident returning from his last delivery 
of the day and was discharged for allegedly failing to call 
in before his next shift and for not having a doctor’s slip, 
although plaintiff went to his physician’s office and asked 
that the office contact his employer. Plaintiff filed a claim 
for worker’s compensation benefits and later commenced 
an action for retaliatory discharge pursuant to MCL 
418.301(13) of the Worker’s Disability Compensation Act. 
Plaintiff alleged that he exercised a right protected under 
the act by seeking medical treatment for a work-related 
injury, and that his employer violated the act when it ter-
minated him in retaliation for exercising that right.

Filing a petition for workers’ compensation benefits is 
not a prerequisite to all retaliatory discharge claims un-

der MCL 418.301(13). Instead, an employee who exercises 
a right afforded under the Workers Disability Compensa-
tion Act and is later terminated or discriminated against in 
retaliation may maintain an action. Furthermore, the act 
gives an employee the right to seek medical services, when 
needed, for work-related injuries. In this case, the trial 
court erred in holding that summary disposition was ap-
propriate based on plaintiff’s failure to prove that he was 
terminated in retaliation for filing a petition for worker’s 
compensation benefits. The trial court should instead have 
determined if there existed a genuine issue of fact regard-
ing whether defendant fired plaintiff because he exercised 
a right afforded him under MCL 418.315(1).
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able methodologies, including how, when, and why they are used. Gain a better understanding of 
factors affecting value and the tax issues involved.

Date: February 7, 2013                                                     Location: The Inn at St. John’s, Plymouth
Price: $165  Seminar #: 2013CR1169
Cosponsors: $145 
ICLE Partners: $0                 New Lawyers: $95                   Law Students: $25
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877-229-4350
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For $1.48/day, You Get:*

✓ 54 books—covering all major areas

✓ Reliable answers—online books are  
continually updated 

✓ Your best “way in” to a new area—thousands  
of Michigan lawyers “start with ICLE books”

✓ Primary law—click on a cite and read  
the case, statute, or rule

✓ Tools you need—downloadable forms,  
jury instructions, annotated court rules

✓ Savings—new books and new editions added 
automatically at no extra charge  

PLUS, Get FREE Access to MI LAw OnLInE,  
the Michigan caselaw resource from ICLE

ICLE’s OnLInE LIBRARY
> Get All the Books for Your 
 Business Practice

Civil Procedure
•  MI Civil Procedure
•  MI Courtroom Evidence

Debtor/Creditor
•  Handling the Collection Case  

in MI

Employment/Labor
•  Employment Law in MI

Insurance Law
•  MI Insurance Law and Practice

JUST ADDED!

*Maximum price per person. Price based on number of lawyers in firm. 

Bankruptcy
•  Handling Consumer and Small Business 

Bankruptcies in MI

Business Law
•  Advising Closely Held Businesses in MI 
•  Buying and Selling a Business in MI
•                       MI Business Formbook
•  MI Business Torts
•  MI Contract Law
•  MI Limited Liability Companies
•  MI Security Interests in Personal Property

Municipal Law
•  MI Municipal Law

Real Property
•  Construction Liens in MI
•  MI Lease Drafting and  

Landlord-Tenant Law
•  MI Real Estate Practice and Forms
•  MI Residential Real Estate Transactions
•  MI Zoning, Planning, and Land Use
•  Real Property Taxes in MI

20 Core Books for Your Business Practice Included—Plus 34 More!
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SubScRIPTIoN INfoRMATIoN
Any member of the State Bar of Michigan may become a member of the Section and 
receive the Michigan Business Law Journal by sending a membership request and annual 
dues of $30 to the Business Law Section, State Bar of Michigan, 306 Townsend Street, 
Lansing, Michigan 48933-2012.

Any person who is not eligible to become a member of the State Bar of Michigan, and any 
institution, may obtain an annual subscription to the Michigan Business Law Journal by 
sending a request and a $30 annual fee to the Business Law Section, State Bar of Michigan, 
306 Townsend Street, Lansing, Michigan 48933-2012.

chANGING YouR ADDRESS?
Changes in address may be sent to:

Membership Services Department
State Bar of Michigan
306 Townsend Street

Lansing, Michigan 48933-2012

The State Bar maintains the mailing list for the Michigan Business Law Journal, all Section 
newsletters, as well as the Michigan Bar Journal. As soon as you inform the State Bar of 
your new address, Bar personnel will amend the mailing list, and you will continue to 
receive your copies of the Michigan Business Law Journal and all other State Bar publica-
tions and announcements without interruption.

cITATIoN foRM
The Michigan Business Law Journal should be cited as MI Bus LJ.

coNTRIbuToRS’ INfoRMATIoN
The Michigan Business Law Journal invites the submission of manuscripts (in duplicate) con-
cerning commercial and business law. Manuscripts cannot be returned except on receipt 
of proper postage and handling fees. Manuscripts should be submitted to Publications 
Director, D. Richard McDonald, the Michigan Business Law Journal, 39577 Woodward Ave., 
Ste. 300, Bloomfield Hills, Michigan 48304, (248) 203-0859, or to Daniel D. Kopka, Senior 
Publications Attorney, Institute of Continuing Legal Education, 1020 Greene Street, Ann 
Arbor, Michigan, 48109-1444, (734) 936-3432, dan@icle.org.

DISclAIMER
The opinions expressed herein are those of the authors and do not necessarily reflect those 
of the Business Law Section.
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Council Meetings 

DATE TIME LOCATION

March 7, 2013 3:00 p.m. State Bar of Michigan, Lansing

Seminars and Institutes

25th AnnuAl Business lAw institute

DATES:  June 7-8, 2013 LOCATION:  Amway Grand Plaza, Grand Rapids
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