DEBTOR/CREDITOR RIGHTS COMMITTEE
REPORT PREPARED FOR THE JUNE 8, 2013 COUNCIL MEETING

s Next Scheduled Meeting of the Committee

No meeting is currently scheduled. The Committee’s most recent meeting was on May 7,
2013.

2. Council Approval

At the May 4, 2012 Council meeting, the Council approved proposed amendments to
MCR 2.621 and MCR 2.622 relating to the appointment and regulation of receivers. The
Committee had a role in drafting these amendments at the request of the Michigan Supreme
Court. The Michigan Supreme Court has now sent proposed MCR 2.621 and MCR 2.622,
attached, out for public comment, with comments due by September 1, 2013. There were no
changes of substance. The Clerk of the Supreme Court has requested that the Business Law
Section submit a comment in support. May the Committee submit a comment in support?

The Committee also requests approval of its co-sponsorship of the Judge Rhodes’
retirement dinner and the expenditure of $1,000 for the Committee’s budget for the dinner,
described in Section 5 below.

3. Memberships

The Committee communicates regularly with its membership through its list serv, with
announcements of Committee events, case law alerts, and announcements of events of interest to
bankruptcy and insolvency law practitioners. This increases the Committee’s profile. In
addition, holding regular meetings and educational events increases the interest of the bar in
becoming members. We regularly receive inquiries from bar members about joining the
Committee and respond immediately to reach out to the individuals.

4. Accomplishments Toward Committee Objectives
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See other sections of the report.
Sn Meetings and Programs

The Committee met on May 7, 2013. Mike Weinczok of Dickinson Wright’s Toronto
office gave a presentation and answered questions on what U.S. business lawyers need to know
about Canadian insolvency proceedings.

The Committee will co-sponsor a dinner honoring the Honorable Steven R. Rhodes on
his retirement from the United States Bankruptcy Court for the Eastern District of Michigan, to
be on December 12, 2013 at the Roostertail. Other expected sponsors include The Consumer
Bankruptcy Association and the Federal Bar Association. The cost of the sponsorship is
estimated at $1,000.00
6. Publications

The Committee provided six articles for the Spring 2013 edition of the Michigan
Business Law Journal.

7. Method of Monitoring Legislation/Judicial Administrative Developments and
Recommended Action

As a bar group active in insolvency related issues, the Committee is often asked to
participate in judicial and administrative developments, such as assisting in the drafting of the
proposed amendments to the receivership rules, see Section 2 above, and to co-sponsor the
dinner honoring retiring Judge Rhodes, see Section 5 above. We review new statutes, rules and
cases at our meeting.

In addition, our members are active in informing us about legal advances, and will draft
or assist in drafting case alerts for the Committee’s list serv. Also, the co-chairs individually and

through bar groups monitor new developments to discuss at our meetings or in alerts.
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8. Miscellaneous

N/A

Judy B. Calton

Judith Greenstone Miller
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Ol‘ del' Michigan Supreme Court
Lansing, Michigan

May 1, 2013 Robest P, Young, Jz.,

Chief Justice

ADM File No. 2012-30 Michael F. Cavanagh

Stephen J. Matkman

Proposed Amendments Nﬁ,?jfﬁ’ Zliﬁ,li

of Rule 2.621 and Bridget M. McCosmack

Rule 2.622 of the David F Vi)wu?:c(:;
Michigan Court Rules

On order of the Court, this is to advise that the Court is considering amendments
of Rule 2.621 and Rule 2.622 of the Michigan Court Rules. Before determining whether
the proposal should be adopted, changed before adoption, or rejected, this notice is given
to afford interested persons the opportunity to comment on the form or the merits of the
amendments or to suggest alternatives. The Court welcomes the views of all. This
matter also will be considered at a public hearing. The notices and agendas for public

hearings are posted at

http://www.courts.mi. govfcourtsh_uichigansupremecourtfrules;’pagesfgublic—
administrative-hearings.aspx.

[Additions to the text are indicated in underlining and deleted text
is shown by strikeover.]

Rule 2.621 Proceedings Supplementary to Judgment

(A)-(D)[Unchanged.]

(B) Receivers. When necessary fo protect the rights of a judgment creditor, the court
may appoint a receiver in a proceeding under subrule (A)(2), pending the
determination of the proceeding held in conformance with MCR 2.622.

(F)-(H)[Unchanged.]
Rule 2.622 Receivers-in-Supplementary-Proceedings
(A) For good cause shown, the court may appoint_a receiver in any action or

proceeding. A receiver appointed under this section is a fiduciary for the benefit
of all persons appearing in. the action or proceeding. For purposes of this rule,

“receivership estate” means the entity. person, or property subject to the
receivership.

(B) The order of appointment shall include provisions related to the following:
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bonding amounts and requirements as provided in subrule (G)
identification of real and personal property of the receivership estate;

procedures and standards related to the reasonable compensation of the

receiver as provided in subrule

reports required to be produced and filed by the receiver, including the final

report and accounting;
a description of the duties, authority and powers of the receiver:
a listing of property to be surrendered to the receiver; and

any other provision the court deems appropriate.

(C) Appointment.

1)

The court shall defer to the petitioner’s nomination of receiver, excep_t for

ood cause sho If the court finds good cause not to appoin

nominated receiver, the court shall make findings of fact as to any receiver
considered for appointment regarding each of the following:

(a) experience in the operation and/or liguidation of the type of assets to
be administered;

(b)  relevant business. legal and receivership knowledge, if any;

()  ability to obtain the required bonding if more than a nominal bond is
required;

(d) any objections to any receiver considered for appoiniment:

(¢)  whether the receiver considered for appointment is disqualified
under le 2);

(f)  any other factor the court deems appropriate.

Except as otherwise provided by law_or by subrule (C)(3), a person or
entity may not serve as a receiver or in any other rofessional capacit

representing or assisting the receiver, if such person or entity:
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is a creditor or a holder of an equity security of the receivership

estate:

is or was inv ent banker for any outstanding security of the

receivership estate;

has been, within three years before the date of the appointment of &
receiver, an_investment banker for a security of the receivership

estate, or an attorney for such an investment banker, in connection

with the offer, sale, or issuance of a security of the receivership

estate;

is or was, within two years before the date of the appointment of &

receiver, a director, an officer. or an employee of the receivership

estate or of an investment banker specified in subrule (b) or (c) of
this section, unless the court finds the appointment is in the best
interest of the receivership estate a at there is no actual confli

of interest by reason of the employment:
has an _interest materially adverse to the interest of any class of

creditors or equity security holders by reason of any direct or
indirect relationship to, connection with, or interest in the
receivership estate or an investment banker s cified in subrul

or (c) of this section, or for an er reason;

has or represents an interest adverse to the receivership estate or

stands in any relation to the subject of the action or proceeding that

would tend to interfere with the impartial discharge of duties as an

officer of the court,

has, at any time within five years before the date of the appointment

of a receiver, represented or been employed by the receivership

estate_or any secured creditor of the receivership estate as an
ttorney. accountant, appraiser, or in any other rofessional capaci

and the court finds an actual conflict of interest by reason of the
representation or employment;

is an “insider” as defined by MCL 566.31(9);

represents or is_employed by a creditor of the receivership estate
and. on objection of an interested party, the court finds an actual

conflict of interest by reason of the representation or employment: or




(1)  has a relationship to the action or proceeding that will interfere with
the impartial discharge of the receiver’s duties.

Any person who has represented or has been employed by the receivership

estate is eligible to serve for a specified limited purpose, if the court
determines such employment or appointment is in the best interest of the

receivership estate and if such professional does not represent or hold an
interest materially adverse to the receivership estate.

(D) Duties.

1)

10

Within 7 days after entry of the order of appointment, the receiver shall file
an_acceptance of receivership with the court. The acceptance shall be
served on all parties to the action.

Unless otherwise ordered, within 28 days after the filing of the acceptance

of appointment, the receiver shall provide notice of entry of the order of

appointment to any person or entity having a recorded interest in all or any
part of the receivership estate.

The receiver shall file with the ¢ an inventory of the property of
eceivership es within 35 days after entry of the order of intment

unless an inventory has already been filed,

The receiver shall account for all receipts, disbursements and distributions
of money and property of the receivership estate.

If there are sufficient funds to make a distribution to a class of creditors, the
receiver may request that each creditor in the class of all creditors file a
written proof of claim with the court. The receiver may contest the

allowance of any claim.

The receiver shall furnish information concerning the receivership estate

and its administration as requested by any party (0 the action or proceeding.

The receiver shall file with the court a final written report and final

accounting of the administration of the receivership estate.

(A)(E)Powers-and-Duties.

(1)
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general power ard-autherity-to sue for and collect all the-debts, demands,
and rents beleﬁgmg—teof the debterrgcglyershlp estate, and to compromise
andor settle these-that-ai 0 AFa
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A receiver may sue-

hieh-the-debtor-is—entitled-to-the—rents;
liquidate the personal property of the

recelv in estate into money. Bv separate order of the court, a receiver
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expenses of the receivership but may not distribute the funds in the

receivership estate to a party to the action without an order of the court.

Compensation and Expenses of Receiver.
(1) A receiver shall be_ entitled to reasonable compensation for services

rendered to the receivership estate.

(2)  The order appointing a receiver shall specify:

(a) the source and method of compensation of the receiver;



(b) that interim compensation may be paid to the receiver after notice to
all parties to the action or proceeding and opportunity to object as

rovided in subsection (5);

(c) that all compensation of the receiver is subject to final review and
approval of the court.

All approved fees an nses incurred ceiver, including fees and
expenses for persons or entities retained by the receiver, shall be paid or

reimbursed as provided in the order appointing the receiver.
The receiver shall file with the court an application for payment of fees and

the original notice of the request. The notice shall provide that fees and
expenses will be deemed approved if no written objection is filed with the
court within 7 days after service of the notice. The receiver shall serve the

notice_and a copy of the application on all parties to the action or
proceedings, and file a proof of service with the court.

The application by a receiver, for interim or final payment of fees and
expenses, shall include:

(a) A description in reasonable detail of the services rendered, time

expended, and expenses incurred;
(b) The amount of compensation and expenses requested;

(¢) The amount of any compensation and expenses previously paid to
the receiver:

(d) The amount of any compensation and expenses received by the
receiver from or to be paid by any source other than the receivership

estate:
A description in reasonable detail of any agreement or understanding

for a division or sharing of compensation between the person
rendering the services and any other person except as permitted in

subpart (6).

D
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If_written objections are filed or if. in the court’s determination, the
application for compensation requires a hearing, the court shall schedule a

hearing and notify all parties of the scheduled hearin

A receiver or person performing services for a receiver shall not, in any
form or manner, share or agree to share compensation for services rendered
to_the receivership estate with any person other than a firm member,
partner, employer, or regular associate of the person rendering the services
except as authorized by order of the court,

appropriate bond for the receiver, the court may cons1der factors mcludmg but not

limited to:

(1)  The value of the receivership estate, if known;

(2)  The amount of cash or cash equivalents expected to be received into the
receivership estate;

(3) The amount of assets in the receivership estate on deposit_in_insured
financial institutions or invested in U.S. Treasury obligations;

(4)  Whether the assets in the receivership estate cannot be sold without further
order of the court

(5) If the receiver is an entity. whether the receiver has s cient assets or
acceptable errors and omissions insurance to cover any potential losses or
liabilities of the receivership estate;

(6) The extent to which any secured creditor is undersecured;

(7)  Whether the receivership estate is a single parcel of real estate involving
few trade creditors; and

(8)  Whether the parties have agreed to a nominal bond.
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(H) Intervention. An interested person or entity may move to intervene. Any motion
to intervene shall comply with MCR 2.209.

() Removal of Receiver. After notice and hearing, the court may remove any

receiver for good cause shown.




Staff Comment: The proposed amendments of MCR 2.621 and MCR 2,622 were
submitted to the Michigan Supreme Court on behalf of the “Receivership Committee” (a
committee created because of a need identified by the Debtor/Creditor Rights Committee
of the Business Law Section of the State Bar of Michigan) to expand and update the rules
regarding receivership proceedings.

The staff comment is not an authoritative construction by the Court.

A copy of this order will be given to the Secretary of the State Bar and to the State
Court Administrator so that they can make the notifications specified in MCR 1.201.
Comments on the proposal may be sent to the Supreme Court Clerk in writing or
electronically by September 1, 2013, at P.O. Box 30052, Lansing, MI 48909, or
MSC_clerk@courts.mi.gov. When filing a comment, please refer to ADM File No.
2012-30. Your comments and the comments of others will be posted at
http://courts.mi.gov/courts/michigansupremecourt/rulcs/court-rules—admin-
matters/pages/chapter-2-civil-procedures.aspx.

1, Corbin R, Davis, Clerk of the Michigan Supreme Court, certify that the
foregoing is a true and complete copy of the order entered at the direction of the Court.

May 1,2013 el & Deorvio

Clerk




