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I am very proud to be able to write 
to you as our new Section Chair. 
By my count, I am the 34th Chair 
of this Section. This signifi es a 
long tradition of business lawyers 
working together to better the 
business bar. The Business Law 

Section is one of the largest in the State Bar system, 
and also one of the most diverse. It may be diffi cult 
to be relevant to each of our members, but that is 
just what we intend to do.

Our mission statement summarizes our goals 
– to lead the business agenda in Michigan, and 
to foster the highest quality of professionalism in 
the practice. The Section has undertaken a num-
ber of programs to further those goals, such as the 
Business Law Institute, the Michigan Business Law 
Journal, Boot Camp with ICLE, recent or proposed 
amendments to all the basic business organization 
statutes in the state, and the Task Force on Attor-
ney-Client Privilege Issues. We will continue to 
move forward on these projects, and I will try to 
push us to do more.

I am very excited about our new Forum on Small 
Business. This group is focusing on issues faced by 
lawyers dealing with smaller, closely held compa-
nies, especially start-ups and family-owned enter-
prises. Only six months old, it is already prompting 
the State’s small to medium-sized fi rms to partici-
pate in Section activities, some for the fi rst time.

We are also taking our talents on the road. We 
have recently held functions in Kalamazoo and the 
Tri-Cities area, featuring some of our best speak-
ers from past Business Law Institutes. These have 
allowed local members to conveniently access 
quality CLE, and to begin thinking of themselves 
as part of the Section. We intend to continue these 
offerings.

We are also reaching out to the law schools in 
the State, meeting with student business groups. 
When combined with the scholarship program, 
and followed up by Boot Camp and joint activities 
with the Young Lawyers Section, we hope to build 
a base from which the Section can grow for many 
years.

But we won’t stop there. I want to use the tech-
nology tools now available to us. How can we 

energize our Web site? Should we set up a blog 
that would allow a member in Marquette to share 
insights with one in Monroe? Can we do a podcast, 
and of what? If you are a tech-savvy member will-
ing to help, please call me.

Our committees are where much of the Sec-
tion’s work gets done. They foster statutory prog-
ress, advocate for change, share insights, and allow 
practitioners with similar interests to get to know 
each other. Committees also serve as a training 
ground for future Section leaders. I hope you will 
consider joining one.

This Section has a proud history of accomplish-
ment, fostered by its people. We are now honoring 
our founding members with the Stephen H. Schul-
man Outstanding Business Lawyer Award. This is 
named after the late Professor from Wayne State 
Law School who was so instrumental in develop-
ing our business laws. Our fi rst awards went to 
Hugh Makens, Cy Moscow, Mart Oetting, and Jim 
Bruno.

Currently, we have great people participating 
in Section activities. In addition to my fellow offi -
cers, Michael Khoury, Diane Akers, and Dee Dee 
Fuller, and our current council members, the com-
mittee chairs work hard to pursue their commit-
tees’ goals.

So, we are making great strides on many fronts, 
with contributions from many corners. Even more 
importantly, I can see a new generation ready to 
contribute their talents to our Section. I and my 
team will do what we can in the next year, but that 
is where the future of our great Section lies.

I look forward to working with each of you in 
the coming year. I invite your comments, ques-
tions, and suggestions. I ask for your support. 
When I hand over the reins to my successor, I will 
have done my best to make our Section even better 
than it is today.

From the Desk of the Chairperson
By Mark R. High
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Four of the state’s most remarkable business lawy-
ers were honored at this year’s Business Law Sec-
tion Annual Meeting on September 26 in Novi. Sec-
tion members took a moment to refl ect upon the dis-
tinguished careers of Cyril Moscow, Martin Oetting, 
Hugh Makens, and James Bruno as each of the four 
received the Section’s Stephen H. Schulman Outstand-
ing Business Lawyer Award. 

The Award, created this year by the Section, was 
developed to annually commemorate the attorney 
who, over the course of his or her career, has consis-
tently exemplifi ed the characteristics the Section seeks 
to foster and facilitate, including the highest quality of 
practice, utmost professionalism, unwavering dedica-
tion to service and commitment, and the promotion of 
ethical conduct and collegiality within the practice of 
law. The award was named for Wayne State Univer-
sity Law Professor Schulman in recognition of his pro-
found infl uence on thousands of law students and col-
leagues, his tireless work reforming Michigan’s Cor-
poration Law and his years of dedicated service to the 
Business Law Section. Professor Schulman received 
many teaching awards, served as faculty adviser and 
regular contributor to The Wayne Law Review for sev-
eral decades, and was co-reporter for the Business Law 
Section’s Subcommittee on the Revision of the Michi-
gan Business Corporation Act. 

This year’s honorees represent the very best in 
Michigan business lawyers. They have been actively 
involved in their fi rms, communities, and the Business 
Law Section and through their examples have demon-
strated the collegiality and civility too often missing in 
the legal profession. 

Cyril Moscow, a partner in the corporate and secu-
rities and insurance departments at Honigman Miller 
Schwartz & Cohn and an adjunct professor in Law at 
the University of Michigan for many years, is also a 
recognized lecturer, author, and editor. He is a former 
chair of the Business Law Section and is currently chair 
of the Michigan Business Corporation Act Revision 
Subcommittee. 

Martin Oetting has been practicing law for more 
than 50 years and is now Of Counsel to Clark Hill in 
its corporate practice group. He participated in draft-
ing the 1972 and 1989 Michigan Business Corporation 

Acts and he served as chairman of the Corporation, 
Finance and Business Law Section of the State Bar of 
Michigan. Mr. Oetting is currently a trustee of the Har-
old and Carolyn Robison Foundation, the Tuberculosis 
Foundation, and a director and secretary of the Detroit 
Executive Service Corps. 

Hugh Makens, a partner at Warner Norcross & 
Judd, has been involved in the securities industry for 
over 35 years as an attorney, regulator, and advisor. He 
has been active in the Michigan, Federal, and American 
Bar Associations, holding various leadership and com-
mittee positions throughout his career, including  serv-
ing as chair of the Business Law Section of the State Bar 
of Michigan. Mr. Makens is also an adjunct professor 
at Michigan State University College of Law. 

James Bruno is a business attorney, shareholder, and 
member of the Board of Directors at Butzel Long. He 
has served as chair of the Business Law Section of the 
State Bar of Michigan and has held various leadership 
and committee positions within the Section. He has 
been editor of the “Business Problems and Planning” 
column of The Michigan Bar Journal for many years, and 
his articles are commonly cited in legal briefs and court 
decisions. 

The nearly 4,000 members of the Business Law Sec-
tion are encouraged to look to these four infl uential 
attorneys as a benchmark for their own careers as busi-
ness lawyers in the State of Michigan. 

Inaugural Schulman Award Bestowed Upon Four
 Outstanding Michigan Business Lawyers

by Erik I. Lark*
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DID YOU KNOW? By Kimberly A. Breitmeyer

Corporate Offi cers Are Now Subject to Liability in Tort and Under the 
Michigan Consumer Protection Act
Introduction
On May 26, 2005, the Michigan Court 
of Appeals in Hartman & Eichhorn Bldg 
Co v Dailey,1 held that a corporate offi -
cer can be held personally liable for 
the tortious actions of the corporation 
and for violations alleged under the 
Michigan Consumer Protection Act 
(MCPA).2 The court reversed and 
remanded the lower court’s grant of 
summary disposition in the corporate 
offi cer’s favor on the issue of person-
al liability in tort and for violations 
alleged under the MCPA.3 Since this 
decision, a number of unpublished 
Michigan cases have relied on the 
Court of Appeals opinion to hold 
corporate offi cers personally account-
able for torts the offi cer commits, and 
the Michigan Supreme Court has 
declined to revisit the personal liabil-
ity issue, except with respect to liabil-
ity under the MCPA against residen-
tial builder corporate offi cers.4 

In Dailey, the homeowners and 
the builder corporation entered into 
a construction contract on July 19, 
2000, to complete a second level addi-
tion and to install a garage on the 
homeowner’s property for $166,041. 
The corporate offi cer negotiated the 
contract. After problems arose during 
the construction process, the home-
owners stopped making payments 
after paying the builder $105,347. The 
builder eventually stopped work on 
the project and sued the homeowners 
for the remainder of the contract price 
in Oakland County Circuit Court.5

On December 11, 2002, Oakland 
County Circuit Court Judge Colleen
A. O’Brien dismissed the home-
owners’ counterclaims of fraudulent 
misrepresentation, violation of the 
MCPA, and violation of the Building 
Contract Fund Act against the corpo-
ration’s offi cer individually. Although 
the court upheld some of the counter-
claims against the builder, the corpo-
ration fi led for Chapter 7 bankruptcy 
on August 25, 2003. The bankruptcy 

petition automatically stayed the civil 
court proceeding against the corpora-
tion. The court of appeals accepted the 
homeowners’ delayed application for 
leave to appeal and heard oral argu-
ments on the issue of the corporate 
offi cer’s personal liability in January 
2005.

Corporate Offi cer’s Personal 
Liability for Torts 
A corporate offi cer can be personally 
liable for torts the offi cer personally 
commits, even though the corpora-
tion is also found liable for the tort. 
The Dailey court, citing Warren Tool 
Co v Stephenson,6 reasoned: “It is a 
familiar principle that the agents and 
offi cers of a corporation are liable for 
torts which they personally commit, 
even though in doing so they act for 
the corporation, and even though the 
corporation is also liable for the tort.”7 
This is similar to the concept of a cor-
porate alter ego amid evidence that 
a corporate offi cer committed fraud 
or illegal activity.8 Because the lower 
court’s grant of summary disposition 
in the corporate offi cer’s favor did 
not appear to be based on a deter-
mination that there was not enough 
factual support for the homeowner’s 
fraud claim against him individually, 
the court of appeals reversed the cir-
cuit court’s ruling and remanded the 
fraud claim. Since the court’s ruling 
in Dailey, supra, the court of appeals 
and Michigan federal district courts 
have repeatedly cited the Dailey opin-
ion in support of the proposition that 
corporate offi cers can be held person-
ally liable for torts they commit.9

Corporate Offi cer’s Personal 
Liability under the MCPA
A corporate offi cer may be held per-
sonally liable for violations of the 
MCPA, because the legislature intend-
ed to hold individuals accountable on 
the basis of their actions rather than 
their affi liations with any business 

entity. The imposition of personal 
liability under the MCPA was con-
sidered an issue of fi rst impression in 
Dailey. 

The Dailey court stated: “We agree 
with the [homeowners] that the Leg-
islature intended to hold individuals, 
and not just their businesses, liable for 
conduct that violates the MCPA.”10 
The Court further reasoned that the 
MCPA “does not expressly limit a 
victim’s choice of violating defen-
dants to a certain class or type.”11 The 
Court went on to note that nothing in 
the MCPA states either way whether 
a corporate offi cer can be held per-
sonally liable in a civil suit.12 Torts 
generally apply to the actual “tortfea-
sor” and then to his or her employer 
via vicarious liability.13 To hold a 
company liable before determining 
the individual liability of employees 
of the corporation is backwards when 
considering tort liability.14 

The MCPA regulates “[u]nfair, 
unconscionable, or deceptive meth-
ods, acts, or practices in the conduct 
of trade or commerce . . . .”15 The 
Court reasoned that the MCPA pro-
hibits individual bad conduct, rather 
than, for example, a corporate board 
of director’s resolution, that can be 
separated from the actions of an indi-
vidual. The Court further stated that, 

[b]ecause the Michigan Leg-
islature constructed the 
MCPA so that actions rather 
than affi liations yield liabil-
ity, individuals are necessar-
ily the act’s primary viola-
tors. It stands to reason that, 
absent express language to 
the contrary, the Legislature 
intended that those who 
actually violate the act would 
be the ones from whom vic-
tims could recover damages, 
regardless of the violators’ 
affi liation with any business 
entity.16
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Thus, the Court reversed the lower 
court’s dismissal of the MCPA viola-
tions against the corporate offi cer as 
an individual.

Therefore, despite a corporate 
bankruptcy discharge or corporate 
dissolution, individual members and 
corporate offi cers of corporations may 
be personally liable on the basis of 
tort and/or a violation of the MCPA, 
which also allows for the recovery of 
attorney fees. The Michigan Supreme 
Court has yet to decide whether the 
MCPA applies to residential build-
ers generally. However, given the 
Court’s decision not to revisit the 
individual corporate offi cer liability 
issue set forth by Dailey, it could be a 
signifi cant victory for Michigan con-
sumers as well as a cautionary tale for 
corporate offi cers.

NOTES
1. Hartman & Eichhorn Bldg Co, Inc v 

Dailey et al, 266 Mich App 545, 701 NW2d 
749 (2005).

2. In this case, the individual offi cer 
was not only an owner/member but also the 
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security for the loan;  PHD Michigan, LLC v 
Outfi tters Assoc of America, No 04-73964, 2006 
Mich LEXIS 49528 (July 20, 2006); Ammend 
v Bioport, Inc., No 5:03-CV-31, 2006 Mich 
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TAX MATTERS By Paul L.B. McKenney

Why Does the IRS Have That “Interesting” Letter I Wrote My Client?
Practitioners routinely tell clients that 
our communications with them are 
subject to the attorney-client privi-
lege. However, there are some very 
common exceptions to the privilege 
as well as circumstances where waiv-
ers may occur, usually unknowing 
and inadvertent.

There is a very signifi cant excep-
tion to the privilege that engulfs many 
tax planning-related issues, and it 
routinely surprises many practitio-
ners. There is typically no attorney-
client privilege for “return prepara-
tion” or for advice regarding a return 
position. This is illustrated by two 
simple examples. First, let us assume 
a client with a delicate situation asks 
an attorney to prepare the returns. In 
the course of providing information 
to the lawyer, the taxpayer discloses 
information that is quite sensitive and 
never intended to be seen by the In-
ternal Revenue Service (IRS). What is 
the result of having an attorney pre-
pare the return or a sensitive schedule 
or portion of a return? There is a long-
held return preparation exception to 
attorney-client privilege.1 This excep-
tion applies even though a licensed 
attorney does the work and he or she 
is working in a law fi rm as opposed 
to an accounting fi rm.2 

A second example is the scenario 
in which the attorney does not pre-
pare the return, but rather, he or she 
opines on a position to be claimed on 
the return. Are related communica-
tions privileged? No. Some of the best 
examples of this were opinion letters 
and extremely sensitive written com-
munications by prominent national 
law fi rms that unfortunately became 
ensnarled with some tax shelter pro-
moters. In a scathing opinion by the 
Chief Judge of the District Court in the 
District of Columbia, such work was 
not even deemed to be the practice of 
law, but rather, marketing assistance 
in a shelter-peddling scheme.3 

The attorney-client privilege has 
been under assault in the last several 
years in considerable litigation grow-
ing out of government tax shelter 
investigations. Suffi ce it to say that 

there has been some abhorrent pro-
fessional conduct by various profes-
sionals. The corollary to this is that 
the IRS Restructuring and Reform 
Act of 19984 that gave return prepar-
ers (i.e., accountants) a limited ver-
sion of the attorney-client privilege in 
civil settings with the IRS5 has been in 
large part obliterated by subsequent 
case law.6

The mere fact that a communica-
tion, such as a letter, memo, or email, 
is sent by or to an attorney does not 
mean it is privileged. If there is dis-
closure to a non-attorney, there is a 
waiver. The most common culprit is 
the carbon copy. For example, if the 
lawyer sends a letter, memorandum, 
or an e-mail to a client regarding a 
business transaction and also copies 
the accountant and the investment 
banker, there is a waiver. What if the 
lawyer sends a letter to an investment 
banker or an accountant, but that in-
dividual recipient is also an attorney? 
The analysis in the case law is that 
the recipient is “dualie” i.e., function-
ing in more than one capacity.7 If, as 
is usually the case, the recipient is 
found to be functioning as an invest-
ment banker or as an accountant, as 
the case may be, then the privilege is 
waived. 

Why does all of this matter? With 
boosts in both funding and confi -
dence from its highly successful tax 
shelter investigations, the IRS is very 
aggressively pursuing discovery in  
administrative proceedings of docu-
mentation behind common, non-abu-
sive, commercial transactions. This 
author, like tax practitioners across 
the country, has had numerous dis-
cussions where an indignant business 
lawyer says, “of course this is privi-
leged?” Unfortunately, that is usually 
the incorrect answer. 

The purpose of this article is to put 
you on notice to be careful of what 
you put in written communications 
to clients and whom you copy. The 
IRS and parties to litigation may read 
your communication. One should 
strive, if at all possible, to preserve 
the attorney-client privilege in order 

to be able to give candid and objec-
tive advice not only to avoid bad cli-
ent decisions, but also, to help clients 
properly achieve their desired goals. 
Forewarned is forearmed.
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The Revised Bankruptcy Code: 
New Chapter 15 and Cross-Border 
Insolvencies
By José Bartolomei

Introduction
Michigan is home to many multinational com-
panies that produce goods sold on the inter-
national market. As such, Michigan could be 
a prime jurisdiction for the origination and 
development of case law related to the new 
Chapter 15 of the United States Bankruptcy 
Code. Enacted as one of the many reforms 
found in the Bankruptcy Abuse Prevention 
and Consumer Protection Act of 2005 (BAP-
CPA),1 Chapter 15 represents the most recent 
statutory developments in the international-
ization of American bankruptcy jurisdiction. 
It also refl ects an American recognition of 
the need for standard and streamlined laws 
among nations to deal with the ever-growing 
problem of multinational companies that go 
out of business. Chapter 15 augments, clari-
fi es, and departs from the developed body 
of law centered on former section 304 of the 
Bankruptcy Code, the thin statutory basis for 
much of the American case law regarding 
international bankruptcy.2 This article out-
lines the basic provisions of Chapter 15 and 
highlights some of the emerging practices 
stemming from the new law. 

Scope of Chapter 15

Congressional Intent
Before looking at the mechanics of Chapter 
15, it is important to acknowledge both its 
Congressional and international origins. The 
chapter grew from years of work by the United 
Nations Commission on International Trade 
Law (UNCITRAL),3 which labored to create 
a model international commercial insolvency 
law that would allow for the recognition of, 
and multi-jurisdictional cooperation with, 
foreign bankruptcy proceedings. UNCIT-
RAL considered the increasing sophistica-
tion of insolvency regimes throughout the 
world, as well as the international economic 
crisis that had originated in Latin America, 
Asia, and Eastern Europe that was affecting 
both the developed and developing worlds.4 
The result was UNCITRAL’s Model Law 

on Cross-Border Insolvency (Model Law), 
whose objectives are repeated in new section 
1501 of the U.S. Bankruptcy Code:

(a) The purpose of this chapter is to 
incorporate the Model Law on Cross-
Border Insolvency so as to provide 
effective mechanisms for dealing 
with cases of cross-border insolvency 
with the objectives of—
(1) cooperation between—
(A) courts of the United States, Unit-
ed States trustees, trustees, examin-
ers, debtors, and debtors in posses-
sion; and
(B) the courts and other compe-
tent authorities of foreign countries 
involved in cross-border insolvency 
cases;
(2) greater legal certainty for trade 
and investment;
(3) fair and effi cient administration 
of cross-border insolvencies that 
protects the interests of all creditors, 
and other interested entities, includ-
ing the debtor;
(4) protection and maximization of 
the value of the debtor’s assets; and 
(5) facilitation of the rescue of fi nan-
cially troubled businesses, thereby 
protecting investment and preserv-
ing employment.

Further, Congress instructs that “[i]n 
interpreting [Chapter 15], the court shall con-
sider its international origin, and the need to 
promote an application of this chapter that 
is consistent with the application of similar 
statutes adopted by foreign jurisdictions.”5 
As other commentators have noted, this Con-
gressional mandate adds a level of interna-
tionalism to American bankruptcy law that 
is unprecedented.6 Furthermore, Congress 
does not limit this mandate to apply Chap-
ter 15 in a uniform manner consistent with 
other jurisdictions that have also adopted the 
UNCITRAL Model Law; the law only speaks 
of an application of Chapter 15 that is con-
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sistent with the application of similar stat-
utes adopted by foreign jurisdictions. This 
mandate does not limit the notion of comity 
embedded in Chapter 15 to those jurisdic-
tions that have reciprocally implemented the 
UNCITRAL model. As such, a court inter-
preting Chapter 15 can look beyond the host 
of nations that have implemented the Model 
Law for applicable precedent.

While the new Chapter 15 is similar to 
former section 304 of the Bankruptcy Code, 
the new chapter has a greater scope than 
both that statute and its case law precedents. 
Former section 304 only addressed the fi l-
ing of an ancillary case in the United States 
by a foreign representative seeking relief to 
protect or administer property of the estate.7 
Chapter 15, however, not only applies in the 
same instance as former section 304, but also 
applies when 
• Assistance is sought in the U.S. by a for-

eign court or foreign representative in 
connection with a foreign proceeding;

• Assistance is sought in a foreign country 
in connection with a case brought under 
the Bankruptcy Code;

• A foreign proceeding and a case under 
this title with respect to the same debtor 
are pending concurrently; or 

• Creditors or other interested persons 
in a foreign country have an interest in 
requesting the commencement of, or par-
ticipating in, a case or proceeding under 
the Bankruptcy Code.8

The Foreign Representative and the Foreign 
Proceeding 
The changes to the United States Bankrupt-
cy Code enacted by the BAPCPA also rede-
fi ne two terms that specify the parameters 
of Chapter 15: “foreign representative” and 
“foreign proceeding.” The term foreign rep-
resentative was formerly limited to either a 
“trustee, administrator, or other representa-
tive of an estate in a foreign proceeding.”9 It 
now includes a “a person or body, including 
a person or body appointed on an interim 
basis, authorized in a foreign proceeding to 
administer the reorganization or the liqui-
dation of the debtor’s assets or affairs or to 
act as a representative of such foreign pro-
ceeding.”10 The expansion of the defi nition 
to include an appointed body of persons 
makes it clear that a debtor-in-possession can 
qualify as a foreign representative for pur-
poses of Chapter 15’s provisions. Likewise, 
the inclusion of a person or body appointed 

on an interim basis allows a U.S. court to 
recognize a representative that is appointed 
on an emergency or interim basis, as is done 
in many jurisdictions, including the United 
States.11

The defi nition of “foreign proceeding” 
also has been updated. Previously, the defi -
nition limited such a proceeding to one based 
on the place of the debtor’s domicile, resi-
dence, principal place of business, or location 
of the debtor’s principal assets.12 The new 
defi nition removes this limitation entirely, 
defi ning a foreign proceeding as one in which 
“under a law relating to insolvency or adjust-
ment of debt in which proceeding the assets 
and affairs of the debtor are subject to con-
trol or supervision by a foreign court, for the 
purpose of reorganization or liquidation.”13 
The expansion of the defi nition means that 
a foreign proceeding can be recognized even 
if it is based in a jurisdiction other than the 
home country of the debtor. This distinction 
is important, as it allows for the treatment of 
both main and non-main foreign proceedings 
under the auspices of Chapter 15. While one 
might presume that a foreign proceeding is 
limited to a proceeding under judicial super-
vision, the Guide to Enactment of the UNCIT-
RAL Model Law on Cross-Border Insolvency 
(UNCITRAL Guide) states that a foreign pro-
ceeding will qualify “irrespective of whether 
it has been commenced and supervised by 
a judicial body or an administrative body,” 
and that the term “foreign court” is intended 
to include non-judicial bodies.14 

Recognition of the Foreign 
Proceeding Under Chapter 15 as a 
Main or Non-main Proceeding and 
the Effect of Such Recognition
The recognition of a foreign proceeding is 
the basis for most of Chapter 15’s operations, 
protections, and allowances. A foreign rep-
resentative applies for recognition of the for-
eign proceeding in which the foreign repre-
sentative has been appointed by fi ling a peti-
tion for recognition by the bankruptcy court 
pursuant to section 1515. A petition needs to 
be accompanied by the following items:
• A certifi ed copy of the decision commenc-

ing such foreign proceeding and appoint-
ing the foreign representative;

• A certifi cate from the foreign court affi rm-
ing the existence of such foreign proceed-
ing and of the appointment of the foreign 
representative; or
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• In the absence of evidence referred to 
in paragraphs (1) and (2), any other evi-
dence acceptable to the court of the exis-
tence of such foreign proceeding and of 
the appointment of the foreign represen-
tative.15

The petition also must be accompanied by 
a statement identifying all foreign proceed-
ings, if any, regarding the debtor that are 
known to the foreign representative.16 Eng-
lish translations of the documents detailed 
above are required at the time of fi ling. (The 
court may require any additional documents 
to also be translated into English.)17 

Once the bankruptcy court receives the 
petition and the documents to be concur-
rently fi led, section 1516 allows the court to 
presume that, if the documentation shows 
that the foreign proceeding is indeed a for-
eign proceeding and that the person or body 
making the petition is a foreign representa-
tive, both facts are true.18 The court can also 
presume that the documents submitted in 
support of the petition for recognition are 
authentic, whether or not they have been 
legalized.19 Both of these presumptions allow 
the court to quickly act on a petition for rec-
ognition, an effi ciency that grants the peti-
tioning foreign representative quick access to 
Chapter 15’s relief provisions without having 
to meet burdensome evidentiary standards. 

After notice and a hearing, section 1517 
states that a court shall enter an order recog-
nizing a foreign proceeding if
• such foreign proceeding for which rec-

ognition is sought is a foreign main pro-
ceeding or foreign non-main proceeding 
within the meaning of section 1502;

• the foreign representative applying for 
recognition is a person or body; and

• the petition meets the requirements of 
section 1515 [discussed above].20

The court can then make a designation 
that the foreign proceeding being recognized 
shall be recognized either
• as a foreign main proceeding if it is pend-

ing in the country where the debtor has 
the center of its main interests; or

• as a foreign nonmain proceeding if the 
debtor has an establishment within the 
meaning of section 1502 in the foreign 
country where the proceeding is pend-
ing.21

As discussed in more detail below, the 
distinction between a foreign main proceed-
ing and a foreign non-main proceeding is 

important for purposes of determining what 
relief the court will apply. 

Finally, it is interesting to note that sec-
tion 1517(c) dictates that a petition for rec-
ognition of a foreign proceeding shall be 
decided upon at the “earliest possible time.” 
This refl ects the speed at which Chapter 15 is 
meant to operate in providing relief to duly 
qualifi ed foreign representatives.

Recognition under section 1517 is express-
ly subject to section 1506, which provides a 
U.S. court with the ability to deny recognition 
of a foreign proceeding where such recogni-
tion would be “manifestly contrary to the 
public policy of the United States.”22 By using 
the term “manifestly contrary,” Congress 
makes it clear that the public policy excep-
tion is limited to concerns that would violate 
the most fundamental policies of the United 
States.23 Caselaw examples of what issues 
might trigger section 1506 scrutiny would 
include foreign proceedings that would vio-
late due process rights24 or those that would 
impair property interests.25

Relief Available Under Chapter 15

Relief Upon Filing (“Gap-Period” Relief)
The practitioner needs to note one crucial 
notion when dealing with a Chapter 15 mat-
ter: The fi ling of a petition for recognition 
under Chapter 15 does not operate as an 
order for relief. This is different from the fi l-
ing of a petition under Chapters 7 or 11 of 
the Bankruptcy Code, which does trigger the 
issuance of an order for relief that provides 
an array of immediate help for the petition-
ing debtor. Under Chapter 15, the petitioning 
foreign representative has the right to ask for 
certain relief upon the fi ling of a petition for 
recognition, and any petition for recognition 
should be coupled with such a request. This 
relief is to be provided by the court during 
the “gap” period between the fi ling of the 
petition for recognition and the ruling on that 
petition. Such “gap” period relief includes
• The staying of any action to execute 

against the debtor’s assets (note that this 
stay is limited to an action related to exe-
cution; it would not stop litigation to liq-
uidate a claim); 

• Entrusting the administration of all or 
part of the debtor’s assets located in the 
United States to the foreign representa-
tive (or another person authorized by the 
court); 
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• Suspending the right to transfer, encum-
ber, or otherwise dispose of any assets of 
the debtor;

• Allowing for the taking of discovery and 
examination of witnesses for gathering 
any information related to the debtor’s 
assets, affairs, rights, obligations, or lia-
bilities; and

• Granting any additional relief that may 
be available to a trustee or debtor-in-pos-
session (other than the power to exempt 
property, avoid liens imposed for non-
pecuniary claims, and avoid and recover 
transfers).26 

The legal standard that a bankruptcy 
court will use in determining whether to 
grant gap-period relief to the petitioning for-
eign representative is the same as the stan-
dard used by a federal court for evaluating a 
request for injunctive relief (many of the for-
mer section 304 cases can serve as precedent, 
since section 304 also promulgated an injunc-
tive relief standard).27 This standard forces 
the foreign representative to establish that 
(1) the debtor’s interests will be irreparably 
harmed if the injunction is not issued, and 
(2) either the foreign representative is likely 
to succeed on the merits of the litigation or 
suffi ciently serious questions related to the 
merits of the case make them fair grounds for 
litigation, and the petitioner faces the most 
hardship.28 Irreparable harm may be dem-
onstrated by litigation in the U.S. against the 
debtor that would cause the debtor’s estate 
to suffer unrecoverable costs. It may also be 
demonstrated by establishing that the debtor 
may be subject to confl icting judgments in 
different jurisdictions.29

Relief Upon Recognition 
A foreign representative may seek and obtain 
a wide range of relief upon recognition of the 
foreign proceeding by the bankruptcy court. 
The type of relief afforded to the foreign rep-
resentative depends on whether the foreign 
proceeding is recognized by the bankruptcy 
court as a “main” or a “non-main” proceed-
ing. The distinction is an important one, as it 
determines the range of possibilities available 
to the foreign representative to manage and 
control the U.S. assets of the foreign debtor 
(and the evidentiary threshold that the court 
needs to fi nd to take jurisdiction over such 
assets). Section 1502 provides the appropri-
ate defi nitions for each:
(1) “foreign main proceeding” means a for-

eign proceeding pending in the country 

where the debtor has the center of its main 
interests.30

(2) “foreign nonmain proceeding” means a 
foreign proceeding, other than a foreign 
main proceeding, pending in a country 
where the debtor has an establishment.31

The bankruptcy court can presume, in the 
absence of evidence to the contrary, that the 
debtor’s registered offi ce serves as the “cen-
ter of the debtor’s main interests.”32 Howev-
er, for a multinational debtor that has manu-
facturing activities in one country, sales staff 
in another, and its headquarters in a third, 
the “center” of the “main interest” may be 
diffi cult to locate. In this case, bankruptcy 
courts may look to the directive provided by 
Congress in section 1508 to apply Chapter 
15 in a manner consistent with the applica-
tion of “similar statutes adopted by foreign 
jurisdictions.” This presumably allows the 
bankruptcy court to look to foreign court 
decisions that have already interpreted the 
determination of what constitutes a debtor’s 
main or non-main proceeding.33 

For purposes of evaluating the statutory 
defi nition of a foreign non-main proceeding, 
the term “establishment” is defi ned as “any 
place of operations where the debtor car-
ries out a nontransitory economic activity.”34 
While Chapter 15 does not provide any fur-
ther detail on what “nontransitory economic 
activity” might mean, the UNCITRAL Guide 
states that the term “has been inspired by … 
the European Union Convention on Insol-
vency Proceedings.”35 Any economic activ-
ity that is not transitory (e.g., cargo transport 
through a jurisdiction) should suffi ce for this 
standard. 

If the foreign proceeding is viewed by the 
bankruptcy court as being a foreign main 
proceeding, Chapter 15 affords the peti-
tioner a wide array of relief, listed in section 
1520, upon recognition. Recognition triggers 
the automatic stay that is normally issued 
in a plenary case, but only with respect to 
the debtor and property of the debtor that 
is located in the territorial jurisdiction of 
the United States.36 Recognition also makes 
certain provisions (in sections 363, 549, and 
552) relating to post-petition transactions; 
operations (including the use, sale, or lease 
of property of the debtor); and the post-peti-
tion effect of a security interest applicable 
to the debtor and its property located in the 
United States. Application of sections 363 
and 552 adds to the powers of a foreign rep-
resentative an automatic right to operate the 
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debtor’s business and exercise the power of 
a trustee under sections 363 and 542.37 How-
ever, section 363(b)(1) limits the foreign rep-
resentative from taking any action outside 
of the ordinary course of business without 
court approval. 

Elective Relief 
In addition to the relief automatically avail-
able to the foreign representative once the 
bankruptcy court recognizes the foreign pro-
ceeding (whether as a “main” or “non-main” 
proceeding), the foreign representative can 
also request further relief, including the relief 
listed in section 1521. Like the gap-period 
relief stated in section 1519, these elective 
remedies need to be predicated on a fi nd-
ing that the interest of creditors and other 
interested entities, including the debtor, are 
suffi ciently protected.38 They include the fol-
lowing:
• Staying the commencement or continu-

ation of actions concerning the debtor’s 
assets, obligations, or liabilities to the 
extent not stayed under section 1520(a)

• Staying any execution against the debtor’s 
assets to the extent it has not already been 
stayed under section 1520(a)

• Suspending the right to transfer, encum-
ber, or otherwise dispose of any assets of 
the debtor to the extent not already sus-
pended under section 1520(a)

• Providing for the examination of witness-
es or the taking of discovery related to the 
debtor’s assets, affairs, rights, obligations, 
or liabilities

• Extending the gap-period relief provided 
by section 1519(a)

• Granting any additional relief that may 
be available to a trustee in a bankruptcy 
case (outside of certain avoidance actions 
that are only allowed pursuant to section 
1523 and only with regard to a bankrupt-
cy case fi led under another chapter of the 
Bankruptcy Code)39

If the foreign proceeding at issue before 
the bankruptcy court is a foreign non-main 
proceeding, the court needs to make a fi nd-
ing, before affording the foreign representa-
tive any of the elective relief stated under sec-
tion 1521, that such relief relates to assets that 
under U.S. law should be administered in 
the foreign non-main proceeding or that the 
relief concerns information required in that 
proceeding.40 Applying this standard calls 
for the bankruptcy court to make an edu-

cated guess about the extraterritorial applica-
tion of U.S. law on the disposition of assets 
in a foreign jurisdiction—an exercise fraught 
with peril. However, the House report on the 
BAPCPA makes it clear that this additional 
hurdle is designed to limit relief to assets 
having some direct connection with a non-
main proceeding.41

As with the gap-period relief afforded 
under section 1519, the standards, pro-
cedures, and limitations applicable to an 
injunction shall apply to the elective relief 
provided in section 1521.42 Caselaw under 
former section 304 may be applicable prec-
edent for courts to interpret the appropriate-
ness of affording a debtor relief under section 
1521 (since section 1521 does not expand the 
relief formerly available to a foreign debtor 
under section 304, but rather delineates more 
categories of relief).43 The practitioner should 
also note that section 1522 allows the court to 
mold, fashion, or terminate the relief provid-
ed in section 1521 (and the gap-period relief 
provided for in section 1519) at the request of 
the foreign representative or any party affect-
ed by such relief.44 The court also may condi-
tion such relief on the giving of a security or 
the fi ling of a bond.45 

Section 1507 also allows the bankrupt-
cy court, after granting recognition of the 
foreign proceeding, to provide the foreign 
debtor with “additional assistance” beyond 
the relief delineated in sections 1519 through 
1521.46 Such additional relief is predicated on 
the court considering whether the additional 
assistance is consistent with the principles of 
comity. Specifi cally, section 1507 mandates 
that the court consider whether the relief 
assures 
• Just treatment of all holders of claims 

against or interests in the debtor’s prop-
erty

• Protection for holders of claims in the 
United States against prejudice and incon-
venience in the processing of claims in the 
foreign proceeding

• The prevention of preferential or fraudu-
lent dispositions of property of the debt-
or

• A proper distribution of proceeds of the 
debtor’s property substantially in accor-
dance with the Bankruptcy Code

• If appropriate, the provision of an oppor-
tunity for an individual’s fresh start47 
This language tracks former section 

304(c)48 and should make section 304 case law 
applicable to its interpretation. The only dif-
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ference between the new and old language 
is the elevation of comity as not just one of 
the concepts to be considered by the court 
but as the primal notion for the court to con-
sider in deciding whether to grant additional 
relief beyond that afforded under sections 
1519–21. 

Cooperation with Foreign Courts 
and Foreign Representatives, 
and Coordination of Multiple 
Proceedings
The latter provisions of Chapter 15 concern 
themselves with cooperation and coordina-
tion between the American judicial system 
and foreign jurisdictions. Sections 1525 and 
1526 mandate that a court or any trustee or 
examiner appointed by a court shall coop-
erate to the maximum extent possible with 
a foreign court or foreign representative.49 
Each section also empowers a court or trust-
ee/examiner to communicate directly with a 
foreign court or foreign representative (sub-
ject, in the case of a court, to the rights of a 
party in interest to notice and participation, 
and, in the case of a trustee/examiner, to the 
supervision of a court).50 American courts 
already engage in such cooperation and com-
munication.51

Section 1527 continues this mandate with 
a non-exclusive list of examples of coopera-
tion for purposes of sections 1525 and 1526:
• appointment of a person or body, includ-

ing an examiner, to act at the direction of 
the court;

• communication of information by any 
means considered appropriate by the 
court;

• coordination of the administration and 
supervision of the debtor’s assets and 
affairs;

• approval or implementation of agree-
ments concerning the coordination of 
proceedings; and

• coordination of concurrent proceedings 
regarding the same debtor52 
The coordination of multiple bankrupt-

cy cases, whether fi led under Chapter 15 or 
another chapter of the Bankruptcy Code, is 
addressed in sections 1528 and 1529. A prac-
titioner seeking to coordinate a client’s mul-
tiple, reorganizational goals will need to pay 
careful attention to the limitation placed on 
fi ling a plenary bankruptcy case (i.e., a case 
fi led outside of Chapter 15, such as a liquida-
tion case fi led under Chapter 7 or a reorgani-

zation case fi led under Chapter 11). Section 
1528 limits the fi ling of a plenary case after 
recognition of the foreign main proceeding to 
instances where the debtor actually has assets 
in the United States.53 The breadth and reach 
of a subsequent plenary case would only be 
limited to assets of the debtor that are within 
the territorial jurisdiction of the U.S. (and, to 
the extent necessary to implement coordina-
tion and cooperation with foreign courts of 
representatives, to other assets of the debtor 
that are within the jurisdiction of the court 
pursuant to 11 USC 541(a) or 28 USC 1334(e), 
to the extent that such other assets are not 
already subject to the jurisdiction and con-
trol of a foreign proceeding recognized by 
the American courts under Chapter 15).54 The 
drafters of Chapter 15 were obviously con-
cerned about confl icts between two courts 
supervising the assets of one multinational 
debtor.55 Still, for the client that needs to use 
certain avoidance and recovery mechanisms 
present in a full plenary case, seeking recog-
nition of a foreign proceeding either before 
or concurrently with the fi ling of a plenary 
case could impose certain limitations on the 
right to use avoidance powers. 

Chapter 15 also provides for certain 
consistencies within the Bankruptcy Code, 
depending on the timing of the fi ling of 
the petition for recognition of the foreign 
proceeding and the fi ling of a plenary case 
involving the same debtor. If a plenary bank-
ruptcy case is already active when the peti-
tion for recognition is fi led, any gap-period 
relief granted under section 1519 or any elec-
tive relief granted under section 1521 must be 
made consistent by the court with the relief 
granted in the active plenary case. Then, the 
automatic relief imposed by section 1520 
upon recognition will not be automatically 
triggered.56 If the plenary case is fi led after 
the recognition of the foreign proceeding, 
any relief under section 1519 or 1521 must be 
retroactively modifi ed or terminated by the 
court to the extent that it is inconsistent with 
the bankruptcy case; if the foreign proceed-
ing is a foreign main proceeding, the auto-
matic stay imposed by section 1520(a) upon 
recognition shall be modifi ed or terminated 
to the extent that it is inconsistent with any 
relief granted under the plenary case.57 These 
timing and confl ict rules, while necessary 
to eliminate any inconsistencies between 
different chapters of the Bankruptcy Code, 
require the practitioner to carefully balance 
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the client’s goals with the danger of fi ling the 
wrong petition or case at the wrong time. 

Conclusion
Through the careful statutory framework 
that UNCITRAL and Congress implement-
ed in drafting and enacting Chapter 15, the 
Bankruptcy Code’s new international sec-
tion provides a tremendous avenue for mul-
tinational companies seeking a streamlined 
bankruptcy. However, the new law calls for 
precision. The practitioner will need to care-
fully synchronize the client’s goals and con-
cerns with the various delineations provided 
by Chapter 15, both in terms of the defi ni-
tional requirements to qualify for Chapter 
15 recognition and in terms of timing and 
coordination. The simple assumption that fi l-
ing a Chapter 15 petition for recognition will 
provide a foreign debtor with the same exact 
protections and provisions as those found 
under Chapters 7 and 11 will prove disas-
trous. While Chapter 15 offers bankruptcy 
lawyers and their clients a wonderful new 
tool, it is one that requires careful usage. 
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(1) enjoin the commencement or continuation of-- 
(A) any action against-- 
(i) a debtor with respect to property involved in such 

foreign proceeding; or 
(ii) such property; or 
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Not Business As Usual: Initial 
Business Bankruptcy Lessons Under 
The Bankruptcy Abuse Prevention 
and Consumer Protection Act of 
2005 
By Laura J. Eisele and John A. Simon
Introduction
The Bankruptcy Abuse Prevention and Con-
sumer Protection Act of 2005 (BAPCPA) 
wrought the most sweeping changes to the 
Bankruptcy Code1 since its enactment in 1978. 
Since BAPCPA became generally effective on 
October 17, 2005, bankruptcy practitioners 
and scholars have wrestled with its provi-
sions – both in construing and applying the 
statute’s text. Parts of the statute are unclear, 
such that they are susceptible to “plain 
meaning” interpretations that would violate 
general principles of bankruptcy practice, 
not to mention common sense. In addition, 
the BAPCPA changes have fundamentally 
altered the nature of business bankruptcy 
practice in many respects. For instance, the 
revisions have granted substantial amounts 
of leverage to certain players in business 
bankruptcy cases, such as utility companies 
and landlords. BAPCPA has also established 
deadlines with respect to certain key events 
in a Chapter 11 case, which put tremendous 
pressure on business debtors to effect cer-
tain key parts of their restructuring much 
sooner than was required under prior law. 
The BAPCPA amendments have also signifi -
cantly increased the cost of doing business in 
bankruptcy. Finally, BAPCPA has changed 
various substantive areas of business bank-
ruptcy practice, including making the reten-
tion of important employees in Chapter 11 
cases more diffi cult and saddling creditors’ 
committees with enhanced disclosure obliga-
tions.

Caselaw and new business bankruptcy 
practices have begun to arise from the chaos 
to form the practical body of law that will 
apply to bankruptcy cases going forward 
under the new statute. Some of the caselaw 
has brought clarity to the confusing language 
in parts of the statute, and other caselaw has 
resolved substantive legal questions left open 

by the text. In addition, as with any new stat-
ute, clever attorneys have developed meth-
ods to circumvent or minimize the impact of 
the changes imposed by BAPCPA on certain 
key issues. This article discusses highlights 
of the business bankruptcy issues and, in 
some cases, solutions that have become evi-
dent during the initial months of BAPCPA’s 
effectiveness.  

BAPCPA Has Proved Diffi cult 
To Interpret Due to Drafting 
Defi ciencies
A legion of critics has alleged that portions of 
BAPCPA were poorly drafted. In an article 
published before BAPCPA became effective, 
one bankruptcy judge opined:

The list of drafting errors and incom-
prehensible provisions grows every 
day as bankruptcy professionals 
digest BAPCPA. . . .  Whether by 
design or default, bankruptcy practi-
tioners and judges will spend decades 
unraveling cross-references that lead 
nowhere and interpreting new terms 
of art that fail to communicate. If the 
drafters intended to make bankrupt-
cy more complicated and expensive 
by making the bankruptcy law less 
coherent and more diffi cult of appli-
cation, they succeeded.2

One of the most publicized examples of 
the drafting shortcomings in the business 
bankruptcy portions of BAPCPA is the revi-
sion to Section 1112(b) on the conversion to 
Chapter 7 or dismissal of a Chapter 11 case. 
Recently, in the TCR of Denver, LLC Chapter 
11 case, the Bankruptcy Court for the District 
of Colorado picked apart the drafting issues 
in this Section in detail as it reviewed a Chap-
ter 11 debtor’s motion for voluntary dismiss-
al of its bankruptcy case.3  
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Under the pre-BAPCPA Bankruptcy 
Code, Section 1112(b) provided that a court 
“may” convert or dismiss a Chapter 11 if 
“cause” exists. The pre-BAPCPA Section 
1112 included ten independent examples 
of situations that could constitute “cause” 
to support the conversion or dismissal of a 
Chapter 11, including inability to confi rm a 
plan and unreasonable delay that is preju-
dicial to creditors. The TCR Court noted 
that BAPCPA added to Section 1112(b) 
several new specifi ed standards for a mov-
ant to show “cause” to dismiss or convert a 
case, including gross mismanagement of the 
estate, failure to maintain appropriate insur-
ance that poses a risk to the estate or to the 
public, unauthorized use of cash collateral 
that is harmful to creditors, failure to attend 
a Section 341 meeting of creditors, failure to 
pay taxes, and failure of the debtor to pay 
any post-petition domestic support obliga-
tion (e.g., alimony or child support), among 
others.4  However, while the old Bankruptcy 
Code listed the factors for “cause” using the 
disjunctive “or,” new Section 1112(b)(4) lists 
the items of “cause” using the conjunctive 
“and.”5  Therefore, the TCR Court reasoned, 
in accordance with the plain language of the 
statute, it would appear that all 16 specifi cal-
ly identifi ed factors demonstrating “cause” 
under Section 1112(b)(4) must be met by 
any movant, including a debtor-in-posses-
sion, before a case could be dismissed under 
Section 1112(b). And yet, if this was correct, 
a corporate Chapter 11 could never be dis-
missed because there would obviously be no 
situation where a corporate debtor would 
have a domestic support obligation as would 
be required by Section 1112(b)(4)(P).6

Thus, the TCR Court aptly noted that the 
application of the plain meaning rule of statu-
tory construction to Section 1112 would lead 
to an illogical result. The Court remarked:

This is a case where the language of 
BAPCPA passed by Congress tends 
to defy logic and clash with common 
sense. This is an example of a specifi c 
revision to the Bankruptcy Code, if 
followed by the Court and applied 
as Congress seems to intend – i.e., by 
way of strict construction – would 
result in an absurd decision and 
totally unworkable legal precedent. 
These drafting problems have the 
potential of bringing the bankruptcy 
system to a halt while debtors, credi-
tors, and the courts try to fi gure out 

just exactly what Congress intend-
ed.7

The Court determined that Congress’ 
intent in modifying Section 1112(b) through 
BAPCPA was to expand the bases for dis-
missal or conversion of a Chapter 11 case 
and to make the Section stricter as to debt-
ors.8  The Court stated that Congress could 
not have intended to require all the listed fac-
tors to apply simultaneously if it intended to 
broaden the grounds for dismissing a case.9  
Therefore, the Court held that a disjunctive 
reading of the factors was appropriate, and 
that the debtor could dismiss the case with-
out proving all the elements of cause under 
Section 1112(b)(4). In essence, the TCR opin-
ion is evidence that judges will impose their 
own common sense interpretations where 
BAPCPA’s text is patently unclear or incor-
rect. 

BAPCPA Has Provided Additional 
Leverage To Certain Creditor 
Constituencies

In General 
BAPCPA also granted enhanced rights to 
certain creditors, including utility compa-
nies and landlords. These additional rights 
have upset the traditional balance of power 
in some relationships in business bankruptcy 
cases. 

Utilities
Prior to enactment of BAPCPA, pursuant to 
Section 366 of the Bankruptcy Code, utilities 
could not discontinue service solely because 
the debtor fi led for bankruptcy or did not 
pay its pre-petition bills, and utilities could 
discontinue service if they did not receive 
“adequate assurance of payment” for post-
petition services within 20 days after the peti-
tion date. Courts often held that a debtor’s 
pre-petition history of paying bills on time, 
together with the administrative expense 
priority provided to utilities for post-petition 
services, constituted “adequate assurance of 
payment.”  Thus, a debtor could typically 
avoid posting a deposit with the utility to pro-
vide the requisite assurance of payment.10

Section 366 now defi nes “assurance of 
payment” as: (i) a cash deposit; (ii) a letter of 
credit; (iii) a certifi cate of deposit; (iv) a surety 
bond; (v) a prepayment of utility consump-
tion; or (vi) another form of security that is 
mutually agreed on between the utility and 
the debtor or trustee.11  In addition, the Bank-
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ruptcy Code now expressly provides that a 
mere grant of administrative expense prior-
ity, which was sometimes used by debtors 
prior to BAPCPA to satisfy the requirements 
of Section 366 with respect to utilities, does 
not constitute an assurance of payment.12  

Furthermore, under the BAPCPA amend-
ments, a utility’s right to modify or terminate 
service under Section 366(c)(2) appears to 
be effective notwithstanding the automatic 
stay of Section 362. Nothing in Section 366 
requires the utility to obtain court approval 
before modifying or terminating service if 
the utility deems the assurance of payment 
unsatisfactory.

On its face, Section 366(c)(2) of the Bank-
ruptcy Code appears to provide utilities with 
absolute discretion to extract deposits from 
debtors. Because of a utility’s ability to ter-
minate service, business debtors will have to 
obtain clarity that they have established the 
requisite assurance of payment (and thus are 
assured of continued utility service) through 
orders obtained from the court or negotia-
tions with the utility completed in the fi rst 30 
days of a bankruptcy case. After notice and 
a hearing, on request of a party, a court may 
modify the amount of an assurance of pay-
ment.13  However, in determining whether 
an assurance of payment is adequate, a court 
may not consider: (i) the absence of any secu-
rity before the petition date; (ii) the debtor’s 
timely payment of utility charges prior to 
the petition date; or (iii) the availability of 
administrative expense priority for the utili-
ty’s claims.14  In addition, pursuant to Section 
366(c)(4) of the post-BAPCPA Bankruptcy 
Code, a utility may recover or set off against 
a security deposit provided by the debtor 
before the petition fi ling without notice or an 
order of the court.15  The BAPCPA changes 
plainly permit utilities to exert much more 
pressure on bankrupt debtors. 

Business debtors have attempted to mini-
mize the impact of the new BAPCPA utilities 
provisions by modifying their requests in 
their motions for prohibitions against utili-
ties altering or discontinuing services (which 
are typically fi led as “fi rst day” motions) to 
account for the changes in the law. In several 
large cases, the debtor has obtained a Bank-
ruptcy Court ruling that a deposit equal to 50 
percent of a utility’s monthly bill constitutes 
adequate assurance of payment.16  The debtors 
in some cases have also obtained Bankruptcy 
Court approval of a procedure for resolving 
disputes with respect to the adequate assur-

ance provided to a utility, essentially requir-
ing the utility to serve written objections on 
the debtor within a specifi ed notice period or 
be deemed to have consented to the debtor’s 
proposed adequate assurance of payment.17  
The extent to which requests such as these 
will be granted in a given case will depend 
on the opposition presented by the utility 
creditors, who might argue, among other 
things, that a proposed deposit is too small 
in relation to their exposure or that the debt-
or’s procedures for determining adequate 
assurance of payment are improper because 
they result in a delay greater than the 30-day 
period after the petition date prescribed by 
Section 366(c)(2). 

The fi rst opinion interpreting the BAP-
CPA revisions to Section 366, in the Lucre 
case in the Western District of Michigan, 
confi rmed the considerable extent of utilities’ 
additional leverage under the new statute.18  
In the Lucre case, the debtor was a telecom-
munications carrier that bought energy from 
Consumers Energy and long distance service 
from Sprint. The debtor was the end-user of 
those services. The debtor also bought tele-
communications services from two other 
providers, IXC and Opex, which the debtor 
did not use itself, but rather provided to its 
customers. 

After fi ling its Chapter 11 petition, the 
debtor offered its utilities creditors specifi c 
amounts of cash deposits, plus administra-
tive claims for postpetition services, as assur-
ance of payment under Section 366. Only 
Opex responded to the debtor’s proposal, 
rejecting the deposit as too low. The debtor 
then requested that the Bankruptcy Court 
continue the automatic injunction against dis-
continuation of services under Section 366(a) 
against its utilities, even though the utilities 
had not accepted the adequate assurance of 
payment offered by the debtor as contem-
plated by the new Section 366(c). The debtor 
based its argument, in part, on the fact that 
all of the utilities but one failed to respond to 
the debtor’s proposal. 

The Lucre Court distinguished between 
the debtor’s utilities that provided services 
the debtor consumed itself, namely Consum-
ers Energy and Sprint, and the utilities whose 
services the debtors merely purchased and 
provided to third parties, IXC and Opex. The 
Court held that only utilities that provided 
services consumed by the debtor itself pro-
vided “utility services” as such term is used 
in Section 366(c) and were thus entitled to the 
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benefi ts of that new subsection (c).19  Accord-
ingly, the Court held that Section 366(c) did 
not apply to IXC and Opex.20  The Bankruptcy 
Court further held that it did not have discre-
tion to continue the Section 366(a) injunction 
because Section 366(c) plainly requires as a 
condition to the continuation of the injunc-
tion that either the utility accept the adequate 
assurance offered by the debtor or the debtor 
accept the adequate assurance offered by 
the utility.21  The Court noted that although 
Section 366(c)(3) gives the debtor the right 
to seek the Court’s modifi cation of adequate 
assurance agreed to between the debtor and 
the utility, this right does not arise until the 
parties have agreed on the adequate assur-
ance under Section 366(c)(2).22  Thus, the sum 
of the primary Lucre holding is that the debtor 
has no recourse to modify the adequate assur-
ance the utility has demanded until the debt-
or fi rst accepts the utility’s proposal.23  The 
Lucre debtor and its utilities never agreed to 
adequate assurance, and, therefore, the Court 
denied the debtor’s request for an extension 
of the automatic Section 366(a) injunction as 
to Consumers Energy and Sprint. In an aside, 
the Court also noted that Section 366(c) might 
include an implied obligation for a utility to 
bargain in good faith with the debtor prior to 
discontinuing services under that Section.24  
These dicta may become relevant later, in a 
case where a utility refuses to negotiate with 
a debtor in reliance on the utility’s rights 
under Section 366(c).

The Lucre holding, if followed by other 
courts, will provide utilities with enormous 
leverage in business bankruptcy cases. Under 
Lucre, the debtor will be required to accept a 
utility’s proposal in the early stages of a case, 
and the debtor will bear the burden to chal-
lenge subsequently that proposal if it fi nds it 
unreasonable. 

Landlords
Landlords have also received an improve-
ment in their position in bankruptcy under 
BAPCPA. Under Section 365(d)(4) of the pre-
BAPCPA Bankruptcy Code, any unexpired 
lease of nonresidential real property that was 
not assumed or rejected within 60 days after 
the petition date was deemed rejected, unless 
the court, for cause, extended the time within 
which the debtor could assume or reject the 
lease. However, the court could extend the 
deadline for additional periods of time, with-
out concrete limits on further extensions, 
based upon a nebulous concept of “cause,” 

which asked basically whether the debtor 
was ready to make meaningfully the fi nan-
cial decision to assume or reject the leases. 
It was not unusual to see courts grant busi-
ness debtors eight or more extensions over a 
period of years. 

Under BAPCPA, Section 365 now limits 
a debtor’s ability to extend the assumption 
deadline to the earlier of (i) 120 days from 
the date of the order for relief, or (ii) the date 
of the entry of an order confi rming a plan.25  
The court, for cause, can extend the 120-day 
period for up to a maximum of 90 days.26  
Any further extensions can be granted by the 
court only with the prior written consent of 
the lessor. Thus, debtors have, at most, only 
210 days to assume or reject a nonresidential 
real estate lease, unless their landlord agrees 
to a further extension. 

These changes will cause signifi cant 
issues for business debtors that have real 
estate leases. As a practical matter, a debtor 
will be required to know whether it wishes to 
assume or reject leases in the fi rst few weeks 
of its bankruptcy case in order to prepare for 
the event that a landlord will not agree to 
grant the debtor more time to make a deci-
sion. This will require a substantial amount 
of advance planning immediately before 
fi ling and in the very early stages of a case, 
when a debtor is typically focused on stabi-
lizing its business and dealing with emergen-
cies such as fi nancing and supply issues. If 
a debtor is unable to make a decision within 
the short period permitted under BAPCPA, 
sharp landlords should consider extracting 
concessions, such as additional deposits or 
other payments, in exchange for granting 
any further extensions of the debtor’s time to 
assume or reject a lease. 

BAPCPA Has Imposed Strict 
Time Constraints On A Chapter 
11 Debtor’s Ability To Obtain 
Confi rmation Of Its Plan
As a result of BAPCPA, the Bankruptcy Code 
now limits a debtor’s ability to obtain exten-
sions of the time period during which only the 
debtor may propose and obtain confi rmation 
of a Chapter 11 plan. The initial exclusivity 
period remains at 120 days for fi ling a plan 
and 180 days to solicit acceptances and con-
fi rm a plan.27  However, the BAPCPA amend-
ments limit extensions of those periods to 
dates that are 18 and 20 months, respectively, 
after the petition date.28  In contrast, in many 
cases commenced prior to BAPCPA, debtors 
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obtained extensions of their exclusive time 
in order to fi le a plan for several years after 
their petitions were initially fi led. 

It is too soon to tell the actual impact that 
this change will have on the Bankruptcy 
Code.  The restrictions on exclusivity have 
not been tested or challenged in any case 
as of yet. The key factor in determining the 
extent to which this BAPCPA change will 
revolutionize Chapter 11 practice, as many 
have predicted, will be whether courts per-
mit non-debtor parties to fi le competing 
plans after exclusivity has expired. Under the 
text of the statute and prior practice, it would 
seem likely that courts will permit the fi ling 
of competing plans 18 months after the peti-
tion date. 

In large cases, the new BAPCPA exclu-
sivity deadlines may be very diffi cult to 
meet. Substantial advance planning may be 
required prior to fi ling a petition for a large 
Chapter 11 debtor in order to ensure that this 
timing may be met. “Prepackaged” bankrupt-
cies will become more common, and debtors 
that enter into Chapter 11 in a distressed fi l-
ing will face even greater risks, as they may 
not have had the opportunity to account 
adequately for their restructuring needs in 
formulating a plan in advance. Creditors and 
other parties seeking to use bankruptcy as a 
framework for mergers and acquisitions will 
have greater infl uence in the bankruptcy pro-
cess as a result of the restrictions imposed by 
BAPCPA’s restrictions on exclusivity.

BAPCPA Has Made Bankruptcy 
More Expensive For Business 
Debtors
BAPCPA added a new Section 503(b)(9) to 
the Bankruptcy Code that provides trade 
creditors with an administrative expense 
claim for the value of any goods the debtor 
received from such trade creditors within 20 
days prior to the commencement of the bank-
ruptcy case, provided the goods were sold to 
the debtor in the ordinary course of its busi-
ness.29  This effects a huge change in the cost 
of fi ling for bankruptcy. Prior to BAPCPA, 
trade creditors primarily relied on their state 
law reclamation rights under Section 2-702 of 
the Uniform Commercial Code, as preserved 
through old Section 546(c) of the Bankruptcy 
Code, to attempt to obtain an administrative 
claim or junior lien in the bankruptcy case 
on account of goods shipped to the debtor 
in the 10 or 20 days, as applicable, prior to 
the petition date. In recent years, reclamation 

claimants’ special rights in bankruptcy had 
been reduced to almost nothing, other than 
the possible ability to obtain the goods back 
from the debtor due to various defenses. 
This included  the argument that the goods 
were not on hand at the time of the reclama-
tion demand, and the argument that a prior 
lender’s lien had subsumed the value of the 
goods.30  Thus, prior to BAPCPA, trade credi-
tors often received no more than a general 
unsecured claim because of their reclamation 
claims. 

Under new Section 503(b)(9), debtors are 
required to pay, as an administrative expense, 
the trade debt they incurred in the ordinary 
course of business for the 20 days leading 
up to the case. In contrast to the pre-BAP-
CPA situation, where trade creditors typi-
cally received only general unsecured claim 
treatment (i.e., eventual payment of a frac-
tion on the dollar) due to the erosion of the 
value of reclamation rights, under BAPCPA 
debtors will have to pay 20-day claims dol-
lar-for-dollar. This has signifi cantly changed 
the cost/benefi t analysis a company faces in 
fi ling bankruptcy and provided a valuable 
boon to trade creditors.  

Other business-bankruptcy law changes 
under BAPCPA have also increased, or at 
least accelerated, costs that debtors will have 
to pay in their bankruptcy cases. For instance, 
it appears deposits will typically be required, 
under BAPCPA’s revisions to Section 366, in 
order to secure continued utility services.31  
In addition, due to BAPCPA’s imposition of 
a relatively short deadline to assume or reject 
nonresidential real estate leases, to the extent 
a debtor actually decides to assume leases 
in accordance with the shortened BAPCPA 
deadline, the estate will also have to pay cure 
costs earlier than it would have under prior 
law, which may cause cash fl ow issues and 
complicate debtor-in-possession fi nancing.32

BAPCPA Has Made It More 
Diffi cult To Obtain Approval Of 
Key Employee Retention Plans
In recent years, large companies in Chapter 
11 often established incentive payment pro-
grams for their high-level executives and 
other key employees.  Through these plans, 
known as key employee retention programs 
or (KERPs), a debtor company could offer its 
employees sizeable severance payments and 
retention or “stay” bonuses, to induce them 
to continue to work for the company through 
its bankruptcy. 
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Prior to BAPCPA, the Bankruptcy Code 
did not provide for specifi c standards for 
review and approval of KERPs. Rather, 
debtor companies used Section 363(b) of 
the Bankruptcy Code—the general provi-
sion authorizing the use, sale, or lease of 
the debtor’s property outside the ordinary 
course of business—to obtain court approval 
of a KERP. Using a debtor-friendly standard 
applied under Section 363, courts would 
investigate the debtor’s business judgment 
in entering into the KERP, essentially asking 
whether a sound business justifi cation sup-
ported the KERP. Debtors invariably pointed 
to their need to ensure retention of their most 
important personnel in order to success-
fully reorganize (or liquidate, as may have 
been the case) and thereby maximize value 
for their bankruptcy estates and creditors, 
as ample justifi cation of their business deci-
sion to enter into a KERP. Based upon varia-
tions of this argument, courts often approved 
KERPs they found reasonable.33

Before BAPCPA, many observers felt that 
KERPs were being abused to provide a wind-
fall to management of bankrupt companies at 
the same time as their creditors received pen-
nies on the dollar and their employees were 
laid off as part of the restructuring process. In 
response to this criticism, Section 503 of the 
Bankruptcy Code, as amended by BAPCPA, 
now sets forth limitations on the payment or 
allowance of claims for retention bonuses or 
severance pay to the debtor’s insiders (which 
include offi cers, directors, and other persons 
in control of the debtor). Specifi cally, a new 
Section 503(c) prohibits payments to insid-
ers to induce them to remain in the debtor’s 
employ using “stay” bonuses, unless the 
payment is essential to retain a person who 
has a bona fi de job offer from another busi-
ness at the same or a greater rate of compen-
sation, and the amount of the payment is 
less than a specifi ed cap.34  This new Section 
also proscribes severance payments to insid-
ers, unless the payment is part of a program 
generally applicable to all full-time employ-
ees and the payment is below a specifi ed 
cap.35  Finally, Section 503(c) bars any other 
non-ordinary course transfers or obligations 
(i.e., non-stay and non-severance payments) 
in favor of offi cers or managers that are not 
“justifi ed by the facts and circumstances of 
the case.”36

Debtors may use various tactics to attempt 
to establish KERPs without violating BAPC-
PA’s more stringent standards. One method 

is to structure the KERP so that it does not 
include stay bonus payments (which are 
subject to the new requirements of Section 
503(c)(1)) or severance payments (which are 
covered by Section 503(c)(2)). This would put 
the KERP in the domain of Section 503(c)(3), 
which, as described above, only bars trans-
actions that are not justifi ed by the facts of 
the case. Courts have much more latitude to 
approve a KERP under Section 503(c)(3) than 
Sections 503(c)(1) or 503(c)(2). 

In connection with its Section 363 sale of 
substantially all of its assets, the debtor in 
the Nobex case37 pursued this angle when it 
sought to pay “sale-related incentive pay” to 
two of its executives. The debtor structured 
the incentive pay as a percentage of the sale 
proceeds above certain stated levels. Further-
more, the debtor asked for authority to pay 
the managers subject to the “board’s ultimate 
conclusions about the post-petition contribu-
tions of each to successful implementation 
of the sale procedure, including obtaining 
approval of and closing a Sale.”  The debtor 
argued that the incentive program was not a 
retention or severance program but instead 
was “designed and intended to ensure com-
plete implementation of the sale procedure.”  
Accordingly, the debtor cited Section 363 of 
the Bankruptcy Code, in addition to Section 
503(c)(3), as authority for approval of the 
program. 

The United States Trustee objected to 
Nobex’s incentive program, arguing that Sec-
tion 503(c)(3) applies only where insiders are 
hired post-petition, and that the Nobex plan 
was just a disguised retention bonus program 
that should be subject to the strict standards 
of Section 503(c)(1). The Court approved the 
debtor’s program, fi nding that because of the 
debtor’s structuring of the program, Sections 
503(c)(1) and (c)(2) did not apply. 38  The Court 
further held that Section 503(c)(3) applies to 
insiders hired prior to the petition date, and 
Section 503(c)(3) essentially constituted a reit-
eration of the standard under Section 363—in 
other words, the business judgment test. The 
Court found that the proposed employee 
payments were tied to the purchase price and 
thus provided an incentive for the employees 
to obtain the best return for creditors. Fur-
thermore, the Court found that the program 
was not a disguised retention plan because it 
did not provide compensation merely for the 
executives to stay with the debtor. It found 
also that the program was not a disguised 
severance plan because the executives could 
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have left the company immediately after the 
sale and still received the incentive payment 
due to their efforts supporting the sale.

Another means by which a debtor could 
avoid the exacting requirements of Sections 
503(c)(1) and 503(c)(2), with respect to reten-
tion and severance payments, is to struc-
ture its KERP to pay only non-insiders (i.e., 
employees who are not offi cers, directors, or 
other control persons). In the Refco case,39 the 
liquidating debtors argued that the restric-
tions of Section 503(c)(1) did not apply to 
incentive payments under their KERP because 
the employees covered by the program were 
not insiders (i.e., the KERP employees were 
not offi cers, directors, or control persons). 
The Court agreed, fi nding that the employ-
ees were included in the KERP because they 
were important to the administration of the 
estate, and not because they were insiders. 
Therefore, the Court approved the KERP. 40  

In seeking approval of a KERP, a liquidat-
ing debtor might also argue that there is no 
ongoing “business,” and thus stay payments 
are not restricted under section 503(c)(1). 
The debtor in the FLYi case41 attempted this 
approach as it wound down its operations. 
FLYi’s wind-down plan called for the imme-
diate termination of its operations and the 
execution of a “wind-down employee plan.” 
The plan included payment provisions to pro-
vide an incentive to employees to stay with 
FLYi to perform necessary wind-down tasks, 
such as managing the claims process, liqui-
dating assets, and fi ling necessary reports. 

FLYi argued that its KERP incentive pay-
ments were permissible because FLYi was 
immediately ceasing business and not reorga-
nizing. Therefore, FLYi asserted, the employ-
ees covered by the KERP were not receiving 
payments to “remain with the debtor’s busi-
ness,” as described in Section 503(c)(1), and 
thus the restrictions of Section 503(c) did not 
apply to the KERP. FLYi argued that the term 
“business” in Section 503(c)(1) meant a viable 
ongoing business and that FLYi’s liquidation 
was not a “business.” In the end, the Court 
did not have to rule on the issue, because the 
parties modifi ed the wind-down employee 
plan to comprise a severance program rather 
than a stay payment program. However, the 
meaning of the word “business” in the stat-
ute is not clear, and thus FLYi’s argument 
may be a viable approach in liquidation cases 
until courts determine otherwise. 

Creditors’ Committees Have New 
Disclosure Obligations Under 
BAPCPA
Another BAPCPA revision to the Bankruptcy 
Code that has recently been reviewed in Bank-
ruptcy Court is the new provision of Section 
1102 that places disclosure and information 
access obligations on a creditors’ commit-
tee. Section 1102(b)(3) requires a committee 
to provide “access to information” to credi-
tors who hold claims of a kind represented 
by the committee, even if they are not mem-
bers of the committee, as well as “solicit and 
receive comments from” the aforementioned 
creditors. These obligations have raised sig-
nifi cant concerns with respect to the validity 
and operation of creditors’ committees. For 
instance, to the extent a committee discloses 
attorney-client privileged information to a 
non-member, it could be deemed to waive 
the privilege. In addition, the new informa-
tion disclosure requirements could make it 
diffi cult for a committee to maintain its confi -
dentiality obligations in the bankruptcy case. 
Committees often execute confi dentiality 
agreements with debtors and other parties 
to obtain confi dential information from such 
parties. If a committee could be required to 
give information to non-members, other par-
ties might be unwilling to give confi dential 
information to the committee, which would 
put the committee at a signifi cant disadvan-
tage. 

One potential “fi x” to address the issues 
arising from the new requirements of Sec-
tion 1102 is for a committee to fi le a motion 
early in the case to obtain an order limiting 
and clarifying its disclosure obligations. This 
is the tactic selected by the offi cial committee 
of unsecured creditors in the Refco case. The 
Refco committee, which was privy to confi -
dential information of the debtors and other 
parties, became concerned that its compelled 
disclosure of confi dential information could 
prevent it from fulfi lling fi duciary duties 
and possibly violate disclosure requirements 
under securities laws. Therefore, the com-
mittee fi led a motion seeking an order that 
the committee would not be required to dis-
close confi dential and/or material non-pub-
lic information, as well as information that 
could cause a waiver of privilege. 

In entering an order granting the commit-
tee’s motion, the Refco Court provided guid-
ance on how Section 1102 should be interpret-
ed and applied.42  The Court noted that Sec-
tion 1102(b)(3) does not defi ne the “informa-
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tion” subject to disclosure, and thus looked 
to Section 704, which has long required that 
Chapter 7 trustees “unless the court orders 
otherwise, furnish such information con-
cerning the estate and the estate’s adminis-
tration as requested by a party in interest.”43  
The Court noted that three general concepts 
could be derived from the case law inter-
preting the trustees disclosure requirements 
under Section 704 and be applied in the Sec-
tion 1102 context: (i) the trustee’s obligation 
to provide information is “fairly extensive,” 
in furtherance of the trustee’s duty to keep 
parties informed, such that the trustee gen-
erally bears the burden to show the reasons 
why information should not be disclosed; 
(ii) the trustee’s obligation to furnish infor-
mation is not unlimited, and a trustee may 
obtain an order protecting against disclosure 
that would waive the attorney-client privi-
lege or breach confi dentiality obligations; 
and (iii) the parameters of a protective order 
should be infl uenced by whether a party has 
requested information for a purpose that 
is inconsistent with the trustee’s fi duciary 
duties. The Court also reviewed reporting 
requirements under the Bankruptcy Act of 
1898, which had mandated that a committee 
report to creditors “concerning the progress 
of the proceeding.” The Court noted that 
these requirements only obligated a commit-
tee to provide a limited amount of informa-
tion to other parties – specifi cally, a fair pre-
sentation of the status of the debtor. 

The Refco Court also reviewed the func-
tions of the creditors’ committee to deter-
mine the extent to which restrictions on the 
committee’s disclosure obligations were 
appropriate. The Court noted that a commit-
tee, in its role as a key party in a bankruptcy 
case, receives confi dential information that 
the committee has a fi duciary duty not to 
disclose. The Court also observed that dis-
closure of certain information could violate 
securities laws and cause the waiver of privi-
leges, including the attorney-client privilege.

In the end, the Refco Court entered an 
order that protected the committee from dis-
closing confi dential and non-public or pro-
prietary information, as well as information, 
which if disclosed, could result in a waiver 
of privilege or violate an agreement or legal 
requirement, including securities laws. The 
order further required the committee to con-
sider, in determining whether to provide 
information to a requesting party, the willing-
ness of such party to execute a confi dential-

ity agreement or restrict trading. Finally, the 
order also contained a process for the Court 
to resolve promptly any disputes regarding 
the disclosure of information. Committees in 
other cases are likely to seek similar relief as 
the Court granted in Refco, in order to obtain 
certainty with respect to their disclosure obli-
gations under the BAPCPA changes to Sec-
tion 1102. 

Conclusion
The courts and bankruptcy practitioners 
continue to assimilate the dramatic revisions 
effected by BAPCPA. Indeed, some of 
BAPCPA’s most critical changes to business 
bankruptcy law, such as the limitation 
on exclusivity, have not yet been battle-
tested in any case. There is little doubt that 
additional opinions and new techniques 
to explain and work around BAPCPA will 
continue to result from ongoing practice 
under the statute. 
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Introduction
This article analyzes cases before the fed-
eral bankruptcy courts in the Eastern and 
Western Districts of Michigan involving the 
avoidance of a mortgage on a bankruptcy 
debtor’s real property. While all bankruptcy 
courts must consider certain issues in these 
cases, each court differs in its interpretation 
of the law. As this article will show, there is 
a need for defi nitive rulings on these issues 
from a higher level. 

Mortgage Avoidance Actions in 
General

Background
The concept of avoiding a mortgage or other 
lien recorded on real property is not new to 
bankruptcy law. However, as more refi nanc-
ing and mortgage options have become avail-
able to individuals in recent years, mortgage 
avoidance cases have become noteworthy in 
Michigan.1 This article focuses on cases fi led 
before the October 17, 2005, effective date of 
the Bankruptcy Abuse Prevention and Con-
sumer Protection Act of 2005 (BAPCPA).2 
While the legislative changes to bankruptcy 
law have eliminated some of the issues now 
being litigated before the courts in pre-BAP-
CPA cases, the sheer number indicates that 
litigation of mortgage avoidance cases will 
continue, at least in the short term.3

Mortgage avoidance actions typically 
occur in cases fi led by individuals under 
Chapter 7 of the Bankruptcy Code.4 Gener-
ally speaking, Chapter 7 allows individuals 
to discharge all of their debts except for those 
carved out by specifi c provisions in the Bank-
ruptcy Code or those declared non-discharge-
able by the bankruptcy court. Once an indi-
vidual fi les a bankruptcy petition, a Chapter 
7 trustee is assigned to the case. The trustee 
is charged with investigating the value of 
the debtor’s assets, liquidating any assets of 
value, and distributing a portion of the liq-
uidation proceeds to creditors of the estate. 
In addition, the trustee has the power to sue 
on behalf of the estate for the benefi t of the 
debtor and creditors. This includes initiating 
an adversary proceeding in bankruptcy court 

to avoid a mortgage granted by the debtor to 
a creditor before the bankruptcy fi ling. 

Origination of a Mortgage Avoidance 
Case
A mortgage avoidance action generally 
involves an individual who has purchased 
real property or refi nanced a mortgage 
on real property. The individual either (1) 
grants a mortgage on his or her real property 
to secure a loan for the purchase of the prop-
erty, or (2) refi nances one or more existing 
loans on the property and grants a mortgage 
to a new creditor, which extinguishes the 
prior mortgage. Upon closing, the mortgage 
is sent to the appropriate county recorder’s 
offi ce to assign a liber and page number to 
the document for the public record. Less 
than a year after the transaction, the individ-
ual fi les for bankruptcy, becoming a debtor 
under the Bankruptcy Code. The Chapter 7 
trustee assigned to the case then reviews the 
debtor’s real property documents for infor-
mation about the perfection of mortgages or 
other liens on the real property to determine 
whether the interest can be avoided under 
bankruptcy law.

The recording of the mortgage before a 
debtor’s bankruptcy fi ling triggers a mort-
gage avoidance action under section 547 of 
the Bankruptcy Code. Pursuant to section 
547(b)—also known as the preference stat-
ute—a trustee may avoid the transfer of a 
debtor’s interest in property
 1. to or for the benefi t of a creditor;
 2. for or on account of an antecedent  

 debt owed by the debtor before such  
 transfer was made; 

 3. made while the debtor was   
 insolvent; 

 4. made— 
   A.  on or within 90 days before   

         the date of the fi ling of the   
               petition; or
 B.    between ninety days and one   

       year before the date of the fi ling   
       of the petition, if such creditor  
       at the time of such transfer was  
       an insider; and

 5. that enables such creditor to receive  
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 more than such creditor would   
 receive if—
 A.   the case were a case under   

       chapter 7 [of the Bankruptcy  
       Code];

 B.   the transfer had not been   
       made; and

 C.   such creditor received   
       payment of such debt       
       to the extent provided by the   
       provisions of [the Bankruptcy  
       Code].5

To establish a preferential transfer under 
section 547, or in this case an avoidable mort-
gage, the trustee must satisfy each of the fi ve 
elements of section 547(b).6 

Status of Mortgage Avoidance Cases in 
Michigan’s Bankruptcy Courts
Upon review of eight mortgage avoidance 
actions initiated by Chapter 7 trustees in the 
Eastern and Western Districts of Michigan, 
the only common theme that emerges is the 
lack of a common theme. The results of sum-
mary judgment or other dispositive motions 
are mixed, as courts have granted summa-
ry judgment in favor of creditors, in favor 
of trustees, or in favor of neither of these 
groups. The few appellate decisions in these 
cases do not make the picture any clearer. In 
the Eastern District, where the majority of 
these actions were initiated, summary judg-
ment granted in favor of the trustee by the 
bankruptcy court was reversed by the fed-
eral district court on appeal.7 In the Western 
District, the Sixth Circuit Court of Appeals 
affi rmed the reversal of a bankruptcy court 
judgment in favor of the creditor, albeit in an 
unreported decision.8 Until defi nitive rulings 
come down from the Sixth Circuit, however, 
the future litigation of these actions at the 
bankruptcy court level will likely continue to 
produce uncertain results. 

Critical Questions to Consider in Mortgage 
Avoidance Cases
In a review of the reported cases or bank-
ruptcy court opinions made available to the 
public, fi ve distinct issues emerge: (1) the 
timing of a transfer of the debtor’s interest in 
real property, (2) whether a transfer is made 
on account of an antecedent debt, (3) wheth-
er the transfer constitutes a contemporane-
ous exchange for new value; (4) whether the 
transfer is essentially an enabling loan; and 
(5) whether the earmarking doctrine applies 
to the transfer. 

When Does a Transfer of the Debtor’s 
Interest in Property Occur?
One of the issues commonly litigated in mort-
gage avoidance cases concerns the timing of 
the transfer of the debtor’s interest in the real 
property for purposes of section 547. Accord-
ing to Bankruptcy Code section 547(e)(2), and 
for bankruptcy purposes, the “time” at which 
a transfer is made depends on the number 
of days between the time when the transfer 
attaches or “takes effect” and the time when 
the transfer is perfected. If perfection occurs 
10 days or less after attachment, or when the 
transfer “takes effect,” then the transfer date 
relates back to the time of the attachment 
or transfer. On the other hand, if perfection 
occurs more than 10 days after the transfer 
“takes effect,” then the transfer is “made” at 
the time of perfection.9 

Before determining the timing of a trans-
fer for purposes of the statute, two critical 
sub-issues require consideration. The fi rst 
is the exact time when the transfer attaches 
or “takes effect.” Some bankruptcy courts 
consider the granting of the mortgage as 
the transfer;10 thus, the date of the mortgage 
instrument is the date when the transfer 
takes effect.11 Other courts, however, regard 
the disbursement of the loan proceeds by 
the creditor as the transfer, and the date of 
disbursement constitutes when the trans-
fer takes effect.12 Accordingly, the effective 
date of the transfer depends upon the court’s 
interpretation of the law. 

The second timing sub-issue concerns the 
defi nition of perfection, which is governed by 
state law. Under Michigan law, perfection 
occurs when the Register of Deeds records an 
entry into an entry book.13 In connection with 
the mortgage avoidance cases, bankruptcy 
courts discovered that various county Regis-
ters of Deeds did not maintain the entry book 
identifi ed by the Michigan statute.14 In those 
situations, the courts had no way of deter-
mining when a mortgage was recorded and, 
accordingly, perfected for the purposes of 
section 547(e)(2). To clarify this issue, four of 
the bankruptcy judges in the Eastern District 
of Michigan certifi ed a question to the Michi-
gan Supreme Court.15 The Supreme Court, 
however, declined to answer the question.16 

Was the Transfer Made on Account of an 
Antecedent Debt?
Another mortgage avoidance issue is wheth-
er the mortgage was granted on account of 
an antecedent debt. Although not defi ned 
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in the Bankruptcy Code, “antecedent debt” 
is described in Black’s Law Dictionary as “[a] 
debtor’s prepetition obligation that existed 
before a debtor’s transfer of an interest in 
property.”17 The obligation at issue in mort-
gage avoidance actions is the debtor’s duty 
to repay the funds loaned for the purchase of 
real property. Depending on the court’s inter-
pretation of the effective date of the transfer 
(and assuming that mortgage recordation is 
determinable), if perfection of the mortgage 
relates back to the time of the transfer under 
section 547(e)(2), then the transfer is not on 
account of an antecedent debt and, thus, is not 
avoidable.18 However, if the effective date of 
the transfer and the perfection date fall out-
side the 10-day window, the court considers 
the transfer to be on account of an antecedent 
debt; thus, it is an avoidable transfer.19 

Was the Transfer a Contemporaneous 
Exchange for New Value?
The next issue is whether the transfer consti-
tutes a contemporaneous exchange for new 
value. Section 547(c)(1) of the Bankruptcy 
Code provides an exception to an otherwise 
avoidable transfer to the extent that (1) the 
transfer was intended by the debtor and 
creditor to be a contemporaneous exchange 
for new value, and (2) the transfer is in fact 
a substantially contemporaneous exchange.20 
“New value” is defi ned in part as “money 
or money’s worth in goods, services, or new 
credit.”21 In a mortgage situation, new value 
consists of the loan made to the debtor at the 
time of closing; therefore, this defense arises 
in cases where the debtor obtains a mort-
gage to fi nance the purchase of real prop-
erty.22 Whether in fact a contemporaneous 
exchange occurs in this context depends on 
the length of time between the effective date 
of the transfer and the perfection date. If the 
court determines that 10 or more days have 
elapsed between attachment and perfec-
tion, the transfer is not a contemporaneous 
exchange and is therefore avoidable by the 
trustee.23 

Did the Creditor Give New Value or an 
“Enabling Loan” to the Debtor? 
Like the previous subsection, another timing-
related issue is whether the transfer meets 
the requirements of an “enabling loan” or 
purchase-money mortgage. Under section 
547(c)(3), a transfer is not avoidable if it (1) 
is made to secure collateral for a loan, (2) 
enables the debtor to acquire such collateral 

(and such collateral is in fact acquired), and 
(3) is perfected within 20 days after the debt-
or receives possession of such collateral.24 
This exception overrides the 10-day rule seen 
previously, providing more time for perfec-
tion. Thus, a mortgage that provides funds to 
purchase the real property collateral and that 
is perfected within 20 days after the debtor 
receives possession of the real property col-
lateral is not an avoidable mortgage. 

The decisions by the bankruptcy court in 
the Eastern District of Michigan in this area 
have identifi ed two issues in the enabling 
loan defense: what constitutes possession 
under the statute, and when is the mort-
gage perfected for purposes of Michigan’s 
recording statute.25 Until the courts reach a 
defi nitive answer regarding the recording 
question, use of the enabling loan defense is 
questionable.26 In the context of refi nancing, 
however, bankruptcy courts outside of Mich-
igan clearly hold that this defense does not 
apply when one loan is simply substituted 
for another.27 

Does the Earmarking Doctrine Apply?
The earmarking doctrine often arises as a 
defense when a trustee seeks to avoid a refi -
nanced mortgage. A judicially created excep-
tion to a preference action, the earmarking 
doctrine states that “if a third party pro-
vides funds for the specifi c purpose of pay-
ing a creditor of the debtor, the funds may 
not be recoverable as a preferential transfer 
because the proceeds never become part of 
the debtor’s assets.”28 This doctrine essen-
tially negates the element of section 547(b) 
regarding the debtor’s transfer of an inter-
est in property. If the earmarked funds are 
not the debtor’s property, then there is no 
preferential transfer because the funds never 
became part of the debtor’s assets.29 Creditors 
asserting this defense in a refi nanced mort-
gage situation argue that the loaned funds 
are used to pay a specifi ed antecedent debt, 
essentially replacing one creditor for anoth-
er, and that, therefore, the transfer does not 
constitute an avoidable preference.30 

The success rate of the earmarking doc-
trine varies in Michigan bankruptcy courts. 
Some courts determine that the refi nancing 
situation involves two distinct transfers: the 
payment of the borrowed funds to the origi-
nal creditor, and the granting of the mort-
gage by the debtor to the new creditor.31 In 
these cases, the earmarking doctrine is inap-
plicable to the second transfer, i.e., the trans-
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fer that the trustee seeks to avoid, because 
it involves a transfer that occurred when 
the new creditor perfected its interest in the 
debtor’s real property.32 In contrast, other 
bankruptcy courts consider the earmarking 
doctrine applicable in a refi nancing situation, 
reasoning that “[w]hen a third party lends 
money to a debtor for the specifi c purpose of 
paying off a designated creditor, that money 
is not an ‘interest of the Debtor in property’ 
and, therefore, is not property of the estate.”33 
Accordingly, the viability of an earmarking 
defense depends on the interpretation of the 
court adjudicating the mortgage avoidance 
action.

Conclusion
In the absence of defi nitive answers to the 
questions posed by the bankruptcy courts, 
the success of a mortgage avoidance action 
depends largely on judicial interpretation 
of the controlling issue or issues in the case.  
Unfortunately, the Michigan Supreme Court 
did not provide an answer to a seemingly 
important issue of Michigan property law, 
leaving the interpretation of recordation 
to the federal courts. As a result, mortgage 
avoidance actions in Michigan will likely 
remain notable for some time.
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Introduction
The provisions of the Bankruptcy Abuse and 
Prevention and Consumer Protection Act of 
2005 (BAPCPA)1 went into effect October 17, 
2005. While most practicing attorneys are 
generally familiar with the Act’s effect on 
consumer bankruptcies and its stricter scru-
tiny of individuals who choose to fi le under 
the provisions of Chapter 7 (liquidation), the 
general civil practitioner should be aware of 
the signifi cant effect of several provisions of 
the revised Bankruptcy Code2 on landlord-
tenant issues.

Revisions to Section 362 
(Automatic Stay)
Under Bankruptcy Code Section 362(a), the 
establishment or continuation of certain 
legal proceedings against the debtor are 
stayed. Section 362(a) prevents the fi ling or 
continuation of an eviction proceeding, as 
well as the enforcement of a judgment for 
possession or for money damages against a 
debtor. Before the BAPCPA revisions to the 
Code, the automatic stay continued in effect 
as to a landlord-tenant proceeding until a 
case was closed or dismissed or the debtor 
received his or her bankruptcy discharge.3 
Also under prior Code provisions, once a 
bankruptcy proceeding was commenced by 
a tenant, a creditor-landlord was required to 
fi le a motion seeking “relief from the auto-
matic stay” to commence or continue an evic-
tion proceeding against the debtor-tenant. A 
landlord-creditor would have to fi le a motion 
under Section 362(d) of the Code seeking 
relief from the stay “for cause,” including the 
“lack of adequate protection” relating to the 
landlord’s interest in the property4 or because 
the debtor-tenant lacked equity in the prop-
erty and the property was not necessary for 
the debtor’s effective reorganization.5

Through signifi cant changes to the auto-
matic stay provisions of Section 362, the 
BAPCPA deals with the problem of so-called 

“repeat fi lers.” Under revised Section 362(c), 
if a case is dismissed within one year after 
the dismissal of a prior bankruptcy proceed-
ing (other than a Chapter 11 or Chapter 13 
reorganization fi led after a BAPCPA Section 
707(b) dismissal of a prior case),6 the provi-
sions of the automatic stay with respect to 
any lease terminate 30 days after fi ling the 
later case unless the debtor can demonstrate 
good faith as to the creditors to be stayed. 
The hearing to continue the stay must be 
completed within 30 days of the new fi ling. 
On motion of a party in interest to continue 
the automatic stay, the court can extend the 
stay in particular cases as to any or all credi-
tors. Furthermore, the court can continue the 
stay (and impose conditions or limitations on 
extending the stay) “if the party in interest 
demonstrates that the fi ling of the later case is 
in good faith as to creditors to be stayed.”7 

Section 362(c)(3) of the Code provides a 
presumption that a new case was not fi led in 
good faith (which can be rebutted by clear 
and convincing evidence to the contrary) if, 
as to all creditors, (1) more than one previous 
case in which the individual was a debtor 
was pending within the last year, or (2) a pre-
vious case was dismissed because the debtor 
(a) failed to fi le or amend certain documents 
without substantial excuse; (b) failed to com-
ply with adequate protection orders of the 
court (i.e., payment orders); (c) failed to per-
form the terms of a plan confi rmed by the 
court; or (d) has had no substantial change in 
his or her fi nancial or personal affairs since 
the dismissal of the next most previous case. 
The presumption will also be made if there is 
no reason to conclude that the new case will 
end with the debtor receiving a discharge (in 
a newly fi led Chapter 7 proceeding) or fully 
performing a confi rmed reorganization plan 
(under a case fi led under either Chapter 13 or 
Chapter 11).8

Section 362(c)(3)(C)(ii) provides that there 
is a presumption that a new case was not fi led 
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in good faith as to a particular creditor if, in a 
previous case in which the individual was 
the debtor, the creditor had commenced a 
relief from stay action under Section 365(d) 
to terminate, condition, or limit the auto-
matic stay, and as of the date of the previous 
case’s dismissal, the creditor’s action was still 
pending or had been resolved by terminat-
ing, conditioning, or limiting the stay as to 
the actions of the creditor.

Under Code Section 362(c)(4), if a debtor 
had two or more cases9 pending in the pre-
vious year that were dismissed, there shall 
be no stay under Section 362 upon the fi ling 
of the later case. On the request of a party 
in interest, the court is to promptly enter an 
order confi rming that no stay is in effect.10

A new exception to the automatic stay for 
landlord-tenant matters as to all individual 
bankruptcy fi lings is found under Code Sec-
tion 362(b)(22). Under that section, the auto-
matic stay only continues for 30 days after a 
fi ling relating to eviction proceedings, unlaw-
ful detainer actions, or similar proceedings 
against a debtor “involving residential prop-
erty in which the debtor resides as a tenant 
under a lease or rental agreement,” and with 
respect to which the lessor obtained before 
the date of fi ling a judgment of possession 
against the debtor.

A caveat to Section 362(b)(22) is found 
under Code Section 362(l), which provides 
that the stay will terminate under Section 
362(b)(22) on the 30th day after fi ling the 
petition unless the debtor fi les a petition 
with the bankruptcy court, together with a 
certifi cation under penalty of perjury, that 
(1) under applicable non-bankruptcy law 
“there are circumstances under which the 
debtor would be permitted to cure the entire 
monetary default that gave rise to the judg-
ment for possession” after the judgment for 
possession was entered, and (2) the debtor 
“has deposited with the clerk of the court 
any rent that would become due during the 
30-day period after the [bankruptcy] fi ling.” 
If the debtor fi les such a petition and certifi -
cation, and during the 30-day period after fi l-
ing the debtor fi les with the court and serves 
upon the landlord a further certifi cation that 
the debtor has cured the monetary default 
which gave rise to the judgment, the termi-
nation of the stay under Section 362(b)(22) 
shall not apply, unless ordered to apply by 
the court under Section 362(l)(3). Under Sec-
tion 362(l)(3), a landlord can fi le an objection 
to any certifi cation fi led by the debtor under 

subsection (l), and the court will conduct a 
hearing on the matter within 10 days of such 
a fi ling.

Sections 362(l)(4) and 362(l)(5) contain 
other provisions relating to the obligations of 
the court and the debtor for issuing orders of 
default, fi ling certifi cations, and issuing notifi -
cations relating to the interrelated provisions 
of Sections 362(b)(22) and 362(l). If a debtor 
does not timely fi le a certifi cation under sub-
section (l), the court clerk is to issue and serve 
a certifi ed copy of the court docket indicat-
ing the absence of a fi led certifi cation and the 
fact that no stay is in effect pursuant to Code 
Section 362(b)(22).11 If a judgment of posses-
sion relating to residential property has been 
entered pre-petition against the debtor, the 
debtor is required to indicate this on his or 
her bankruptcy petition,12 and must include 
the name and address of the judgment les-
sor on any certifi cations fi led with the court.13 
The matters to be addressed in the certifi ca-
tion are set forth under Section 362(l)(5)(B). 
Code Section 362(l)(5)(D) provides that the 
clerk of the court is to arrange for the prompt 
transmittal of the rent deposited under Sec-
tion 362(l).

Another new exception to the automatic 
stay relating to landlord-tenant matters is 
found at Code Section 362(b)(23). This stay 
exception relates to eviction proceedings that 
seek possession of “residential property in 
which the debtor resides as a tenant under 
a lease or rental agreement based on endan-
germent of such property or the illegal use 
of controlled substances on such property.” 
Under Section 362(b)(23), the provisions of 
Code Section 362(m) come into effect if the 
lessor fi les with the court and serves upon 
the debtor a certifi cation under penalty of 
perjury that (1) such an eviction action has 
been fi led, or that (2) the debtor, during the 
30-day period preceding the date of the fi ling 
of the certifi cation, has endangered the prop-
erty or has illegally used or allowed to be 
used a controlled substance on the property.

Under Section 362(m), if a lessor fi les a 
certifi cation of endangerment of residential 
property or illegal use of a controlled sub-
stance on such property under Code Section 
362(b)(23), the stay terminates 15 days after 
such certifi cation is fi led and served, unless 
the debtor fi les and serves the landlord with 
an objection to the truth or legal suffi ciency 
of the landlord’s certifi cation.14 If the debtor 
fi les such an objection, Section 362(b)(23) 
will not apply unless ordered to apply by 
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the court under Section 362(m). If the debtor 
fi les and serves an objection to the landlord’s 
certifi cation under Section 362(m), the court 
is to hold a hearing within 10 days of the 
fi ling and service of the debtor’s objection 
to “determine if the situation giving rise to 
the lessor’s certifi cation under paragraph 
(1) existed or has been remedied.”15 If the 
debtor can demonstrate “to the satisfaction 
of the court” that the situation giving rise to 
the landlord’s certifi cation did not exist or 
has been remedied, the stay shall continue 
in effect until the termination of the stay, as 
otherwise provided by Section 362.16 If the 
debtor cannot demonstrate this to the sat-
isfaction of the court, the landlord does not 
need to obtain relief from the stay to proceed 
with an eviction, and the clerk of the court is 
to immediately serve upon the lessor and the 
debtor a certifi ed copy of an order upholding 
the landlord’s certifi cation.17 

If the debtor fails to fi le an objection to a 
landlord certifi cation within 15 days of fi l-
ing and service as required under Section 
362(m), Section 362(b)(23) will immediately 
apply. The landlord will not be required to 
seek relief from the automatic stay to proceed 
with an eviction proceeding, and the clerk of 
the court will serve upon the lessor and the 
debtor a certifi ed copy of the bankruptcy 
court docket indicating the debtor’s failure to 
object to the landlord’s certifi cation.18 

Attorneys representing landlords or ten-
ants should remember that the BAPCPA 
revisions to the Section 362 automatic stay 
do not apply to all situations. In the event that 
the provisions of Sections 362(b)(22), (b)(23), 
or (c) are not factually applicable to a debtor-
tenant, Section 362(d) can still be used by the 
landlord to obtain relief from the automatic 
stay to evict or seek other relief against a 
debtor-tenant, as under prior practice.

Assumptions and Rejections 
of Leases for Non-Residential 
Property
Under Section 365 of the former Bankruptcy 
Code, the debtor in a Chapter 11 proceeding 
(reorganization) had 60 days from the date of 
fi ling to assume or reject an unexpired non-
residential real property lease. Bankruptcy 
courts routinely extended this time upon a 
debtor’s motion that showed good cause for 
such an extension. Under the BAPCPA revi-
sions to Section 365(d)(4), an unexpired lease 
for non-residential property of the debtor is 
deemed rejected, and the trustee/debtor is 

to immediately surrender such property to 
the lessor if the trustee or debtor “does not 
assume or reject the unexpired lease” by the 
earlier of the date that is 120 days after the 
fi ling or the date of entry of an order con-
fi rming a plan. Section 365(d)(4)(B) permits 
the court to grant one 90-day extension of the 
period to assume or reject such a lease, for 
cause, if a motion is fi led before the expira-
tion of the 120-day period. No further exten-
sions are permitted unless the debtor has the 
“prior written consent of the lessor in each 
instance.”19

The changes to Section 365(d) under BAP-
CPA may make it more diffi cult for Chapter 
11 debtors to effectively reorganize. Now, 
debtors may feel compelled to make more 
hurried decisions relating to certain leased 
locations, and they may not have the oppor-
tunity to systematically analyze whether 
operational changes made during the reor-
ganization proceedings can make a margin-
al location more profi table. In addition, the 
shorter time periods for rejections or assump-
tions may make it more diffi cult for a debtor 
to market and assign a valuable lease. In fact, 
a debtor may feel compelled to reject a lease 
because of the shorter time limitations under 
revised Section 365, leaving a landlord with 
vacant space from which he or she might oth-
erwise have continued to collect rent. Under 
Section 365(d)(3), a debtor in a Chapter 11 
proceeding is required to remain current on 
post-petition obligations under a lease for 
real property, thereby providing a landlord 
with signifi cant protection. This may be a 
compelling consideration for a landlord in a 
situation in which a Chapter 11 debtor-ten-
ant requests written consent from the land-
lord for an extension of the time to assume or 
reject a lease under Section 365(d)(4).

Deposits to Utility Providers
Section 366(a) of the Code prevents a util-
ity from discontinuing service to the debtor 
based on a debt owed to the utility for pre-
petition services. Section 366(b), however, 
provides that the utility may “alter, refuse or 
discontinue service” if neither the debtor nor 
the trustee, within 20 days of fi ling the case, 
furnishes “adequate assurance of payment” 
in the form of a deposit or other security for 
services after the date of fi ling. On the request 
of a party in interest, and after notice and 
a hearing, the court may order “reasonable 
modifi cation of the amount of the deposit or 
other … adequate assurance of payment.”20
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With respect to a case fi led under Chap-
ter 11, BAPCPA revisions to Section 366(c)(2) 
provide that a utility may alter, refuse, or dis-
continue service if during the 30-day period 
beginning on the petition’s fi ling date the 
utility does not receive from the debtor or 
trustee “adequate assurance of payment for 
utility service that is satisfactory to the utili-
ty.” Section 366(c) defi nes “assurance of pay-
ment” as a cash deposit, letter of credit, cer-
tifi cate of deposit, surety bond, prepayment 
of utility consumption, or “another form of 
security that is mutually agreed on between 
the utility and the debtor or the trustee.” 

Section 366(c)(3) provides a procedure 
for bringing the issue of the suffi ciency of 
assurance of payment or the amount thereof 
before the court. In making a decision under 
Section 366(c)(3) as to whether an “assurance 
of payment” is adequate, the court may not 
consider (1) whether there was no security 
for utility services before the bankruptcy fi l-
ing, (2) whether the debtor made timely pay-
ments for utility services before the bank-
ruptcy fi ling, or (3) whether an administra-
tive expense priority was available for the 
utility provider.21 A utility is also entitled to 
recover or “set off” against a security deposit 
provided to the utility by the debtor before 
the bankruptcy fi ling without notice or order 
of the court.22

Conclusion
Although the primary object of the BAP-
CPA was to reduce perceived abuses to the 
bankruptcy system by consumer-debtors, the 
statute has made sweeping changes in other 
areas that will affect attorneys involved in 
landlord-tenant matters. In particular, the 
signifi cant changes to the Section 362 auto-
matic stay should be reviewed by counsel 
who regularly represent landlords, since the 
previous practice of fi ling a motion for relief 
from stay under Code Section 362(d) may no 
longer be necessary. The Act has also stream-
lined the procedure for landlords to evict 
debtor-tenants who are “repeat fi lers,” have 
already been evicted, have caused damage to 
their rental property, or who have used ille-
gal substances on the rental premises. Com-
mercial landlords should be advised of the 
shortened time periods under the BAPCPA 
for Chapter 11 debtor-tenants to assume or 
reject commercial real property leases, and 
of the appropriateness of working with such 
tenants who wish to remain in tenancy while 
reorganizing. In addition, attorneys should 

also be aware of the changes made to the tim-
ing and procedures relating to debtors pro-
viding security deposit to utility providers, 
and to the rights of such utility providers to 
set off against a pre-petition security depos-
it amounts owed for pre-petition services. 
Because of these many revisions, any attorney 
who routinely represents landlords should 
thoroughly review the BAPCPA changes to 
the Bankruptcy Code as they relate to land-
lord-tenant issues.
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Introduction
The new provisions regarding reclamation1 
and administrative expense claims2 under 
the Bankruptcy Abuse Prevention and Con-
sumer Protection Act (BAPCPA) have created 
considerable buzz among debtors, creditors, 
and the attorneys who advise them. Much 
has been written about the amended Section 
546(c) and new Section 503(b)(9) – though 
not, unfortunately, by either Congress or the 
courts. The lack of both legislative history3 
and judicial interpretation4 has meant that 
bankruptcy practitioners are still feeling their 
way through amendments that could signal 
a sea change in the pre- and post-petition 
relationship between debtors and their trade 
vendors – or prove to be merely a tempest in 
a teapot.

At fi rst blush, it appears that Section 
546(c) and Section 503(b)(9) pack a power-
ful one-two punch, enlarging the rights of 
creditors that provided goods to a debtor in 
two important ways. Section 546(c) expands 
the time for making the reclamation demand 
from 10 to 45 days,5 while Section 503(b)(9) 
grants creditors an administrative expense 
claim for the value of goods provided to the 
debtor within 20 days before the commence-
ment of the bankruptcy case, even if the 
creditor fails to make a written demand for 
the goods.6 Together, the two sections would 
seem to place unsecured creditors that pro-
vided goods to the debtor in a far stronger 
position than under the previous incarna-
tion of the Bankruptcy Code. Yet it is unclear 
precisely how each section should or will be 
applied, and Section 546(c) in particular may 
be of limited utility in practice. 

Reclamation Rights Under Section 
546(c)
The outlines of the newly-expanded reclama-
tion right under Section 546(c) are somewhat 

fuzzy. Whereas the prior version of the sec-
tion grounded the seller’s reclamation right 
in the seller’s “statutory or common-law right 
. . . to reclaim such goods” (generally, UCC 2-
7027), the amended Section 546(c) deletes the 
phrase “statutory or common-law,” and sim-
ply refers to the seller’s “right . . . to reclaim 
such goods.” As numerous commentators 
and at least one court have wondered, does 
this mean that Congress intended to create a 
new, self-contained, federal right of reclama-
tion? And if so, what exactly is that right?8

The likeliest answer – suggested by the 
court in In re Tucker, 329 BR 291 (Bankr D 
Ariz 2005) – is that Congress’ “intent was to 
incorporate and expand on the U.C.C. recla-
mation rights, rather than to supplant them 
entirely.”9 It seems implausible that Congress 
could really have intended, with the elimina-
tion of a four-word phrase, to render case 
law developed under the UCC inapplicable 
to reclamation claims in the bankruptcy con-
text. It seems equally unadvisable that the 
courts, in construing the new Section 546(c), 
should not look to the UCC, the old Section 
546(c) and their interpretive case law. Indeed, 
courts are routinely entering orders establish-
ing post-BAPCPA reclamation procedures 
that exactly mirror pre-BAPCPA reclamation 
procedures,10 indicating that there is signifi -
cant continuity between courts’ treatment of 
the old and new sections.

 Another fuzzy area in the new Section 
546(c) is the seller’s time for making its rec-
lamation demand. Section 546(c)(1) sets the 
time for making the demand as follows: “(A) 
not later than 45 days after the date of receipt 
of such goods by the debtor; or (B) not later 
than 20 days after the date of commencement 
of the case, if the 45-day period expires after 
the commencement of the case.” One article 
advises that sellers “may give a written rec-
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lamation demand to the debtor within forty-
fi ve days after the debtor receives the goods 
or within twenty days after commencement 
of the case, whichever is later.”11 Other com-
mentators warn that courts may take a literal 
view of Section 546(c)(1)(B) and “conclude 
that the smaller window applies,” requir-
ing demand to be made within 45 days after 
receipt or 20 days after commencement of the 
case, whichever is earlier.12 If a seller truly has 
a choice between compliance with subsec-
tion (A) or compliance with subsection (B), 
the seller (though risking consumption of 
the goods) could conceivably wait a full 44 
days after the petition date before making a 
reclamation demand. While a prudent seller 
will make its demand no later than 20 days 
after commencement of the case, it seems 
inevitable that a less-than-prudent seller (or 
one relying on the “whichever is later” view) 
will make its demand on the 21st day or later, 
resulting in a fl urry of motion practice on the 
timeliness of the demand.

The new Section 546(c) even manages 
to muddy the waters while trying to clarify 
them. Section 546(c)(1) expressly provides 
that a seller’s right to reclaim goods is “sub-
ject to the prior rights of the holder of a secu-
rity interest in such goods or the proceeds 
thereof.” All well and good so far: this provi-
sion codifi es in the Bankruptcy Code a limi-
tation that already existed under bankruptcy 
caselaw interpreting UCC 2-702.13 The value 
of a seller’s claim was always limited to “the 
extent that the value of the specifi c inventory in 
which the reclaiming seller asserts an interest 
exceeds the amount of the fl oating lien [of the 
secured lender] in the debtor’s inventory.”14 
The equitable doctrine of marshaling was 
unavailable to reclamation claimants under 
pre-BAPCPA case law,15 and the amendment 
to Section 546(c) does nothing to disturb the 
status quo. At least in this regard, sellers are 
no better or worse off than they were before 
the enactment of BAPCPA.

But, the amended Section 546(c)(1) does 
not import the UCC and common law limita-
tion that a seller’s rights are also subject to 
the prior rights of a purchaser in good faith 
or buyer in the ordinary course. Professor 
Epstein has pointed out that under the prin-
ciple of statutory construction of expressio 
unius, a court could well fi nd that a seller’s 
reclamation right under Section 546(c) is not 
subject to the prior rights of a purchaser in 
good faith or buyer in the ordinary course.16 
This probably goes too far: fi rst, because it 

is highly unlikely that Congress intended 
entirely to uncouple the reclamation right 
in Section 546(c) from its origins in UCC 2-
702, which does make reclamation subject 
to the prior rights of good faith and ordi-
nary course buyers; and second, because the 
explicit inclusion of such buyers’ rights was 
probably thought to be unnecessary. Logi-
cally, and under prior caselaw, possession 
by the debtor of the goods to be reclaimed 
is a prerequisite for the seller’s reclamation 
right.17 After all, the seller can’t reclaim what 
isn’t there. Congress may have believed that 
the good-faith or ordinary-course buyer 
needs less protection than the secured lend-
er, since such a buyer generally removes the 
goods from the debtor’s possession. Or, the 
omission may have been an oversight, leav-
ing courts to “read in” the limitations of UCC 
2-702. 

In at least one case, though, the court sim-
ply followed the literal letter of the law.  In 
re Sidler, Inc., No. 05-89610 (PJS) (Bankr ED 
Mich), the Bankruptcy Court for the Eastern 
District of Michigan entered an order estab-
lishing procedures for the treatment of rec-
lamation claims that authorized the debtor 
to return goods to “sellers (a) who timely 
demand in writing reclamation of goods, 
(b) whose goods the Debtor has accepted for 
delivery, (c) who properly identify the goods 
to be reclaimed, and (d) who has a recla-
mation claim that is not subject to the prior 
rights of a holder of a security interest in such 
goods or proceeds thereof.”18 The order did 
not import the provisions of UCC 2-702, and 
did not provide that the reclamation right 
was “subject to the rights of a buyer in ordi-
nary course or other good faith purchaser.”19 
Hypothetically, a situation could have arisen 
in which the seller fulfi lled all the require-
ments of the court’s order, but between the 
time the seller made the demand and the time 
the debtor processed the demand, the goods 
were inadvertently sold to a good faith pur-
chaser. The reclaiming seller and good faith 
purchaser both might have pulled up to the 
loading dock at the same time, each expect-
ing to drive away with the same goods. 
Under the letter of the law and the terms of 
the court’s order, it appears that the reclaim-
ing seller’s rights are superior, and that the 
good faith purchaser is out of luck. 

Although the hypothetical situation 
above never actually occurred,20 it does point 
to the more general and more pressing ques-
tion: what happens to the seller’s reclama-
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tion claim if the goods that are demanded are 
sold nonetheless or otherwise consumed? 
Under the old Section 546(c), if a seller’s 
right to reclaim its goods were denied, the 
seller would be entitled to an administrative 
expense claim (a claim with a higher prior-
ity than a general unsecured claim and thus 
a better chance of getting paid) or a lien on 
the debtor’s assets. The new Section 546(c) 
strips away those alternative remedies. Does 
that mean that if a seller with a valid recla-
mation claim does not get its goods back, it 
is relegated to general unsecured status with 
no other recourse? 

This issue was hotly contested in Sidler, 
where reclamation claimant Su-Dan Cor-
poration argued that “[s]ellers should be 
accorded the same protection for goods pro-
vided between 21 and 45 days of bankruptcy 
as they were for goods delivered within 10 
days under the pre-amendment Bankruptcy 
Code. Therefore, Su-Dan is also entitled to an 
administrative priority claim for $76,907.02, 
representing the value of goods delivered 
between 21 and 45 days of Debtors fi ling for 
bankruptcy.”21 Both the debtor and the credi-
tors’ committee objected to Su-Dan’s motion, 
pointing out that the new Section 546(c) no 
longer provides for an administrative claim 
to be granted in place of a reclamation claim.22 
The creditors’ committee went even further: 

The plain language of amended Sec-
tion 546 is evident that it no longer 
provides a court with the option to 
grant an administrative expense 
claim for reclamation claims. . . . 
Congress specifi cally removed this 
remedy of an administrative expense 
claim from 11 U.S.C. § 546 and has 
left reclamation creditors with a 
limited right to seek possession of 
their goods and/or an administra-
tive expense claim under 11 U.S.C. 
§ 503(b)(9), to the extent they qualify 
thereunder.23

The court in Sidler never had a chance to 
rule on Su-Dan Corporation’s motion, since 
the parties resolved the matter by stipulation 
a day before the scheduled hearing. But, the 
issue is certain to come up again and again 
until it is defi nitively settled. And, if the 
courts ultimately determine that all a seller 
is entitled to is the actual return of its goods, 
the likely result will be a mad scramble by 
sellers to fi le adversary proceedings and 
motions for temporary restraining orders at 
the outset of every case. 

Reclamation is not and never has been 
a self-executing remedy.24 Even before 
the enactment of BAPCPA, a creditor was 
required to pursue its reclamation rights dili-
gently or risk losing them altogether.25 Prior 
to BAPCPA, however, the “diligent” pursuit 
of rights could entail fi ling a motion seeking 
reclamation, fi ling an adversary proceed-
ing, seeking a temporary restraining order, 
or some “other proceeding in bankruptcy 
court;”26 and the time that a creditor could 
delay and still be considered “diligent” var-
ied with the circumstances.27 Now, however, 
if the only possible remedy under Section 
546(c) is the actual return of the goods, a 
motion seeking reclamation, or “other pro-
ceeding,” clearly will not be enough. Nor 
will a seller have the ability to wait a couple 
of months or even just weeks to retain coun-
sel and seek judicial intervention because any 
delay at all could be fatal to the seller’s ability 
to recover. The only way to preserve the right 
to the return of goods is to fi le immediately 
a complaint for injunctive relief in an adver-
sary proceeding, demanding return of the 
goods, along with a motion for a temporary 
restraining order to prevent the debtor from 
consuming or selling the goods.

Precisely at the moment that the least 
information is available to creditors (includ-
ing information regarding the extent, valid-
ity, and perfection of the liens of secured 
creditors – the existence of which might make 
reclaiming sellers think twice about whether 
it is worth investing much time and effort in 
pursuing reclamation), and the debtor most 
needs the fl exibility to use both cash and 
inventory, the revised Section 546(c) may 
do harm to both parties. Sellers may make 
ill-advised decisions to pour money into the 
pursuit of a reclamation claim that, because 
of the existence of an undersecured lender 
or because the goods have already been 
consumed or sold, is worth little or noth-
ing. Debtors may be prevented from run-
ning their businesses – to the detriment of 
the estates and all creditors – by the entry of 
multiple temporary restraining orders. Thus, 
although Section 546 superfi cially appears 
to benefi t sellers, it may in the end do more 
harm than good.

Administrative Priority Under 
Section 503(b)(9)
While sellers are not likely to benefi t greatly 
from the amended Section 546(c), they will 
probably fare better under Section 503(b)(9). 
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But, understanding and operating under 
Section 503(b)(9) carries its own challenges. 
For example, Section 503(b)(9) grants an 
administrative expense claim for the “value” 
of goods delivered in the 20 days pre-peti-
tion, but fails to defi ne “value”28; the section 
requires that “the goods have been sold to 
the debtor in the ordinary course of such 
debtor’s business,” but does not suggest 
what “ordinary course of such debtor’s busi-
ness” might mean29; and the section gives no 
guidance as to the timing of the payments to 
be made thereunder – that is, whether claims 
under Section 503(b)(9) must be paid imme-
diately, according to applicable credit terms, 
or at confi rmation.30

That last issue – the timing of the pay-
ments – is one that was the subject of numer-
ous motions in the Dana Corporation Chap-
ter 11 case. The court had already granted 
the debtors’ fi rst-day motion for an order 
authorizing (but not requiring) the debtors 
to pay claims under Section 503(b)(9) “in the 
ordinary course of the Debtors’ business and 
on such terms and conditions as the Debtors 
deem appropriate.”31 In response, various 
creditors fi led motions to compel immedi-
ate payment of their claims under Section 
503(b)(9); U.S. Manufacturing Corporation 
(USM), a Michigan corporation, was among 
the most tenacious. USM analogized its claim 
under Section 503(b)(9) to an administrative 
expense claim for goods provided to the 
debtor post-petition, which the debtor must 
pay according to the applicable business 
terms.32 USM argued:

USM’s goods shipped in the ordinary 
course of business and thus entitled 
to administrative priority under § 
503(b)(9) should be treated the same 
as goods shipped post-petition. In 
other words, USM’s §503(b)(9) claim 
should be paid promptly in the ordi-
nary course of the Debtor’s business 
according to the contract terms. The 
new statute was clearly designed to 
help vendors survive their custom-
ers’ bankruptcies.33  

USM’s argument – though not based on 
any legislative history – is a cogent one. But 
here, as in Sidler, the court had no opportu-
nity to evaluate and rule on the argument, 
since USM withdrew its motion before the 
scheduled hearing.34 Still, the issue is sure to 
resurface.

Sellers face additional obstacles in getting 
paid under Section 503(b)(9) in the twin spec-

tres of Section 503(b)(9)’s “ordinary course” 
requirement and the limitation contained 
in 11 USC 502(d).35 Section 502(d) provides, 
in essence, that if a seller has received an 
avoidable preferential payment from the 
debtor, any claim the seller has against the 
debtor will be disallowed unless the seller 
fi rst returns the preferential payment. If a 
debtor can show that goods were not sold 
in the ordinary course, then in one blow it 
will have demolished the seller’s prima facie 
case under Section 503(b)(9) and the prima-
ry defense to a preference claim. Of course, 
no one yet knows what “ordinary course” 
means in the context of Section 503(b)(9), and 
the new ordinary course defense to a prefer-
ence claim under 11 USC 547(c)(2) has only 
begun to be tested through litigation.36 Thus, 
this issue too is certain to be of great signifi -
cance to creditors with claims under Section 
503(b)(9). 

Impact of the Amended Section 
546(c) and New Section 503(b)(9)
The overarching question with respect to Sec-
tion 546(c) and Section 503(b)(9) is not: what 
was Congress thinking? But rather, how will 
this affect debtors and creditors in practice? 
Will creditors watch the value of their recla-
mation claims disappear while they rush to 
obtain restraining orders? Will debtors be 
forced to put a halt to business operations 
while they inventory the goods of reclama-
tion claimants? Will debtors contemplating 
bankruptcy begin demanding that creditors 
apply payments to their most recent invoices 
in order to minimize exposure under Section 
503(b)(9)? Will the necessity of paying Sec-
tion 503(b)(9) claims at confi rmation create 
an insurmountable obstacle to the confi rma-
tion of debtors’ plans? 

As a practical matter, little is likely to 
change under the new sections. Reclamation 
claims may be rendered worthless – but they 
were often worthless even under the old Sec-
tion 546(c) because of the prior rights of a 
secured lender. The amended Section 546(c) 
may take away the old Section 546(c)’s alter-
natives of an administrative expense claim 
or lien, but Section 503(b)(9) grants twice 
the administrative priority available under 
the old Section 546(c).37 A seller may have to 
wait until the conclusion of the case in order 
to receive payment on its Section 503(b)(9) 
claim, but even so, it is certainly no worse 
off than it was before the enactment of BAP-
CPA. 
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The greatest import of Section 503(b)(9) is 
likely to be the requirement under the Bank-
ruptcy Code that Section 503(b)(9) claims, 
like all administrative expense claims, be 
paid upon confi rmation of the debtor’s plan 
of reorganization. The existence of signifi cant 
Section 503(b)(9) claims may prevent some 
debtors from confi rming a plan of reorgani-
zation.  

As the following practice tips demon-
strate, however, planning and foresight on 
the part of both debtors and creditors can 
help minimize any negative impact of the 
new sections. 

Practice Tips – 11 USC 546(c)

For Creditors
A seller that believes it may have a valid rec-
lamation demand should give written notice 
on the petition date or as soon thereafter as 
possible in order to preserve its rights. The 
longer the seller waits, the less likely it is that 
its goods will still be on hand on the demand 
date.38 Once the seller has fulfi lled this mini-
mum requirement, though, it would be pru-
dent to analyze whether it is even worth-
while to try to pursue a reclamation claim. 
The seller should fi nd out whether the debtor 
has a secured lender with a lien on invento-
ry, and whether the secured lender appears 
to be undersecured. The seller should also 
estimate the value of goods provided to the 
debtor between 21 and 45 days before the 
petition date39 and the likelihood that the 
debtor still has possession of those goods. 
As discussed above, however, these analyses 
need to be undertaken very quickly, since it 
is not clear that a seller has any remedy (other 
than a general unsecured claim) if the goods 
in question are consumed or sold. 

If the secured creditor is seriously under-
secured, if the value of the goods in question 
is low, or if it is unlikely that the debtor still 
has possession, then an aggressive pursuit of 
reclamation may be a case of spending dol-
lars to chase pennies – and the seller could 
still end up with no more than a general 
unsecured claim if the goods are consumed 
in the meantime.40 At the same time, depend-
ing on the circumstances, some action beyond 
merely making a reclamation demand may 
be warranted, even if the seller does not wish 
to go to the lengths of fi ling a complaint and 
seeking a temporary restraining order. In 
Sidler, for example, the debtor proved will-
ing to negotiate with “squeaky wheel” rec-
lamation claimants, and ultimately agreed to 

allow some administrative expense claims on 
a consensual basis for sellers’ claims under 
Section 546(c).

For Debtors
The most important thing for a debtor to do 
is to put on the brakes and get the reclama-
tion process under fi rm control. The expan-
sion of the reclamation period means that 
even smaller debtors may be faced with a 
deluge of reclamation claims. A debtor that 
has purchased a high volume of inventory in 
the 45 days pre-petition should make a fi rst-
day motion for an order establishing proce-
dures for resolving reclamation claims and 
prohibiting sellers from seeking other means 
to reclaim their goods outside of the estab-
lished procedures. Debtors should also antic-
ipate that reclamation claimants will seek 
temporary restraining orders and should be 
prepared to move quickly to seek to have 
such orders dissolved. 

Practice Tips – 11 USC 503(b)(9)

For Creditors
As soon as possible, a seller should fi le a 
motion to compel immediate payment of its 
administrative expense claim. While it is still 
not clear when claims under Section 503(b)(9) 
are to be paid, there are compelling argu-
ments for payment in the ordinary course. 
Additionally, such a motion may well bring 
the debtor to the negotiating table. Another 
opportune time to raise the issue of payment 
of an administrative expense under Section 
503(b)(9) is when the professionals in the 
case are seeking approval of their fee applica-
tions. The Sixth Circuit has held that 11 USC 
726 requires professionals to disgorge fees in 
order to make pro rata distributions to credi-
tors at the same priority level.41 Attorney fee 
claims and Section 503(b)(9) claims are both 
administrative expense claims at the same 
priority level.42 Thus, a Section 503(b)(9) 
claimant whose claim has not been paid 
would have reasonable grounds to object to 
a professional’s fee application. The objec-
tion may not succeed – the professional may 
demonstrate to the court’s satisfaction that it 
will be able to disgorge the fees in the event 
that the case is administratively insolvent 
– but the objection may nonetheless give the 
creditor additional leverage in dealing with 
the debtor and its counsel. 

A seller should also begin its ordinary 
course analysis as soon as possible, in order 
to establish both that it is entitled to a claim 
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under Section 503(b)(9) and that it is not 
liable for a preference and thus not barred 
by Section 502(d). Until a court rules other-
wise, the same ordinary course analysis used 
under Section 547(c)(2) will probably suffi ce 
for Section 503(b)(9) as well.

For Debtors
Before fi ling, a debtor should assess the total 
amount that it might owe as administrative 
expenses under Section 503(b)(9) and budget 
for that amount, to be held in reserve, in any 
post-petition fi nancing. Thus, if the expenses 
are allowed, the debtor will be prepared to 
meet them either immediately or at confi rma-
tion. The debtor should also begin preference 
and ordinary course analyses early in the 
case, focusing on those creditors that have or 
could assert claims under Section 503(b)(9), to 
determine both whether the seller has made 
out a prima facie case under Section 503(b)(9) 
and whether the seller might be liable for a 
preference that would bar its recovery under 
Section 502(d).  
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U.C.C.”  Tucker, 329 BR at 298 n8.  As discussed infra, 
this is still very much an open question.

5. 11 USC 546(c) provides:
Except as provided in subsection (d) of this section 

and in section 507(c), and subject to the prior rights 
of a holder of a security interest in such goods or the 
proceeds thereof, the rights and powers of the trustee 
under sections 544(a), 545, 547, and 549 are subject to 
the right of a seller of goods that has sold goods to the 
debtor, in the ordinary course of such seller’s business, to 
reclaim such goods if the debtor has received such goods 
while insolvent, within 45 days before the commence-
ment of a case under this title, but such seller may not 
reclaim such goods unless such seller demands in writing 
reclamation of such goods –

not later than 45 days after the date of receipt of 
such goods by the debtor; or

not later than 20 days after the date of commence-
ment of the case, if the 45-day period expires after the 
commencement of the case.

If a seller of goods fails to provide notice in the man-
ner described in paragraph (1), the seller still may assert 
the rights contained in Section 503(b)(9).

6. 11 USC 503(b)(9) provides:
After notice and a hearing, there shall be allowed 

administrative expenses, other than claims allowed under 
section 502(f) of this title, including –

(9) the value of any goods received by the debtor 
within 20 days before the date of commencement of a 
case under this title in which the goods have been sold 
to the debtor in the ordinary course of such debtor’s 
business.

7. MCL 440.2702.
8. See, e.g., Epstein, BAPCPA and Commercial Cred-

it:  Who [Sic] Do You Trust?, 10 NC Banking Inst 57, 82 
(March 2006); Levin & Ranney-Marinelli, The Creeping 
Repeal of Chapter 11:  The Signifi cant Business Provisions 
of the Bankruptcy Abuse Prevention and Consumer Protec-
tion Act of 2005, 79 Am Bank LJ 603, 605 (Summer 
2005); Tucker, 329 BR at 298 n8.

9. Tucker, 329 BR at 298 n8.  
10. Compare, e.g., the reclamation procedures orders 

in In re Dana Corp, et al, No 06-10354 (BRL) (Bankr 
SDNY Mar 3, 2006) and In re FLYi, Inc, No 05-20011 
(MFW) (Bankr D Del Dec 5, 2005), with In re Delta 
Air Lines, Inc, No 05-17923 (PCB) (Bankr SDNY Sept 
16, 2005) and In re Levitz Home Furnishings, Inc, No 
05-45189 (BRL) (Bankr SDNY Oct 12, 2005). 

11. Levin & Ranney-Marinelli, The Creeping Repeal 
of Chapter 11:  The Signifi cant Business Provisions of the 
Bankruptcy Abuse Prevention and Consumer Protection 
Act of 2005, 79 Am Bank LJ 603, 605 (Summer 2005) 
(emphasis added).

12. Brown & Ahern, 2005 Bankr Reform Legis with 
Analysis 2d 9:67 (Database Updated Feb 2006).

13 See, e.g., In re Pittsburgh-Canfi eld Corp, 309 BR 
277 (6th Cir BAP 2004); In re Steinberg’s, Inc, 226 BR 
8, 10 – 11 (Bankr SD Ohio 1998) (“We choose to fol-
low the well-reasoned majority position that a perfected 
secured creditor is a good faith purchaser [within the 
meaning of UCC 2-702] and thus has priority over a 
reclaiming seller.”).  

14. Pittsburgh-Canfi eld, 309 BR at 287; see also 
Steinberg’s, 226 BR at 12 (holding that “the reclaiming 
seller is entitled to an administrative claim in any surplus 
proceeds remaining after the perfected secured creditor’s 
interest has been satisfi ed or released”).   

15. Pittsburgh-Canfi eld, 309 BR at 291.  Under the 
doctrine of marshaling, “[t]he bankruptcy court has the 
power to order a creditor who has two funds to satisfy 
his debt to resort to the fund that will not defeat other 
creditors.”  In re Dow Corning Corp, 280 F3d 648, 656 
(6th Cir 2001) (internal quotation marks and citations 
omitted).  But, marshaling may only be invoked by a 
junior secured creditor against a senior secured creditor.  
Pittsburgh-Canfi eld, 309 BR at 291. 

16. Epstein, BAPCPA and Commercial Credit:  Who 
[Sic] Do You Trust?, 10 NC Banking Inst 57, 84 (March 
2006).

17. See, e.g., In re McLouth Steel Products Corp, 213 
BR 978, 984 (ED Mich 1997) (holding that one of the 
requirements of a valid reclamation claim is that the 
“debtor had possession of the goods at the time of the 
reclamation demand or the goods were not in the hands 
of a buyer in the ordinary course of a good faith pur-
chase at the time of the demand”).

18. Order (A) Establishing Procedures for Treat-
ment of Valid Reclamation Claims and (B) Prohibiting 
Third Parties From Interfering with Delivery of the 
Debtor’s Goods at 2, In re Sidler, Inc, No 05-89610 
(PJS) (Bankr ED Mich Feb 2, 2006).

19. MCL 440.2702(3).
20. According to Howard Borin of Schafer and 

Weiner, PLLC, counsel for the debtor in Sidler, not a 

MUCH ADO ABOUT NOTHING (OR NOT VERY MUCH) 41

As soon as 
possible, a 
seller
should fi le 
a motion 
to compel 
immediate 
payment
of its 
administrative 
expense
claim.



single seller came forward to reclaim goods under the 
reclamation procedures established by the court.

21. Su-Dan Corporation’s Motion for Allowance 
and Payment of Administrative Expense Claim at 2, In 
re Sidler, Inc, No 05-89610 (PJS) (Bankr ED Mich Jan 
25, 2006).

22. Debtor’s Amended Brief in Response to Su-Dan 
Corporation’s Motion for Allowance and Payment of 
Administrative Expense Claim at 6, In re Sidler, Inc, No 
05-89610 (PJS) (Bankr ED Mich Feb 21, 2006); The 
Offi cial Committee of Unsecured Creditors’ Objec-
tion to Su-Dan Corporation’s Motion for Allowance 
and Payment of Administrative Expense Claim at 6, re 
Sidler, Inc, No 05-89610 (PJS) (Bankr ED Mich Feb 21, 
2006).

23. The Offi cial Committee of Unsecured Credi-
tors’ Objection to Su-Dan Corporation’s Motion for 
Allowance and Payment of Administrative Expense 
Claim at 6, re Sidler, Inc, No 05-89610 (PJS) (Bankr 
ED Mich Feb 20, 2006) (emphasis added).

24. See, e.g., In re McLouth Steel Products Corp, 213 
BR 978, 987 (ED Mich 1997). 

25. Id.  A creditor that sat on its rights could even be 
denied an administrative expense claim or lien.

26. Id at 986.
27. See, e.g., In re Marko Electronics, Inc, 145 BR 

25 (Bankr ND Ohio 1992); In the Matter of Crofton & 
Sons, 139 BR 567 (Bankr MD Fla 1992).

28. As Professor Epstein points out, “value” could 
mean many things in the context of Section 503(b)(9):  
“For example, is value measured as of the time of the 
delivery, the time of the petition, or the time of the 
payment?  Value to whom:  the seller or the debtor?  
Replacement value or resale value?”  Epstein, BAPCPA 
and Commercial Credit:  Who [Sic] Do You Trust?, 
10 NC Banking Inst 57, 65 (March 2006).  Section 
503(b)(9)’s silence on the meaning of “value” stands in 
sharp contrast to the explicit defi nition of the same term 
in 11 USC 506(a)(2).  Id at n38.

29. Note also that Section 503(b)(9) elects the 
“ordinary course” of the debtor’s business as the stan-
dard, while Section 546(c)’s yardstick is the “ordinary 
course” of the seller’s business.  The potential signifi cance 
of these differing criteria has not yet been tested in the 
courts.  

30. Other commentators have highlighted other 
fl aws in the drafting, which seem to be more illusory 
or at least less likely to be seriously tested in court.  For 
instance, Richard Levin and Alesia Ranney-Marinelli 
have pointed out that 503(b)(9) is so poorly drafted that 
it “is not expressly dependent on the seller’s not having 
reclaimed the goods” or “on nonpayment prepetition.”  
Levin & Ranney-Marinelli, The Creeping Repeal of Chap-
ter 11:  The Signifi cant Business Provisions of the Bank-
ruptcy Abuse Prevention and Consumer Protection Act of 
2005, 79 Am Bank LJ 603, 607 (Summer 2005).  Thus, 
a literal reading of the section would grant an admin-
istrative expense claim even to a seller that had already 
reclaimed its goods or been paid for them.  

Similarly, Professor Epstein has pointed out that 
503(b)(9) appears to afford a seller an administrative 
expense claim even if the goods in question are reached 
by the inventory lien of the pre-petition secured lender, 
potentially resulting in allowance and payment of both a 
secured claim and an administrative expense claim based 
upon the value of the same set of goods.  Epstein, BAP-
CPA and Commercial Credit:  Who [Sic] Do You Trust?, 
10 NC Banking Inst 57, 65 (March 2006).  Under the 
literal language of the statute, at least for purposes of a 
liquidation analysis, the amount available to unsecured 
non-priority creditors may be subject to a double deduc-
tion in the amount of the value of the goods.  This is 
potentially very signifi cant because a liquidation analysis 
is critical to determining whether a proposed plan of 
reorganization under meets the requirement of 11 USC 

1129(a)(7)(A)(ii) that it provide claimants with at least 
as much as they would receive in a liquidation under 
Chapter 7.  A liquidation analysis that subjects unse-
cured non-priority creditors to a double deduction sets 
the Section 1129(a)(7)(A)(ii) bar that much lower.   

31. Order, Pursuant to Sections 105(a), 363(b), 
364(b) and 503(b)(9) of the Bankruptcy Code, Autho-
rizing the Debtors to Pay Prepetition Claims of Certain 
Essential Suppliers and Administrative Claimholders and 
Granting Certain Related Relief at 4, In re Dana Corp, et 
al, No 06-10354 (BRL) (Bankr SDNY Mar 3, 2006).

32. Verifi ed Motion for Order Under 11 U.S.C. 
Sections 503(a) and 503(b)(9) of the Bankruptcy Code 
to Compel Payment of Administrative Expense at 4, In 
re Dana Corp, et al, No 06-10354 (BRL) (Bankr SDNY 
Mar 13, 2006).

33. Id at 5.
34. Presumably, the debtor preferred to settle with 

USM, rather than risk the creation of an unfavorable 
precedent.

35. 11 USC 502(d) provides:
Notwithstanding subsections (a) and (b) of this 

section, the court shall disallow any claim of any entity 
from which property is recoverable under section 542, 
543, 550, or 553 of this title or that is a transferee of a 
transfer avoidable under section 522(f), 522(h), 544, 
545, 547, 548, 549 or 724(a) of this title, unless such 
entity or transferee has paid the amount, or turned over 
any such property, for which such entity or transferee is 
liable under section 522(i), 542, 543, 550 or 553 of this 
title.

36. For a further discussion of the new ordinary 
course defense, see Wolfson, “And” to “Or” Means Prefer-
ence No More:  The Expansion of the “Ordinary Course” 
Bankruptcy Preference Defense, Michigan Bus LJ, Vol 
XXVI, Issue 1 at 57 – 60 (Spring 2006).

37. Under the old 546(c), a seller could, at most, 
obtain an administrative expense claim based on goods 
that were delivered in the ten days before the com-
mencement of the case.  503(b)(9) allows an administra-
tive expense claim based on goods that were delivered in 
the twenty days before the commencement of the case.

38. This is especially critical for sellers in the auto-
motive supply industry, which in recent years has seen 
numerous bankruptcies.  The realities of just-in-time 
supply chains mean that most goods are consumed with-
in days or even hours of receipt by the debtor.

39. 21 to 45 days is the relevant time period because 
goods received by the debtor within 20 days before the 
commencement of the case are covered under 503(b)(9) 
(and, execrably bad drafting by Congress notwithstand-
ing, it is inconceivable that a court of equity would 
grant a seller both reclamation of and an administrative 
expense for the same goods delivered in the 20 days pre-
petition).

40. A seller whose cost-benefi t analysis indicates that 
reclamation really is worth pursuing should be prepared 
to move quickly to fi le a complaint in an adversary 
proceeding and seek a temporary restraining order.  It 
should be noted that many fi rst-day reclamation proce-
dures orders expressly prohibit sellers from seeking rec-
lamation of their goods outside of the procedures estab-
lished by the procedures order.  A seller in a case with 
such a procedures order should, simultaneously with the 
fi ling of the adversary complaint, fi le an objection to the 
procedures order in the main bankruptcy case. 
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Introduction
This article will review the Michigan Special 
Tools Lien Act1 and the Michigan Molder’s 
Lien Act.2 The goal is not to propose fur-
ther legislative revision but rather to pro-
vide practitioners with a guide to some of 
the more common obstacles that arise when 
addressing these types of liens. With care-
ful consideration of the issues—particularly 
jurisdictional issues—tooling manufacturers 
and their counsel will fi nd the acts useful in 
securing payment for tooling.

On March 1, 2002, the Michigan Legisla-
ture enacted amendments to the Molder’s 
Lien Act that provided moldbuilders in the 
plastics industry with various new protec-
tions through the establishment of a lien on 
molds and procedures for the notifi cation 
of the existence of the lien to the customer. 
Later that year, state lawmakers extended 
these protections to the metal fabrication 
industry’s special toolmakers and part man-
ufacturers, enacting the Special Tools Lien 
Act3 on June 27, 2002. 

The statutory language of the Special 
Tools Lien Act essentially tracks the language 
of the amended Molder’s Lien Act. Because 
the potential issues facing attorneys constru-
ing both acts are nearly identical, these issues 
will be addressed collectively. For the pur-
poses of this article, the special tools, dies, 
molds, and forms referred to in both acts will 
be referred to simply as the “tooling” unless 
a specifi c distinction is necessary.

Who’s Who?
There are three basic categories of parties 
affected by the acts: the customer, the build-
er, and the part manufacturer. 

The Molder’s Lien Act provides the fol-
lowing defi nitions:

(a) “Customer” means a person who 
causes a moldbuilder to fabricate, 
cast, or otherwise make a die, mold, 
or form for use in the manufacture, 
assembly, or fabrication of plas-
tic parts, or a person who causes a 
molder to use a die, mold, or form to 

manufacture, assemble, or fabricate 
a plastic product. 
(b) “Moldbuilder” means a person 
who fabricates, casts, or otherwise 
makes, repairs, or modifi es a die, 
mold, or form for use in the manu-
facture, assembly, or fabrication of 
plastic parts.
(c) “Molder” means a person who 
uses a die, mold, or form to manu-
facture, assemble, or fabricate plastic 
parts.4

The Special Tools Lien Act loosely tracks 
these defi nitions, substituting the terms 
“Special Tool Builder” for “Moldbuilder” 
and “End User” for “Molder.”5 The differ-
ences between the defi nitions, however, are 
important to note. The term “End User” in 
the Special Tools Lien Act does not mean the 
“Customer,” even though it is sometimes 
used in this sense within the metal fabrica-
tion industry, causing some confusion.6 Also 
notable is the Molder’s Lien Act defi nition of 
a “Moldbuilder,” which specifi cally includes 
a person who repairs or modifi es a mold. The 
Special Tools Lien Act, in contrast, contains 
no reference to those who repair or modify a 
tool.7 In reality, this distinction probably mat-
ters in very few cases, because the lien grant-
ed to a special tool builder includes amounts 
that are owed for the repair and modifi cation 
of the special tool. If a party only repairs a 
special tool, however, but does not design, 
develop, or manufacture that tool, the dis-
tinction could become relevant. 

Part Manufacturer’s Lien
The acts provide for parts manufactur-
ers (molders and end users) to have a lien, 
dependent upon possession, for the value 
of the parts manufactured with the tooling. 
They are also entitled to retain possession 
of the tooling until this amount is paid.8 The 
acts provide various mechanisms for notifi -
cation of the claimed lien by registered mail 
(or publication if a return receipt cannot be 
secured) to both the customer and any party 
with a security interest perfected by fi ling.9
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Given the part manufacturer’s ability to 
retain possession of the tool until paid, as 
well as the fact that the possessory lien takes 
priority over all security interests in the tool 
pursuant to MCL 440.9333, it appears that pri-
ority disputes as to part manufacturers will 
continue to be somewhat limited. As Dennis 
Loughlin stated in his article on the Special 
Tools Lien Act in the Spring 2003 Michigan 
Business Law Journal, “There will never be two 
competing [part manufacturers] with liens 
on the same [tooling] under the Act because 
such a lien requires possession. The priority 
between [a part manufacturer’s] lien under 
the Act and a [builder’s] lien under the Act 
is determined by the order in which the liens 
attach. The fi rst lien to attach has priority. [A 
part manufacturer’s] user’s lien under the 
Act is a possessory lien and thus has priority 
over security interests in the [tooling].”10

Obtaining a Builder’s Lien
The acts have identical two-step requirements 
for obtaining a tool builder’s lien. First, the 
builder must permanently record on every 
special tool for which it intends to assert a 
lien the builder’s name, street address, city, 
and state.11 Second, the builder must “fi le a 
fi nancing statement in accordance with the 
requirements of section [9-502] of the uni-
form commercial code, 1962 PA 174, MCL 
440.9502.”12 The acts provide that a builder 
then has a lien on the tooling for the amount 
that the customer or the part manufacturer 
owes the builder for the fabrication, repair, 
or modifi cation of that tooling.13 The perma-
nent recording on the tool and the fi ling of 
the fi nancing statement are construed to be 
actual and constructive notice of the build-
er’s lien on the tooling, and the acts provide 
that the lien attaches when these steps are 
complete.14 The specifi cs of how to attach the 
lien and the mechanics of the act are broken 
down in great detail in Mr. Loughlin’s article, 
cited above.

Jurisdictional Issues
The apparently simple steps for obtaining a 
lien contain pitfalls for the builder or its coun-
sel. Those claiming a lien must remember 
that the statutes are Michigan law and thus 
may be of no force or effect with regard to 
other jurisdictions. This obvious point can be 
muddled by two factors: (1) the choice of law 
provisions in the underlying contracts, which 
may provide that a contract is governed by 
the laws of another state that has different 
(or, more likely, no) tooling lien statutes; and 

(2) the “battle of the forms” inherent in most 
commercial settings. Moreover, the reference 
in the acts to section 9-502 of the Uniform 
Commercial Code (UCC) may foster the mis-
conception that the builder’s lien will be uni-
formly recognized in other jurisdictions like 
any ordinary security interest, the treatment 
of which is incorporated into Article 9. How-
ever, this may not be the case. 

For instance, a Michigan tooling builder 
might visit its lawyer, explaining that it is 
delivering tooling to a part manufacturer 
with plants located both in Michigan and 
in another jurisdiction. The tooling builder 
is concerned that the part producer may 
not be able to pay; however, without being 
provided with the tooling, the part producer 
certainly will not be able to obtain payment 
from its customer, whose funds are need-
ed for the part producer to pay the tooling 
builder. Parts may have to be run on the tool-
ing to complete a part production approval 
process (PPAP) or other similar requirement. 
The lawyer will then instruct the client to 
permanently record the required identify-
ing information on the tool, and will fi le in 
both jurisdictions fi nancing statements that 
comply with UCC section 9-502. The client 
then delivers the tooling to the non-Michigan 
jurisdiction, and the part producer is sub-
sequently paid by the customer. However, 
before the part producer makes payment to 
the builder of the tooling, the part producer 
fi les for bankruptcy protection. 

In this situation, a secured lender with an 
all-asset lien may argue that in the absence of 
a choice of laws provision that clearly favors 
Michigan, the Michigan acts do not apply to 
create liens arising in the foreign jurisdiction. 
The tooling builder, therefore, is unsecured. 
In attempting to counter this argument, the 
builder relies on the specifi c language of the 
acts that its lien arose the moment that it had 
both permanently recorded the tool and fi led 
its fi nancing statement. Since these events 
occurred in Michigan, before the tooling 
was shipped, the lien attached in Michigan, 
arose under Michigan law, and remains in 
existence under Michigan law. Indeed, even 
if there were a confl ict between the laws of 
the two jurisdictions, the Restatement (Sec-
ond) of Confl ict of Law provides that, “In the 
absence of an effective choice of law by the 
parties, greater weight will usually be given 
to the location of the chattel at the time that 
the security interest attached than to any 
other contact in determining the state of the 
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applicable law.”15 Pursuant to Section 252 
of the Restatement, “A security interest in 
a chattel neither gains nor loses validity by 
the mere removal of the chattel to a second 
state.”16

Unfortunately, there is a large problem 
with this argument. Under the UCC, a debt-
or must have rights in the collateral before 
a security interest can attach.17 The priority 
granted to the claimed tooling lien will like-
wise be determined according to the state 
laws of the bankrupt part producer and most 
likely UCC sections 9-317(1)(a) and 9-322. 
Both of these statutes provide for the so-
called “fi rst in time, fi rst in right” rule. Since 
the secured lender’s all-asset lien in the part 
manufacturer’s assets was, in many instanc-
es, fi led long before the tooling was even 
ordered, its security interest should come 
ahead of liens acquired following the secured 
lender’s perfection of its interest. 

This raises an interesting point about the 
acts. The author has been unable to locate 
any instance in any jurisdiction of the United 
States where a party can acquire and main-
tain a lien, security interest, or mortgage on 
his or her own property. Even the Ohio Mold-
builder’s Lien Law, discussed below, which 
uses very similar language to the Michigan 
statute, provides that the lien attaches upon 
delivery from the builder to the customer, 
not while it is still in the builder’s hands. It 
is simply antithetical to the law to have a 
lien on your own property. This is because 
a lien is “a charge upon property of another 
for payment of some debt or obligation,” and 
you cannot be legally obligated to yourself.18 
It is this very unique concept that adds to 
the complications in other jurisdictions. The 
author presumes that creating an ability to 
claim a lien on one’s own property was not 
the legislature’s intent, but this issue may be 
left to the courts. 

The foregoing scenario only occurs 
because of attempts to apply Michigan law 
to jurisdictions that are not governed by it. If 
a lawyer is faced with the question of which 
state’s laws apply, or if he or she might need 
to fi le a fi nancing statement required by the 
acts in a jurisdiction other than Michigan 
(i.e., the customer, builder of the tooling, 
and the part manufacturer are not all clearly 
governed by Michigan law), then the lawyer 
should consider discussing other potential 
options with the client to grant further secu-
rity to the tooling builder’s position. 

The Ohio Moldbuilder’s Lien Law,19 
enacted in 2004, is in many respects similar 
to Michigan’s acts, employing similar crite-
ria for obtaining a builder’s lien. The Ohio 
act, however, contains a unique provision 
that addresses the problem of attempting to 
enforce a state statutory lien in a multijuris-
dictional setting. It provides that any contract 
provision that waives a moldbuilder’s lien or 
a right or obligation of the Ohio Moldbuild-
er’s Lien Law will be void and unenforce-
able as against public policy.20 Moreover, the 
act provides that any provision of a contract 
requiring the application of the law of anoth-
er state rather than the Ohio Moldbuilder’s 
Lien Law is void as against public policy.21 
That provision alone might serve as the basis 
for a law review article.

Even in situations where all of the par-
ties are clearly governed by Michigan law, 
it is important to note that the acts are not 
entirely clear on the priority between a tool-
ing builder and a previously perfected secu-
rity interest covering the tooling. The acts 
both have provisions providing for priority 
determinations between parties covered by 
the acts, but neither specifi cally addresses the 
priority of liens under the act against security 
interests in the tooling fi led earlier. There is 
a good basis to argue that the builder’s liens 
would come ahead of a prior perfected all-
asset lender. On the same date that the leg-
islature enacted the Special Tools Lien Act, 
it amended MCL 440.9201 to add the Special 
Tools Lien Act and the Molder’s Lien Act to 
the list of acts that control in the event of a 
confl ict between the acts and UCC Article 
9.22 

It will likely be argued in future cases that, 
since a transaction subject to Article 9 is itself 
subject to the Special Tools Lien Act and the 
Molder’s Lien Act, the acts should provide 
priority to a tooling lien as against a security 
interest perfected under Article 9. The prob-
lem with this position is that neither of the 
acts specifi cally contains provisions that are 
directly contrary to the priority scheme of 
Article 9 because they do not address Article 
9 priorities.23 

There is currently only one reported case 
construing the Molder’s Lien Act: Gateplex 
Molded Products v Collins & Aikman Plastics, Inc, 
260 Mich App 722, 681 NW2d 1 (2004). There 
are no cases that have addressed the Special 
Tools Lien Act. Thus, attorneys are left with 
only the statutes and some legal commentary 
to construe the acts. Given the extreme dif-
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fi culties in enforcing a moldbuilder’s or tool-
builder’s lien in the event that some of the 
parties are outside Michigan, as well as the 
priority problems one may face even within 
Michigan, a careful practitioner may want to 
avoid relying solely on the acts to properly 
secure obligations to their clients. 

Alternative Arguments
One alternative approach may be to negoti-
ate for a purchase money security interest 
(PMSI) that would be ahead of the typical all-
asset secured lender’s lien. If this approach is 
undertaken, counsel for a builder of tooling 
should pay particular heed to UCC section 
9-324(b), which requires a creditor claiming 
a security interest in inventory to send an 
authenticated notifi cation to the holder of a 
confl icting interest in inventory to maintain 
priority in the inventory and its identifi able 
cash proceeds. At fi rst glance, the tooling 
delivered by the builder to the part manu-
facturer may appear to be equipment under 
the Uniform Commercial Code. In many 
instances (particularly in the automotive 
sector, where the auto manufacturers typi-
cally own the tooling necessary to produce 
their products) the tooling has been pur-
chased by the part manufacturer for resale 
to the auto manufacturer. In such instances, 
the tooling in the part manufacturer’s hands 
would presumably constitute inventory, not 
equipment. Relevant portions of UCC sec-
tion 9-102(vv) state that “inventory” means 
the goods, other than farm products, that are 
held for sale or lease or to be furnished under 
a contract of service. As such, a PMSI without 
an authentication might then be followed by 
a sale to an automotive manufacturer, sub-
sequent payment by the manufacturer to the 
parts manufacturer, and the inability later 
to trace the proceeds. This scenario is more 
likely if the tooling is not also covered by a 
builder’s lien.

The better practice would be to negoti-
ate an agreement for direct payment from 
the customer to the builder (which may not 
be possible or commercially desirable), or to 
obtain an intercreditor agreement with other 
secured parties who might also claim a secu-
rity interest in the tooling. Under this arrange-
ment, a builder would enter into an agree-
ment with the other secured parties to clarify 
its lien position and to provide for the seg-
regation of proceeds and other mechanisms 
used to secure the payment obligation. Such 
an approach may create commercial barriers 

for a tool builder that is already competing 
against a market that has signifi cant excess 
capacity. However, the goal for the tooling 
builder and its counsel must be to properly 
balance the competing interests of securing 
payment and getting the job in the fi rst place. 
The high value of the tooling, given the rela-
tively small size of many builders, can make 
this a challenge; but as is almost always the 
case in negotiating these issues, this is much 
easier to do at the inception of the contract 
than at the end, before production schedules 
and other timing factors detrimentally affect 
the relationship between the builder and the 
part producer. 
With careful consideration, counsel can be of 
great assistance in helping the tool builder 
protect its right to payment while still meet-
ing the part producer’s expectations. 

NOTES
1. 2002 PA 481, MCL 570.541 et seq.
2. 1981 PA 155, MCL 445.611 et seq. The full title 

of the act is “An act to provide for ownership rights in 
dies, molds, and forms for use in the fabrication of plas-
tic parts under certain conditions and to establish a lien 
on certain dies, molds, and forms.”

3. MCL 570.541–.571.
4. MCL 445.611.
5. See MCL 570.542. 
6. For a full discussion see Dennis W. Loughlin, 

Turning the Screws: Enhanced Rights Under the Michigan 
Special Tools Lien Act, Mich Bus LJ, Spring 2003, at 26.

7. Compare MCL 445.611(b) and MCL 
570.542(d).

8. MCL 445.618 and MCL 570.553.
9. MCL 445.618; MCL 570.559, .561.
10. Loughlin at 29. While Mr. Loughlin’s article 

was specifi c to the Special Tools Lien Act, the applica-
tion to the Molders Lien Act is identical.

11. MCL 445.619(1) and MCL 570.563(1).
12. MCL 445.619(2) and MCL 570.563(2).
13. MCL 445.619(3) and MCL 570.563(3).
14. MCL 445.619(3)–(4) and MCL 570.563(3)–

(4).
15. Restatement (Second) of Confl ict of Laws § 

251.
16. Id. at § 252.
17. See UCC 9-203 (2)(b).
18. Black’s Law Dictionary (6th ed 1990). The 

full range of defi nitions supplied by Black’s will not be 
included here, but each one contains the element of a 
charge over property of another to secure performance of 
an obligation. The Bankruptcy Code likewise defi nes a 
lien as a “charge against or interest in property to secure 
payment of a debt or performance of an obligation” 11 
USC 101(37).

19. Ohio Rev Code Ann § 1333.32.
20. Ohio Rev Code Ann § 1333.33(E)(1).
21. Ohio Rev Code Ann § 1333.33(E)(2).
22. MCL 440.9201 (2)(t)–(u).
23. For further discussion of this issue, see Eric 

I. Lark and Kevin T. Block, Recent Amendments to the 
Michigan Mold Lien Act, Mich Bus LJ, Summer 2002, 
at 5.
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The Michigan Business Mediation Program 
(MBMP) is a collaborative effort to pro-
vide Michigan businesses with a process 
to resolve disputes, if they choose, through 
mediation as an alternative to litigation.  The 
parties working together to build this pro-
gram include the ADR Section’s Access Task 
Force, the Dispute Resolution Association of 
Michigan (DRAM), MSU’s College of Law, 
and key players within the legal and busi-
ness communities.

As we all know, confl icts arise even 
among the best-run businesses. There are 
times when litigating these disputes is the 
only answer. Without question, some cases 
deserve to be aggressively litigated. Howev-
er, very few civil cases go to trial and the vast 
majority settle or are dismissed.1 Frequently 
these settlements are achieved in the course 
of mediation under the new Court Rules, 
MCR 2.410 and 2.411, at the end of conten-
tious litigation.

As eloquently stated by Richard Hurford, 
Director of Litigation for Masco and immedi-
ate past Chair of the ADR Section of the State 
Bar:

Why avoid the inevitable until late 
in the litigation cycle when the vast 
majority of transactional costs have 
already been incurred? The vast 
majority of cases are ripe, at an early 
stage, for a mutually agreeable reso-
lution that is in the best interests of 
both parties…Litigation is not a prof-
it center…A balance must be struck 
as to when to resolve and when to 
litigate aggressively…

In my opinion, the Michigan Business 
Mediation Program is one of the crucial 
initiatives that businesses in Michigan can 
favorably embrace in attempting to strike 
that balance. It will provide Michigan busi-
nesses with an appropriate “off ramp” from 
the litigation highway that can be intelligent-
ly and appropriately taken at an early time in 
the dispute resolution process when transac-
tional costs can be minimized, business rela-
tionships can be preserved, and the parties 
to a dispute can be empowered to formulate 
“their own” resolution rather than having a 

resolution imposed upon them by a court, 
jury or arbitrator. 

How Does It Work?
The MBMP is designed to provide businesses 
with a specifi c mechanism to reap the ben-
efi ts of early mediation, while at the same 
time providing support to the nonprofi t dis-
pute resolution community. In the interest 
of reducing the costs of traditional litigation 
and producing a mutually satisfactory solu-
tion for all concerned, businesses that wish to 
join may fi rst register without cost or obliga-
tion. Members then have the opportunity to 
sign a pledge stating that they agree to work 
toward resolving business disputes before 
litigation through mediation in appropriate 
cases. In the event mediation does not resolve 
the matter, signatories retain the option to 
pursue other avenues, such as litigation. The 
program connects the parties and determines 
their preference for when and where media-
tion should take place. The parties are then 
provided with a roster of experienced busi-
ness mediators who provide mediation ser-
vices at their regular rates. MBMP is asking 
our mediators to donate charitably 10 per-
cent of their fee to DRAM for distribution to 
the community dispute resolution centers in 
order to support dissemination of mediation 
services to the public.

How is the MBMP Program Being 
Presented to Businesses and 
Their Lawyers?
The MBMP is being offered as a service to 
businesses. The focus of the program is to 
address the interests, concerns, and needs of 
businesses in the resolution of disputes by 
offering a process that is often better, faster, 
less expensive, and more effi cient than tradi-
tional litigation. With no registration costs, 
businesses may sign on to the program if they 
are interested. They may also sign the pledge, 
send it in, and advise DRAM when they have 
a business dispute in need of mediation. 

MBMP believes mediation is the answer 
for business disputes because typically 
the relationship between the parties is an 
extremely important factor. Mediation, by its 

Michigan Business Mediation 
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nature, focuses upon solutions rather than 
positions. Further, there are often business 
considerations underlying the dispute the 
resolution of which can benefi t both sides. 
Mediation may have the fl exibility to deliver 
innovative solutions, which a lawsuit can-
not provide. In addition, any business that 
has experienced protracted litigation knows 
that it can involve large transactional costs, 
not only in dollars but also as a distraction 
from the core business. As a result, business-
es are becoming increasingly aware that it is 
frequently in their best interests to resolve 
disputes early in the process. The MBMP 
provides them with this opportunity and a 
specifi c mechanism to do so.

MBMP is inviting interested businesses 
and their attorneys to join it in building the 
program within their own industries with the 
goal of addressing specialized concerns that 
may arise within different business segments. 
Interested persons should contact DRAM’s 
Director, David Gruber at resolve@tds.net or 
Tony Braun at (313)823-0192.

MBMP is also seeking to identify individ-
ual businesses in key segments of the market 
who would be interested in serving as cham-
pions of this program among their peers. 
These business segments include automotive 
suppliers, commercial real estate, construc-
tion, fi nancial services, health services, man-
ufacturing, retail, and technology. 

Are There Similar Programs in 
Other States?
Nina Meierding, keynote speaker at the 
most recent ANDRI, together with  Randy 
Lowry, Peter Robinson, and others built a 
very similar program in southern California 
a few years ago. Their program also involves 
paid mediators collaborating with the non-
profi t community. It now enjoys widespread 
use and has worked very well in providing 
businesses and other professionals with the 
opportunity to resolve their disputes. 

What Is on the Horizon for 
Training Business-to-Business 
Mediators?
Under the leadership of Mary Bedikian, MSU 
College of Law has a newly approved con-
centration in Alternative Dispute Resolu-
tion. The MSU College of Law ADR Program 
provides specialized mediator training for 
business-to-business disputes. The fi rst 12-
hour session was held June 9 and 10 at the 
MSU Management Training Center in Troy, 

Michigan and  future training sessions are 
planned.

Why Should You Care?
DRAM believes the MBMP  will allow the 
business community, its lawyers, and busi-
ness mediators to collaborate in achieving 
timely and cost effective resolutions of busi-
ness disputes. If you are interested in help-
ing to build this program, DRAM needs help 
from attorneys, business leaders, and media-
tors who share the belief that this program 
will deliver value to all concerned. 

MBMP is intended to provide a specifi c 
mechanism/program to bring parties into 
mediation, including a neutral intake pro-
cess, a neutral site, experienced and specially 
trained mediators in business disputes, and a 
program that will promote and develop the 
mediation process in business cases. DRAM 
believes this program will improve as more 
businesses in each segment sign up and com-
mit to early mediation as part of their dispute 
resolution process.

DRAM anticipates that MBMP will have 
statewide application and is recruiting law-
yers who are interested in identifying, broad-
casting, and/or presenting to business asso-
ciations and entities statewide that stand to 
benefi t from the program. 

DRAM is also recruiting mediators who 
have background, training, and/or experi-
ence in mediating business disputes. The ini-
tial criteria for mediators will be qualifi cation 
for SCAO approved court mediation. Inter-
ested mediators should email Tony Braun 
and attach their CV and rate schedule.We 
would also welcome hearing any questions, 
comments, or concerns you might have. 
Please don’t hesitate to contact either Dave 
Gruber, DRAM’s Director at (517) 485-2274, 
resolve@tds.net or Tony Braun at (313)823-
0192, rlbraun@hotmail.com. 

NOTE
1. According to the Michigan Supreme Court 2005 

Annual Report, p 31, slightly more than two percent of 
circuit cases were disposed of by a jury or bench verdict 
in 2005. This report is available online at http://www.
courts.michigan.gov/scao/resources/publications/
statistics/2005/2005execsum.pdf.
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Magee v DaimlerChrysler Corp, 472 Mich. 108, 693 NW2d 
166 (2005), and overruling Jacobson, since accrual begins 
when the adverse discriminatory acts occur, not when any 
actual damage results. MCL 600.5827. Thus, if a plaintiff’s 
complaint does not make out a claim of discriminatory dis-
charge, a claim of constructive discharge for a separation 
from employment occurring after the alleged discrimina-
tory acts cannot serve to extend the period of limitations 
for discriminatory acts committed before the termination.

Taxation—Property Tax—Mutual Mistake of 
Fact Refunds
In Ford Motor Co v City of Woodhaven, 475 Mich 425, 716 
NW2d 247 (2006), petitioner fi led incorrect personal prop-
erty statements with the respondent, which accepted and 
relied on the statement to calculate petitioner’s property 
taxes. Petitioner later discovered the errors and sought 
refunds based on the “mutual mistake of fact” remedy in 
MCL 211.53a. The Michigan Tax Tribunal (MTT) refused 
to allow petitioner to amend one of its petitions, which 
named the incorrect taxing authority as defendant, and 
named multiple parcels in its petition, in contravention of 
MTT administrative rules. 1999 AC, R 205.1240. The MTT 
and the court of appeals, for different reasons, also con-
cluded petitioner did not state valid claims of mutual mis-
take of fact within the meaning of MCL 211.53a. The court 
of appeals, for instance, ruled that this was not a mutual 
mistake on the same facts because petitioner believed cer-
tain of its assets were taxable and respondent that peti-
tioner’s property statement was accurate, the problem was 
petitioner’s “sole mistake,” and contract law principles 
were not applicable to property tax law.

The Michigan Supreme Court ruled that “mutual mis-
take of fact” has a “peculiar … meaning under the law” 
and should be understood in light of common law deci-
sions. The Court defi ned mutual mistake of fact in Michi-
gan common law to mean “an erroneous belief, which is 
shared and relied on by both parties, about a material fact 
that affects the substance of the transaction.” Although 
most material mistake decisions involved contract law, the 
defi nition itself could be applied here. The Court held that 
both parties were mistaken about the same thing – that 
the property statements were correct, so it was a mutual 
mistake under Michigan law. Further, the MTT abused its 
discretion when it denied petitioner’s motion to amend its 
petition; since the claim was no longer futile, the MTT had 
no reasonable grounds to disallow the amendment of the 
petition.

Contracts—Suits by Third Party 
Benefi ciaries
In Kisiel v Holz, No 267487, 2006 Mich App LEXIS 2606 
(Mich Ct App August 29, 2006), a general contractor con-
structing plaintiff’s residence entered into an oral contract 
with a subcontractor for excavation and pouring of con-
crete. After the residence was completed, cracks appeared 
in the basement walls and fl oors. Plaintiff named the sub-
contractor as a co-defendant, suing it for breach of contract, 

Labor and Employment—Retaliation
In Burlington N & Santa Fe Ry v White, No 05-259, 126 S 
Ct 2405 (June 22, 2006), the respondent accused her super-
visor of sexual harassment. She was then reassigned to 
a different position, and then became involved in a dis-
pute with her new supervisor and was suspended 35 days 
without pay. The petitioner concluded the respondent had 
not been insubordinate, reinstated her, and awarded her 
35 days of back pay. Nevertheless, the respondent sued, 
charging the job change and suspension was an unlawful 
retaliation under Title VII. 42 USC 2000e-3(a). The respon-
dent was awarded $43,000 compensatory damages at the 
U.S. District court level, which was upheld by the Sixth 
Circuit.

The Supreme Court affi rmed, holding that 42 USC 
2000e-3(a), the retaliation provision, does not confi ne the 
actions and harms it forbids to those that are related to 
employment or that occur at the workplace, differing from 
the substantive prohibition against discrimination at the 
workplace. 42 USC 2000e-2. The anti-retaliation provision 
covers those (and only those) employer actions that would 
have been materially adverse to a reasonable employee or 
job applicant in fi ling a claim against the employer. This 
means that the employer’s actions must be harmful to the 
point that they could well dissuade a reasonable worker 
from making or supporting a charge of discrimination. In 
this case, the new position’s duties were more arduous, 
and a month without pay would be found injurious by 
itself by many employees, even if they were later given 
back pay. Moreover, respondent received medical treat-
ment for emotional distress during her suspension.

Labor and Employment—Statute of 
Limitations on Discrimination Claims
In Joliet v Pitoniak, 475 Mich 30, 715 NW2d 60 (2006), plain-
tiff had fi led a claim against her employer for violation of 
the Civil Rights Act, MCL 37.2101 et seq, breach of con-
tract, and misrepresentation. The alleged discriminatory 
acts occurred more than three years prior to the November 
30, 2001 fi ling date. The trial court and court of appeals 
denied defendants’ motion for summary dismissal on 
statute of limitations grounds, ruling that the 3-year limit 
(MCL 600.5805(9)) tolled until the date of plaintiff’s last 
day of work, relying on Collins v Comerica Bank, 468 Mich. 
628, 664 NW2d 713 (2003) and Jacobson v Parda Fed Credit 
Union, 457 Mich. 318, 577 NW2d 881 (1998). 

The Supreme Court reversed, granting the defendants’ 
motion, holding that unless plaintiff had fi led for dis-
criminatory discharge, as in Collins, the statute of limita-
tions runs from the date of the discriminatory acts, citing 
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negligent performance of contract, and breach of implied 
warranty of habitability. The trial court granted the sub-
contractor’s motion for summary judgment. On appeal, 
the Court of Appeals affi rmed, holding that although the 
work performed by a subcontractor ultimately benefi ted 
the plaintiff as the property owner, he was not the intend-
ed third-party benefi ciary of the contract between the 
general contractor and the subcontractor in the absence 
of clear contractual language or an express promise to the 
contrary. The plaintiff’s negligence claim failed because 
he did not allege a duty on the part of the subcontractor 
separate and distinct from the oral contract between the 
contractors. The implied warranty of habitability claim 
also failed because neither the general contractor nor the 
subcontractor was a builder-vendor as described in Smith 
v Foerster-Bolser Constr, Inc, 269 Mich App 424, 711 NW2d 
421 (2006), because the general contractor had agreed to 
construct a new home on land already owned by the pur-
chaser.

Franchising—Breach of Contract
In Hamade v Sunoco Inc, 271 Mich App 145, 721 NW2d 233 
(2006), plaintiff had owned and operated a Sunoco gas 
station for many years, operating under a 1989 franchise 
agreement that had been extended year by year until 1996. 
In 1997, defendant stated that it would not sign a new agree-
ment until plaintiff made certain improvements. Plaintiff 
did so, and signed the franchise agreement but alleged 
that he did so on an oral assurance that defendant would 
not open or license another gas station within a certain dis-
tance of plaintiff’s. In 2000, Sunoco approved a new station 
one mile from plaintiff’s, and later that year, plaintiff was 
sold an allegedly bad batch of gasoline by defendant. Plain-
tiff sued in 2001, alleging breach of contract and tortuous 
interference with a business relationship by intentionally 
delivering defective fuel, and a breach of Michigan’s Fran-
chise Investment Law (MFIL). MCL 445.1501 et seq. After 
a protracted procedural history, the trial court ultimately 
summarily dismissed all of plaintiff’s claims in 2005.

On appeal, the Court of Appeals ruled that plain-
tiff did not fall under the defi nition of franchisee under 
MFIL, because he had never paid a franchise fee. MCL 
445.1502(3)(c). There was no formal “franchise fee” in the 
agreement; although the relationship included minimum 
purchase and inventory requirements, which can be “indi-
rect” franchise fees, but only if the price charged is above 
market and the inventory requirements are excessive. 
MCL 445.1503(1). The Court found that the evidence on 
the record did not support the allegation that the whole-
sale price charged the plaintiff was excessive or that the 
quota was unreasonable at the time the agreement was 
signed. MFIL is designed to apply to franchise agree-
ments at formation, and cannot change them into franchise 
agreements mid-contract. The required improvements to 
the station in 1997 were not franchise fees, because the 
improvements primarily benefi ted the plaintiff. A $55,000 
advance to plaintiff, absent excessive interest, and required 

attendance at seminars, absent mandatory fees, also did 
not establish the existence of franchise fees. The court 
also held that an integration clause in the 1997 agreement 
precluded any allegations of an oral agreement under the 
parol evidence rule.

Taxation—Sales Tax—“Bad Debt” Refunds
In DaimlerChrysler Servs of N America, LLC v Department 
of Treasury, No 264323, 2006 Mich App LEXIS 2285 (July 
25, 2006), plaintiff sought relief from tax overpayments on 
cars sold by affi liated dealers in 1998 and 2000, under the 
“bad debt” provision of the General Sales Tax Act (GSTA). 
MCL 205.51 et seq. Under a fi nancing agreement with the 
dealers, if the purchaser qualifi ed for fi nancing, the dealers 
were paid the full purchase price, plus sales tax that was 
remitted to the state by the dealer. In cases where purchas-
ers defaulted on the car loans, and plaintiff was not able 
to recoup the original purchase price, lower courts had 
ruled that plaintiff could not also recoup the excess sales 
tax paid, because the plaintiff was not a “taxpayer” under 
the meaning of the statute. The taxable moment occurred 
between the dealer (the seller of the vehicle) and the pur-
chaser; the “bad debt” provision only applied to “sales at 
retail.” 

The Court of Appeals noted that the pre-2004 GSTA 
defi ned a taxpayer as “a person subject to tax under this 
act” and included the defi nition of “person” as “...any 
group or combination acting as a unit…” MCL 205.51(1)(a), 
(h). The Court held that a taxpayer need not be a single 
retailer for the purposes of the bad debt provision; a sales 
fi nance company along with its affi liated dealers “acting 
as one unit” to make sales of motor vehicles and engaged 
in business in Michigan was a taxpayer for this provision 
as well. 

Taxation—Use Tax—Resale Vehicle 
Exemption
In Betten Auto Ctr, Inc v Department of Treasury, Nos 265976, 
265977, 265978, 2006 Mich App LEXIS 2416 (August 1, 
2006), plaintiff had purchased “demonstration vehicles” 
for resale, which were driven by employees for a limited 
time on condition that they were not used for personal 
use and were allowed to be showed to customers during 
business hours. Defendants appealed from a ruling by 
the Court of Claims that these vehicles were exempt from 
the 6 percent use tax, MCL 205.91 et seq, under the resale 
exemption in MCL 205.94(1)(c). The number of exempted 
vehicles under MCL 205.94(1)(c) varies with the overall 
volume of car sales at the dealership, up to a maximum of 
25 per calendar year.

On appeal, defendants argued that at least the demon-
stration vehicles beyond the fi rst 25 should be taxed at the 
6 percent rate, because the employees’ use of the vehicles 
was a “conversion” under MCL 205.97. For demonstration 
vehicles used before March 27, 2002, the Court of Appeals 
disagreed, holding that the MCL 205.97 applied only to 
consumers, and thus the employees’ use was not a conver-
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sion. The dealerships clearly were not consumers because 
they did not purchase the vehicles for personal, family, 
or household use “with no intention of resale,” and the 
employees specifi cally agreed not to use the vehicles for 
personal reasons. In 2002, the Legislature amended MCL 
205.93(2), which applied a reduced use tax rate of 2.5 per-
cent and a $30 monthly charge for vehicles “held for resale” 
that did not fall within the MCL 205.94(1)(c) “demonstra-
tion vehicle” exemption. The Court held that the “resale 
exemption” also mentioned in MCL 205.94(1)(c) directly 
confl icted with the purpose of the 2002 amendment, and 
thus the 2.5 percent tax rate did apply to vehicles beyond 
the number allowable as exempt demonstration vehicles 
under MCL 250.94(1)(c) that were used by the dealership 
employees after March 27, 2002. 

Labor and Employment—Americans with 
Disabilities Act
In EEOC v Watkins Motor Lines, Inc, 2006 US App LEXIS 
23177 (6th Cir 2006), the court of appeals upheld a district 
court granting of the defendant’s motion for summary 
judgment. The district court held that the plaintiff’s mor-
bid obesity, unrelated to any physiological cause is not an 
impairment under the Americans with Disabilities Act of 
1990 (ADA), and thus plaintiff’s discharge from his job 
was not a violation of the ADA. Moreover, the defendant 
did not perceive the plaintiff to be substantially limited 
in major life activities, which would have also qualifi ed 
plaintiff to sue under the ADA. 42 USC 12102(2)(A), (C).

On appeal, plaintiff argued that the defendant per-
ceived him as having an ADA impairment, and thus fell 
under the protection of the act. The court held that obe-
sity (even morbid obesity) is not normally an impairment, 
but gross obesity or obesity caused by another underlying 
physical or mental impairment may constitute an impair-
ment. 

Labor and Employment—Family and Medical 
Leave Act
In Killian v Yorozu Auto Tenn, Inc, 454 F3d 549 (6th Cir 2006), 
plaintiff, an hourly spot-welder, fi led for a two-week medi-
cal leave under the Family and Medical Leave Act (FMLA). 
29 USC 2601 et seq. During surgery, her doctor found her 
condition was more serious, and plaintiff requested a one-
week leave extension from the company nurse. The nurse 
did not have the authority to grant such an extension, and 
when plaintiff tried to rectify the situation by fi ling addi-
tional medical certifi cation for the extended leave a day 
after her original leave was to expire, the company fi red 
her. Plaintiff ultimately found a job as a cosmetologist 
after using a retaining grant. At trial, defendant’s leave 
policy was found, on its terms, to have violated FMLA, 
and plaintiff was awarded $55,000.

The Sixth Circuit affi rmed, noting that plaintiff did not 
violate the FMLA notice requirements, 29 CFR 825.302, 
and even if so, violations of the notice requirements did 
not constitute grounds for dismissal. 29 CFR 825.304(a). 

Finally, defendant was obligated to provide 15 days for 
plaintiff to provide medical certifi cation after its request. 
29 CFR 825.311. Remedy for failure to this was also de-
layed leave, not termination. Defendant could not use a fi t-
ness-for-duty requirement to terminate plaintiff, since this 
policy was uniformly applied to all employees. In terms of 
the damage award, the Court ruled the trial court’s ground 
for awarding it was in error, since plaintiff had not demon-
strated a causal connection between the FMLA leave and 
her termination. However, alternate grounds, interference 
with FMLA rights, were present. Since plaintiff’s leave 
was proper, defendant’s refusal to reinstate her was inter-
ference with her FMLA rights under 29 USC 2614(a). Fi-
nally, plaintiff’s enrollment in school after an eight-month 
search for an equivalent job was not a failure to mitigate 
damages.

54 THE MICHIGAN BUSINESS LAW JOURNAL —FALL 2006



Index of Articles
(vol XVII and succeeding issues)

55

ADR
appeals of arbitrability, effect on lower courts  XXVI No 

2, p. 37
arbitration, pursuit of investors’ claims  XVI No 2, p. 5
commercial dispute resolution, new horizons  XXII No 

2, p. 17
mediation instead of litigation for resolution of valua-

tion disputes  XVII No 1, p. 15
Advertising injury clause, insurance coverage  XXIV No 

3, p. 26
Agriculture

Farm Security and Rural Investment Act of 2002  XXII 
No 3, p. 30

succession planning for agribusinesses  XXIV No 3, p. 
9

Antiterrorism technology, federal SAFETY Act  XXIV No 
3, p. 34

Antitrust compliance program for in-house counsel  XXII 
No 1, p. 42

Assignments for benefi t of creditors  XIX No 3, p. 32
Attorney-client privilege, tax matters  XXIV No 3, p. 7.  See 

also E-mail
Automotive suppliers

disputes in automotive industry, lessons learned  XXVI 
No 2, p. 11

extending credit in era of contractual termination for 
convenience  XXVI No 1, p. 49

Bankruptcy
Bankruptcy Abuse Prevention and Consumer Protec-

tion Act of 2005  XXV No 3, p. 27
default interest  XXIII No 2, p. 47
dividends and other corporate distributions as avoid-

able transfers  XVI No 4, p. 22
franchisors, using bankruptcy forum to resolve disputes  

XVI No 4, p. 14
in-house counsel’s survival guide for troubled times  

XXII No 1, p. 33
intellectual property, protecting in bankruptcy cases  

XXII No 3, p. 14
ordinary course of business  XXIII No 2, p. 40;  XXVI 

No 1, p. 57
overview of Bankruptcy Reform Act of 1994  XVI No 

4, p. 1
partners and partnership claims, equitable subordina-

tion  XVI No 1, p. 6
prepayment penalty provisions in Michigan, enforce-

ability in bankruptcy and out  XVI No 4, p. 7
prepayment premiums in and out of bankruptcy  XXIII 

No 3, p. 29
Banks.  See Financial institutions
Business Court in Michigan  XXV No 3, p. 9
Business judgment rule

corporate scandals and business judgment rule  XXV 
No 3, p. 19

Disney derivative litigation  XXV No 2, p. 22
Certifi cated goods, frontier with UCC  XXIV No 2, p. 23
Charitable Solicitations Act, proposed revisions  XXVI No 

1, p. 14
Charities. See Nonprofi t corporations or organizations
Chiropractors and professional service corporations  XXIV 

No 3, p. 5
Choice of entity 

2003 tax act considerations  XXIII No 3, p. 8
frequently asked questions  XXV No 2, p. 27
getting it right the fi rst time  XXVI No 1, p. 8

Circular 230 and tax disclaimers  XXV No 2, p. 7
Class Action Fairness Act of 2005  XXV No 3, p. 15
Click-wrap agreements under UCC, mutual assent  XXVI 

No 2, p. 17
Commercial fi nance lease agreements  XXVI No 2, p. 21
Commercial litigation

business court in Michigan  XXV No 3, p. 9
Class Action Fairness Act of 2005  XXV no 3, p. 15
economic duress, proving in Michigan  XXVI No 2, p. 

25
electronic discovery  XXII No 2, p. 25
future lost profi ts for new businesses, proving in post-

Daubert era  XXVI No 2, p. 29
Competitor communications, avoiding sting of the unbri-

dled tongue  XVIII No 1, p. 18
Computers. See Technology Corner.
Confi dentiality agreements, preliminary injunctions of 

threatened breaches  XVI No 1, p. 17
Contracts. See also Automotive suppliers

doctrine of culpa in contrahendo and its applicability to 
international transactions  XXIV No 2, p.36

letters of intent, best practices  XXV No 3, p. 44
liquidated damages and limitation of remedies clauses  

XVI No 1, p. 11
setoff rights, drafting contracts to preserve  XIX No 1, 

p. 1
Corporate counsel.  See In-house counsel
Corporations.  See also Business judgment rule; Nonprofi t 

corporations; Securities
2001 amendments to Business Corporation Act  XXI No 

1, p. 28
deadlocks in closely held corporations, planning ideas 

to resolve  XXII No 1,p. 14
Delaware and Michigan incorporation, choosing 

between  XXII No 1, p. 21
Delaware corporate case law update (2005)  XXV No 2, 

p. 49
derivatives transactions, explanation of products 

involved and pertinent legal compliance consider-
ations  XVI No 3, p. 11

dissenter’s rights: a look at a share valuation  XVI No 
3, p. 20

dividends and other corporate distributions as avoid-
able transfers  XVI No 4, p. 22

employment policies for the Internet, why, when, and 
how  XIX No 2, p. 14



insolvency, directors’ and offi cers’ fi duciary duties to 
creditors when company is insolvent or in vicinity 
of insolvency  XXII No 2, p. 12

interested directors, advising re selected problems in 
sale of corporation  XVI No 3, p. 4

minority shareholder oppression suits  XXV No 2, p. 16
proposed amendments to Business Corporation Act 

(2005)  XXV No 2, p. 11
Sarbanes-Oxley Act of 2002  XXII No 3, p. 10
shareholder standing and direct versus derivative 

dilemma  XVIII No 1, p. 1
technical amendments to Michigan Business Corpora-

tion Act (1993)  XVI No 3, p. 1
Creditors’ rights.  See also Entireties property; Judgment 

lien statute
assignments for benefi t of creditors  XIX No 3, p. 32
claims in nonbankruptcy litigation  XIX No 3, p. 14
cross-border secured lending transactions in United 

States and Canada, representing the lender in  XVI 
No 4, p. 38

decedent’s estates, eroding creditors’ rights to collect 
debts from  XIX No 3, p. 54

fi duciary duties of directors and offi cers to creditors 
when company is insolvent or in vicinity of insol-
vency  XXII No 2, p. 12

judgment lien statute, advisability of legislation  XXIII 
No 2, pp. 11, 24

necessaries doctrine, Michigan’s road to abrogation  
XIX No 3, p. 50

nonresidential real property leases, obtaining exten-
sions of time to assume or reject  XIX No 3, p. 7

prepayment penalty provisions in Michigan, enforce-
ability in bankruptcy and out  XVI No 4, p. 7

out-of-court workouts  XIX No 3, p. 9
personal property entireties exemption, applicability to 

modern investment devices  XXII No 3, p. 24
receiverships  XIX No 3, p. 16
trust chattel mortgages  XIX No 3, p. 1.

Cybercourt for online lawsuits  XXI No 1, p. 54
Cybersquatting and domain name trademark actions  XXII 

No 2, p. 9
Deadlocks in closely held corporations, planning idea to 

resolve  XXII No 1, p. 14
Delaware and Michigan incorporation, choosing between  

XXII No 1, p. 21
Delaware corporate case law update (2005)  XXV No 2, p. 

49
Derivatives transactions, explanation of products involved 

and pertinent legal compliance considerations  XVI No 
3, p. 11

Did You Know?
acupuncture  XXVI No 2, p. 7
chiropractors and professional service corporations  

XXIV No 3, p. 5
educational corporations or institutions  XXIV No 1, p. 

5;  XXIV No 3, p. 5
expedited fi ling  XXV No 3, p. 6;  XXVI No 1, p. 5

fee changes for authorized shares  XXV No 3, p. 6;  XXVI 
No 1, p. 5

fi nding the proper agency  XXV No 2, p. 5
LLC Act amendments (2002)  XXIII No 2, p. 5
mold lien act amendments  XXII No 2, p. 5
names for business entities  XXIII No 1, p. 5;  XXV No 

1, p. 5
professional service corporations  XXII No 1, p. 5
special entity acts  XXV No 3, p. 5
summer resort associations  XXIV No 3, p. 6
uniform and model acts  XXIV No 2, p. 5
viewing entity documents  XXIV No 3, p. 5

Digital signatures  XIX No 2, p. 20
Disaster preparations for law fi rms  XXI No 1, p. 7
Discovery of electronic information in commercial litiga-

tion  XXII No 2, p. 25
Dissenter’s rights: A look at a share valuation  XVI No 3, 

p. 20
Dissolution of Michigan LLC when members deadlock  

XXV No 3, p. 38
Domain names  XXI No 1, p. 48;  XXII No 2, p. 9
Economic duress, proving in Michigan  XXVI No 2, p. 25
E-mail

encryption and attorney-client privilege  XIX No 2, p. 
26

monitoring of e-mail and privacy issues in private sec-
tor workplace  XXII No 2, p. 22

unencrypted Internet e-mail and attorney-client privi-
lege  XIX No 2, p. 9

Educational corporations  XXIV No 1, p. 5;  XXIV No 3, p. 
5

Employment.  See also Noncompetition agreements
Internet policies: why, when, and how  XIX No 2, p. 14
monitoring of e-mail and privacy issues in private sec-

tor workplace  XXII No 2, p. 22
sexual harassment, employer liability for harassment of 

employees by third parties  XVIII No 1, p. 12
Empowerment zones, business lawyer’s guide to  XVII No 

1, p. 3
Entireties property

exemption for personal property, applicability to mod-
ern investment devices  XXII No 3, p. 24

federal tax liens  XXII No 2, p. 7; XXIII No 2, p. 28
LLC interests  XXIII No 2, p. 33

Ethics, disaster preparations  XXI No 1, p. 7
Export controls and export administration  XXIV No 1, p. 

32
Farm Security and Rural Investment Act of 2002  XXII No 

3, p. 30
Fiduciary duties

insolvent company or in vicinity of insolvency, duties 
of offi ces and directors to creditors  XXII No 2, p. 12

LLC members, duties and standards of conduct  XXIV 
No 3, p. 18

Financial institutions

56 THE MICHIGAN BUSINESS LAW JOURNAL —FALL 2006



cross-border secured lending transactions in United 
States and Canada, representing the lender in  XVI 
No 4, p. 38

federal legislation giving additional powers to banks 
and bank holding companies  XX No 1, p. 1

Foreign trade zones  XXIV No 3, p. 40
Franchino v Franchino, minority shareholder oppression 

suits  XXV No 2, p. 16
Franchises

bankruptcy forum to resolve disputes  XVI No 4, p. 14
less-than-total breach of franchise agreement by fran-

chisor, loss or change in format  XVI No. 1, p. 1
Petroleum Marketing Practices Act, oil franchisor–fran-

chisee relationship  XVIII No 1, p. 6
Gramm-Leach-Bliley’s privacy requirements, applica-

bility to non-fi nancial institutions  XX No 1, p. 13
new Banking Code for new business of banking  XX No 

1, p. 9
revised UCC Article 9, impact on commercial lending  

XXI No 1, p. 20
Gaming in Michigan, primer on charitable gaming  XXVI 

No 1, p. 21
Information security  XXIII No 2, p. 8;  XXIII No 3, p. 10
In-house counsel

antitrust compliance program  XXII No 1, p. 42
pension funding basics  XXV No 1, p. 17
risk management  XXV No 1, p. 10
survival guide for troubled times  XXII No 1, p. 33

Insolvency, directors’ and offi cers’ fi duciary duties to 
creditors when company is insolvent or in vicinity of 
insolvency  XXII No 2, p. 12

Installment contracts under UCC 2-612, perfect tender rule  
XXIII No 1, p. 20

Insurance
risk management for in-house counsel  XXV No 1, p. 

10
scope of advertising injury clause  XXIV No 3, p. 26

Intellectual property
bankruptcy cases  XXII No 3, p. 14
domain name trademark actions  XXII No 2, p. 9

Interested directors, advising re selected problems in sale 
of corporation  XVI No 3, p. 4

International transactions
applicability of doctrine of culpa in contrahendo  XXIV 

No 2, p. 36
documentary letters of credit  XXV No 1, p. 24
foreign trade zones  XXIV No 3, p. 40

Internet.  See also E-mail; Privacy; Technology Corner
corporate employment policies: why, when, and how  

XIX No 2, p. 14
cybercourt for online lawsuits  XXI No 1, p. 54
digital signatures  XIX No 2, p. 20
domain names  XXI No 1, p. 48;  XXII No 2, p. 9
public records, using technology for  XIX No 2, p. 1
sales tax agreement  XXIII No 1, p. 8
year 2000 problem, tax aspects  XIX No 2, p. 4

Investing by law fi rms in clients, benefi ts and risks  XXII 
No 1, p. 25

Joint enterprises, recognition by Michigan courts  XXIII No 
3, p. 23

Judgment lien statute
advisability of legislation  XXIII No 2, pp. 11, 24
new collection tool for creditors  XXIV No 3, p. 31

Judicial dissolution of Michigan LLC when members 
deadlock  XXV No 3, p. 38

Law fi rms, benefi ts and risks of equity arrangements with 
clients  XXII No 1, p. 25

Leases
commercial fi nance lease agreements  XXVI No 2, p. 21
obtaining extensions of time to assume or reject  XIX 

No 3, p. 7
Letters of credit in international transactions  XXV No 1, 

p. 24
Letters of intent, best practices  XXV No 3, p. 44
Liens.  See also Judgment lien statute

how to fi nd notices of state and federal tax liens  XXIV 
No 1, p. 10

mold lien act amendments  XXII No 2, p. 5
special tools lien act  XXIII No 1, p. 26

Life insurance, critical planning decisions for split-dollar 
arrangements  XXIII No 3, p. 41

Limited liability companies (LLCs)
2002 LLC Act amendments (PA 686)  XXIII No 1, p. 34;  

XXIII No 2, p. 5
anti-assignment provisions in operating agreements, 

impact of UCC 9-406 and 9-408  XXIV No 1, p. 21
buy-sell provisions of operating agreements  XIX No 4, 

p. 60
entireties property  XXIII No 2, p. 33
family property and estate planning, operating agree-

ments for  XIX No 4, p. 49
fi duciary duties and standards of conduct of members  

XXIV No 3, p. 18
joint venture, operating agreements for  XIX No 4, p. 

34
manufacturing business, operating agreements for  XIX 

No 4, p. 2
piercing the veil of a Michigan LLC  XXIII No 3, p. 18
real property, operating agreements for holding and 

managing  XIX No 4, p. 16
securities, interest in LLC as  XVI No 2, p. 19
self-employment tax for LLC members  XXIII No 3, p. 

13
Liquidated damages and limitation of remedies clauses  

XVI No 1, p. 11
Litigation.  See Commercial litigation
Lost profi ts for new businesses in post-Daubert era  XXVI 

No 2, p. 29
Malware grows up: Be very afraid  XXV No 3, p. 8
Mediation instead of litigation for resolution of valuation 

disputes  XVII No 1, p. 15
Mergers and acquisitions, multiples as key to value or dis-

traction  XXIII No 1, p. 31

INDEX OF ARTICLES  57



Minority shareholder oppression suits  XXV No 2, p. 16
Mold lien act amendments  XXII No 2, p. 5
Names for business entities  XXIII No 2, p. 5; XXV No 1, 

p. 5
Necessaries doctrine, Michigan’s road to abrogation  XIX 

No 3, p. 50
Noncompetition agreements

geographical restrictions in Information Age  XIX No 
2, p. 17

preliminary injunctions of threatened breaches  XVI No 
1, p. 17

Nonprofi t corporations or organizations
Charitable Solicitations Act, proposed revisions  XXVI 

No 1, p. 14
compensating executives  XXIV No 2, p. 31
intermediate sanctions, slippery slope to termination  

XXVI No 1, p. 27
lobbying expenses, businesses, associations, and non-

deductibility of  XVII No 2, p. 14
proposed amendments to Michigan Nonprofi t Corpo-

ration Act  XVII No 2, p. 1;  XXIII No 2, p. 70;  XXVI, 
No 1, p. 9

Sarbanes-Oxley Act of 2002, impact on nonprofi t enti-
ties  XXIII No 2, p. 62

Shuffl e up and deal: a primer on charitable gaming in 
Michigan  XXVI No, p. 21

tax exemptions  XXVI No 1, p. 33
trustees, nonprofi t corporations serving as  XVII No 2, 

p. 9
volunteers and volunteer directors, protection of  XVII 

No 2, p. 6
Offshore outsourcing of information technology services  

XXIV No 1, p. ;  XXIV No 2, p. 9
Open source software  XXV No 2, p. 9
Ordinary course of business, bankruptcy  XXIII No 2, p. 40, 

XXVI No 1, p. 57
Partnerships

bankruptcy, equitable subordination of partners and 
partnership claims  XVI No 1, p. 6

interest in partnership as security under Article 9  XIX 
No 1, p. 24

Pension funding basics for in-house counsel  XXV No 1, 
p. 17

Perfect tender rule, installment contracts under UCC 2-612  
XXIII No 1, p. 20

Personal property entireties exemption, applicability to 
modern investment devices  XXII No 3, p. 24

Petroleum Marketing Practices Act, oil franchisor–franchi-
see relationship  XVIII No 1, p. 6

Piercing the veil of a Michigan LLC  XXIII No 3, p. 18
Preliminarily enjoining threatened breaches of noncompe-

tition and confi dentiality agreements  XVI No 1, p. 17
Prepayment penalty provisions in Michigan, enforceabil-

ity in bankruptcy and out  XVI No 4, p. 7
Prepayment premiums in and out of bankruptcy  XXIII No 

3, p. 29
Privacy

drafting privacy policies  XXI No 1, p. 59
Gramm-Leach-Bliley requirements, applicability to 

non-fi nancial institutions  XX No 1, p. 13
monitoring of e-mail and privacy issues in private sec-

tor workplace  XXII No 2, p. 22
Public debt securities, restructuring  XXII No 1, p. 36
Public records, using technology for  XIX No 2, p. 1
Receiverships  XIX No 3, p. 16
Risk management for in-house counsel  XXV No 1, p. 10
S corporations, audit targets  XXV No 3, p. 7
SAFETY Act and antiterrorism technology  XXIV No 3, p. 

34
Sarbanes-Oxley Act of 2002  XXII No 3, p. 10

nonprofi t entities  XXIII No 2, p. 62
public issuers in distress  XXIII No 2, p. 55
relief for smaller public companies  XXVI No 1, p. 42

Securities
abandoned public and private offerings, simplifying 

Rule 155  XXI No 1, p. 18
arbitration, pursuit of investors’ claims  XVI No 2, p. 5
basics of securities law for start-up businesses  XXIV No 

2, p. 13
investment securities, revised UCC Article 8  XIX No 

1, p. 30
limited liability company interests as securities  XVI No 

2, p. 19
public debt securities, restructuring  XXII No 1, p. 36
real-time disclosure, SEC  XXIV No 2, p. 20
Sarbanes-Oxley Act of 2002, public issuers in distress  

XXIII No 2, p. 55
SEC small business initiatives  XVI No 2, p. 8
small business regulatory initiatives, progress or puff-

ery  XVI No 2, p. 1
small corporate offering registration  XVI No 2, p. 13
Uniform Securities Act, technical compliance is required  

XVII No 1, p. 1
venture capital fi nancing, terms of convertible preferred 

stock  XXI No 1, p.9
what constitutes a security, possible answers  XVI No 

2, p. 27
Self-employment tax for LLC members  XXIII No 3, p. 13
Sexual harassment, employer liability for harassment of 

employees by third parties  XVIII No 1, p. 12
Shareholder standing and direct versus derivative dilem-

ma  XVIII No 1, p. 1
Shrink-wrap agreements under UCC, mutual assent  XXVI 

No 2, p. 17
Small Business Administration business designations and 

government contracting  XXIV No 1, p. 29
Software licensing watchdogs  XXV No 1, p. 8
Special tools lien act  XXIII No 1, p. 26
Split-dollar life insurance arrangements, critical planning 

decisions  XXIII No 3, p. 41
Subordination agreements under Michigan law  XXIV No 

1, p. 17
Succession planning for agribusinesses  XXIV No 3, p. 9
Summer resort associations  XXIV No 3, p. 6

58 THE MICHIGAN BUSINESS LAW JOURNAL —FALL 2006



Taxation and tax matters
2001 Tax Act highlights  XXII No 1, p. 7
2004 Tax Acts: What you need to tell your clients  XXV 

No 1, p. 30
attorney-client privilege, losing  XXIV No 3, p. 7
avoiding gift and estate tax traps  XXIII No 1, p. 7
charitable property tax exemptions  XXVI No 1, p. 33
choice of entity  XXIII No 3, p. 8, XXVI No 1, p. 8
Circular 230 and tax disclaimers  XXV No 2, p. 7
federal tax liens and entireties property  XXII No 2, p. 7;  

XXIII No 2, p. 28
how to fi nd notices of state and federal tax liens  XXIV 

No 1, p. 10
Internet sales tax agreement  XXIII No 1, p. 8
IRS priorities  XXIV No 1, p. 7;  XXIV No 2, p. 7
nonprofi t organizations, intermediate sanctions  XXVI 

No 1, p. 27
S corporations, audit targets  XXV No 3, p. 7
self-employment tax for LLC members  XXIII No 3, p. 

13
Tax Increase Prevention and Reconciliation Act of 2005  

XXVI No 2, p. 8
year 2000 problem  XIX No 2, p. 4

Technology Corner.  See also Internet
business in cyberspace  XXIV No 3, p. 8
computer equipment, end-of-life decisions  XXVI No 2, 

p. 9
cybersquatting and domain name trademark actions  

XXII No 2, p. 9
information security  XXIII No 2, p. 8;  XXIII No 3,p. 10
Is It All Good?  XXII No 2, p. 29
malware  XXV No 3, p. 8
offshore outsourcing of information technology servic-

es  XXIV No 1, p. 8;  XXIV No 2, p. 9
open source software  XXV No 2, p. 9
paperless offi ce  XXII No 2, p. 35
software licensing watchdogs  XXV No 1, p. 8
UCITA  XXIII No 1, p. 8

Terrorism, federal SAFETY Act and antiterrorism 
technology  XXIV No 3, p. 34

Tools, special tools lien act  XXIII No 1, p. 26
Trust chattel mortgages  XIX No 3, p. 1
UCITA  XXIII No 1, p. 8
Uniform Commercial Code

anti-assignment provisions in LLC operating agree-
ments, impact of UCC 9-406 and 9-408  XXIV No 1, 
p.21

certifi cated goods, frontier with UCC  XXIV No 2, p. 23
commercial lending, impact of revised Article 9  XXI No 

1, p. 20
compromising obligations of co-obligors under a note, 

unanswered questions under revised UCC Article 3  
XVI No 4, p. 30

demand for adequate assurance of performance  XXIII 
No 1, p. 10

forged facsimile signatures, allocating loss under UCC 
Articles 3 and 4  XIX No 1, p. 7

full satisfaction checks under UCC 3-311  XIX No 1, p. 
16

installment contracts under UCC 2-612, perfect tender 
rule  XXIII No 1, p. 20

investment securities, revised Article 8  XIX No 1, p. 30
notice requirement when supplier provides defective 

goods  XXIII No 1, p. 16
partnership interest as security under Article 9  XIX No 

1, p. 24
sales of collateral on default under Article 9  XIX No 1, 

p. 20
setoff rights, drafting contracts to preserve  XIX No 1, 

p. 1
shrink-wrap and clink-wrap agreements, mutual assent  

XXVI No 2, p. 17
Valuation disputes, mediation instead of litigation for res-

olution of  XVII No 1, p. 15
Venture capital 

early stage markets in Michigan  XXV No 2, p. 34
fi nancing, terms of convertible preferred stock  XXI No 

1, p. 9
Year 2000 problem, tax aspects  XIX No 2, p. 4

INDEX OF ARTICLES 59





ICLE Resources for Business Lawyers
Books 

JUST SUPPLEMENTED!

Michigan Real Property Law, Third Edition   
By John G. Cameron, Jr.      Product #: 2004557120

The authoritative real property treatise, covering all major topics related to Michigan real estate 
law. Analyzes all signifi cant Michigan real property statutes and caselaw. An excellent starting 
point for any real estate research question.

Price: $185.00 

ICLE Partners: $166.50 

JUST SUPPLEMENTED!

Michigan Business Formbook, Second Edition  
Edited by Mark A. Kleist, Robert A. Hudson, and Daniel D. Kopka  Product #: 2001551140

Comprehensive set of sample forms drafted and used by Michigan experts, with commentary. 
Chapters cover contracts, corporations, LLCs, electronic commerce, purchase and sale of a busi-
ness, and more.

Price: $185.00 

ICLE Partners: $166.50 

THE MICHIGAN BUSINESS LAW JOURNAL — FALL 2006 61

After Hours Tax Series: Partnership Tax Basics - Distributions, 
Transfers, & Terminations         
Cosponsored by the Taxation Section of the State Bar of Michigan  Seminar #: 2007CP7421

Understand the key issues in distributions, transfers, and terminations as they relate to partnerships 
and LLCs. Experts demystify the types of distributions from partnerships, rules relating to the 
transfer of partnership interests and the use of managers and service providers in LLC self-employ-
ment taxes. An issue-spotting approach. 
Date: January 23, 2007—3:00 to 6:00                 Location: Plymouth–The Inn at St. John’s
Price: $105 
Cosponsor Members: $85                                  ICLE Partners: Free

2007 LLC & Business Entity Update      
Cosponsored by the Business Law Section of the State Bar of Michigan Seminar #: 2007CR1126

Learn how to best advise your clients on important business entities and LLC issues, like how to 
draft key management provisions, why most deals fall into securities exemptions, how Real Estate 
and other LLCs differ, where to fi nd tax advantages in the LLC Act and more!
Dates: February 9, 2007 Location: Grand Rapids - GVSU Eberhard Center
            February 27, 2007                                                      Plymouth - The Inn at St. John’s
Price: $165                                                           ICLE Partners: Free
Cosponsor Members: $145                                 Lawyers 0–3 years in practice: $95 

Seminars

cosponsored by

The State Bar 
of Michigan

The University of 
 Michigan Law School

Wayne State University 
Law School

The Thomas M. Cooley 
Law School

University of Detroit 
Mercy School of Law

Ave Maria
School of Law 

The education
 provider of the 

State Bar of
 Michigan

1020 Greene Street
Ann Arbor, MI

48109-1444

Phone 
Toll-Free (877) 229-4350

or (734) 764-0533

Fax 
Toll-Free (877) 229-4351

or (734) 763-2412

www.icle.org
(877) 229-4350



I  C L E
The education provider of the State Bar of Michigan
State Bar of Michigan • The University of Michigan Law School • Wayne State University Law School • 
The Thomas M. Cooley Law School • University of Detroit Mercy School of Law • Ave Maria School of Law

ICLE’S ONLINE LIBRARY

Get the Library Today
877-229-4350

www.icle.org/library 

OVER 35 BOOKS–ONE LOW PRICE

Linked to MI Primary Law
Updated Continually
Downloadable Forms

and More!



Notes
THE MICHIGAN BUSINESS LAW JOURNAL — FALL 2006 63



Notes
64 THE MICHIGAN BUSINESS LAW JOURNAL — FALL 2006



SUBSCRIPTION INFORMATION
Any member of the State Bar of Michigan may become a member of the Section and 
receive the Michigan Business Law Journal by sending a membership request and annual 
dues of $20 to the Business Law Section, State Bar of Michigan, 306 Townsend Street, 
Lansing, Michigan 48933-2083.

Any person who is not eligible to become a member of the State Bar of Michigan, and any 
institution, may obtain an annual subscription to the Michigan Business Law Journal by 
sending a request and a $20 annual fee to the Business Law Section, State Bar of Michigan, 
306 Townsend Street, Lansing, Michigan 48933-2083.

CHANGING YOUR ADDRESS?
Changes in address may be sent to:

Membership Services Department
State Bar of Michigan
306 Townsend Street

Lansing, Michigan 48933-2083

The State Bar maintains the mailing list for the Michigan Business Law Journal, all Section 
newsletters, as well as the Michigan Bar Journal. As soon as you inform the State Bar of 
your new address, Bar personnel will amend the mailing list, and you will continue to 
receive your copies of the Michigan Business Law Journal and all other State Bar publica-
tions and announcements without interruption.

CITATION FORM
The Michigan Business Law Journal should be cited as MI Bus LJ.

CONTRIBUTORS’ INFORMATION
The Michigan Business Law Journal invites the submission of manuscripts (in duplicate) con-
cerning commercial and business law. Manuscripts cannot be returned except on receipt 
of proper postage and handling fees. Manuscripts should be submitted to Publications 
Director, Robert T. Wilson, The Michigan Business Law Journal, 150 W. Jefferson, Suite 
900, Detroit, Michigan 48226-4430, or to Daniel D. Kopka, Senior Publications Attorney, 
Institute of Continuing Legal Education, 1020 Greene Street, Ann Arbor, Michigan, 48109-
1444, (734) 936-3432.

DISCLAIMER
The opinions expressed herein are those of the authors and do not necessarily reflect those 
of the Business Law Section.



PRSRT STD
U.S. POSTAGE

P A I D
ANN ARBOR, MI
PERMIT NO. 250

BUSINESS LAW SECTION
State Bar of Michigan
306 Townsend Street
Lansing, Michigan 48933-2083

ROBERT T. WILSON

Publications Director

Published in cooperation with
THE INSTITUTE OF CONTINUING
LEGAL EDUCATION

DANIEL D. KOPKA
Senior Publications Attorney
CHRISTINE MAURER
Copy and Production Editor

S E C T I O N  C A L E N D A R

Council Meetings 

DATE TIME LOCATION

March 2007 TBD TBD

Seminars and Institutes

19TH ANNUAL BUSINESS LAW INSTITUTE

DATES:  June 1-2, 2007 LOCATION:  Boyne Resort, Boyne Mountain


