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Michigan recently became the seventeenth 
state to approve domestic asset protection 
trust (“DAPT”) legislation by enacting the 
Michigan Qualified Disposition in Trust Act 
(the “Act”).1 The Act was signed into law by 
Governor Snyder on December 8, 2016 and 
became effective on March 8, 2017. While a 
DAPT may provide certain tax and estate 
planning benefits,2 the primary benefit of a 
DAPT, as compared to other types of trusts, 
is that a DAPT allows a settlor to retain a 
beneficial interest in the trust while limiting 
the ability of his or her creditors to reach the 
assets transferred to the trust. The Act was 
enacted because, at common law in Michi-
gan and elsewhere, if a person created a 
trust and retained a beneficial interest in the 
trust, known as a “self-settled trust,” then 
the trust’s assets were subject to the claims of 
that person’s creditors.3 

DAPTs are, perhaps, most beneficial for 
individuals who have a high net worth and 
who in the future may be subject to claims 
from creditors due to reversals in the econo-
my or being subjected to malpractice or D&O 
claims not covered by insurance (i.e., real 
estate developers, doctors, corporate execu-
tives and professionals). As discussed below, 
the Act represents a dramatic change to the 
law of asset protection planning in Michigan 
by validating a form of self-settled trust that, 
prior to the enactment of the Act, was invalid 
from an asset protection perspective.4

DAPTs Under the Act
If properly drafted, a DAPT can be funded 
with a settlor’s assets, provide the settler 
with access to those assets as a beneficiary, 
and give the settlor the right to make cer-
tain fiduciary and administrative decisions 
regarding the DAPT and the assets placed 
therein, while at the same time, protect the 
assets from the settlor’s creditors.

The Act establishes several statutory re-
quirements that need to be satisfied for a 
self-settled trust to qualify as a DAPT, in-
cluding: (i) the trust must be irrevocable;5 (ii) 

the trustee of the trust must be a corporate 
trustee or an individual, other than the trans-
feror, that resides in Michigan;6 (iii) the set-
tlor must execute an affidavit stating, among 
other things, that: (a) the transfer won’t ren-
der the settlor insolvent (i.e., the settlor must 
leave sufficient assets out of the trust to sat-
isfy known or anticipated liabilities), (b) the 
transfer is not being completed with intent to 
defraud a creditor, the settlor is not aware of 
any pending or threatened litigation, other 
than that which is disclosed in the affidavit;7 
and (iv) the settlor’s rights are limited as set 
forth in the Act, most notably, that a settlor 
cannot demand that the trustee make a dis-
tribution to the settlor.8

The Act expressly allows the settlor to re-
tain certain rights, powers and interests in-
cluding: (i) the power to direct investments; 
(ii) the power to veto distributions; (iii) the 
power to remove and appoint trustees and 
advisors; (iv) the right to receive income; (v) 
the right to receive principal under a discre-
tionary trust provision or support provision, 
or under the direction of an advisor with re-
spect to either; (vi) the right to receive income 
or principal to pay income taxes on trust in-
come; and (viii) after the settlor’s death, the 
trustee has the power to pay the settlor’s 
debts, the expenses of administering the set-
tlor’s estate, or any estate or inheritance tax 
imposed on or with respect to the estate.9

Creditors’ Rights Under the Act
The primary reason for creating a DAPT is 
to protect an individual’s assets from claims 
of creditors, and the Act provides a number 
of protections to help effectuate this result. 
Notably, a creditor’s sole remedy with 
respect to assets transferred into a DAPT is to 
bring a cause of action to avoid a transfer to 
the DAPT (referred to in the Act as a “quali-
fied disposition”) as a fraudulent transfer 
under the Uniform Voidable Transactions 
Act (“UVTA”)10 by showing either actual 
fraud or constructive fraud.11 Other tradi-
tional remedies, such as seeking to declare 
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the trust void, an alter ego of the settlor and 
garnishment, are precluded if the DAPT is 
created in compliance with the Act.12

Under the UVTA, in order to prove that 
a “qualified disposition” constituted actual 
fraud, the creditor of the settlor must show 
that the transfer was made with “actual in-
tent to hinder, delay or defraud creditors.”13 
Actual fraud is generally established by 
proving the existence of several “badges of 
fraud,” which were originally established 
in the common law, and which were later 
codified in the statute.14 These “[b]adges of 
fraud are not conclusive, but are more or less 
strong or weak according to their nature and 
the number occurring in the same case, and 
may be overcome by evidence establishing 
the bona fides of the transaction.”15 There is 
no bright line rule as to how many badges are 
required to be proven, but Michigan courts 
generally require the presence of at least a 
few of the badges before making a finding of 
actual fraud.16 

Alternatively, a transfer can be avoided 
under the UVTA’s constructive fraud provi-
sions found in MCL 566.34(1)(b) and MCL 
566.35(1). Constructive fraud under MCL 
566.34(1)(b) requires that: (1) the debtor did 
not receive reasonably equivalent value in 
exchange for the transfer; and (2) (a) the debt-
or was engaged in a transaction for which its 
remaining assets were unreasonably small or 
(b) the debtor intended to incur, or believed, 
or reasonably should have believed that it 
would incur debts beyond its ability to pay 
as they became due.17 Similarly, constructive 
fraud under MCL 566.35(1) requires that: (1) 
the creditor’s claim arose before the transfer, 
(2) the debtor was insolvent or became in-
solvent as a result of the transfer, and (3) the 
debtor did not receive reasonably equivalent 
value in exchange for the transfer.18 

Put simply, in order to prove constructive 
fraud under the UVTA, an existing creditor 
must prove that the transfer was made for 
less than a reasonably equivalent value and 
while the transferor was insolvent.19 Because 
transfers to a self-settled trust will generally 
be for no value or consideration, the only ele-
ment that need be proven by such a creditor 
for constructive fraud is that the transfer was 
made while the settlor was insolvent, or that 
such transfer rendered the settlor insolvent. 
The UVTA contemplates a balance sheet test 
for insolvency, providing that “a debtor is in-
solvent if, at a fair valuation, the sum of the 

debtor’s debts is greater than the sum of the 
debtor’s assets.”20 

A plaintiff’s burden of proof with respect 
to a fraudulent transfer is heightened in the 
Act. Generally, the burden of proof to avoid 
a transfer as a fraudulent transfer under the 
UVTA is “preponderance of evidence.”21 The 
Act establishes a higher “clear and convinc-
ing” standard for setting aside a “qualified 
disposition” made under the Act.22

The statute of limitations for avoiding a 
“qualified disposition” as a fraudulent trans-
fer is also shortened. Unlike the six-year stat-
ute of limitations typically applicable under 
the UVTA,23 section 5(3) of the Act generally 
provides that the statute of limitations for 
bringing a fraudulent transfer claim under 
the UVTA expires two years after the “quali-
fied disposition” was made.24 However, if 
the creditor’s claim arose before the “quali-
fied disposition” was made, the Act provides 
that the two-year limitations period can be 
extended to:

. . . one year after the qualified disposi-
tion … was or could reasonably have 
been discovered by the claimant, if the 
person who is or may be liable for any 
claim fraudulently concealed the exis-
tence of the claim or the identity of any 
person who is liable for the claim from 
the knowledge of the person entitled to 
sue on the claim.25

This language begs the question: how 
has the term “fraudulently concealed” been 
interpreted in the caselaw. Although there 
is no caselaw interpreting the term “fraudu-
lently concealed” in the context of the Act, 
fraudulent concealment is a recognized ex-
ception to the general statute of limitations in 
Michigan under the Revised Judicature Act.26 
The elements of fraudulent concealment un-
der Michigan law are: 

1) a material representation which is 
false; 

2) known by defendant to be false, 
or made recklessly without 
knowledge of its truth or falsity; 

3) that defendant intended plaintiff 
to rely upon the representation; 

4) that, in fact, plaintiff acted in 
reliance upon it; and 

5) thereby suffered injury.27 
As explained by the Michigan courts,  

“[f]raudulent concealment means employ-
ment of artifice, planned to prevent inquiry 
or escape investigation, and mislead or hin-
der acquirement of information disclosing a 
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right of action. The acts relied on must be of 
an affirmative character and fraudulent.”28 
It is the burden of a plaintiff seeking to ex-
tend a statute of limitations to show “some 
arrangement or contrivance on the part of the 
defendant, of an affirmative character, de-
signed to prevent subsequent discovery.”29 
Thus, courts have held that tolling of a stat-
ute of limitations only occurs when a defen-
dant commits affirmative acts or misrepresen-
tations designed to prevent a plaintiff from 
discovering its potential claim.30 Moreover, 
the Sixth Circuit Court of Appeals has stated 
that the application of fraudulent conceal-
ment should be premised on a defendant’s 
improper conduct, as well as a plaintiff’s ac-
tual and reasonable reliance thereon.31

Applying this caselaw to the language 
of the Act, in order for the two-year stat-
ute of limitations for avoiding a “qualified 
disposition” to be tolled pursuant to MCL 
700.1045(3)(a)(ii), a settlor or a beneficiary 
of the DAPT must knowingly or recklessly 
make a material misrepresentation regarding 
the existence of the DAPT or of a transfer to 
the DAPT to an existing creditor. Moreover, 
such creditor must rely on that misrepresen-
tation to its detriment. 

In order to avoid a tolling of the statute 
of limitations set forth in the Act, a settlor 
should not conceal the creation of the DAPT 
or any transfers of property into the DAPT. 
Personal financial statements and other dis-
closures regarding the settlor’s assets should 
disclose the existence of the DAPT and any 
property transferred to the trust. Moreover, 
once the asset is transferred into a DAPT, it 
should not be shown as an asset of the set-
tlor.32

Once the statute of limitations has ex-
pired, a creditor appears to have very little 
recourse with respect to assets placed in a 
DAPT. A notable exception to this rule is that, 
in the event that a bankruptcy of the settlor is 
initiated, either voluntarily by the settler or 
involuntarily by one or more creditors, sec-
tion 548(e) of the United States Bankruptcy 
Code establishes a ten-year look-back period 
for avoiding actual fraudulent transfers to a 
self-settled trust.33 Accordingly, an otherwise 
time-barred creditor of a settlor who believes 
that the settlor made a “qualified disposi-
tion” to a DAPT under the Act with “actual 
intent to hinder, delay or defraud creditors” 
may want to consider commencing an invol-
untary bankruptcy case against the settlor 
under section 303 of the Bankruptcy Code.34

Recovery of an Avoided Qualified 
Disposition
Even if a “qualified disposition” is avoided 
under the UVTA, the Act limits a creditor’s 
remedies with respect to such avoided trans-
fer. First, section 7(1) of the Act provides that 
“a qualified distribution may be avoided 
only to the extent necessary to satisfy or pro-
vide for the present value, taking into con-
sideration any uncertainty of the transferor’s 
debt to the creditor at whose instance the 
disposition had been avoided.”35 Thus, the 
avoidance of a qualified distribution does not 
result in the avoidance of the entire transfer. 
Rather, the transfer is only avoided to the 
extent necessary to satisfy the creditor/plain-
tiff’s present claim.36 

Moreover, so long as the trustee has not 
acted in bad faith in accepting or adminis-
tering the property that is the subject of the 
“qualified disposition,” the trustee has a lien 
“against the property that is the subject of the 
qualified disposition” in an amount equal 
to the entire cost, including attorney’s fees, 
incurred by the trustee” in defending the 
fraudulent transfer action.37 Further, where 
the trustee has not acted in bad faith,38 the 
statute provides that the qualified distribu-
tion “is avoided subject to the fees, costs, pre-
existing rights, claims, and interests of the 
trustee.”39 

Section 7(7) of the Act provides:
on avoidance of a qualified disposition 
to the extent permitted under subsec-
tion (1), the sole remedy available to the 
creditor is an order directing the trustee 
to transfer to the transferor the amount 
necessary to satisfy the transferor’s 
debt to the creditor at whose instance 
the disposition has been avoided.40

This remarkable provision seemingly pro-
vides that if a creditor is able to establish 
that a transfer to a DAPT is avoidable under 
the UVTA, the transfer itself is not actually 
avoided or returned.41 Rather, the sole reme-
dy is an order directing the trustee to transfer 
cash in the “amount necessary to satisfy the 
transferor’s debt” to the settlor.

Putting these provisions together, let’s as-
sume that the settlor transfers $1 million in 
artwork to a DAPT and that a creditor suc-
cessfully proves by clear and convincing 
evidence (within the shortened statute of 
limitations) that such transfer was a fraudu-
lent transfer. If the creditor had a contingent 
claim in the amount of $200,000, the court 
would first need to determine the likelihood 
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of the creditor prevailing on such contingent 
claim. Let’s assume that the court assigns 
the creditor a 50% chance of prevailing on 
his claim. In that case, only $100,000 of the 
$1 million transfer is avoidable. If the trust-
ee acted in good faith, she has a lien on the 
amount of the transfer that is avoidable and 
can pay any fees and expenses incurred in de-
fending the fraudulent transfer action out of 
such amount. So, if the trustee incurs $75,000 
in fees in defense of the fraudulent transfer 
action, she would only have to pay $25,000 
to the settlor, not the creditor. The artwork 
stays in the trust. The creditor would then 
have to try to collect the $25,000 from the set-
tlor using the traditional collection remedies 
available under Michigan law. 

Finally, it is worth noting that section 
9(2) of the Act protects the interests of a 
trust beneficiary who, in many cases, will be 
the same party as the settlor. That section 
provides that the interest of a beneficiary in 
a DAPT “is not subject to a process of attach-
ment issued against the beneficiary, and may 
not be taken in execution under any form of 
legal process directed against the beneficiary, 
trustee or trust estate.”42 The “whole of the 
trust estate and the income of the trust estate 
must go to and be applied by the trustee 
solely for the benefit of the beneficiary, free, 
clear, and discharged of and from all obliga-
tions of the beneficiary.”43 So a judgment 
creditor of the beneficiary cannot reach the 
beneficiary’s interest in the trust until after a 
distribution is made, and the trustee cannot 
be compelled to make a distribution. 

These asset protection provisions of the 
Act are powerful, and they go a long way 
towards vitiating any creditor collection ac-
tion that might be taken to collect on the as-
sets of the settlor or the beneficiary when a 
“qualified disposition” under the Act has 
been made. 

Creditor Protections Under the Act
The Act does contain a few creditor protec-
tions, but creditors must act diligently to pro-
tect themselves. First, while it may go with-
out saying, the Act expressly clarifies that a 
valid lien that attaches to property before it 
is transferred to a DAPT survives the dispo-
sition and the trustee takes the property sub-
ject to the lien.44

Additionally, the Act provides that a 
written agreement between a settlor and a 
creditor may provide for any of the follow-
ing: (a) the transferor will have a continuing 

or periodic obligation to disclose any “quali-
fied dispositions” to the creditor, (b) a “quali-
fied disposition” will require the prior writ-
ten approval of the creditor, or (c) that the 
transferor is under those other obligations 
as the creditor may require with respect to 
a “qualified disposition.”45 The Act provides 
that if a transfer that would otherwise qual-
ify as a “qualified disposition” violates such 
an agreement with a creditor, then “with re-
spect to the creditor only, the transfer is not 
a qualified disposition” and the Act does not 
affect the rights of the creditor.46

Given the foregoing, one would expect 
lenders to start incorporating provisions re-
garding DAPTs in their loan and guarantee 
documents and require additional represen-
tations, warranties and limitations on a con-
tinuing basis. In the absence of such provi-
sions, an added emphasis should be placed 
on post-loan due diligence by creditors. Per-
sonal financial statements, for instance, must 
be carefully scrutinized to ensure that trans-
fers to a DAPT are discovered before it is too 
late.

Entireties Property
While entireties property is protected from 
attack in Michigan by a creditor whose claim 
arises against only one of the two spouses, 
the Act provides that if entireties property is 
transferred into a DAPT, the property retains 
its entireties character despite what would 
otherwise appear to be a transfer that would 
destroy or negate it.47  

Even though entireties property outside 
a DAPT may provide protection for a mar-
ried couple from debts of either spouse, there 
may be other reasons to transfer entireties 
property into a DAPT. For example, entire-
ties property is only protected to the extent 
that both spouses are alive and married. If a 
spouse were to die after the entireties prop-
erty was transferred into a DAPT, such prop-
erty will still be immune from the claims of 
creditors of the surviving spouse.48

Professional Protections Under 
the Act
Finally, the Act provides express protection 
and immunity for claims against profession-
als who serve as trustee of a DAPT, or who 
assist in establishing or executing a DAPT. 
Specifically, the Act provides:

(7) With respect to a qualified disposi-
tion, a creditor does not have a claim 
or cause of action against any of the 
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following:
(a) The trustee of a trust that is the 
subject of a qualified disposition.
(b) An advisor of a trust that is the 
subject of a qualified disposition.
(c) A person involved in the counsel-
ing, drafting, preparation, execution, 
or funding of a trust that is the sub-
ject of a qualified disposition.49

This provision is a welcome protection for 
professionals who consult with clients about 
the creation of a DAPT as there is some case-
law over the years in the non-DAPT setting 
suggesting that an attorney may be liable for 
aiding and abetting his or her client in the 
execution of a fraudulent transfer that was 
made in conjunction with asset protection 
planning.

Conclusion
While the public policy with respect to 
DAPTs can and should be debated, the Act 
is now the law in Michigan. The Act is a 
remarkable statute that dramatically chang-
es the law in Michigan with respect to asset 
protection planning. As noted, a DAPT cre-
ated in compliance with the Act can provide 
a substantial benefit to wealthy individuals 
desiring to protect their assets from creditors. 
A few things should be noted in closing how-
ever. 

First, before creating a DAPT, clients need 
to understand that a DAPT means giving up 
control over the assets subject to the “quali-
fied disposition.” Although the Act does per-
mit a settlor/beneficiary of the trust to retain 
some control by allowing him or her to re-
place the trustee, with many clients, the in-
ability to compel distributions from the trust 
may be the end of the discussion. 

Second, even a properly created DAPT is 
not bulletproof. Provided that a “qualified 
disposition” is timely discovered, fraudulent 
transfer law may be a powerful remedy for 
creditors harmed by such a transfer, especial-
ly when the transfer renders the settlor insol-
vent. It should be noted, however, that choice 
of law issues may complicate the analysis 
when a settlor or its assets are “located” out-
side of Michigan. Such issues require careful 
analysis by experienced counsel.50 

Third, the Act will likely provide lim-
ited protection for a settlor who ends up in 
bankruptcy because of the ten-year look back 
period set forth in section 548(e) of the Bank-
ruptcy Code for actual fraudulent transfers 
made to self-settled trusts. Given the chance 

to bring assets transferred by way of a “qual-
ified disposition” back into the bankruptcy 
estate, a bankruptcy judge is perhaps more 
likely to avoid a transfer to a DAPT where 
possible.

Fourth, creating a DAPT that will pass 
muster under the Act is likely to involve sig-
nificant fees and costs. Moreover, because 
of the intricacies associated with complying 
with the Act, as well as the need to evaluate 
a client’s assets and liabilities, and tax and 
estate implications from the creation of a 
DAPT, an individual who is considering the 
establishment of a DAPT will need to confer 
with counsel experienced in trusts and es-
tates, tax and creditors’ rights law, as well as 
financial advisors who can assess the finan-
cial condition and solvency of the individual 
(both before and after the making of a quali-
fied disposition) and valuation of the assets 
to determine whether the creation of a DAPT 
is advisable and in the client’s best interest.

Finally, despite growing approval of 
DAPTs by state legislatures, there are few 
published court opinions validating or 
enforcing DAPTs. When the courts are 
involved, despite what may appear to be 
clear statutory language, there is always 
some uncertainty. Since none of the provi-
sions of the Act have yet been tested in court, 
and because the Act is new and complex and 
changes existing law dramatically, some of 
the conclusions set forth in this article must 
be somewhat preliminary and clients should 
be so advised.
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creditor’s recovery, specifically: (i) if  the creditor’s claim 
is contingent or unliquidated, then the likelihood of  the 
creditor prevailing on liability or amount is considered, 
and (ii) the plaintiff  can obtain only the present value of  
his claim, although the factors for making that determi-
nation are not provided. 

37. MCL 700.1047(2)(a). 
38. A creditor has the burden of  proving by clear 

and convincing evidence that a trustee acted in bad faith. 
MCL 700.1047(3).

39. Id. The Act also provides that if  a trust benefi-
ciary has not acted in bad faith, the beneficiary is entitled 
to retain any distributions received from the trust prior 
to the creditor’s commencement of  the fraudulent trans-
fer action. MCL 700.1047(2)(b).

40. MCL 700.1047(7) (emphasis added). 
41. The use of  the term “amount” in MCL 

700.1047(7) suggests that a trustee cannot be compelled 
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to turn over tangible property to the transferor, even 
if  the transfer involved tangible property. If  the trust 
has no money such that the trustee is unable to return 
an “amount” to the transferor, the creditor/plaintiff  is 
arguably left with no remedy whatsoever. It is unclear 
whether under such circumstances a creditor/plaintiff  
can force the trustee to liquidate property held in the 
trust in a sufficient amount to deal with the claim, in 
other words, to make a transfer to the settlor to provide 
for payment of  the claim. The Act is silent on this point 
and, ultimately, the courts are likely to be asked to make 
this determination.

42. MCL 700.1049. 
43. Id. 
44. MCL 700.1045(10).
45. MCL 700.1045(11).
46. MCL 700.1045(12). 
47. MCL 700.1047(7).
48. See also, MCL 700.1045(4). The Act provides that 

property transferred into a DAPT at least thirty days 
prior to a trust beneficiary’s marriage is excluded from 
marital property. Thus, a DAPT can serve as a form of  a 
prenuptial agreement.

49. MCL 700.1045(7).
50. Which state law governs a fraudulent transfer 

action may differ depending upon what law governs. 
The UFTA does not contain a choice of  law provision. 
The caselaw generally looks to the situs of  the property 
transferred or the law of  the State having the most sig-
nificant relationship to the occurrence and the parties. 
See e.g., Kettering, Kenneth C., Codifying a Choice of  Law 
Rule for Fraudulent Transfer: A Memorandum to the Uniform 
Law Commission, 19 Am. Bankr. L.Rev. 319, 341-342 
(2011). Conversely, the UVTA specifically provides that 
a claim for relief  thereunder is governed by the local law 
of  the jurisdiction in which the debtor is located when 
the transfer is made or the obligation is incurred. In the 
case of  an individual, the individual is located in the 
State of  his or her principal residence. Whereas, an orga-
nization that has only one place of  business is located at 
its place of  business, if  the organization has more than 
one place of  business, it is located in the State of  its 
chief  executive office. 

The Act and the amendments to the UFTA were 
adopted in Michigan before the UVTA was passed. As 
a result, neither the Act, nor the UVTA, address choice 
of  law in the case of  a DAPT. A potential amendment 
to the UVTA is being considered that would provide, in 
the case of  a qualified disposition to a DAPT, the loca-
tion of  the trustee of  the DAPT, as opposed to where 
the individual making the qualified disposition is located, 
governs choice of  law.

The following States have adopted the UVTA: Cali-
fornia, Idaho, New Mexico, North Dakota, Minnesota, 
Iowa, Michigan, Kentucky, Georgia and North Carolina. 
The UVTA has been introduced and is pending in the 
following States: Washington, Indiana, South Carolina 
and New York.
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