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What is it?  Not a cause of action, but a 
doctrine of standing

“Derivative proceeding” means a civil suit in the right of a domestic corporation or a 
foreign corporation that is authorized to or does transact business in this state.  MCL 
450.1491a(a). 

Before filing suit (and unless exceptions apply in some jurisdictions, but not 
Michigan), demand must be made a certain period of time before filing

The corporation may accept or reject the demand, or do nothing 

If the corporation rejects, depending on how it is done, the shareholder action may 
be terminated

If it proceeds, the suit is in the name and for the benefit of the corporation



Why does it exist?  The business 
judgment rule.
The Michigan Supreme Court has stated that “it is not the function of 
the court to manage a corporation.” Reed v. Burton, 73 N.W. 2d 333, 
336 (Mich.1955). “So long as the directors of a corporation control 
its affairs within the limits of the law, matters of business judgment 
and discretion are not subject to judicial review.” Id. at 335 (internal 
quotation omitted). “A court should be most reluctant to interfere 
with the business judgment and discretion of directors in the 
conduct of corporate affairs.” Gowthorpe v. Page (Matter of Estate of 
Butterfield), 341 N.W.2d 453, 459 (Mich. 1983). “In the absence of 
bad faith or fraud, a court should not substitute its judgment for that 
of corporate directors ...”. Id. at 458.



Pre-Statutory Direct Claims
There is no doubt of the power of a court of equity, in case of fraud, 
abuse of trust, or misappropriation of corporation funds, at the 
instance of a single stockholder, to grant relief, and compel a 
restitution; and where the holders of the majority of the stock 
control the directorate, and are themselves the wrongdoers, without 
any showing that the directors have been requested, or the 
corporation has refused, to act.

Miner v Belle Isle Ice Co, 93 Mich 97, 112; 53 NW 218, 223 (1892).



Is the claim direct or derivative?
While corporate directors and officers owe fiduciary duties to the shareholders, “a suit to enforce corporate 
rights or to redress or prevent injury to the corporation, whether arising out of contract or tort, must be 
brought in the name of the corporation and not that of a stockholder, officer, or employee.” Michigan National 
Bank v. Mudgett, 178 Mich. App. 677, 679; 444 N.W.2d 534 (1989); see also Belle Isle Grill Corp. v. City of 
Detroit, 256 Mich. App. 463, 474; 666 N.W.2d 271 (2003). Our Courts, in distinguishing between 
a direct and derivative shareholder suit, have recognized two exceptions to this general rule where (1) the 
individual “has sustained a loss separate and distinct from that of other stockholders generally,” Christner v. 
Anderson, Nietzke & Co., P.C., 433 Mich. 1, 9; 444 N.W.2d 779 (1989) (quotation marks omitted), or where (2) 
the individual shows a “violation of a duty owed directly to the individual that is independent of the 
corporation,” Belle Isle Grill, 256 Mich. App. at 474; see also Mudgett, 178 Mich. App. at 679-680.

Murphy v Inman, unpublished opinion of the Court of Appeals, issued April, 30, 2020 (Docket No. 345758), 2020 
WL 2095942, p *3.



1972 – statutory oppression
MCL 450.1825(1):

The circuit court of the county in which the registered office of the 
corporation is located may adjudge the dissolution of, and liquidate 
the assets and business of, a corporation, in an action filed by a 
shareholder when it is established that the acts of the directors or 
those in control of the corporation are illegal, fraudulent or willfully 
unfair and oppressive to the corporation or to such shareholder. 
[Emphasis added]



borrowed from a South Carolina statute:

The purpose of the provision is to provide a remedy for oppressive acts of majority shareholders 
or directors. Dissolution as an available remedy, as provided in subsection (a) is widely provided 
in the United States: e.q., MBCA § 97(a)(2) and (a) (4) , allowing dissolution where "the acts of 
the directors or those in control of the corporation are illegal, oppressive or fraudulent" and also 
when "the corporate assets are being misapplied or wasted". The problem with this approach is 
that it is unduly limited: dissolution may be too drastic a remedy. The alternative approaches of 
(b) are derived from section 210 of the English Companies Act and section 186 of the Uniform 
Australian Companies Act. Some favorable experience has developed in England and the 
Commonwealth countries with these provisions. See Afterman, Statutory Protection for 
Oppressed Minority Shareholders: A Model for Reform, 55 Va.L.Rev. 1043 (1969). The South 
Carolina statute, which is an improvement, has had no litigation to date.

Michigan Law Revision Commission, Fifth Annual Report (1970), available at: 
http://council.legislature.mi.gov/Content/Files/mlrc/1970.pdf

http://council.legislature.mi.gov/Content/Files/mlrc/1970.pdf


The third leg of the stool:
At the same time, the Legislature adopted MCL 450.1103, which 
notes that the act should be construed to, inter alia, “give special 
recognition to the legitimate needs of close corporations,” although 
the act did not define that term nor go as far as some states which 
adopted specific provisions for close corporations.



1989: both derivative and oppression 
statutes are amended
 the Michigan legislature adopted a formal oppression statute, MCL 450.1489, 
by moving the existing statute from the dissolution section of the act. 

 At the very same time, it overhauled the MBCA’s provisions concerning 
derivative actions.  The new provisions mandated written demand in all cases 
(thus abolishing demand futility), clarified how a business could investigate a 
derivative demand and, if it elected not to pursue the matter, cause the 
shareholder action to be dismissed. MCL 450.1492a, 1493a, 1495-1497.

The derivative provisions were not limited to “close corporations” but applied 
equally to all. Karmanos v Bedi, unpublished opinion of the Court of Appeals, 
issued November, 29, 2018 (Docket No. 336577), 2018 WL 6252038.



Either/or … or harmonious?
Baks v Maroun dissent, adopted in Estes, did not answer the question of how to interpret the 
statutes together.

Rather, it held that the oppression statute was a separate cause of action.

But does that mean that the derivative provisions of the MBCA are irrelevant?

What Baks cannot mean: that oppression is a statutory exception for closely held businesses



Thesis
The derivative action statutes do not in themselves constitute a cause of action; they merely specify 
conditions before a plaintiff may assert a derivative claim.  

The fact that a plaintiff has a new cause of action – oppression – does not conflict with also enforcing 
the statutory derivative prerequisites where the claim asserted is in fact derivative in nature.  

Those claims traditionally recognized as “direct” equate to those which affect “shareholder interests” 
under the oppression statute, so that is consistent.

What is not consistent is allowing traditionally derivative claims to be asserted while ignoring the 
derivative claim statutes

history suggests that the legislature intended the derivative and oppression remedies to be read and 
enforced together, not that oppression was a statutory exception 



If “shareholder rights” under oppression 
equal “direct” claims …
shareholder rights which Franchino recognized:
◦ “voting at shareholder’s meetings, electing directors, adopting bylaws, 

amending charters, examining the corporate books, and receiving corporate 
dividends”

Shareholder rights giving rise to direct causes of action:
◦ Claim to compel a dividend
◦ Claim of deprivation of shareholder meeting or voting rights
◦ Examination of books and records



…then either (1) claims traditionally asserted derivatively do 
not implicate “shareholder rights” or (2) there is nothing 
inconsistent with enforcing derivative standing requirements 
to claims pled under the oppression statute

While corporate directors and officers owe fiduciary duties to the 
shareholders, ‘a suit to enforce corporate rights or to redress or 
prevent injury to the corporation, whether arising out of contract or 
tort, must be brought in the name of the corporation and not that of 
a stockholder, officer, or employee.’” 

Murphy v Inman, unpublished opinion of the Court of Appeals, issued 
April, 30, 2020 (Docket No. 345758), 2020 WL 2095942, p *3 (quoting 
Michigan National Bank, 178 Mich App at 679).  



Supreme Court silent
A § 489 claim allows a shareholder to bring suit against the directors or those in control 
of the corporation for fraud, illegality, or oppressive conduct. Shareholders have long 
been able to bring a similar claim for fraud, illegality, abuses of trust, and other 
oppressive conduct on the part of those in control of the corporation through a 
shareholder derivative action. Whereas a shareholder in a derivative action sues on 
behalf of the corporation, a shareholder bringing a § 489 claim may sue the directors 
directly or derivatively—i.e., on his or her own behalf or on behalf of the corporation. 
However, even when a shareholder brings a claim on his or her own behalf under § 489, 
the claim is often derivative in nature because the remedies sought affect the 
corporation. [Emphasis added.]

Madagula v Taub, 496 Mich 685, 707 (2014).



Ritchie v Rupe, 443 SW3d 856 (Tex, 2014).

“shareholders may not use a claim under the 
oppression statute as an end-run around the 
legislature’s detailed rules and procedures for 
derivative actions.”



The current thinking – oppression 
trumps all
In Lozowski v Benedict, plaintiffs alleged that “defendants funneled corporate funds to other 
corporations in which they held interests.”  Plaintiff maintained that “because he and 
defendants were the only three shareholders and defendants stood to benefit from their own 
alleged misconduct, he suffered an injury that the remaining shareholders did not” and thus 
stated a cause of action for oppression.  Notably, there was no dispute that these claims were all 
derivative claims, and the Court of Appeals affirmed dismissal of direct claims for breach of 
contract and breach of fiduciary duty.  Regardless, the court held that plaintiff had standing 
under MCL 450.1489, although there was no substantive analysis of the claim.  

Lozowski v Benedict, unpublished opinion of the Court of Appeals, issued February, 7, 2006 
(Docket No. 257219), 2006 WL 287406.



Any support in the case law?
At least one federal court applying Michigan law has ruled 
that claims seeking recovery for oppression which address 
harms to the company must be dismissed because they in 
fact state derivative claims.  
Boutell v WHB Co, No. 11-10617, 2012 WL 380238 (ED Mich, 
February 6, 2012).



Case law
The Michigan Court of Appeals appears to have done the same thing in Thomas v Costa, when it 
held that direct claims (including a statutory oppression claim) failed because the underlying 
claims suggested a harm to all shareholders (except the alleged wrongdoer, Hipple) rather than 
just plaintiff:

As far as we can see, the allegations of fraud, misappropriation, malpractice, 
misrepresentation, civil conspiracy, conversion, and unjust enrichment noted in the first 
amended complaint affected all the shareholders, except for Hipple, equally. The facts of this 
case as related in the first amended complaint are, therefore, distinguishable from the facts 
of cases in which a particular set of circumstances affect a single shareholder differently than 
all other shareholders, thereby justifying an individual claim.

Thomas v Costa , unpublished opinion of the Court of Appeals, issued February, 21, 2003 (Docket 
No. 235031), 2003 WL 460222.



Conclusion and Questions
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Attorney-Client Privilege and Former Directors – Delaware

Communications Prior to Removal as Directors
Kirby v. Kirby, 1987 Del. Ch. LEXIS 463 (Del. Ch. July 29, 1987)

Plaintiffs and defendant were directors of a charitable foundation.  The 
defendant removed the plaintiffs from the board.  Litigation ensued 
over the validity of the removal.  The plaintiffs sought discovery of 
communications between the defendant and the foundation’s 
attorneys.



Attorney-Client Privilege and Former Directors – Delaware

Communications Prior to Removal as Directors
Kirby v. Kirby, 1987 Del. Ch. LEXIS 463 (Del. Ch. July 29, 1987)

Held: [T]he issue is whether the directors, collectively, were the client 
at the time the legal advice was given. Defendants offer no basis on 
which to find otherwise, and I am aware of none… [T]hey [should] be 
treated as the ‘joint client’ when legal advice is rendered to the 
corporation[.]”  Id at *19.
See also Kalisman v. Friedman, 2013 Del. Ch. LEXIS 100 at *10 (Del. Ch. 
April 17, 2013) (“As a general rule, a corporation cannot assert the 
privilege to deny a director access to legal advice furnished to the 
board during the director’s tenure.”) (cleaned up).



Attorney-Client Privilege and Former Directors – Delaware

Communications After Removal as Directors
Kirby v. Kirby, 1987 Del. Ch. LEXIS 463 (Del. Ch. July 29, 1987).

After the purported removal, the court treated the plaintiffs “by 
analogy” to shareholders bringing a derivative claim, citing Garner v 
Wolfinbarger, 430 F.2d 1093 (5th Cir. 1970).  See infra.

Plaintiffs could show “good cause” to discover attorney-client 
communications.



Rebuttal to the Delaware Rule
Milroy v. Hanson, 875 F. Supp. 646 (D. Neb. 1995)
• There is no “collective corporate client.”  Cited Supreme Court holding 

that the “authority to assert and waive the corporation’s attorney-
client privilege rests with management.”  Id at 649, citing Commodity 
Futurs Trading Comm. v. Weintraub, 471 U.S. 343, 348-49 (1985).

• “There is but one client, and that client is the corporation.  This is true 
despite the fact that a corporation can only act through human 
beings.”  Id. at 649.

• “A dissident director is by definition not ‘management’ and, 
accordingly, has no authority to pierce or otherwise frustrate the 
attorney-client privilege when such action conflicts with the will of 
management.”  Id. at 649-50.



Rebuttal to the Delaware Rule 
Fitzpatrick v. American International Group, Inc., 272 F.R.D.
100 (S.D.N.Y. 2010)

“In short, the Kirby analysis (1) is fundamentally inconsistent with the
rationale for the privilege, (2) ignores the unique and limited role of
corporate representatives in communicating with counsel on behalf of
the corporation, and (3) allows the fiduciary’s termination of his
responsibilities to trigger his ability to use the access previously granted
to him for fiduciary purposes as a weapon to advance his own interests
at the expense of the corporation.”



Attorney-Client Privilege and Former Directors – Michigan

Communications Prior to Removal as Directors
Fassihi v. Sommers, Schwartz, Silver, Schwartz & Tyler, P.C., 107 
Mich. App. 509 (1981)
Plaintiff was a director and 50% shareholder of a medical group.  He 
sued the corporation’s law firm for helping to remove him from the 
company.
“As a member of the board of directors, plaintiff was a member of the 
corporate control group.  Thus, with respect to any communications 
defendant had with Dr. Lopez [the other director] while representing 
the corporation, as opposed to Lopez personally, plaintiff … is equally 
entitled to this information.”  Id. at 519



Attorney-Client Privilege and Former Directors – Michigan

Communications Prior to Removal as Directors
Iafrate v. Warner Norcross & Judd, LLP, 335 F.R.D. 378 (E.D. 
Mich. 2020)
“I find that in this case, Fassihi is controlling.”  Id at 384.

“Under existing Michigan case law, a former member of a corporation’s 
board of directors is entitled to discover communications between the 
corporation’s counsel and another member of the board made during 
the former member’s tenure.”  Id. at 383, citing Fassihi, supra.



Attorney-Client Privilege and Former Directors – Michigan

Communications Prior to Removal as Directors
Blankenship v. Superior Controls, Inc., 2014 U.S. Dist. LEXIS 
201714 (E.D. Mich. June 12, 2014)
• Court tried to anticipate how the Michigan Supreme Court would rule 

on the issue.
• Held that the Michigan Supreme Court (a) turns to federal law when 

examining novel issues of privilege and (b) disfavors automatic rules 
and prefers tests that balance the competing interests of the parties.  
Id. at *15.

• Court did not even cite Fassihi. 



Communications Prior to Removal as Directors
Blankenship v. Superior Controls, Inc., 2014 U.S. Dist. LEXIS 
201714 (E.D. Mich. June 12, 2014)
• “Michigan Supreme Court would not adopt either the rule in Kirby, 

which allows full access by a former director to any privileged 
materials to which he had access while a director of the corporation, 
or the rule in Milroy, which denies access entirely to any former 
director.”

• Held that Michigan would adopt the reasoning of Garner, applicable 
to shareholder derivative cases.

Attorney-Client Privilege and Former Directors – Michigan



How does the majority protect attorney-client communications 
from the plaintiff director?

• Milroy, 875 F. Supp. at 649-50: “A dissident director is by 
definition not ‘management.’”

• Fouts v. Breezy Point Condo. Ass’n, 851 N.W.2d 845, 850 (Wis. 
App. 2014) (“Association is the client and has the exclusive 
authority to withhold privileged information from current 
individual directors.”

Attorney-Client Privilege and Current Directors



Three exceptions to general rule:
• “[A] board member can limit his or her rights by agreement ex ante.”  

Mehra v. Teller, 2020 Del. Ch. LEXIS 305 at *3 (Del. Ch. March 11, 2020).
• “A board can form a special committee excluding the director, that 

committee can engage legal counsel, and then that committee’s 
communications would be protected.”  Id at *3-4.

• Privileged information can be withheld “once sufficient adversity exists 
between the board member and the entity, such that the board member 
could no longer have a reasonable expectation that he was a client[.]”  Id
at *4.

Attorney-Client Privilege and Current Directors – Delaware



Michigan has not directly considered the issue.  But, Michigan 
has statutes that allow for creation of special committees:
• Business Corporation Act: MCL 450.1527 and 450.1528

• Nonprofit Corporation Act: MCL 450.2527 and 450.2528

• LLC Act: No similar provision.  But see MCL 450.4404(2)(c)

Attorney-Client Privilege and Current Directors – Michigan



Fiduciary Exception
Garner v. Wolfinbarger, 430 F.2d 1093 (5th Cir. 1970)
• Shareholder derivative action
• “Conceptualistic phrases describing the corporation as an entity 

separate from its stockholders are not useful tools of analysis.  They 
serve only to obscure the fact that management has duties which run 
to the benefit ultimately of the stockholders.”  Id. at 1101.

• Shareholders may show good cause why the privilege should not be 
invoked.  Id. at 1104.

Attorney-Client Privilege and Shareholders



Fiduciary Exception
Garner v. Wolfinbarger, 430 F.2d 1093 (5th Cir. 1970)

Factors to consider are (1) the number of shareholders and the percentage of 
stock they represent, (2) the bona fides of the shareholders, (3) the nature of the 
shareholders’ claim and whether it is obviously colorable, (4) the apparent 
necessity or desirability of the shareholders having the information and the 
availability of it from other sources, (5) whether [the alleged wrongful action is] 
criminal, or illegal but not criminal, or of doubtful legality, (6) whether the 
communication related to past or prospective actions, (7) whether the 
communication is of advice concerning the litigation itself, (8) the extent to 
which the communication is identified versus the extent to which the 
shareholders are blindly fishing, and (9) the risk of revelation of trade secrets or 
other information in whose confidentiality the corporation has an interest for 
independent reasons.

Attorney-Client Privilege and Shareholders



Milroy v. Hanson, 875 F. Supp. 646 (D. Neb. 1995)

• Garner is inconsistent with Upjohn and Weintraub because it does not 
focus on the critical issue of management.  Id at 651.

• “Whatever the utility of the Garner rationale, it has no applicability 
where the plaintiff stockholder asserts claims primarily to benefit 
himself, particularly where such claims will undoubtedly harm all 
other stockholders if successful.”

Rebuttal to Fiduciary Exception



Garner has been adopted in Delaware:

• Kirby, supra at *20-23.

• Wal-Mart Stores, Inc. v. Ind. Elec. Workers Pension Trust Fund IBEW, 
95 A.3d 1264, 1278 (Del. 2014).

Attorney-Client Privilege and Shareholders – Delaware



In re Rospatch Sec. Litig., 1991 U.S. Dist. LEXIS 3270 (W.D. 
Mich. March 14, 1991) – Adopted the Garner “good cause” 
analysis in a securities fraud case.

Fausek v. White, 965 F.2d 126 (6th Cir. 1992) – Adopted Garner
in a shareholder “squeeze out” case.

• “The fact that shareholder-plaintiffs seek recovery for themselves 
only may render their motives more suspect than if they bring a 
derivative action.  Nevertheless, this is just one factor to be 
considered[.]”

Attorney-Client Privilege and Shareholders – Sixth Circuit



Mehra v. Teller, 2020 Del. Ch. LEXIS 305 (Del. Ch. Mar. 11, 
2020)

• Applying Kirby analysis to managers of an LLC.

de Vries v. Diamanté Del Mar, LLC, 2015 Del. Ch. LEXIS 156 
(Del. Ch. June 3, 2015)

• Applying Garner analysis to members of an LLC.

Attorney-Client Privilege and LLCs – Delaware



Ewie v. Mahar, 2008 Mich. App. LEXIS 2010 (Mich. App. Oct. 9, 
2008), rev’d in part on other grounds, 483 Mich. 905 (2009). 
Member with 49% of membership units sought discovery regarding 
communications between attorneys and the majority/managing 
member.

• Citing Fassihi, the court held, “[A]s a member of the LLC, [plaintiff] is 
entitled to information from either attorney about their representation 
of the LLC.”  Id at *25. 

Attorney-Client Privilege and LLCs – Michigan
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• Demand

• Contemporaneous Ownership

• Fair and Adequate Representation

Shareholder Standing

47

Presenter
Presentation Notes
Standing from shareholder derivative suits comes from MCL 450.1493a  and 450.1492a.



• Before any derivative suit, a shareholder MUST demand 
action by the corporation

• The demand should be specific and should identify:
• Identity of alleged wrongdoers

• The alleged wrong and the injury to the corporation

• The action the shareholder wants the board to take

Demand

48

Presenter
Presentation Notes
MCL 450.1493a provides:A shareholder may not commence a derivative proceeding until all of the following have occurred:  (a) A written demand has been made upon the corporation to take suitable action.  (b) Ninety days have expired from the date the demand was made unless the shareholder has earlier been notified that the demand has been rejected by the corporation or unless irreparable injury to the corporation would result by waiting for the expiration of the 90-day period.Michigan is one of the few jurisdictions that has adopted a “Universal Demand Rule” - “MCL 450.1493a provides for mandatory pre-suit demand in all circumstances, regardless of futility.”Karmanos v Bedi, No 336577 (Mich Ct App Nov 29, 2018) (unpublished).“To constitute a demand, a communication must specifically state: (i) the identity of the alleged wrongdoers, (ii) the wrongdoing they allegedly perpetrated and the resultant injury to the corporation, and (iii) the legal action the shareholder wants the board to take on the corporation’s behalf. … It is essential that the communication contain these three elements to enable the board to perform its duty to make a good faith investigation of claims of alleged wrongdoing, and, where appropriate, rectify the misconduct.” Yaw v Talley, No 12882 (Del Ch Mar 2, 1994).



• Following a demand a corporation shall have 90 days to investigate 
the demand

• The corporation may either take action, or may reject decision by:
• A majority vote of the disinterested directors (if this constitutes a quorum)
• A majority vote of a committee of at least two (2) disinterested directors
• A panel of  one (1) or more disinterested persons appointed by the court by 

motion of the corporation
• A decision by all disinterested independent directors

Demand Cont.

49

Corporation 
bears the 
burden of 
proof

Plaintiff 
bears the 
burden of 
proof

Presenter
Presentation Notes
A longer period of investigation is allowed pursuant to MCL 450.1494, which allows the court to stay proceedings pending an investigation.Methods of rejection are set forth under MCL 450.1495(2)."Disinterested director" means a director who is not a party to a derivative proceeding, or a director who is a party if the corporation demonstrates that the claim asserted against the director is frivolous or insubstantial. MCL 450.1491a.Burden of proof stems from MCL 450.1495(1).



• If the decision is properly made by one of those four 
categories, the court is required to dismiss the derivative 
proceeding. The court may only consider the following in 
determining whether the decision was properly made:

• Whether the directors involved in the decision disinterested or 
independent

• Whether the decision was reached in good faith, and

• Whether the directors conducted a reasonable investigation

Demand Cont.

50

Presenter
Presentation Notes
Criteria comes from MCL 450.1495(1)The court does not decide whether the decision to dismiss is reasonable, only whether it was made in good faith after a reasonable investigation. Virginia M Damon Tr v North Country Fin Corp, 406 F Supp 2d 796 (WD Mich 2005).



MUST either:
• Be a shareholder of the corporation at the time of the act or 

omission complained of; or

• Became a shareholder through transfer by operation of law from 
one who was a shareholder at that time

Contemporaneous Ownership

51

Presenter
Presentation Notes
MCL 450.1492a(a)This rule exists to “prevent strike suits whereby an individual purchases stock in a corporation with purely litigious motives, i.e., for the sole purpose of prosecuting a derivative action to attack transactions which occurred before the purchase of the stock.” Alabama By-Prods Corp v Cede & Co ex rel Shearson Lehman Bros, 657 A2d 254, 264 n12 (Del 1995);See Wagner Electric Corp v Hydraulic Brake Co, 269 Mich 560, 565-66; 257 NW 884 (1934) for why this rule is necessary (“The Wagner Electric Corporation is entitled to its legal rights as a minority stockholder of the Hydraulic Brake Company, even though it purchased the stock for the specific purpose of interfering with the affairs of the Hydraulic Brake Company as it desired.”)Federal and Michigan are Similar



• MUST: “continue to be a shareholder until time of judgment, 
unless failure to continue to be a shareholder is the result 
of corporate action in which the former shareholder did not 
acquiesce” 

Contemporaneous Ownership Cont.

52

Presenter
Presentation Notes
MCL 450.1492a(c)Brachman v Hyman, 298 Mich 344, 349; 299 NW 101, 103 (1941) (“It has been held that a person who has been deprived of his stock by fraudulent action of the corporation may bring a stockholder's suit.”)



• Must: “fairly and adequately represent[] the interests of the 
corporation in enforcing the right of the corporation.”

Fair & Adequate Representation

53

Presenter
Presentation Notes
MCL 450.1492a(b)Schreiber v Jacobs, 121 F Supp 610, 616 (ED Mich, 1953) (“The cause of action which such a plaintiff brings before the court is not his own but the corporation's. It is the real party in interest and he is allowed to act in protection of its interest somewhat as a ‘next friend’ might do for an individual, because it is disabled from protecting itself.”)��



1. the existence of economic antagonisms between the plaintiff and those he would 
represent; 

2. the nature of the remedy sought; 
3. indications that the named plaintiff was not the driving force behind the litigation; 
4. plaintiff’s unfamiliarity with the litigation; 
5. the existence of other litigation pending between plaintiff and defendants; 
6. the relative magnitude of plaintiff’s personal interests as compared with his interest in 

the derivative action itself;
7. plaintiff’s vindictiveness toward the defendants; and 
8. the degree of support plaintiff receives from the stockholders he purports to represent.

Fair & Adequate Representation Cont.
Delaware Factors:

South v Baker, 62 A3d 1, 22 (Del Ch, 2012).

Presenter
Presentation Notes
Glancy v Taubman Ctrs, Inc, 373 F3d 656, 674 n 16 (CA 6, 2004) (“In the absence of clear Michigan law on matters of corporate law, Michigan courts refer to Delaware law.“)Authorities above come from South v Baker, 62 A3d 1, 22 (Del Ch, 2012) citing Katz v. Plant Industries, Inc., Del. Ch., C.A. # 6407-N.C. (October 27, 1981)Youngman v Tahmoush, 457 A2d 376, 380 (Del Ch, 1983) summarized a number of cases on this point:In Robinson v. Computer Servicenters, N.D. Ala, 75 F.R.D. 637 (1976), the Court dismissed a derivative action because plaintiff did not fairly and adequately represent the interest of the class. The Court found that Robinson was more than "a mere shareholder in another corporation". Id. 643. In fact, Robinson was the owner of a business that had been judicially determined to be in direct competition with the nominal defendant.Similarly, in duPont v. Wyly, D. Del., 61 F.R.D. 615 (1973), Judge Stapleton, in dismissing that action, stressed the many faceted relationship between the plaintiff and the defendant corporation. The criticized relationship included plaintiff's controlling interest in a competitor of the defendant corporation and the existence of a continuing battle involving plaintiff but unrelated to the class whom plaintiff was seeking to represent.The derivative plaintiff in Quirke v. St. Louis-San Francisco Railway Company, 8th Cir., 277 F.2d 705 (1960), was a stockholder in two railroads, one of which, Frisco, purchased stock of the other, Central of Georgia. The plaintiff in that case filed an action against the purchaser, Frisco, because he believed and so admitted "that the purchase of Central of Georgia stock by the Frisco was advantageous to Frisco but the sale was detrimental to Central and its stockholders of whom he was one." Id. 708. The Court therefore determined that such adverse interest disqualified the plaintiff.Likewise, in Globus, Inc. v. Jaroff, S.D. N.Y., 266 F. Supp. 524 (1967), the plaintiff's potential conflict of interest was not deemed of sufficient strength to result in disqualification where the defendant asserted that plaintiff, a trader in securities, owned directly and indirectly stock interests in a business with which defendant was currently negotiating a contract arrangement.



1. economic antagonisms between representative and class;
2. the remedy sought by plaintiff in the derivative action; 
3. indications that the named plaintiff was not the driving force behind the litigation;
4. plaintiff's unfamiliarity with the litigation; other litigation pending between the plaintiff 

and defendants; 
5. the relative magnitude of plaintiff's personal interests as compared to his interest in 

the derivative action itself; 
6. plaintiff's vindictiveness toward the defendants; and, 
7. the degree of support plaintiff was receiving from the shareholders he purported to 

represent.
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Hall v Aliber, 614 F Supp 473, 475–76 (ED Mich, 1985)

Presenter
Presentation Notes
FRCP 23.1 and MCL 450.1492a(b) have very similar requirements for derivative statutes and standing“The derivative action may not be maintained if it appears that the plaintiff does not fairly and adequately represent the interests of shareholders or members who are similarly situated in enforcing the right of the corporation or association.” USC Fed Rules Civ Proc R 23.1(a). “The shareholder fairly and adequately represents the interests of the corporation in enforcing the right of the corporation.” MCL 450.1492a(b).Hall v Aliber, 614 F Supp 473, 475–76 (ED Mich, 1985) discusses these factors in the shareholder context
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