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RECENT COURT DECISIONS
By Jerry Marcinkoski

Economic Realities Test

In Clark v United Technologies Automotive, Inc, 459 Mich 681
(1999), the defendant operated two businesses. Plaintiff was origi-
nally an employee of one of the businesses, but eventually began
working for both businesses rotating back and forth. He sustained
an injury at one of the businesses when a punch press malfunc-
tioned. He received worker’s compensation benefits for that injury.
He then sued in tort the other business operated by the defendant.
The question presented was whether defendant could successfully
assert an exclusive remedy defense under §131 to bar the tort claim.

The case provided the Court with the opportunity to review case
law applying the economic realities test for determining whether a
particular entity is an “employer” for purposes of the exclusive rem-
edy provision. The Court noted at the outset that the Legislature
has chosen to define “employee” in the Act, but has not chosen to
define “employer” for purposes of the exclusive remedy provision.
Consequently, while the economic realities test has been superseded
for purposes of defining “employee,” it is still the correct point of
reference where the question presented is whether an entity is an
“employer” for exclusive remedy purposes.

The Court said that there are essentially two lines of authority
that have developed under the economic realities test. One line of
authority involves dual employer or co-employer situations. These
cases involve “an essentially horizontal relationship between two
business entities who, if so warranted by the application of the
economic realities test, can both claim employer status for purposes
of the exclusive remedy provision.” There is another line of author-
ity that involves parent-subsidiary corporations. These are situa-
tions involving “an essentially vertical relationship . . . between two
business entities who, if warranted by the application of the eco-
nomic realities test and the equities of the case, will be treated as
essentially one entity for purposes of the exclusive remedy provi-
sion.” Apart from these two lines of authorities, the Court noted its
decision in Bitar v Wakim, 456 Mich 428 (1998). The Court noted that
Bitar is a case “difficult to draw clear guidance from” given the split
opinions, but that it was “essentially handled as a reverse-piercing
case.”

Following this analysis, the Court said that the case before it
was best analyzed as a dual employer case because it involved two
separate business entities where there was no dispute that one en-
tity was the actual employer and the dispositive issue was whether
the second entity was also plaintiff’s employer. The Court said that
since different inferences could be drawn from the facts in applying
the four-part economic realities test, the Court must remand the case
to the trier of fact to determine whether the defendant was a co-
employer under that test.

The Supreme Court has issued three decisions relating to worker’s
compensation since our last newsletter. Also, the federal Sixth Cir-
cuit Court of Appeals has issued a decision of interest to worker’s
compensation practitioners. Besides these cases, the Court of Ap-
peals has issued four published decisions on worker’s compensa-
tion.

What follows is a summary of these cases. A summary of recent
Worker’s Compensation Appellate Commission decisions will ap-
pear in the next section newsletter.

SUPREME COURT
National Guard

In Oxley v Department of Military Affairs 460 Mich 536 (1999),
the question presented was whether Mr. Oxley was entitled to ben-
efits under Michigan’s worker’s compensation act under the unique
circumstances of his employment.

Those circumstances were that, as a National Guard technician,
Mr. Oxley was a federal employee. Federal law required that Mr.
Oxley also be a member of the Michigan Air National Guard in order
to work as a federal technician. Mr. Oxley suffered heart problems,
including a heart attack, that he claimed were a result of his work as
a federal civil technician. He admitted that his problems were not
attributable to the one weekend per month and 15 days of summer
camp in the National Guard’s military service. His state claim was
based on the argument that the federal and state aspects of his job
were so inextricably interwoven that he did have a viable claim under
the state worker’s compensation act.

The Supreme Court said that the key to deciding the case was
whether the military aspects (National Guard) and civilian aspects
(federal technician) of plaintiff’s position could be separated or
whether such unraveling was impossible.

The Court concluded that the military and civilian aspects of Mr.
Oxley’s position could be separated. Since plaintiff’s injury related
to the federal civilian work apart from the state military service, the
Court said that the injury was not covered by Michigan worker’s
compensation law. The Court noted that plaintiff could pursue a
federal worker’s compensation claim and that plaintiff was receiving
a federal pension related to his medical problem.

The case was a 5-2 decision, with the lead opinion authored by
Justice Taylor. Justices Kelly and Cavanagh dissented.

The Supreme Court has also decided two cases that emanated
from civil courts, rather than through the worker’s compensation
system. Nevertheless, they are of interest.
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This opinion was also authored by Justice Taylor. All of the
Justices concurred in the remand, but Justice Brickley authored a
separate concurring opinion joined by Justices Cavanagh and Kelly.

Intentional Torts

In Gray v Morley, 460 Mich 738 (1999), the Supreme Court ad-
dressed another exclusive remedy issue: whether plaintiff could pro-
ceed against the employer under the intentional tort exception to the
exclusive remedy provision, §131(1).

The facts of the case were that plaintiff and others worked for a
sole proprietor in the concrete business. On the date in question, the
sole proprietor picked up plaintiff for work. Plaintiff and other em-
ployees worked that morning, then went to a local tavern for lunch
where they consumed approximately four pitchers of beer. Plaintiff
testified that the sole proprietor was angry when they returned to
the job site. Plaintiff and another employee completed the work.
Later, the sole proprietor drove plaintiff and a coemployee home in
an open-bed truck. Plaintiff was thrown from the truck, fractured his
skull, and suffered closed head injuries. Plaintiff claimed that the
sole proprietor committed an intentional tort by driving erratically
with the purpose of injuring plaintiff. Plaintiff said that the proprietor
had driven erratically at other times as well for the purpose of jos-
tling about the employees on the truck.

The Court affirmed the lower court’s ruling that plaintiff did not
present a case that came within the intentional tort exception to the
exclusive remedy provision. The Court said that, while the defen-
dant was reckless or deliberately indifferent, such allegations sound
in gross negligence not in intentional tort. The Court said that plain-
tiff did not produce any evidence that the sole proprietor specifi-
cally intended to injure plaintiff, nor did plaintiff demonstrate that
the sole proprietor had actual knowledge an injury was certain to
occur, as required by the intentional tort exception .

The Court’s decision was 5-2, with Justice Brickley authoring
the majority opinion. Justice Kelly authored a dissent with Justice
Cavanagh concurring.

Other Cases On Leave Granted

The Supreme Court also has a number of other worker’s compen-
sation cases pending before it relating to important worker’s com-
pensation issues:

McJunkin v Cellasto Plastic Corporation/Perez v Keeler Brass
Company/Russell v Whirlpool Financial Corporation [whether the
claimants are entitled to a resumption of worker’s compensation
benefits after an initial unjustifiable refusal of favored work/”rea-
sonable employment”]

n Calovecchi v State of Michigan [whether an alleged mental
disability attributable to a temporary withdrawal of employment af-
ter a meeting at the workplace was compensable]

n Wheeler v Boeve Oil Company [whether the Supreme Court
should overrule Hagerman v Gencorp Automotive, 457 Mich 720
(1988) and that case’s treatment of “the proximate cause” work-rela-
tionship standard in death cases controlled by §375]

n Mudel v Great Atlantic & Pacific Tea Co [where the parties
were directed to brief whether the Court should overrule Layman v
Newkirk Electric Associates, Inc, 458 Mich 494; 581 NW2d 244
(1998)]

n Dibenedetto v Second Injury Fund [whether wages can be
imputed for purposes of gaining an increase in benefits under the
two years of continuous disability provision, §356]

n Lincoln v General Motors Corporation and Second Injury
Fund [whether Wozniak v General Motors Corp can be applied
retroactively and, if so, whether the 1 or 2-year-back rules apply].

SIXTH CIRCUIT COURT OF
APPEALS

Another case of interest is the decision from the federal Sixth
Circuit Court of Appeals in Green v Windsor Machine Products, Inc,
173 F3d 591 (6th Cir 1999). It too involves difficult questions relating
to the exclusive remedy provision, this time in the context of a par-
ent-subsidiary situation.

The parent corporation controlled three subsidiaries. Plaintiff
worked for one of the subsidiaries. She suffered an injury to her
index finger at work while operating a machine. She did not bring a
civil suit against her immediate employer or the parent corporation.
But, she sued two other entities, both of whom were also subsidiar-
ies of the parent corporation, for negligence in the design and manu-
facture of the machine. Those subsidiaries asserted an exclusive
remedy defense.

The Sixth Circuit rejected the defense. In so doing, the Court
distinguished the case from the typical parent-subsidiary line of
Michigan cases on the basis that plaintiff was not suing the parent
corporation, as in Wells v Firestone Tire & Rubber Co, 421 Mich 641
(1984). Instead, she was suing subsidiaries who, unlike a parent
corporation, had assumed no liability for payment of worker’s com-
pensation benefits. The Court said that plaintiff could sue these two
subsidiaries much like the Michigan Court of Appeals had permitted
in Wodojaza v H&R Terminals, Inc, 161 Mich App 746 (1987). The
Court said that in applying the economic realities test to these sub-
sidiaries, they do not satisfy the elements necessary to invoke the
exclusive remedy provision.

COURT OF APPEALS
Partial Rates

In Kurz v Michigan Wheel Corporation/Sperry v Michigan
Wheel Corporation, ___ Mich App ___ (1999)(CA No. 208994, rel’d
7/9/99), the employees had sustained injuries, remained partially dis-
abled, and returned to work for the employer at light duty jobs. They
received partial disability benefits subsequent to their injuries while
working because their favored work did not pay as much as they had
been earning at the time of their injuries.



   Worker’s Compensation Section Newsletter

4

When the automotive industry took a downturn in the early
1980’s, the employer and the employees’ union renegotiated their
collective bargaining agreement. As a result, certain employee ben-
efits were eliminated or modified, including bonuses and profit shar-
ing payments that had constituted part of plaintiffs’ average weekly
wage at the time of their injury. The employer then reduced the
employees’ partial weekly rate of compensation. The employers took
the position that the claimants were not entitled to have bonus and
profit sharing income included in the present calculation of partial
benefits because the loss of bonus and profit sharing income was
attributable to economic conditions, not plaintiffs’ injuries.

The Magistrate and the Worker’s Compensation Appellate Com-
mission agreed with defendant. The Court of Appeals reversed. The
Court of Appeals said that the only relevant questions are: what was
the employees’ income at the time of the injuries and what is the
employees’ income now? The Court said that there is nothing in the
relevant statutes that allows for factoring into the calculation eco-
nomic conditions causing post-injury elimination of bonuses and
profit sharing payments. The Court rejected the Commission’s rea-
soning that the diminution in wages must be related to the injury and
not generalized economic conditions.

�Like Benefits�
In Crowe v City of Detroit/Singleton v City of Detroit, ___ Mich

App ___ (1999)(CA No. 203490, rel’d 8/31/99), the Court addressed
the “like benefits” provision of §161(1)(c). This provision bars po-
lice officers (and certain specified others) from collecting both
worker’s compensation benefits and “like benefits” provided by their
municipality. The police officers in these cases elected duty disabil-
ity pension benefits, i.e., “like benefits,” under the City’s charter.

The City’s charter provided, however, that the police officers’
duty disability benefits changed in amount once the police officers
either reached 25 years of creditable employment service or the age
of 55. Upon occurrence of either of those events, the amount of duty
disability benefits was thereafter computed in the same manner as a
regular retirement pension. Given this, the police officers claimed
that, once their duty disability benefits changed in amount in accor-
dance with the charter, their benefits changed in nature from disabil-
ity pension benefits to regular retirement benefits. The police offic-
ers argued that at that point the benefits ceased to be “like benefits”
and, therefore, the police officers could claim and receive worker’s
compensation benefits as well.

The Court of Appeals rejected the police officers’ argument. The
Court said that, although the amount the plaintiffs received had
been reduced, such reduction was part of the disability pension
plan. As such, the payments remained periodic payments for dis-
ability. Since they were still disability pension benefits, they remained
“like benefits” and their receipt precluded a claim for worker’s com-
pensation benefits.

Dual Employment
In Gilbert v Second Injury Fund, ___ Mich App ___ (1999),

(C.A. No. 206733, rel’d 8-13-99), the Court of Appeals addressed an
issue involving the dual employment provisions of §372.

The facts of the case were stipulated. Plaintiff worked two jobs.
He worked at one employer, a farm business, that was insured for
worker’s compensation purposes, but the business did not report
plaintiff’s wages to the Internal Revenue Service. Plaintiff was in-

jured while working for that employer. His average weekly wage
there was only about $64 per week. He also worked for an entirely
different employer where his average weekly wage was approximately
$875 per week. In calculating plaintiff’s average weekly wage, the
injury-employer included plaintiff’s wages from both employments.
The question presented was whether the Fund had reimbursement
responsibility given §372(2). This provision says that “only wages
which were reported to the internal revenue service shall be consid-
ered” for the purpose of apportionment. The Fund argued that be-
cause the injury-employer reported none of plaintiff’s earnings to
the IRS, there was nothing to apportion and the injury-employer was
completely responsible for plaintiff’s weekly rate of compensation
based upon his income from both employers.

The Court of Appeals disagreed with the Fund. The Court con-
cluded that the application of §372(2) would violate the underlying
purpose of the dual employment provisions in this particular case.
The Court said that the purpose of the IRS reporting provision was
primarily to avoid collusion or fraud between the employee and non-
injury employer. The Court said that here there was no risk of fraud
or collusion. The Court said that there was also no dispute that there
was dual employment and that the wages from both employments
were known. Therefore, the Court said that the benefits should be
apportioned between the injury-employer and the Fund.

Favored Work
In Sonoc v University Convalescent Nursing Home, Inc, 235

Mich App 600 (1999), the Court of Appeals decided a favored work
case that had gone through many remands between the Supreme
Court, Court of Appeals, Worker’s Compensation Appeal Board,
and Worker’s Compensation Appellate Commission.

The crux of the case was whether or not the plaintiff, after having
quit a favored job, was obliged to explicitly request reinstatement to
the prior favored job in order to be considered eligible for further
weekly worker’s compensation benefits.

The Court of Appeals said that the Appellate Commission “did
not err in reaching the general conclusion that an employee who
refuses favored work by unilateral termination must request to be
reinstated in order to be entitled to future payment of worker’s com-
pensation benefits.” The Court explained that if an employee unrea-
sonably refuses favored work, then “any correction of that refusal
would logically entail a request to return to the same position.” The
Court found sufficient support in the record for the Commission’s
finding that plaintiff failed to “affirmatively show” that she con-
tacted the employer to ask for reinstatement and “expressly indicate
to defendant” that she wanted to return to the favored work position.n

Governor Appoints Carol R. Guyton

As New Magistrate in Detroit

Ms. Guyton comes to this position from Beresh, Prokopp &
Sekerak where she specialized in worker’s compensation litiga-
tion for Wausau Insurance Companies. She previously was as-
sistant corporation counsel for the city of Detroit. She obtained
her J.D., cum laude, from Detroit College of Law in 1986 while
working for Travelers Insurance Company.
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Worker’s
Compensation

Seminar
November 5, 1999

Detroit Worker’s Compensation Bureau
1200 Sixth Street, Rooms 21B and 21C

Detroit, MI 48226

Sponsored by
Worker’s Compensation Section

State Bar of Michigan
James R. Geroux, Co-Chairperson
Sandra Ganos, Co-Chairperson

AGENDA
8:30 a.m. – 9:00 a.m. Registration and Continental Breakfast

9:00 a.m. – 9:05 a.m. Welcome and Introduction
James R. Geroux, Plunkett & Cooney, PC

9:05 a.m. – 10:00 a.m. Report from Lansing
Jack F. Wheatley, Director
Bureau of Worker’s Disability Compensation
Bruno Czyrka, Deputy Director
Bureau of Worker’s Disability Compensation
Craig R. Petersen, Chairperson
Worker’s Compensation Board of Magistrates
Dennis G. Morrill, Funds Administrator

10:00 a.m. – 10:45 a.m. Analysis of Recent Decisions from the Supreme Court
Justice Clifford Taylor, Michigan Supreme Court

10:45 a.m. – 11:00 a.m. Break

11:00a.m. – 11:15a.m. The State of the Law
Jurgen Skoppek, Chairperson
Worker’s Compensation Appellate Commission

11: 15 a.m. – 12:00 noon Richard B. Leslie
Worker’s Compensation Appellate Commission

NO REGISTRATION FEE—Compliments of Worker’s Compensation Section Seminar
Seminar will be videotaped for out-of-state showing.

Please refer all questions to:
James R. Geroux   810-466-7603
Sandra Ganos         248-865-2400



   Worker’s Compensation Section Newsletter

6

By
Martin D. Glista

My
Inaugural
Address

Justice Kelley, Chairperson Ryan, officers, Council members past
and present, and members of the association:

I am honored to be elected by you as Chairperson of the Workers
Compensation Section of the State Bar of Michigan. In reaching
this height, I gratefully acknowledge that I stand upon the shoul-

ders of tall figures who have preceded me in this chairmanship,
many of whom are here today. I want to especially thank Jim Ryan,
who has mentored me in this position, and in the practice of Work-
ers Compensation Law. He has been a friend and advisor for nearly
twenty years, and I have enjoyed our journey down the trail, as he
puts it, very much. I am a better man and a better lawyer because of
his advice and good example. Thank you, Jim.

The honor of this office is great because the Workers Compen-
sation Section is the finest, most honorable subdivision of this bar
association. Our self-selected members, some thirteen hundred in
number, work in a field of practice which is constantly changing,
emotionally demanding, extremely competitive, and at least cur-
rently politically polarized.

And yet it is rewarding. It may not be so rewarding financially at
present, depending upon what measuring stick you use. There are
pressures on both defenders of employers and advocates for in-
jured workers to reduce fees. The economy is so strong that unem-
ployment is at record low numbers, and more partially disabled
people are being accommodated in the workplace, both as new
hires and as returning, rehabilitated employees; this lowers the num-
ber of cases and reduces the value of the closed period claims that
remain. Mr. Petersen tells us that filings are down and hearing ven-
ues must be closed, and Chairperson Skoppek  tells us that the
backlog in the Commission is so low that there is no reason to
extend time for briefs any longer. We all wonder, like my partner Bill,
“What are we going to do next year?”

It is rewarding because in few areas of practice can we, as law-
yers, make such an immediate, and usually significant, impact on
the lives of the people we serve, as in this forum. We daily solve
problems of such basic human importance as support for families,
medical care for painful serious illnesses, financial risks and contin-
gent liabilities for businesses large and small which affect decisions
about loans, employment, and management. The rights of these
individuals are sometimes unknown to them until their lawyer ex-
plains them. The risk of lifetime responsibility may be entirely for-
eign as a concept, and incredible to them as a real consequence of
a final order. These are hard jobs, explaining to our clients EVERY-
THING they are getting and giving up in a settlement, and what
they risk in a trial, and our best judgment before the trial of how it
will come out.

And yet we do these hard jobs, in a fiercely adversary setting,
with more decorum and civility than in any other litigation practice
that I know of. We talk to each other. In a practice which has re-

duced discovery procedures to the bare minimum and where trial by
ambush is still possible, most cases still get settled because it is
best for all concerned and because voluntary full disclosure is the
rule, rather than the surprise. We listen to each other; we meet in
conflict often enough that our reputations are quickly established,
and the volume of cases which need concluding is high enough
that a premium is placed on trustworthy dealings, by both sides.

And I am proud to say that, no matter what the outside thinks,
the finest lawyers practice in our forum. We take more medical depo-
sitions than any other litigation practice and are compelled thus to
know a lot about human medicine and anatomy. The depth of knowl-
edge about the fundamentals of the Statute would be expected, of
course, but I am constantly amazed at the general knowledge of the
minutiae as well. And of course any time a new, significant court
decision comes down, it is immediately spread, like wildfire, around
all the bureau offices. Thank you all for being my colleagues and
judging me fit for this office. Coming from you, people I like, admire,
and trust, it means a lot.

This is a nonpartisan organization. Jim Ryan likes to say that his
Bar Card does not come color coded, and he is one of the last of our
members who has both a significant plaintiffs practice as well as
steady defense referrals. I am identified with representing workers,
exclusively, by choice. I assure you I will be chairperson for all our
members. We will continue to serve our members, as required by
our bylaws, in their educational and informational needs. The An-
nual Detroit Workers Compensation Seminar is already scheduled
and booked for November 5, 1999 by Council members Jim Geroux
and Sandra Ganos. The Winter Meeting is scheduled for Aruba,
Dutch West Indies, for February 27 through March 4, 2000. And the
Spring Meeting Committee, headed by Deborah Strain, has us re-
turning to Boyne Highlands on June 15 & 16, 2000. Education and
an opportunity to communicate with each other in a low pressure
setting, as always, will be the key purpose at each of these meet-
ings. I hope to see you all there, at each of them.

We have no way of predicting what the legislature and the courts
have in store for the laws we work with, that make our system
operate. As chairperson of the whole Section, I recognize my duty,
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New Policy on Brief Filing—Extensions

Effective for all appeals filed after January 1, 2000, the
Appellate Commission shall no longer grant any automatic
brief filing extensions.  Pursuant to Commission Rule 418.8,
a 30-day filing extension shall be granted for good cause shown.

Demonstrating good cause will require a detailed expla-
nation that the brief cannot be filed on a timely basis for rea-
sons such as health, disaster, or other unexpected event.  If
the brief extension is denied, the requesting party shall be
given 5 additional business days from the date of denial to file
the brief.

as stated above, to remain politically neutral in this office. It seems
to me, however, that we, as an organization of lawyers should speak
out on current issues of conflict and concern to our clients, labor
and management and insurers. Two areas particularly concern me
today as I speak to you. The first is the future of the Uninsured
Fund. We are told that with interest earnings and collections from
uninsured employers, the Fund has a majority of its initial appro-
priation; in fact, some accounts show that there is more now than
they started out with! This Fund is good both for the worker who
has sustained an uncompensated loss due to illegal avoidance of
insurance by the employer, and the insurance industry and other,
ethical employers who pay their premiums. These people benefit by
avoiding Section 115 claims, and through avoidance of other litiga-
tion expense which may unfairly attach to being in the line of em-
ployment which includes an uninsured employer. The State should
continue the Fund, its administration and its enforcement arm. It
would be good for all of our clients, and for all of us.

The second important problem area which is increasing in its
difficulty is the filing of liens by third party medical providers, espe-
cially Blue Cross Blue Shield and Medicaid. I think all of us under-
stand that if a case is tried, and the claimant wins, those medical
bills which are reasonable, necessary and related and which were
paid by the third party payer, should be reimbursed to the third
party payer. But settlements are not a determination of rights nor an
acceptance of liability by the employer/carrier. I firmly believe that if
a case is settled, the third party payer has no standing to come in
and upset that settlement or claim any of the proceeds. I have a lot
more to say about this, and I shall in another address to you.

The coming year should be an exciting one. The Council and the
officers of the Section look forward with pleasure and eager antici-
pation to serving you in the Bar. Please look for ways to get in-
volved; call me or any other Council member and we have work for
you to do. Thank you for your confidence in us and we pledge to
serve your interests with conviction and impartiality. n

Governor Appoints Dennis MorrillGovernor Appoints Dennis MorrillGovernor Appoints Dennis MorrillGovernor Appoints Dennis MorrillGovernor Appoints Dennis Morrill
As new Funds AdministratorAs new Funds AdministratorAs new Funds AdministratorAs new Funds AdministratorAs new Funds Administrator

Gov. Engler appointed Dennis Morrill as the new Funds
Administrator effective 9/20/99. Dennis has been a
mediator for the past ten years and those of us who

have practiced before him will miss him. Dennis is no stranger
to his new environs as he previously worked some 17 years
for the Funds, 14 years of which he served as Assistant Funds
Administrator. Dennis has served the State of Michigan since
1965, always involved in one way or another with the
administration of the worker’s compensation program. The
entire section salutes you. n

By Craig Petersen

The Bureau of Worker’s Disability Compensation and Board
of Magistrates office in Kalamazoo, relocated to a temporary
office on Monday, August 2, 1999. The office telephone num-

bers did not change.
The current office location is 6349 West Main (west of our pre-

vious location). The hearing room and magistrate’s office are lo-
cated on the second floor. All other functions are located on the first
floor. Because there is no elevator in the building, individuals with
physical disabilities should park behind the building by the Social
Security office and come into the building through the rear entrance
on the second level. All other Parking is to the east of the Social
Security office, and not in front of our office on the west end of the
building.

Within eight months, the Bureau and Board will relocate to new
permanent space at the northwest corner of West Main and US 131.
We will be located in the West Points Centre Office Park on the first
floor of a new building with a floor plan designed to our specifica-
tions. Once a definite date to move in has been established, an
announcement will be posted and notices mailed to all litigants of
record.

I apologize for any inconvenience this move may cause you. If
you have any questions, please contact me. n

Relocation of the
Kalamazoo Office

Section Mourns Loss of
Ted Ryan

On the heels of the death of Joe Wilcox
(beautifully eulogized in this issue by John
Sims) came the death of Ted Ryan on

September 13. Jack Wheatley recently described Ted
as one of the patriarchs of Michigan Workers
Compensation. Mr. Ryan, who was just shy of 95, was
the first person elected to the Michigan Workers’
Compensation Hall of Fame, housed at MSU. He served
many years as a Hearing Officer and as a member of the Appeal
Board before mandatory retirement in 1983. He had worked in state
government since 1937, except for service as Ingham County Circuit
judge in 1956 and 1957. He continued to practice for a number of
years after “retirement” with his old friend Ray Rapaport. He was
eulogized by another WC Hall of famer, Pete Monroe, at a memorial
mass in Lansing attended by many past and present section members
and representatives from the Bureau. He was remembered most for
his passion for the law and his great humor. n
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By John Sims

It was hot for early May.  It didn’t help that I had dressed in the
only suit I had at the time, and I was too scared and excited to
remove my jacket for fear that my stressed condition would be

readily apparent from my soaked dress shirt.  I hated job interviews,
and these types of interviews more than any other.  I had only had
two jobs to that point in my life, and neither of those had required
an “interview”.

It was the end of my second year at Wayne State University Law
School (May, 1976).  I felt I was in desperate need of a clerking job,
but with a wife and three kids I had to keep my full-time job at a local
golf course as well.  I had “cold called” every firm and practitioner in
the small town of Albion, where I lived (and was born and raised),
except Wilcox & Robison.  All the others were polite and said
“Thanks, but no thanks”.  Some offered sage wisdom and advice to
look in bigger towns, suggesting perhaps Battle Creek, Jackson or
Lansing.  But, those were too far for me because I just couldn’t give
up my day job.  I really don’t know why I hadn’t made it to Wilcox &
Robison until then.  I knew it was on my list, and I knew I would have
to stop in there sooner or later, but I had hoped for, and in fact did
receive some assistance with an old family friend who helped pave
the way in the door.

Maxine Peace, the crew mother for Wilcox & Robison, was a
close friend of my mother and father (a connection which is a com-
plete story in and of itself).  She had arranged for me to interview for
this job with the firm and a man whose name/nick name was legend
in our little town, and later I was to learn, over most of the State,
Jumpin’ Joe Wilcox.

As I look around my office today, an office I inherited from Joe,
I find it still possible to recall the trepidation of my first entry into
this room.  The offices of Wilcox & Robison were housed in an old
house.  The house was redone and renovated, but it was still recog-
nizable to my brother (17 years my senior), who played in this house
as a child.  I remember Maxine telling me, “His bark is worse than his
bite, you’ll be fine”, and then the door to his office slid back into the
side wall.  This in itself astounded me, never having seen a pocket
door before.  It didn’t open in or out, it just slid into the side wall.  My
first thought was, “Who is this bowling ball on toothpicks that
resembles one of Santa’s elves, and where is Jumpin’ Joe Wilcox?”
My next thought was, “What’s that all over his shirt and tie?”  (It
was 1:30 p.m. - enough said for those who knew Joe well.)

This was Joe Wilcox.  Joseph Volney Wilcox.  Jumpin’ Joe Wilcox.
Or that nasty little ba_____, depending on which side of Joe’s fence
you were on at that time.  He motioned me into his office, mumbling
something about “pups”.  I later learned that this was Joe’s univer-
sal reference to new attorneys, or hopeful attorneys.  I was offered a
seat across from the biggest desk I had ever seen to that point in my
life, and I sat.  Joe sat.  Then Joe stood.  Then Joe left the room, and
left me sitting there alone, wondering, “where did he go?”  I was just
about to get up and leave thinking that perhaps “that” was my

interview when Joe returned from a di-
rection different from that which he had
taken when he left.  He sat down be-
hind his big desk and asked me where I
was attending law school.  When I re-
sponded, he cut me off with, “Well, its
not Notre Dame, but at least I have
heard of it”.  He then got up and left the
office again, almost at a gallup, all the
time madly scratching the back of his
head.  This time I waited, figuring it was
some brilliant psychological ploy by the
genius known as Jumpin’ Joe, to deter-
mine my mental stability.  (Little did I
know.)

When Joe returned this time, the interview proceeded in earnest.
“Can you write?” Joe demanded.  “Not just prattle on in never end-
ing sentences, but write coherently?”  What was I suppose to say, I
wanted the job.  Of course I can write.  But instead what came out of
my mouth was, “I think so.”  “Well I need someone who can write.
Someone who can write briefs.  I need a brief done right away and,
by the way, can you research?”  I pointed out that I had just finished
a complete year of doing nothing but research for a Professor and
for my research class, which was something that they had at Wayne
State University Law School in those days.  Joe then said, “well how
are you doing in school?”  And I began with, well my grades are...
And he cut me off again.  Joe was prone to cutting people off when
he wanted to get to the point.  “No, no, no, not that BS, are you
getting it?  Can you make a noise like a real lawyer?  Can you tell
professorial tripe from professorial prose.  I don’t care what your
grades are, the best Judge I know barely made it through law school
and only got past the Bar on an appeal.  Do you get it?”  Once again,
I wanted the job so of course the answer was, “Absolutely”.  But
instead what came out of my mouth was, “I don’t know, I think I do.”
Joe then looked at me and said “Well, when can you start?  I have a
brief due in the Appeal Board on a heart case...Oh, by the way, have
you ever heard of workers’ compensation?”  I truthfully responded,
I’d heard of it but that’s about it.  Joe then said, “Good, I won’t have
to break you of any bad habits and I can bring you up right.  I need
this brief done late next week (it was Thursday of that week). Can
you start tomorrow?”  I said I could but pointed out that I had to
work around my hours at the golf course, explaining my familial
situation.  Joe looked strangely at me and said, “Are you Catholic?”
(A question which today would probably have created a great furor
amongst many people.)  But I simply responded truthfully, “No, I’m
a heathen.”  And I saw the first smile I had ever seen on that elf-like
face.  “Well, show up on Monday”, he said.  And I did.

It wasn’t until a week later that I found out that I was going to get
paid and given the standards of that time, it was good pay.  But more
importantly, I got the chance to learn the lessons Jumpin’ Joe Wilcox

JOSEPH VOLNEY WILCOX
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provided.  Not all of those lessons were lessons to follow.  Many of
those were lessons in things not to do.  For instance, kicking a 6’ 6",
300 pound policeman in the shins.  But all those lessons were inval-
uable.

I spent the first eight years of my practicing life with Joe.  I still can’t
describe him or those days because they were indescribable.  I have
always said of my practice with Joe, “It was never dull”.  The man was
an intellectual genius with the common sense of a four-year-old.  He
knew nothing of inhibition.  He feared no excess.  He thought money
grew from trees.  He firmly believed in elves, gnomes, gremlins and
ghosts.  And was certain that electricity was some form of magic.  He
could discuss ad infinitum Canon law and its application to every day
living, but could never make a calculator work correctly.  He ate with his
feet — at least after a meal he looked like it.  He could recognize and
savor a fine wine before he swilled it down like “mad dog 20-20”.

Joe could sing the entire Latin Mass, numerous Operas, and he
relished the beauty and splendor of such art.  But he could recite the
filthiest limericks known to man.  You either loved Joe or you hated
him.  Sometimes you loved and hated him all at the same time.  Joe
didn’t care.  He valued his enemies probably as much as he valued
his friends.

Joe Wilcox was as good a comp lawyer as has ever existed, and
in the last few years that we were together, that is all he cared to be.
A good comp lawyer.  No short article, probably not even a thesis,
could describe or eulogize Joe Wilcox properly.  I believe wherever
he is, he is happy.  In my mind I picture Joe now as best described by
a line that Joe used to use every now and then when he wanted to
describe luxurious elegance and serene tranquility.  “With foot on
fender and drink in hand...”  Good-bye Joe, see you later. n

Aruba 2000
February 27 – March 5

Workers Compensation Section Winter Meeting

Price: $1279 (double occupancy)

The Workers Compensation Section
Council is pleased to announce the
Winter Meeting will be held at the newly

remodeled Holiday Inn Aruba Resort and Ca-
sino, Palm Beach, Aruba. This beautiful desert
island just off the northern coast of South
America is part of the Dutch West Indies, and
the week we are there, from Sunday February
27 through Sunday March 5, 2000 is Carnival
Week, with celebrations galore. Because of the
carnival events, rooms and reservations are
hard to come by, so reserve your places early!

Our cost of $1279 includes room accom-
modations and round trip airfare from De-
troit Metro. Arrangements are with Travel
Charter International and our local agent,
Joni Weaver at SeaLandAir Travel Service,
Inc., 513 East Michigan Avenue, Paw Paw,
MI 49079. Send your reservation, checks
payable to SeaLandAir at the above address.

Call Joni toll-free at 1-888-425-2484
for more information, color brochures, and
to reserve your place.

Reservation Deadline:
We must have your deposit of  $500 not later than November 15, 1999. Reserved

rooms and flight seats will be released after that date.  Cancellations after that date
may incur a cancellation fee.  The balance of the cost, $779, is due on or before
December 20, 1999.

We look forward to seeing you on the beach in February 2000!

Martin D. Glista. Chairperson
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September State Bar Meeting
Section Cocktail Party
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June 1999 Spring Seminar



Worker�s Compensation Section
State Bar of Michigan
306 Townsend Street
Lansing, MI 48933

Worker�s Compensation Section Newsletter

Published quarterly by the Workers Compensation Section, State Bar of Michigan

Martin D. Glista, Chairperson

Tim McAree, Newsletter Editor

Opinions expressed herein are those of the authors, or the editor, and
do not  necessarily reflect the opinions of the Section Council or the membership.

Material for publication should be sent to the editor at:
Lacey & Jones

Suite 430 Ledyard Building
125 Ottawa Avenue NW

Grand Rapids, MI 49503-2898
Phone: (616) 776-3641 Fax: (616) 776-3516

Presorted
First-Class Mail
U.S. Postage Paid

Lansing, MI 48933
Permit No. 191


