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Update on Medicare Part D 
(Prescription Drugs)
By Steven H. Stilman

Continued on page 3

 With the inclusion of the Medicare Modernization Act of 2003 
(MMA), the policy of CMS regarding the inclusion of prescription drugs 
in WCMSAs is that they must be considered to protect Medicare’s interests 
when future treatment includes prescription drugs along with future medi-
cal services that would otherwise be reimbursable by Medicare. 
 For all WCMSA proposals sent to CMS Coordination of Benefi ts 
Contractors (COBC) after January 1, 2006, you must include in your cover
letter/proposal the estimated future prescription drug treatment amounts
as well as an explanation as to how you actually calculated the future
prescription drug treatment amounts (i.e., actual costs, average whole-
sale price, etc.). Apparently, CMS will accept your estimates until a more 
formalized process is implemented beginning January 1, 2007. If you do 
not include future prescription drug treatment amounts and the treatment 
records that are submitted indicate that your client has been prescribed 
drugs and/or may need prescription drugs related to the work injury in the 
future, CMS’s position will be that you have NOT adequately consid-
ered Medicare’s interests and your settlement will NOT have protected 
Medicare’s interests. Obviously, CMS’s review of WCMSA proposals will be 
changing with the implementation of MMA. For your WCMSA proposal 
received by the COBC after January 1, 2006, CMS will provide in its writ-
ten opinion the total WCMSA amount that adequately protects Medicare’s 
interests with regard to your client’s future medical treatment. In addition, 
CMS’s written opinion will note the submitted prescription drug amount. 
Th e CMS written opinion will provide the total WCMSA amount, which 
is a combination of the future medical treatment reviewed by CMS and the 
future prescription drug costs noted in your proposal. Of course, the total 
WCMSA amount should be noted in the Redemption Order.
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Terms expiring 2008
Joel L. Alpert, Southfi eld
Philip S. Brown, Detroit
Thomas J. Ruth, Saginaw
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the Workers’ Compensation Section, 
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Opinions expressed herein are those 
of the authors or the editor and do not 
necessarily refl ect the opinions of the 
section council or the membership.
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to the editor at:

300 East Long Lake Road, # 200
Bloomfi eld Hills, MI 48304
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Article submissions are due for:
Spring issue April 15, 2006

Board of Magistrates
1/27/2006 (Listed Alphabetically by 
Hearings Offi ce)
 
UP/Gaylord

Thomas G. Moher

Traverse City

2/06 McAree (1 week)
3/06 & beyond to be determined

Saginaw

James J. Kent
Paul M. Purcell

Flint

Kenneth A. Birch
Michael T. Harris
Alexander T. Ornstein
(disability leave)

Grand Rapids

Timothy M. McAree
G. Jay Quist

Lansing

Christopher P. Ambrose
Garry L. Goolsby

Pontiac

Victor A. McCoy
John M. Wierzbicki
Rosemary K. Wolock

Mt. Clemens

Beatrice B. Logan
Andrew G. Sloss
Richard J. Zettel

Kalamazoo

Paul H. Reinhardt

Detroit

Murray A. Gorchow
(Acting Chair)
John P. Baril
Michael J. Barney
Mary C. Brennan*
Carol R. Guyton
Valencia L. Jarvis
Jan C. Leventer
John J. Rabaut
Joy A. Turner

Acting Chair Murray Gorchow advises that he will in the very near future post 
and/or circulate guidelines for workers’ compensation practitioners to use when 
redeeming cases that involve a Medicare-eligible plaintiff  where the redemption 
is under $10,000, in light of the July 11, 2005, CMS Memorandum/FAQ’s. 
Similarly, he will off er guidelines for redeeming the case of any Medicare-eligible 
plaintiff , inlight of the December 30, 2005, CMS Memorandum/FAQ’s deal-
ing with Medicare Part D—Prescription Drug coverage. When available, we will 
publish those guidelines in this newsletter. Th e CMS Memoranda are posted on the 
CMS website at www.cms.hhs.gov/medicare/cob/attorney/att_wc.asp. Every practitio-
ner should read these CMS Memoranda.

Message from the Acting Chair 
of the Board of Magistrates

*Statutory appointment MCLA 418.213(3)
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 As your client should know, the to-
tal WCMSA amount (which will now
include future medical treatment and 
future prescription drug treatment)
must be deposited in an interest bear-
ing account. Th e administrator
(your client!) of the WCMSA must 
forward an annual accounting, sepa-
rately identifying the expenditures for 
the medical treatment and prescrip-
tion drug treatment to the Medicare 
contractor responsible for monitoring 
the claimant’s case. 
 In an example provided by CMS, 
let’s assume the CMS written opinion
calls for a set-aside arrangement in the 
amount of $10,000, with $7,000
identifi ed for prescription drug treat-
ment and $3,000 identifi ed for future 
medical expenses. Th e administrator 
must forward an annual accounting 
that separately identifi es how much 
of the $10,000 was spent for medical 
expenses and how much of the $10,000 

was spent for prescription drugs. As 
long as the annual accounting shows 
that bona fi de payments were made 
from the total WCMSA account, CMS 
will consider the account appropri-
ately exhausted. For example, fi nal 
actual expenditures may be $6,000 for 
future prescription drug treatment and 
$4,000 for future medical expenses, 
which CMS states will appropriately
exhaust the $10,000 WCMSA. 
 Changes are afoot when WCMSA 
begins to review and independently 
price for future prescription drug treat-
ments, starting on January 1, 2007. Th e 
submission must include a payment 
history of the prescription drugs paid by 
the workers’ compensation carrier, not-
ing the last two years of payments for 
prescription drugs if the injury occurred 
more than two years from the date of 
your proposal, or if the injury occurred 
less than two years from the date of your 
proposal, a payment history including 

those prescription drugs paid from the 
date of injury through the date of your 
proposal.
 Rest assured, if you already re-
ceived a written opinion from CMS 
as to the set-aside amount, you do not 
have to resubmit the proposal if the
WCMSA review occurred prior to 
January 1, 2006, the MMA implemen-
tation date. 
  As I am sure you all know, this will 
add yet another wrinkle to an already 
complicated system. More delays are 
expected. Director Nolish and Chief 
Magistrate Gorchow have been put-
ting pressure on CMS to speed up 
the process, and they have requested 
your input in providing cases in which 
there was an extended delay. Any input 
you could provide to Director Nolish 
or Chief Magistrate Gorchow will be 
greatly appreciated as they continue to 
put the heat on CMS to speed up this 
process. �

Update on Medicare Part D 
(Prescription Drugs)
Continued from page 1

News and Notes
 Congratulations to former Chief 
Magistrate Jack Nolish on his recent 
appointment as director, Michigan 
Workers’ Compensation Agency.
 Congratulations to Magistrate 
Murray Gorchow on his appointment as 
acting chair of the Board of Magistrates.
 Congratulations to former 
Magistrate Michael Th eile on his ap-
pointment to the Saginaw County 
Circuit Court bench.
 Congratulations to Ed Mann and Pete 
Roggenbaum on their recent retirements.
 “Reliable sources” confi rm that 
Magistrate Mary Brennan will continue 
to sit at the Detroit Bureau hearing site, 
despite rumors to the contrary.

A New Year & New Challenges

 A happy new year to all on behalf of 
your newsletter editorial staff !  It’s only 
the middle of February, and we have 

already seen signifi cant events/changes 
in our practice area.  As you all know, 
the terms of several previous magistrates 
have expired, previously sitting magis-
trates have not been reappointed and 
new magistrates have been appointed, 
some already sitting.  On behalf of the 
entire Workers’ Compensation Section, 
we acknowledge and thank our former 
magistrates for their service, coopera-
tion, courtesy, and professionalism and 
send our best wishes for whatever the 
future may hold for them.  We also 
off er our congratulations to the newly 
appointed magistrates and pledge our 
cooperation toward making the workers’ 
compensation system serve the interests 
of all involved parties.  
 Th e recent Stokes v Chrysler 
Appellate Commission en banc deci-
sion (discussed in more detail by Jerry 
Marcinkoski later in this newsletter)

reminds us that signifi cant issues regard-
ing interpretation of our statute remain.  
 Your section council, your offi  cers, 
Director Jack Nolish, and others con-
tinue to address the  Medicare issue and 
other issues of interest to the section as a 
whole.
 Your editorial staff  continues to seek 
out your cooperation in submitting 
articles, and we encourage you to direct 
submissions to the editorial staff .
 As a fi nal note, as many of you no 
doubt are aware, an ancient Chinese 
philosopher was quoted as saying, “May 
you live in interesting times.”  Boy, are 
we lucky! �
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Workers’ Compensation 
Appellate Commission
By Martha M. Glaser, Chairperson

 Th e Workers’ Compensation 
Appellate Commission has undergone 
many changes in the last two years. 
Once again we say good bye to a com-
missioner, with very mixed feelings. 
Many of you may be aware that Jim 
Kent has been appointed for a position 
as a magistrate for the term beginning 
January of 2006. We are happy for his 
new position, but sad for our loss.
 Jim Kent has the distinction of be-
ing the longest sitting commissioner
in Michigan’s history. With this ap-
pointment as a magistrate, the com-
mission will be losing a great jurist, 
and the Board of Magistrates will be 
gaining all the experience and talents 
accumulated over 12 years on the com-
mission. Th e Workers’ Compensation 
Agency will be retaining an invaluable 
employee and asset. Jim’s knowledge of 
the Act, the court decisions, as well as 
the political underpinnings is a wealth 
that we hope to take advantage of for 
a very long time. Jim is not only a col-
league; he is a friend. While we don’t 
always agree on legal issues, his discus-
sions with his fellow commissioners 
have always been courteous and open. 

Th e other commissioners have deemed 
Jim the commission anchor. If you read 
his decisions over the years, you will 
see many dissents. We noted that he is 
always pulling the commission toward 
the middle and away from extreme po-
sitions. We know that he will make an
excellent magistrate!
 A hearing was held on the 
Proposed Rule Changes on January 25, 
2006 for the WCAC Administrative 
Appellate Procedures. No objections 
were heard to those proposed amend-
ments. Th e amendments are on our 
website at www.michigan.gov/wca (click 
on Appellate Commission). Additional
amendments are expected to be pro-
posed later this year.
 Th e commission issued an en banc 
decision, Stokes v DaimlerChrysler
Corp, 2006 ACO #24, on January 26, 
2006. Th e two main issues discussed
were pretrial discovery and disability. 
Th e majority opinion was written 
by Commissioner Ries with 
Commissioner Will and myself  
concurring. Commissioners Kent and 
Przybylo each wrote separate dissents.

 Medical record copying fees have 
long been a thorn in the side of work-
ers’ compensation practitioners. We 
are currently looking for input from 
you as to what problems and solutions 
you may have found. Th e Health Care 
Services Rule R. 418.10118 established 
cost containment regulation for copy-
ing medical records pertaining to work-
related injuries. Although designed for 
carriers to monitor services that were
being charged to work-related injuries, 
many attorneys have been successful 
in using these rules in litigated cases. 
We would also like to know how well 
the recently passed (April 2004) MCL 
333.26269 is working. We are also 
wondering if there is a complaint from 
the employer community, or is it only 
the plaintiff s that are feeling the eco-
nomic impact? 
 Please forward any comments or 
anecdotes to me at the commission at
wcacinfo@michigan.gov.
 Th e commissioners wish you all a 
very happy and prosperous 2006. �

View from the Director’s Seat
By Jack A. Nolish
Director, Workers’ Compensation Agency

 As I enter the third month of 
my new position, I would like to 
take this opportunity to express my 
appreciation for the support I have 
received from the section, its offi  cers, 
and all the members of the Workers’ 
Compensation “family.” I continue to 
appreciate the cooperation I have
enjoyed as I have worked my way 
through the maze of new job adjust-
ments. Although there certainly was a 
learning curve for the magistrate and

then chair positions, I must confess 
that the curve for this new job appears 
to be steeper and, at fi rst glance, more 
slippery.
 Technically, I do not have a 
predecessor. I am the fi rst to hold the 
position of director of the Workers’ 
Compensation Agency since its des-
ignation in the Governor’s Executive 
Order of 12/03. Th ere was no transi-
tion period between Craig Petersen and 
myself. Th e disappearance of Craig’s 

e-mail list, although I am sure not done 
deliberately, is emblematic of the situ-
ation. As you know, I have gotten the 
e-mail list back in business. I hope that 
too is emblematic of my arrival as
director. If you are not already on the 
e-mail list and wish to join, please send 
me an e-mail: JANOLIS@Michigan.gov.
 In the coming months, we will be 
discussing several initiatives I plan to
address as director: 1.) Improvements 

� � �
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Across 

1. Regent of the Magistrate hill?

3. Feeds the Sington fi re?

5. A tree grows in Flint?

6. ACTually named disease

7. Cadillac Place architect

Down 

1. Clearly the Commision Chair

2. How it all starts

4. The new reality in Pontiac?

Winter Crossword Puzzle
By Mike Mason

in enforcement options available to 
the director to deal with uninsured 
employers; 2.) development of a small
claims handling system; 3.) creation 
and implementation of vocational
rehabilitation guidelines; 4.) recovery 
of the docket data system to assist 
resolution of cases; 5.) creation of an 
Uninsured Employer Fund; 6.) changes 
in the Act to deal with age-based rate 
changes and related limitations in older 
workers’ rights to benefi ts. It is not 

clear when and how long these projects 
will take, but it is time to move for-
ward, addressing some of the problem 
areas in the practice.
 I will be using offi  ces in Lansing 
(517-322-6373) and Detroit
(313-456-3673). I am moving my 
Detroit offi  ce out of the secret corridor
down the hall to the “directors hearing 
room” adjacent offi  ce. In this
location, I will be more easily acces-
sible, and as a little bonus, I can see 

the sky through the window. I have 
transferred the magic doorbell system 
to Murray Gorchow. It is smart enough 
to know to ring in Murray’s offi  ce, not 
mine. As always, you are welcome to 
contact me with any questions or prob-
lems. I know the Detroit location is a 
little off  the beaten path, but do feel 
free to stop in and say hello. �

View from the Director’s Seat
continued from previous page

Answers on Page 10
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SPRING/SUMMER MEEETING TO BE HELD JUNE 22-23, 2006

Please join us for this year’s annual Spring/Summer Meeting at the Shanty Creek Resort & Club in Bellaire, 
Michigan.

We have reserved the Cedar River Village where all rooms are 1 or 2 bedroom suites.  Each room has its own fi replace, Jacuzzi tub, mini 
fridge and private balcony.

(1 bdrm w/2 queen beds, sofa bed in LR – 2 adults -  $175 + taxes/night)
(2 bdrm w/1 king, 2 queen beds, sofa bed in LR – 2 to 4 adults - $275 + taxes/night)
(Kids 17 and under stay free in room with adult – Same rates apply two days prior and after meeting)

Two ways to book your  room:  (1) Mail or Fax using attached form; (2) on-line at www.shantycreek.com/
workerscomp .  Space is limited, so we encourage you to

reserve your room today.

SCHEDULE OF EVENTS
Thursday, 6/22/06  
6:00 p.m.  Cocktail Party – hors d’oeuvres + two complimentary beverages  $20/person
7:00 p.m.  Dinner on GolfviewPatio (weather permitting) otherwise in Jordan Room $40/person 

  Attend BOTH Cocktail Party & Dinner and pay only   $50/person 
  (CHILDREN PAY $20 each)

Friday, 6/23/06
8:00 a.m.  Group Registration for Meeting         $30/person
  On-Site/Door registration (space permitting)    $50/person

8:30 a.m.  Continental Breakfast (included in meeting fee)

9:00 – 12 noon Meeting

12:20 p.m. Golf (18 holes + cart) at Cedar River Village Course   $100/person
  One of the top public courses in the country--designed by Tom Weiskopf

7:00 p.m.  Cocktail Party – hors d’oeuvres + two complimentary beverages  $20/person
8:00 p.m.  Dinner on GolfviewPatio (weather permitting) otherwise in Jordan Room $40/person 

  Attend BOTH Cocktail Party & Dinner and pay only   $50/person 
  (CHILDREN PAY $20 each)

Section members attending Seminar, cocktail parties and dinners on both Thursday and Friday will be charged 
$130/person. 

Adult Guests attending cocktail parties and dinners on both Thursday and Friday will be charged $100/person.
Children will be charged $20 each per dinner.

Checks for the seminar, golf, dinners & cocktail parties should be made payable to State Bar of Michigan and 
mailed to:  Richard L. Warsh, ATTN:  ALICE, 29566 Northwestern Hwy., Ste. 120, Southfi eld, MI  48034.

If you plan to play golf, you must contact Dave DeGraw at (616) 458-3646 before 6/16/06.  The outing format 
will be changed this year and we need to know who is going to play before we arrive.

Questions regarding Seminar?  Please call Alice (248) 357-7013

Make this a family vacation.  Surrounding area holds attractions for all ages - Sleeping Bear Dunes, charter 
fi shing, boat rentals, wineries, museums, Grand Traverse Lighthouse, hiking, shopping, golf and much more.  

Something for everyone!
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STATE BAR OF MICHIGAN-WORKERS COMP SECTION

JUNE 22-24, 2006 

Please return this form to:    Group Code:  1020                                    CHECK IN TIME:

Reservations Department                          Guaranteed by 6pm
Shanty Creek                                       CHECK OUT TIME:
One Shanty Creek Road                          12:00 Noon
Bellaire, MI  49615 

Name: ___________________________________________________________________________

Address: _________________________________________Home Phone(    )__________________

City:________________State:___________Zip:__________Business Phone(    )________________

E-Mail address:______________________________________________. (For confirmation)

You are welcome to arrive early or extend your stay following this scheduled event.  At times specifi ed accommodations are not available prior to or following your 
event.  If  the room type requested is not available, we reserve the right to assign the next available room type and rate.

Arrival  Date:_________Departure Date:_____________# Adults:_______# Children:________
                                                    Reservations must be received by May 22, 2006
                                                          
                                                            Please reserve the following accommodations                             
ROOM TYPE:                                                   1 ADULT            2 ADULTS       3 ADULTS         4 ADULTS

_______1 BEDROOM SUITE                              $175                    $175                                 
The above rates are Per Room, Per Day, plus 6% state tax and 4% Resort fee.

You may also register on line at www.shantycreek.com/workerscomp

THIS FORM MUST BE MAILED OR FAXED IN TO RECEIVE THE GROUP DISCOUNTED RATES.
Deposit Policy: You must guarantee your room reservation with a major credit card or a check for deposit equal to fi rst nights 
lodging.  Credit card WILL BE charged for the above deposit. Debit cards are not accepted for deposit.  Refund of  your deposit will 
be made if  cancellation occurs at least 5 days prior to arrival, less a $10 handling fee.

Card number:__________________________________Expiration Date:___________________

Signature(required)______________________________________________________________

Shanty Creek will be sending you a written confirmation of this reservation request.  Upon receipt, please review all information. 

Do you have any special lodging requests?
________Barrier free_________Non Smoking_________Other(please indicate)______________

For questions and information call:
1-800-678-4111 or FAX:231-533-7004
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A holiday party for all workers’ comp practitioners was organized by attorney Peter Woll.  Th e event was well attended by 
members of the bar and bench.  It was a great opportunity for all sides to get together and enjoy some holiday spirit.  A good 
time was had by all, but especially by Peter! �

�Holiday Party�

From left to right: Magistrate Valencia Jarvis; Charlie Manion; Deborah Strain, 
Plunkett & Cooney; and Peter Woll

Magistrate Valencia Jarvis, 
Detroit; and attorney Peter Woll

Magistrate John Wierzbicki, 
Pontiac; and Peter Woll

From left to right: Former Magistrate James Brakora; attorney Cindy Kreager, 
C.N.A.; Magistrate Mary Brennan, Detroit; and attorney David Knoll
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From left to right: Attorney Charlie Manion, City of Detroit Law 
Dept.; Kerri Kurak; Jeff rey Kirschner; Andrew Jarvis; 

and Patrick Horan

From left to right: Attorney Mark Aiello; Bruce Weider; 
and Charlie Manion

Magistrate Timothy McAree, Pontiac; and 
attorney Rick Warsh

From left to right: Donna Rabaut; Peter Woll; and 
Magistrate John Rabaut, Detroit

From left to right: Phil Churchill from the Accident Fund; 
Peter Woll; and Dave Grunewald from C.N.A.
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Tentative 
Section Calendar 

 

Spring 2006
Section Seminar - “Trial Practice”

 
Spring/Summer 2006
Past Presidents Dinner

June 2006
Spring/Summer Meeting at 

Shanty Creek Resort, Bellaire, MI

September 2006
State Bar of Michigan

Annual Meeting
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Recent Cases
By Jerry Marcinkoski, Lacey & Jones

Continued on next page 

 What follows is a summary of 
recent case law developments at the 
Supreme Court, Court of Appeals, 
and Workers’ Compensation Appellate 
Commission.
 Th ere have been no Supreme Court 
decisions since the last newsletter, 
but there are workers’ compensation 
cases of interest pending there . At the 
Court of Appeals level, the court has 
fi nally decided a couple of workers’ 
compensation cases, and the Workers’ 
Compensation Appellate Commission 
has issued an important en banc deci-
sion with respect to Sington questions.

Supreme Court

 As we were going to press, the 
Supreme Court on January 31, 2006, 
issued an order in Bessinger v Our Lady 
of Good Counsel, SC No. 128870, relat-
ing to partial disability and Sington v 
Chrysler Corporation, 467 Mich 144; 
648 NW2d 624 (2002). Retaining 
jurisdiction, the Supreme Court 
remanded that case to the Appellate 
Commission, directing:

On remand, the WCAC shall 
clarify its position on the follow-
ing issue: Notwithstanding that 
plaintiff ’s [post-injury] telemarket-
ing job did not pay the maximum 
wages, was the telemarketing 
job within his qualifi cations and 
training at the time plaintiff  suf-
fered his back injury? (Bracketed 
word added).

 Th e facts of the case were that 
plaintiff  suff ered a work-related back 
injury. A vocational expert linked 
him to a lower paying, post-injury 
telemarketing job. After working at the 
job only a couple of weeks, plaintiff  
stopped working altogether due to a 
non-work-related condition. 

 In two other cases, the Supreme 
Court granted leave on November 3, 
2005, to address the scope of work-
ers’ compensation’s subject matter 
jurisdiction. Th e two cases are Jacobs 
v Technidisc, Inc, SC No. 128715, 
and VanTil v Environmental Resources 
Management, SC No. 128283. 
 Th e subject matter jurisdiction in 
Jacobs arose in the context of a third-
party case fi led by an injured employee. 
Plaintiff ’s workers’ compensation 
insurer intervened in the third-party 
case to assert its lien and seek a future 
credit against its workers’ compensa-
tion liability under MCL 418.827. 
Th e third-party case settled via a 
consent judgment with the insurer 
being granted reimbursement and 
future credit in accord with Franges v 
General Motors Corporation, 404 Mich 
590; 274 NW2d 392 (1979). Th e 
third-party settlement specifi ed that 
the workers’ compensation insurer was 
to pay the employee “the full weekly 
amount of workers’ compensation 
benefi ts” for 843 weeks into the future. 
Years after the consent judgment, the 
workers’ compensation insurer began 
coordinating plaintiff ’s weekly rate 
of compensation with old-age social 
security benefi ts. Plaintiff  challenged 
the reduction in circuit court, claiming 
it violated the terms of the third-party 
consent judgment. Th e circuit court 
agreed with plaintiff  and directed the 
workers’ compensation insurer to 
pay the unreduced weekly workers’ 
compensation benefi t as recited in 
the consent judgment. Th e workers’ 
compensation insurer raises before the 
Supreme Court the question whether 
a circuit court possesses subject matter 
jurisdiction to specify and enforce a 
weekly workers’ compensation rate.
 In the companion case VanTil, 
the question is whether the circuit 
court has subject matter jurisdiction to 

determine whether the plaintiff  is an 
“employee” of the defendant. VanTil 
is factually similar to Reed v Yackell, 
473 Mich 520; 703 NW2d 1 (2005), 
reported upon in our last newsletter. 
In both VanTil and Reed, the plaintiff s 
are individuals who are engaged by 
employees of the defendants as help-
ers. While helping the employees with 
their work, the plaintiff s are injured 
and sue the defendants in tort. Th e 
question presented is whether or not 
such plaintiff s are “employees” of the 
defendants and precluded from pursu-
ing the tort actions given the exclusive 
remedy provision of the Act in MCL 
418.131(1). You might recall that the 
Supreme Court’s decision in Reed did 
not produce a majority opinion on the 
subject matter jurisdiction question. 
Presumably, Jacobs and VanTil will.
Th ree other workers’ compensation 
cases have been pending before the 
Supreme Court for a time now. 
 In Donoho v Wal-Mart Stores, Inc, 
SC No. 127537, the Supreme Court is 
considering whether MCL 418.315(1) 
permits the imposition of attorney fees 
on employers and carriers with respect 
to medical expenses. Oral argument 
has occurred in Donoho. PLEASE 
NOTE: On February 3, 2006, as 
this newsletter was being assembled 
for distribution, the Supreme Court 
issued an order denying the employer 
leave to appeal. Justice Corrigan wrote 
a concurrence, saying she “remained 
interested in the problem presented” 
and refers to “Commissioner Richard 
Leslie’s concurrence in Stankovic v Kasle 
Steel Corporation, 2000 Mich ACO 
124.” 
 In James v Auto Lab Diagnostics 
& Tune Up Centers/Second Injury 
Fund, SC No. 128355, the issue is 
whether an automobile accident injury 
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Recent Decisions
Continued from page 11

sustained while enroute to a seminar 
addressing work matters is compen-
sable. Here, the employer encouraged 
but did not compel the employee’s 
attendance at the seminar. James also 
presents the same attorney fee ques-
tion as in Donoho. Oral argument has 
occurred in James.
 Finally, in Paige v City of Sterling 
Heights, SC No. 127912, the 
Supreme Court is considering two 
questions in a death case. Th e primary 
question is the correct construction 
of “the proximate cause” requirement 
in MCL 418.375(2) when the work 
injury and death are not simultane-
ous. Th e second question is a depen-
dency question relating to one of the 
deceased’s children. Oral argument is 
scheduled in Paige. 
 
Court of Appeals

Retiree Definition of Disability

 In Campbell v General Motors 
Corporation, 268 Mich App 468; 
____ NW2d ____ (2005), the issue 
was whether the retiree defi nition of 
disability in MCL 418.373 applied 
under the following circumstances. 
Plaintiff  suff ered a work-related 
shoulder injury. Th e plant at which 
he was working closed. Rather than 
being laid off , plaintiff  was placed in 
General Motors’ “jobs bank.” Th ere, 
plaintiff  was required to report to a 
specifi c location to await potential 
placement at work. He received full 
pay for reporting to the location. He 
was never assigned any work over 
the ensuing months and, along with 
other employees, “would play cards 
or watch television” at the location 
while waiting for assignments that 
never came. If an assignment had 
come, plaintiff  was obliged to accept 
it. Plaintiff  eventually took a non-
disability retirement. Th e question 
presented was whether he terminated 

“active employment” so as to trigger 
the retiree defi nition of disability.
 Th e Workers’ Compensation 
Appellate Commission held plaintiff  
had not terminated “active employ-
ment” and, consequently, the retiree 
defi nition did not apply. 
 Th e Court of Appeals disagreed 
and reversed. Th e court held that 
plaintiff  remained an active em-
ployee, although the nature of his 
work changed. Th e court therefore 
remanded the case to the commission 
for application of the retiree standard.

One-Year Back Rule

 In Ross v Modern Mirror & Glass 
Company, 268 Mich App 558; ____ 
NW2d ____ (2005), the court af-
fi rmed the Commission’s application 
of the one-year-back rule on the fol-
lowing set of facts. 
  Plaintiff  had been receiving week-
ly workers’ compensation benefi ts for 
a number of years. At some point in 
the 1990s, plaintiff  also began receiv-
ing pension benefi ts that were avail-
able for coordination under MCL 
418.354. Th e employer and its carrier 
apparently overlooked the coordina-
tion possibility and did not begin 
coordinating plaintiff ’s benefi ts until a 
number of years later. Upon discovery 
of the oversight, defendants sought 
to recoup an overpayment of benefi ts 
retroactively to when the pension 
benefi ts had commenced. Defendants 
relied upon the language in § 354(9), 
which does not recite any retroactive 
limitation on recouping benefi ts in a 
coordination context, and on Autry v 
Hyatt Corporation, 1994 ACO #492, 
a Commission decision that placed 
no limitation on the retroactive reach 
of coordination recoupment. In con-
trast, plaintiff  argued that the general 
one-year-back rule on recoupment 
recited in MCL 418.833(2) should 
apply.
 Th e court agreed with plaintiff  
and affi  rmed the Commission. Th e 
court held that, while § 354(9) cre-

ates a substantive right to recoup an 
overpayment of benefi ts, the general 
one-year-back rule in § 833(2) proce-
durally limits the retroactive reach of 
the recoupment to one year. 

Workers’ Compensation 
Appellate Commission

 Th e most important decision 
from the Appellate Commission is 
its 3-2 en banc decision in Stokes v 
DaimlerChrysler Corporation, 2006 
ACO #24. It is 101 pages. Th e lead 
opinion is Commissioner (now 
Magistrate) Kent’s dissent. Th e second 
opinion is the controlling opinion. 
Th e third opinion is Commissioner 
Przybylo’s dissent. It is not possible to 
address every nuance in an opinion 
of this length here. Th e attempt here 
is to summarize the opinion’s salient 
points.
 Th e salient facts of Stokes were not 
in dispute. Th e magistrate had grant-
ed plaintiff  an open award of benefi ts 
for a work-related back disability 
prior to the Supreme Court’s decision 
in Sington v Chrysler Corporation, 
467 Mich 144; 648 NW2d 624 
(2002). Sington was released while 
the case was on appeal before 
the Commission. Consequently, 
after resolving the other issues, the 
Commission remanded the case to 
the magistrate for application of 
Sington to the disability question. On 
remand, defendant sought to have 
plaintiff  meet with its vocational 
expert prior to the remand hearing, 
but plaintiff  resisted. Defendant then 
requested the magistrate to order 
such a face-to-face meeting, but the 
magistrate declined. Plaintiff  testifed 
at a remand hearing with respect 
to his qualifi cations and training. 
Defendant’s vocational expert, present 
at the hearing, testifi ed as well. Th e 
expert explained that, on the basis 
of what he had just heard, it would 
be speculation to project which jobs 
might be available to plaintiff  that 
were suitable to his qualifi cations 
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and training, and within his physical 
restrictions. Th e expert explained he 
would need to research the availability 
of such potential work. Defendant 
then sought an adjournment to permit 
the expert to do so. Defendant argued 
the absence of a pretrial meeting com-
promised the vocational expert’s ability 
to present non-speculative testimony 
at the remand trial. Th e magistrate 
refused to grant an adjournment. Th e 
magistrate then found plaintiff  satisfi ed 
Sington saying that defendant had not 
off ered suffi  cient evidence to rebut 
plaintiff ’s remand testimony.
 Th e case automatically returned 
to the Commission because it had 
retained jurisdiction. Th e Commission 
then ordered the en banc hearing with 
respect to the issues relating to pretrial 
discovery and the parties’ burdens of 
proof in Sington cases. 
 With respect to the discovery 
issue, the controlling opinion holds 
that there is no statutory authority for 
magistrates to order pretrial meetings 
with vocational experts. Nor is there is 
any statutory authority for other dis-
covery methods such as interrogatories, 
plant tours, and the like. Th erefore, 
there is no authority for the magistrate 
to compel discovery except for the 
exchange of information required by 
MCL 418.222.
 In making its discovery ruling, the 
majority expressed its agreement with 
the view expressed by the dissent in 
Boggetta v Burroughs Corporation, 368 
Mich 600; 118 NW2d 980 (1962) and 
the dissent in the prior Commission en 
banc discovery case, O’Brien v Federal 
Screw Works, 1998 ACO #53 [which 
had permitted a pretrial plant inspec-
tion by plaintiff ]. Th e Commission said 
the Boggetta’s majority’s discussion of 
discovery was dicta. Th e Commission 
majority further recognized that its 
“opinion rejects the result expressed in 
a number of administrative decisions,” 
including White v Waste Management, 
2004 ACO #4, Nessel v Schenck Pegasus 
Corporation, 2003 ACO #272, Johnson 

v All Star Sports Bar, 2003 ACO #25, 
and O’Brien, supra.
 Th e controlling opinion also 
explained no pretrial meeting with the 
vocational expert was necessary here 
because the information obtained by 
defendant’s vocational expert at the 
remand trial was information he could 
have learned before trial. Th e control-
ling opinion said that the plaintiff ’s 
employment application, personnel 
fi le, and medical depositions were in-
formation “previously accessible” to de-
fendant. Furthermore, the Commission 
majority held that, “[e]xcept in the 
rarest of cases, the lack of a face-to-face 
meeting is not a barrier to a voca-
tional consultant having information 
necessary to render an opinion.” Th e 
majority allows for “situations where 
the employee’s testimony could provide 
information which the employer is 
suffi  ciently unable to anticipate.” If so, 
that might warrant an adjournment, 
but “a factual foundation must be 
presented to the magistrate to justify an 
adjournment.” 
 Th e Commission majority added 
that its opinion “does allow the mag-
istrate to allow the presentation of 
testimony from vocational consultants, 
subject like any other workers’ compen-
sation case to evidentiary rules, after the 
record contains information as to the 
employee’s qualifi cations and training.”
 Th e Commission majority summa-
rized this portion of its opinion by say-
ing that “Sington supplies the need for 
information (at least, so we are told), 
but not the authority.” Th e majority 
says it is the Legislature’s prerogative to 
amend the Act to provide such authority.
 With respect to burdens of proof 
on disability, the controlling opinion 
interprets the phrase “work suitable to 
[the plaintiff ’s] qualifi cations and train-
ing” in § 301(4) as only contemplat-
ing jobs plaintiff  “had held” at some 
time in his life; it does not encompass 
work plaintiff  has never done. Th rough 
his/her own testimony, the plaintiff  can 
set the limits of the work suitable to 
his/her qualifi cations and training and  

if plaintiff  is unable to do such work, 
he/she is considered to be totally dis-
abled. Th e majority says it is “a burden 
on the employer to prove … that the 
employee is able to earn wages in work 
suitable to his qualifi cations and train-
ing.” 
 Th e majority opinion suggests that 
an employee “may well be advised to 
look for work,” but “an employee who 
does not want to work might, by virtue 
of other facts, be able to establish an 
impairment of his wage earning capac-
ity.” Th e controlling opinion then says 
that once plaintiff  proves disability, 
“[t]here is no causation element in the 
proof of wage loss.” Th at is, “We do 
not mean to say that an employee must 
causally relate the loss of wages to the 
injury at work.” 
 Th e majority says that it is “deeply 
troubled” by aspects of the Supreme 
Court’s Sington opinion. Th e majority 
says, “Sington introduced the concept 
heretofore unknown in Michigan that 
there must be a particular economic 
consequence to the employee’s medical 
impairment to f[i]nd disability.” 
 Although affi  rming the fi nd-
ing plaintiff  is totally disabled, the 
Commission discussed partial dis-
ability at length as well. With respect 
to partial disability, the Commission 
says, “We conclude that ‘able to earn’ 
in MCL 418.361(1) means something 
diff erent than ‘wage earning capac-
ity’ in MCL 418.371(1) and MCL 
418.301(4).” 
 In applying these principles to the 
case at hand, the Commission found a 
pervasive lack of proofs from the em-
ployer to contradict plaintiff ’s disability 
claim. Th e Commission explained:

Nothing in the record, 
the magistrate’s decision, 
or defendant’s argument 
establishes that there was 
work available to plaintiff  
within the restrictions found 
by the magistrate that would 
provide plaintiff  with the 
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maximum wages he was able to earn pre-injury. 
And, because there is also no evidence in the 
record that shows that plaintiff  is able to earn any 
wages in any of the kind of work that plaintiff  had 
performed, we conclude that the magistrate’s fi nd-
ing of total disability is supported by competent, 
material and substantial evidence. Defendant had 
the opportunity to establish in the face of plaintiff ’s 
claim he was totally disabled that plaintiff  was, in 
fact, only partially disabled, but no such proofs 
were presented. As a result, we do not agree with 
defendant’s argument that the partial disability 
sections have been “read out of the Act.” When 
the record does not reveal the existence of any 
jobs suitable to the employee’s qualifi cations and 
training that he is able to perform, it is specula-
tive to suggest that such jobs exist, let alone that 
they are available to plaintiff . In the face of proofs 
documenting plaintiff ’s total disability within the 
fi eld of labor comprising his qualifi cations and 
training, if defendant seeks to obtain whatever 
advantage that a limitation on its liability that a 
fi nding of partial disability would allow, proofs 
must be presented to show that there are such jobs 
that are reasonably available to plaintiff  that he is 
able to perform. No such proofs were submitted in 
this case. (Slip op, p 68).

Th e controlling opinion concluded as follows:
In this case, plaintiff  has a serious medical impair-
ment which precludes the performance of any and 
all work the record reveals he has ever performed. 
He is, as a result, totally disabled within a fi eld of 
employment that comprises his qualifi cations and 
training. Were it demonstrated that there was work 
available to him which represents a meaningful 
opportunity to earn, even if short of an actual off er 
of work, he could have been found to be partially 
disabled. But, short of a fi rm intention not to work 
at an opportunity to earn wages which represents 
a meaningful opportunity to work in employ-
ment that can be performed on a competitive and 
sustained basis, there is no resulting alteration in the 
worker’s compensation rate. An employee cannot 
profi t when the barrier to a return to the work force 
is a unilateral intention not to work. (Slip op, p 90).

 In the course of discussing disability, wage loss, and 
partial disability, the Commission majority disapproves 
of the prior Commission en banc opinion in Peacock v 
General Motors Corporation, 2003 ACO #274 and the prior 

Commission Sington model outlined in Riley v Bay Logistics, 
Inc, 2004 ACO #27. Th e controlling opinion also gives 
a limited reading to the discussion of burden of proof in 
Aquilina v General Motors Corporation, 403 Mich 206; 267 
NW2d 923 (1978) and the defi nition of “wage earning 
capacity” in Hood v Wyandotte Oil & Fat Co, 272 Mich 
190; 261 NW 259 (1935). Finally, the controlling opinion 
expresses disapproval of the concepts expressed in Sobotka v 
Chrysler Corporation, 447 Mich 1; 523 NW2d 454 (1994) 
and Braddock v Bellrose, Inc, 1994 ACO #525.
 Th e dissenting opinion of Commissioner (now 
Magistrate) Kent would fi nd that “the magistrate abused 
his discretion in his handling the matter of proofs on re-
mand.” Relying on Boggetta, Nessel, and the prior en banc 
Commission discovery decision O’Brien, Commissioner 
Kent also quotes Professor Welch’s treatise that “recites a 
litany of many cases noted herein, in which the ‘Magistrate’s 
have sometimes extended this holding [Bogetta] to situations 
involving disability.’” He also relies upon Professor Welch’s 
discussion of “‘all forms of pretrial discovery proceedings … 
found in Huber v General Motors Corp, 1982 WCABO 240 
[# 44],’” which had said, “‘Pretrial discovery is well estab-
lished in our system.’” (Emphasis omitted). Commissioner 
Kent fi nds the “basic” statutory authority for these principles 
within MCL 418.853 that says, “Process and procedure 
under this act shall be as summary as reasonably may be.”
 With respect to the burden of proof questions in Sington 
disability cases, Commissioner Kent would adhere to the 
model the Commission has been using as formulated in Riley 
v Bay Logistics, Inc, 2004 ACO #27.
 Commissioner Przybylo dissented as well. He concurred 
with Commissioner Kent’s dissent but wrote separately to 
express specifi c disagreement with many assertions in the 
controlling opinion. Commissioner Przybylo said, “I cannot 
agree that Bogetta is not controlling authority. I also cannot 
agree that the magistrate’s authority under MCL 418.853 
to make the process as ‘summary as reasonably may be’ does 
not include the authority to require plaintiff  to disclose his 
qualifi cations and training so that a defendant can process 
the information for formulating its defenses.” Commissioner 
Przybylo added, “When the Michigan Supreme Court directs 
an interpretation of the statute, we should simply follow 
the court’s directive and our constitutional obligation. If we 
follow the court’s directive, discovery is permitted in limited 
circumstances. Under the Bogetta interpretation, a magistrate 
may order a party to participate in discovery, but only in lim-
ited circumstances.” Just as depositions are sometimes taken 
before or after trial, Commissioner Przybylo says:

� � �



15

Winter 2006

Richard L. Warsh, Chair 
(248) 357-7013  rwarsh@aol.com

Leonard G. Hickey, Vice Chair 
(616) 364-2550  lhickey@hickeycombs.com

Paula Olivarez, Secretary 
(269) 968-2215  paulaolivarez@mccroskeylaw.com

Murray Feldman, Treasurer 
(248) 540-2300  mfeldman@stroblpc.com

Alan S. Helmore, Past Chair 
(248) 746-2744  ahelmore@swappc.com

Joel L. Alpert  (08) 
(248) 354-6400  jlalp@aol.com

Tom Ruth  (08) 
(989) 498-2100  tomrut@bkf-law.com

Phil Brown  (08) 
(313) 237-3011  browps@law.ci.detroit.mi.us

John P. Charters (07) 
(313) 628-8884 charters@usa.net

David DeGraw (07)
(616) 458-3646 ddegraw@shrr.com

Mark W. Viel (07) 
(231) 796-0001 mark@markviel.com

State Bar of Michigan Workers’ Compensation Section 
Council Member Contact Information

Brian G. Goodenough (06) 
(517) 371-8147  bgoodenough@fosterswift.com

John Sims  (06) 
(269) 789-9535  JohnMSims@msn.com

Deborah Strain (06) 
(586) 466-7608  dstrain@plunkettcooney.com

Jack A. Nolish, Director, Michigan Workers’ Compensation 
Agency 
(313) 456-3673  
(517) 322-6373  janolis@michigan.gov

Alex Ornstein, Magistrate  
(313) 456-3650  atornst@michigan.gov

Martha M. Glaser, WCAC Chairperson 
(517) 373-0211  mmglase@michigan.gov 

Michael Flynn    
(231) 726-4861   michaelfl ynn@mccroskeylaw.com
cell: (231)206-0971

Charles Gilfeather   
(989) 498-2100  chagil@bkf-law.com

Dave Plawecki   
(313) 456-2403  plaweckidave@michigan.gov

Recent Cases
Continued from previous page

Likewise, a magistrate could order that a plaintiff  
must testify concerning qualifi cations and train-
ing before the hearing on the remaining issues. 
Alternatively, the magistrate could take all other 
evidence and allow the parties to submit expert 
vocational testimony within a designated time.

  With respect to the case at hand, Commissioner 
Przybylo said, “defendant never possessed all of the voca-
tional information necessary for it to present its expert’s 
testimony regarding plaintiff ’s wage earning capacity.” He 
would remand the case to “allow defendant the opportunity 
to present [the vocational expert’s] testimony that evaluates 
plaintiff ’s earning capacity.” (Bracketed words added).
 Commissioner Przybylo also says that in contrast to the 
“multitude of cases that have interpreted the Sington decision 
since the supreme court released it in 2002, the controlling 

opinion suggests for the fi rst time” that the employer must 
prove plaintiff  does not satisfy the defi nition of disability. 
His dissent concluded:

Th e totality of the controlling opinion changes makes 
defending a disability claim nearly impossible. It casts 
the burden of proving the earning capacity of almost all 
jobs on defendants. It then fi nds discovery outside the 
authority of the WDCA. Under the changes, I cannot 
understand the method the controlling opinion af-
fords a defendant to collect the information exclusively 
within a plaintiff ’s knowledge to off er the wage earning 
capacity proofs he requires defendants to present. 
Again, the workers’ compensation procedures cannot 
deprive defendants of the evidence critical to defending 
disability claims.  �
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 A new Practice Management Resource Center website was unveiled by the State Bar February 
1, 2006. Online resources, a lending library, educational center, and helpline are all designed to 
make it easier for members to successfully manage their legal practices. Questions that cannot be 
answered by checking website resources should be directed to the Helpline at 1.800.341.9715. 
Hands-on training and demonstrations of the diff erent software programs available in the 
marketplace can also be scheduled by calling the Helpline number. An opening ceremony will be 
held at the State Bar in Lansing next month to showcase all the resources at the PMRC. 
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