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From the Chair

First, I would like to thank all of the Section members 
that took time from their busy schedules to attend our annu-
al meeting this year at Crystal Mountain.  Next, I would like 
to express my gratitude for electing me as the Section’s next 
Chairperson.  Lastly, I would like to thank and acknowledge 
the leadership provided by the past Chairperson, Chuck 
Palmer.  I have handled cases with Chuck and have always 
found him to be “tenacious” when it comes to representing 
injured employees.  However, as the leader of our Section, in 
my opinion, the Chairperson should conduct council meet-
ings as a neutral moderator.  Chuck exemplified such leader-

ship during his term and I plan on continuing that practice during my term.
The first time I experienced the practice of workers’ compensation was when 

I was a second year law student working for a general practice law firm in Flint.  
The firm had never handled a workers’ compensation case when they were handed 
the Buick Motor Division account.  I continued working at that office until 1981, 
when I went to work for Bernie Freid in Saginaw.  To this day, I believe that he was 
one of the best plaintiffs’ attorneys the State has ever produced.  After less than a 
year, circumstances occurred which led to an offer that I could not refuse.  I went 
to work for Peter B. Munroe in East Lansing.  I also believe that he is one of the 
best defense attorneys the State has ever produced.  I practiced with Pete until he 
retired in 2001.

Our practice requires a special skill set, including a working knowledge of med-
ical terms and conditions.  I have never considered changing my area of practice.  I 
know many lawyers, and even entire law firms, that have gone from one side of the 
fence to the other.  

For the last several years, I have heard attorneys lamenting for the “good old 
days.”  I remember the “good old days.”  I remember handling more files, but I 
also remember driving 75,000 to 80,000 miles a year, trying cases on Fridays, 
and, on many occasions, trying two cases a day.  In those days, we stipulated to 
medical reports and tried cases in front of administrative law judges that were 
only required to fill out the one-page green sheet granting or denying benefits 
without writing an opinion.  
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A Word from the Editor:
Words are Powerful Things

By Ella S. Parker

I have also lived through the major revisions to the Act that occurred in 1982 
(coordination, retiree presumption) which many, at the time, indicated would be the 
death of the practice.  And, we are now living through the major revisions from 2011.  

In the mid-80s, the administrative law judges were fired, followed by an unsuc-
cessful class action lawsuit.  I remember Art Woll commenting that ALJs, Magis-
trates, and directors of the Agency come and go, but the workers’ compensation 
practitioners remain the same.  

Based upon case law and the new Act, I am required to perform two to three 
times more work in defending a file than in the “good old days”.  I still see cases 
with substantial settlement value, if prepared correctly.  In the good old days, a 
six figure redemption was rare.  Today it is commonplace.  We, the practitioners, 
remain the constant in this ever-changing equation.

Black’s Law Dictionary defines a lawyer as “a person learned in the law.”  As 
members of our Section, we have a unique opportunity to represent the interest 
of our clients in an area that few attorneys venture into or experience.  No matter 
what happens around us, we, the practitioners, should always remain constant.

I look forward to serving you as Chairperson during the upcoming year.  

An author can make you feel so many different emotions 
based on their skills as a writer and the words they choose.  If 
you have ever read a really good book, or for that matter a 

really bad book, you know what I mean.  Words can bring you joy and sorrow or 
fill you with suspense.  A good actor can also do this based upon their performance.  
As attorneys, we rely upon these skills to some extent every day in our practice.  We 
choose our words and put on a performance for opposing counsel, the magistrate, 
or perhaps even a jury in civil litigation.  We like to think we can distinguish be-
tween when someone is putting on a performance and going through the motions 
and when someone is speaking from the heart.  I was one of a few who had the 
opportunity to hear four great presentations from people who were speaking from 
their hearts at the recent Hall of Fame induction ceremonies.  These were four of 
the best presentations I have had the honor of hearing. 

First, Michael Heck introduced John Charters for induction into the 2014 
Workers’ Compensation Hall of Fame.  Mike’s presentation was very personal and 
heartfelt.  He shared  many of John’s accomplishments as an attorney and as a per-
son of which most of us had no knowledge.  I worked with John while he was on 
the Council and I have opposed John in my practice so I know what an extremely 
talented, hard-working individual he is.  However, he never shared any information 
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about his accomplishments, he just did his job.  It was very 
nice to hear Mike share with us those things that John never 
would, because that is just John.  

Next came John Charters’ acceptance speech.  John’s wife 
and three sons and their significant others were present for 
his emotional acceptance.  Having seen John in the court-
room, I knew his presentation was sincere and humbling.  
Those of us who have practiced on the other side of the table 
from John know what a fierce opponent he is and how well 
prepared he is.  Frankly, after both Mike and John’s speeches, 
I questioned how Joel Alpert would measure up in his in-
troduction of Paul Lazar.  Don’t get me wrong, I knew that 
Paul Lazar had equally wonderful qualities which led to his 
nomination for induction into the Hall of Fame, but, frankly, 
I have known Joel as a plaintiff’s attorney all these years and 
obviously Paul was a defense attorney before his retirement.  
I had nothing to worry about.  Joel’s presentation was both 
amusing and well informed.  It far exceeded my expectations.  

Last, but certainly not least, came Paul Lazar himself.  
Paul, surrounded by his daughter, Mary, his prior partners, 
and the offspring of his prior partners and opponents, told 
quite a few amusing tales of settlement hearings where he was 
instructed not to ask a single question and others where the 
plaintiff’s attorney conducted a series of settlement hearings 
imitating various male actors without the magistrate com-
menting until the end when he  indicated plaintiff’s counsel 
needed to work on his Humphrey Bogart impression.  Along 
with the comical relief, Paul also reminisced about deciding 

to practice law because he thought it would be a 9-5 job.  Boy 
was he wrong-- just ask John Charters.  

More importantly, Paul spoke about how when he began 
practicing defense work he represented Foundries which 
were filthy, dusty and plagued with injuries.  However, due 
to the actions of attorneys like John Charters and others, and 
their lawsuits, the Foundries he visited in the latter part of 
his practice were much safer and cleaner environments.  My 
husband, who works in manufacturing, mentioned to Paul 
afterwards that he is one of those people who have benefited 
from the changes made in safety programs over the years due 
to the actions of attorneys like John Charters and Paul Lazar.  

These attorneys were not acting as performers when they 
gave their presentations.  They spoke from their hearts with a 
true appreciation of our practice.  The words they chose were 
funny, thought provoking and emotional.  I have a great deal 
of admiration and appreciation for the two newest members 
of the Workers’ Compensation Hall of Fame.  Likewise, they 
expressed their appreciation for their families and co-workers 
for all of their help over the years as well.  As I indicated, 
these four presentations were some of the most memorable.

Please take the time to enjoy the pictures from the meet-
ing in the Newsletter.

I also hope you enjoy the articles in this newsletter, 
including the ones from the “Bob and Chris” show Demysti-
fying MSAs and the one from outgoing chair Chuck Palmer 
regarding Conditional Payments and ways to get them 
reduced.  

 

Do you need to locate information about a State Bar member and all 
you have handy is your smartphone?

 Download the new SBM Directory App and you'll have everything 
you need at your fingertips. Our new mobile directory includes direct ac-
cess to the SBM online member directory, a directory of Michigan and 
U.S. legislators, and links to the latest digital issues of the Michigan Bar 
Journal, e-Journal, and SBMBlog. The app also has a text alert feature 
allowing members to sign up for member alerts, dues notice information, 
special event news, and e-Journal alerts (get the holding and a link to 
the full text of major court decisions within hours of the decision).

 Download the new app for your iPhone or Android device by search-
ing in iTunes or GooglePlay for State Bar of Michigan. The app is also 
available for the iPad.

 Download the mobile directory today!

New State Bar of Michigan 
Member Directory Mobile App

https://itunes.apple.com/us/app/state-bar-michigan-directory/id705451897?mt=8
https://play.google.com/store/apps/details?id=com.mousetrapmobile.sbm
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Open Letter to Section Members

At the end of February, I was suffering through one of Michigan’s worse winters while my wife 
Libby was enjoying our house in Fort Lauderdale.  I received a phone call on a Friday evening that 
she fell and fractured her femur.  She was told she had to have surgery the next day and, if all went 
well, she would be non-weight bearing for 8 weeks.  After surgery and in anticipation of discharge, 
she was advised that she would need attendant care, which was pretty obvious.  She could go into a 
nursing home or have her husband come down and take care of her.  Libby made it very clear she was 
not going to any assisted living facility.

Since I am a sole practitioner, this created a problem:  what should I do about my practice?  All 
sorts of scenarios flooded my mind.  Should I retire?  Should I refer out all my cases?  Should I hire 
another lawyer?  Or, could I scramble to take care of everything?

I contacted Chief Magistrate Lisa Klaeren to discuss my dilemma.  She simply said, “We are fam-
ily and we take care of our own.”  Thereafter, I was able to go to Florida and attend to my wife by 
essentially adjourning everything.  I do not know for sure but I believe Magistrate Klaeren contacted 
the other magistrates and advised them of my issue.  I do know that they all treated me graciously 
and were solicitous of Libby’s condition.  Incidentally, her recovery has not gone as hoped and we 
are probably looking at non-union and having to start all over with bone grafting.  But, I was able to 
maintain my practice without too much disaster.

Every person in our field has been extremely generous in expressing concern and in helping me.  
Each magistrate I dealt with graciously granted adjournments.  Defense attorneys who I previously 
described as heartless helped me out without equivocation.  Steve Pollok and other plaintiff’s lawyers 
offered to help me with depositions, court appearances and redemptions.  Nobody tried to take my 
clients or wanted any compensation.

I am humbled by everyone’s response to a troublesome situation.  I will defend the honor of all 
of you forevermore.  In the end, Lisa was right.  I cannot imagine this would have happened in any 
other field of practice.  

Thank you all.

Michael J. Otis
Attorney at Law
Otis P.C.
2500 Lake Lansing Rd.
Lansing, MI 48912
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At the Spring Section Meeting at Crystal Mountain in 
June, I was able to provide Section members with a summary 
of the past year, as well as a brief look of things to come.  No-
table events of the past year include the loss of John Buehler 
at the Detroit Agency and the appointment of Luke McMur-
ray to the Flint/Upper Peninsula docket.  

Statistically, the magistrates continued to work towards 
reducing the number of days from the close of proofs until 
an Opinion was signed.  Currently this is averaging twenty-
one days, with 95% of the Opinions being issued within the 
statutorily required forty-two days.

The timeframe for a case (from pre-trial until an Opinion 
is signed) is currently averaging 15.7 months.  For cases that 
proceed to redemption, the timeframe from pre-trial until the 
Order is served is currently averaging 17.6 months.  These 
numbers have remained fairly consistent since I have been 
tracking them.  I do not expect substantial change in the 
short term.

There are a couple of things anticipated in the next year 
which may impact processes and procedures before the Board 
of Magistrates (BOM).  First on the agenda is the submis-
sion of proposed BOM rules that are a small part of a rules 
submission by the Michigan Administrative Hearing System.  
These rules were originally released many months ago, and 
are now in the final phases of adoption.  A public hearing is 
currently scheduled for July 30, 2014.

Both the Agency and the BOM are undergoing simul-
taneous conversions to new computer systems.  While the 
Agency’s conversion is much more detailed than the BOM, 

the BOM is working with the Agency to make sure that 
the systems work together to provide the best possible end 
result.  The BOM system is primarily a docketing system, 
where the Agency system is being uniquely designed to 
handle the many requirements demanded of a workers’ 
compensation system.

In the last few months, and in part accentuated by review 
of the computer system, a couple of issues have come to light 
which make it necessary for the BOM to reassess the han-
dling of certain types of claims.  The two types of claims that 
are creating some challenges to the system are redemptions 
(or voluntary payments) where no Application is pending, 
and requests for changes of venue.  The BOM is currently 
reviewing policies and procedures surrounding these types of 
claims and it can be expected that there will be some changes 
in the near future.

One last look into the future reveals that the appointed 
terms of seven of the fifteen magistrates end on January 26, 
2015.  We are currently on a cycle where half of the Bench 
is eligible for reappointment every two years, and 2015 is 
one of those years.  It is not anticipated that there will be any 
decisions made regarding the eligible magistrates until the 
first of the year.

There are many changes on the horizon in a lot of dif-
ferent areas, affecting the members of the Section.  As long 
as the Section members work together, as they historically 
always have, it can be a smooth transition in all areas.  

If anyone one has any comments or concerns, please be 
sure to let me know.     

From the Chief Magistrate
By Chief Magistrate Lisa Klaeren

Looking for a past issue of 
the newsletter?

You can find back issues at http://www.michbar.org/
workerscomp/newsletter.cfm
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Annual Summer Meeting Photos

The two Hall of Fame Inductees John Charters 
and Paul Lazar greeting each other at the 

cocktail party.

Paul Lazar and Joel Alpert

The Lovely Rosa BavaLauri Reed and her husband Don Magistrate Dave Williams, Chief 
Magistrate Lisa Klaeren and Peter Woll

Don and Lesley Waldron 
enjoying the beautiful evening 
with Mary and Bill Housefield

t
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John and Linda Charters Jayson Chizick, Patrick Duff and Peter Woll

The Charters Family enjoying his presentation

Paul Lazar entertaining
 the crowd

Paul Lazar and his partner and daughter, Mary Lazar John and Nicholas Charters (the favorite son)

t

t

t
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Michael Heck, John Charters, Alan Gurvitz and Matt Tyler

Chuck Palmer (right) passing the baton to incoming 
Chairperson Bill Housefield (left) 

2014 Officers: Bill Housefield, Chris Rabideaux, Ella Parker and Tim Esper.  

t
t
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Invite someone you know to join the fun. 
Invite someone to join the section. 

 Section membership forms can be found at http://www.michbar.org/sections

The WC Council met on July 18, 2014 and July 23, 2014 to discuss proposals and recommendations for amendments 
to the rules listed in the "Proposed Draft July 1, 2014", filed with the Secretary of State by LARA concerning Administra-
tive Rules applicable to MAHS. By a majority vote, the Council recommended that Rule 129 (4) be amended as follows: 

In hearings held under the occupational code, 1980 PA 229, MCL 339.101 to 339.2919 and Worker's Disability Com-
pensation Act of 1969, MCL 418.101 to 418.941, the administrative law judge and/or the magistrate shall not issue an 
order of summary disposition. 

The Council also voted to send a letter on behalf of the Council, to the Hearing Officer conducting public hearings July 
30, 2014 reflecting the Section’s recommendation.  

Council Vote on Proposed Rules
Amendments to the Proposed Draft Concerning Administrative Rules 
Applicable to MAHS

Attorneys Please Note:

The Michigan Department of Community Health Third Party Liability Division. has an on  line application process. You 
may now notify MOCH of a third party liability case online. This application allows attorneys and others to comply 
with Michigan statute MCL 400.106 to report lawsuits in which the state Medicaid program may have an interest. This 
process will also assist in expediting settlements.

MOCH  has  requested  that  you  register with  them  and obtain  a  user  name.    By registering  with  MOCH,  information  
requested will  be responded  and  back to you  as early as that day or at the latest within three business days.

For more information concerning this online process and to register, please visit: Michigan.gov/MiNotifyTPL  

Michigan Department of Community Health 
Medicaid

http://Michigan.gov/MiNotifyTPL
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This year’s Harold Dean—Workers’ Compensation Open Golf Tournament was held on June 27, 2014.  We had a great day 
of weather that was matched by great scores!  It was wonderful seeing Tom McNally, Bill Listman, and former WC Magistrate 
and soon to be retired Social Security Judge Gerry Friedman.

Gerry is retiring and there will be a get together for him at Ginapolis, on the corner of 12 Mile and Middlebelt, on August 
4, 2014, beginning at 5:00 p.m.  Make plans to be there to send Gerry off “in style”.  Any questions, contact Rick Ehrlich.

Thanks to the generosity of all present, over $700.00 was raised for Kids’ Chance of Michigan.
As always, we thank Ray Bohnenstiehl, whose efforts keep the memory of and the spirit of Harold Dean alive each year. 

Harold Dean Golf Tournament
By Murray Feldman
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Continued on next page

The interaction between Michigan workers’ compensa-
tion settlements and the Medicare/CMS tax on settlements 
has created confusion and consternation during its brief 
and uneasy history.  This interaction has spawned discourse, 
argument and legend among practitioners and the Board of 
Magistrates.  This monograph is intended to shine some light 
on the subject and to offer food for thought for practitioners 
and colleagues.  We make no attempt to change minds or 
alter positions. 

The Center for Medicare Services (CMS) explains the 
interplay between the workers’ compensation system and the 
social security system as follows:

Workers’ Compensation Medicare Set Aside 
Arrangements 

A Workers’ Compensation Medicare Set-Aside Arrange-
ment (WCMSA) is a financial agreement that allocates 
a portion of a workers’ compensation settlement to pay for 
future medical services related to the workers’ compensation 
injury, illness, or disease. These funds must be depleted be-
fore Medicare will pay for treatment related to the workers’ 
compensation injury, illness, or disease.

All parties in a workers’ compensation case have signifi-
cant responsibilities under the Medicare Secondary Payer 
(MSP) laws to protect Medicare’s interests when resolving 
cases that include future medical expenses. The recom-
mended method to protect Medicare’s interests is a WC-
MSA.  The amount of the WCMSA is determined on a 
case-by-case basis.1 

There are two types of set-aside programs--a voluntary 
informal self-administered set-aside arrangement or account, 
and a formal self-administered set-aside arrangement or ac-
count.  The difference is that the formal account has the prior 
written approval of The Center for Medicare Services (CMS). 

The $25,000 threshold legend.  CMS has issued guide-
lines which proclaim that, due to staffing and other issues 
(at the time of the announcement), it would not review 
settlements of less than $25,000.  Some conclude from this 
guideline that this is a de minimus rule and that there is no 
obligation to create a voluntary set-aside account for settle-
ments less than this threshold.  We disagree.  There is one 
primary rule: the parties must take the interests of the Social 
Security Administration (SSA) into account when settling a 
claim that extinguishes the right to medical expense benefits.  
The $25,000 threshold proclamation does not exempt any 
settlement from the set-aside obligation.  It merely advises 
the parties that CMS will not routinely review these settle-
ments.  A settlement of any amount that does not take into 
account the interests of the SSA is subject to sanction.  A 
set-aside account is required in all cases unless the parties can 
establish that the case has always been disputed and no pay-
ments have been made.  Even in this case, the parties proceed 
at their own risk.

The de minimus rule.  The Medicare Secondary Payer 
Recovery Contractor has created a de minimus rule for physi-
cal trauma-based injuries which settle for $5,000 or less.  In 
these cases, CMS offers the option to pay 25% of the gross 
settlement ($1250 max) instead of the amount that Medicare 
would otherwise calculate.  This is a safe-harbor provision.

When is a formal (approved) set-aside account deter-
mination required?  Never!  We are routinely confronted by 
parties and their lawyers who seek a “rush” redemption hear-
ing, followed by a 15-day waiver, because the claimant will be 
Medicare “eligible” tomorrow or next week.  The lawyers tell 
us that they must do this because once the claimant becomes 
Medicare eligible; they must obtain a formal set-aside ac-
count determination from CMS.  This is a myth.  The origins 
of this myth remain murky, but some suggest that the myth 
was created and promoted by certain vendors who wished to 
profit from the business of crafting arrangements for submis-
sion to CMS.

Summertime Speculation & Whimsy Medicare-CMS 
Demystified

By Chris D. Slater, Board of Magistrates; Robert C. Timmons, Board of Magistrates

 Disclaimer: The views and opinions expressed in this article are those of the authors and do not necessarily reflect 
the official policy or position of The Board of Magistrates, a member of the Board of Magistrates, the Michigan 
Administrative Hearing System, or any other agency of the State of Michigan.  The views and opinions expressed in 
this article are general in nature, and should not and cannot predict the findings and conclusions of any adjudicator, 
including the authors, in a given administrative contested case.



16

Workers’ Compensation Newsletter Summer 2014

Continued on next page

It remains true that for all settlements in which the 
claimant has a reasonable expectation of becoming Medicare 
eligible within 30 months of the redemption hearing, the in-
terests of the SSA must be taken into account.  There is, how-
ever, no legal requirement that a formal (approved) set-aside 
account determination be secured.  Congress tasked CMS to 
provide the parties and attorneys the option of requesting a 
formal approval of a set-aside arrangement/account to assist 
the parties.  If the parties choose to exercise this option and 
follow the CMS approved program, the reward is that the 
SSA will be bound by the CMS determination.  If the parties 
choose to implement an informal set-aside program, the SSA 
will accept it if reasonable, but reserves the right to make that 
determination at a later date.  Here is how the SSA explains 
the program:

When to submit a WCMSA for CMS Review

While there are no statutory or regulatory provisions re-
quiring that a WCMSA proposal be submitted to CMS 
for review, submission of a WCMSA proposal is a recom-
mended process2

For those skeptics who continue to doubt the written 
word, we offer additional support for our statement that a 
formal (CMS-approved) set-aside arrangement is optional; 
to wit: there is no time limit based on “Medicare eligibility” 
or other artificial deadline.  The act of becoming Medicare 
eligible is not a trigger.

In New Jersey, the workers compensation law (NJSA 
34:15-20)  mandated that no settlement may be approved 
unless a formal CMS set-aside arrangement had been 
obtained.  This provoked a federal law suit by a New Jersey 
claimant against the Secretary of HHS.  The US Department 
of Justice filed a brief in support of its motion for summary 
judgment in which it took the position that CMS, though 
not required to do so by the Medicare statute nor applicable 
regulations, provides beneficiaries, who obtain an award or 
settlement proceeds from a Workers’ Compensation suit, to 
avail themselves of an opportunity to seek CMS approval of 
an amount to be set aside out of such award or settlement to 
account for any liability to the Medicare program for future 
medical expenses.  Because this process is an entirely voluntary 
process on the part of CMS and beneficiaries, the DOJ as-
serted that the complaint which requested an order to require 
CMS to process requests for future set-aside arrangements 
failed to state a claim upon which relief can be granted.

The US Justice Department argued that CMS’s recom-
mended method to protect a claimant’s future Medicare 
benefits is for a claimant to establish a Workers’ Compensa-
tion Medicare Set-Aside Arrangement (“WCMSA”).  Though 
CMS is not required to do so by either the MSP provisions, 

or applicable regulations, CMS offers an opportunity for 
claimants like plaintiff to submit their proposed WCMSA to 
CMS for approval.  This is an entirely discretionary function 
on the part of CMS.  See 42 USC §1395y(b)(2); 42 CFR 
Part 411.

The US Justice Department also asserted that though the 
WCMSA is recommended by CMS, there is no legal require-
ment that the WCMSA process be utilized by a claimant, 
and a claimant can decline to do so.  See e.g. Coryell v Liberty 
Mutual Ins.  Co., 329 Fed.  Appz.  657, 659 (7th Cir.  2009)
(CMS’s regulations “do not require that parties obtain preap-
proval from HHS before agreeing on the amount of the set-
aside”).  If a claimant does not engage in the process and fails 
to set aside sufficient funds to protect Medicare’s interests, the 
Medicare program can only refuse to pay for future medical 
expenses related to the workers’ compensation injury when, 
and if, a claim is submitted for payment.

On July 11, 2012 the Director and Chief Judge of the 
New Jersey Worker’s Compensation Division issued a memo-
randum to all Judges and Attorneys in which he stated:

With respect to Medicare Set-Aside arrangements, CMS 
and the Justice Department have now taken the position 
that CMS offers an opportunity for parties to submit pro-
posed Workers’ Compensation Medicare Set-Aside Arrange-
ment (WCMSA) to CMS for approval but that there is 
no legal requirement that the CMS WCMSA process be 
utilized.  They maintain that it is an optional process.  As 
such, this Division will no longer require the parties to 
obtain an approved CMS WCMSA on NJSA 34:15-20 
settlements of any amount.

Based on this evidence, we maintain that a formal, ap-
proved WCMSA from CMS is not required before a claim-
ant becomes Medicare Eligible or after the claimant becomes 
Medicare eligible.  The formal CMS submission is always 
optional.  

Practical application of the Medicare Set-
Aside Arrangement Program

 If one wishes to redeem a case in which the claimant 
has a reasonable expectation of becoming Medicare eligible 
within 30 months, the interests of the SSA must be taken 
into account.  This includes cases wherein the claimant is 
receiving social security disability benefits (SSD), has ap-
plied for SSD or is appealing a denial of SSD.  The Board of 
Magistrates has no authority to require a claimant to create a 
WCMSA.  However, the Board of Magistrates must deter-
mine if a redemption is in the claimant’s best interests.  Some 
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Magistrates, including one of the authors of this monograph, 
will refuse to approve a redemption when the interests of the 
SSA are not taken into account by creating a voluntary self-
administered WCMSA on the ground that the failure to do 
so is not in the best interests of the claimant.

CMS suggests that creating a self-administered volun-
tary WCMSA is the best method of taking the interests of 
the SSA into account.  The only genuine issue is how much 
money should be deposited in this account.  Many practitio-
ners go to great lengths to minimize the funding of the WC-
MSA.  It is unclear why they take this position.  The funds 
continue to belong to the claimant and can be used for any 
purpose should the medical condition stabilize or improve.  
Clearly the ideal position is to “right size” the account.   

A second concern is the time and effort spent creating a 
redemption record to support the plan to fund the WCMSA.  
Most efforts concentrate on attaching a series of “disclosure” 
attachments to the redemption agreement, and making a 
case for a minimal fund with a generalized statement on the 
record that is often devoid of facts.  There are guidelines 
available to assist counsel in their effort to create a record to 

protect the interests of the parties, which set forth a series 
of factors which should be considered when developing a 
WCMSA.  To the extent that the lawyers representing the 
claimant and the employer(s) are able to provide a logical, 
factual and medical basis for a recommended amount, we 
stand ready to endorse that amount and, thusly, complete 
the record. 

https://www.cms.gov/Medicare/Coordination-of-Benefits-
and-Recovery/Workers-Compensation-Medicare-Set-Aside-
Arrangements/Downloads/determiningwcmsareasonable.pdf

Endnotes
1 http://www.cms.gov/Medicare/Coordination-of-Benefits-and-Re-

covery/Workers-Compensation-Medicare-Set-Aside-Arrangements/
WCMSA-Overview.html; CMS:Workers’ Compensation Medi-
care Set-Aside Arrangement (WCMSA) Reference Guide, May 
29, 2014.

2 Id.

Two years ago I wrote an article describing how to use 
Medicare regulations that allow the reduction of Medicare 
conditional payments.  (See Compromising Conditional Pay-
ments, in the Spring 2012 WC Section Newsletter, available 
online at the WC Section website at http://www.michbar.org/
workerscomp/pdfs/WCspring12.pdf).

This year I finally used it to my advantage, reducing 
a conditional payment to Medicare from $20,432.03 to 
$771.97.  Although in my case, it was a case with a nomi-
nal redemption settlement of $2,500, significant reductions 
can be achieved in every redemption settlement.  Attorneys 
should use the compromise conditional payment regula-
tions in every case where the worker is redeeming their case, 
because in virtually every redemption the worker is accepting 
less than 100% of their past and future wage loss payments.  

Medicare is required by the regulations to reduce their 
conditional payments proportionately by the percentage of 
the worker’s compromise settlement.  The only problem is 
the process takes time, and everyone is anxious to get the 
case over and get the money paid.  In my experience, the 
redemption agreement between the parties typically is for the 

employer/insurance carrier to pay the conditional payments, 
whatever amount that is, in additional to a lump sum.  This 
creates less incentive for the injured worker to care about re-
ducing the conditional payment amount.  But once employ-
ers realize the substantial potential savings, a blank check for 
conditional payments as part of the redemption agreement 
may no longer be the norm. 

If the settlement is for a total sum of money, including 
conditional payments, then there is a much greater incen-
tive for plaintiffs to reduce the conditional payments.  If our 
clients can afford to wait, they will probably want to benefit 
from the significant savings realized by having Medicare 
compromise their conditional payment demand.   

Plaintiffs’ attorneys can reduce the delay in obtaining 
a compromise determination by immediately requesting 
a conditional payment letter as soon as they file a case for 
a Medicare recipient.  Write to Medicare-MSP, P.O. Box 
138832, Oklahoma City, OK 73113-8897, and send them a 
copy of the petition and the Social Security Consent to Re-
lease form, available online at  http://www.cms.gov/Medicare/
Coordination-of-Benefits-and-Recovery/Coordination-of-Bene-

Medicare Conditional Payments- How to Drastically 
Reduce Them
By Chuck Palmer

https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Workers-Compensation-Medicare-Set-Aside-Arrangements/Downloads/determiningwcmsareasonable.pdf
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https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Workers-Compensation-Medicare-Set-Aside-Arrangements/Downloads/determiningwcmsareasonable.pdf
http://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Workers-Compensation-Medicare-Set-Aside-Arrangements/WCMSA-Overview.html
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http://www.michbar.org/workerscomp/pdfs/WCspring12.pdf
http://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Coordination-of-Benefits-and-Recovery-Overview/Non-Group-Health-Plan-Recovery/Non-Group-Health-Plan-Recovery-Items/ConsenttoRelease.html?DLPage=1&DLSort=0&DLSortDir=descending
http://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Coordination-of-Benefits-and-Recovery-Overview/Non-Group-Health-Plan-Recovery/Non-Group-Health-Plan-Recovery-Items/ConsenttoRelease.html?DLPage=1&DLSort=0&DLSortDir=descending
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fits-and-Recovery-Overview/Non-Group-Health-Plan-Recovery/
Non-Group-Health-Plan-Recovery-Items/ConsenttoRelease.html?
DLPage=1&DLSort=0&DLSortDir=descending.

MSP will eventually send a conditional payment demand 
letter with an itemized list of services for which they are 
requesting reimbursement.  The plaintiff’s attorney and client 
should review the list, as there are often medical treatments 
listed which are unrelated to the alleged work-related injury.  
If there are unrelated medical expenses, then appeal the 
determination to MSP and request a revised figure.  If they 
fail or refuse to remove unrelated expenses, there is a formal 
appeal process.  If the disputed expenses are clearly unrelated, 
this should be unnecessary, and MSP usually will make the 
necessary revisions.

Once the parties have agreed upon a lump sum figure 
for redemption, the regulations require that the Medicare 
reimbursement be reduced by the percentage compromise 
for which the worker is settling.  For example, if the worker 
is settling for 50% of the past and future benefits, then Medi-
care should reduce their conditional payments by 50%.

The regulations which authorize Medicare to reduce their 
conditional payment reimbursements are found at 42 C.F.R. 
Section 411.40-411.47.  42 C.F.R. 411.46 provides that if the 
employer had been paying for medical treatment and the set-
tlement ends those payments, then Medicare will not pay for 
future treatments until the worker exhausts the total amount 
of the settlement. This is called a “commutation of future 
benefits” by Medicare. Obviously a commutation settlement 
requires a Medicare Set-Aside amount to be determined by the 
Center for Medicare Services to avoid the worker having to 
exhaust the entire settlement for medical treatment only.  

42 U.S.C. 411.47 governs apportionment of a lump sum 
compromise redemption settlement.  Subsection (a)(1) states: 
“If a compromise settlement allocates a portion of the pay-
ment for medical expenses and also give reasonable recogni-
tion to the income replacement element, that apportionment 
may be accepted as a basis for determining Medicare pay-
ments.”  This suggests that the parties’ agreement of what 
should be repaid to Medicare may be accepted by Medicare.  
I am not sure how that would work, but someone may wish 
to try that sometime.  

The simpler process of apportionment is found at 42 
USC 411.47(2), which provides:

“If the settlement does not give reasonable recognition 
to both elements of a workers’ compensation award or 
does not apportion the sum granted, the portion to be 
considered as payment for medical expenses is comput-
ed as follows:  

(i)  Determine the ratio of the amount awarded (less 
the reasonable and necessary costs incurred in procur-
ing the settlement) to the total amount that would have 

been payable under workers’ compensation if the claim 
had not been compromised.

(ii)  Multiply that ratio by the total medical expenses 
incurred as a result of the injury or disease up to the 
date of the settlement. The product is the amount of 
the workers’ compensation settlement to be considered 
as payment for medical expenses.”  

Using this procedure, the Medicare conditional payments 
can be significantly reduced in all redemption settlements. 
First, take the total settlement amount and deduct the at-
torneys’ fees and costs.  Second, using the worker’s wage loss 
rate, calculate the past and future wage loss that could be 
recovered if the worker won an open award for the rest of 
their lifetime, using the Social Security life expectancy tables. 
Don’t forget to reduce the wage loss rate by the estimated 
old-age social security reduction at the worker’s full retire-
ment age.  The ratio is then calculated by taking the net 
settlement, divided by the potential past and future wage 
loss recovery over their lifetime.   That ratio is then used to 
reduce the Medicare conditional payments. 

Once you have performed these calculations, write to 
Centers for Medicare Services (CMS), requesting they reduce 
the conditional payments pursuant to 42 USC 411.47. 
Include a copy of a Workers Settlement Statement showing 
the worker’s net recovery, a copy of the MSPRC conditional 
payment demand letter, and your calculation of the appor-
tionment ratio.  MSP does not do the apportionments, so 
you must send your request to:

Department of Health and Human Services
Centers for Medicare and Medicaid Services
233 North Michigan Avenue, Suite 600
Chicago, IL  60601-5519

In my case, I determined that the $2,500 settlement repre-
sented only 1.8% of the possible total lifetime past and future 
wage loss payments.  Rounding that up to 2%, I requested the 
conditional payments be reduced by 98%, to $359.82.  In re-
sponse to my request, CMS reduced the conditional payment 
to $771.92, which represents 3.7% of the original demand of 
$20,432.03.  The letter did not explain their method in arriv-
ing at this figure other than to state the reduction was fair to all 
parties. I was satisfied enough with the 96.3% reduction that I 
simply accepted their compromise. 

Medicare should not be getting 100% repayment when 
the regulations clearly provide that they are only entitled to 
a reduced amount, based on the compromise of the worker’s 
potential total claim.  It is only fair that if our clients are 
compromising their claims, that Medicare should do like-
wise. Take the time to request these reductions, and all of our 
clients, worker and employer, will benefit.  

http://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Coordination-of-Benefits-and-Recovery-Overview/Non-Group-Health-Plan-Recovery/Non-Group-Health-Plan-Recovery-Items/ConsenttoRelease.html?DLPage=1&DLSort=0&DLSortDir=descending
http://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Coordination-of-Benefits-and-Recovery-Overview/Non-Group-Health-Plan-Recovery/Non-Group-Health-Plan-Recovery-Items/ConsenttoRelease.html?DLPage=1&DLSort=0&DLSortDir=descending
http://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Coordination-of-Benefits-and-Recovery-Overview/Non-Group-Health-Plan-Recovery/Non-Group-Health-Plan-Recovery-Items/ConsenttoRelease.html?DLPage=1&DLSort=0&DLSortDir=descending
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United States Supreme Court
The United States Supreme Court denied review of the 

decision by the United States Court of Appeals for the Sixth 
Circuit1 that an employee could not sue an employer, claims 
administrator, or a doctor under the Racketeer Influenced 
Corrupt Organizations Act.2  Jackson v Sedgwick Claims Mgt 
Services, Inc.3  This effectively ends a lawsuit for damages 
under RICO from an employer or workers’ compensation 
insurance company that denies responsibility for workers’ 
compensation.  The decision by the Court of Appeals was en 
banc and ruled that a claim to workers’ compensation was 
not the “property” of an injured employee as the term “prop-
erty” is used in RICO.

Michigan Supreme Court 
Since the last issue of the Caselaw Update, the Michigan 

supreme court decided two cases, Nichols v Howmet Corp 4 5 
and Thomai v MIBA Hydromechanica Corp.6 7

In the case of Nichols the Court directed the Michigan 
court of appeals to consider and decide an issue that had 
been avoided when the case was first decided there.  The issue 
is about allocating or apportioning wage-loss benefits for 
Edwin Nichols between two workers’ compensation insurers 
for Nichols’ employer as the Court decreed that, 

 “the Court of Appeals shall address the issue of 
whether there should be an allocation of liability for 
worker’s compensation wage loss benefits, such that de-
fendant Pacific Employers Insurance Company, as the 
insurer at the time of the plaintiff’s cervical injuries, is 
only obligated to pay differential wage loss benefits be-
yond those defendant American Manufacturers Mutual 
Insurance (now substituted by the Michigan Property 
& Casualty Association), as the insurer at the time of 
the plaintiff’s low back injury, must pay for the plain-
tiff’s wage loss due to that later injury.

There are two notable features to this.  First, the Court let 
stand the opinion of the court of appeals that the compensa-
tion insurer when Nichols was first injured at work – Pacific 
Employers Insurance – remained responsible for wage-loss 
benefits after Nichols had another injury at work when the 
employer was insured by a different carrier – American Man-
ufacturers Mutual – instead of transferring all the liability to 
the later insurer after the second injury.

And, second, the Court did not accept the case for itself 
even though they previously remanded the case once before.8  

The Court continues to refrain from “calendaring” a workers’ 
compensation case. 

Another example of their restraint in “calendaring” a case 
came with their order in Thomai v MIBA Hydramechanica 
Corp9, on the issue of intentional torts.  The Michigan su-
preme court peremptorily reversed the opinion of the court 
of appeals by saying,

 “the trial court [did not] err in its understanding 
of the legal elements of the intentional tort exception.  
There is simply no evidence in the record to establish 
that [MIBA Hydramechanica, Corporation X, and 
Corporation Y] willfully disregarded knowledge that an 
injury was certain to occur to [Naum Thomai] opera-
tion of the grooving machine.”10

Naum Thomai had simply slipped on some oil, caught 
a shirt sleeve in the machine that he was running, and was 
then injured.11  These events – slipping on oil and a long 
sleeve shirt being entangled in the machine – were by chance, 
not on purpose.  Had Thomai fallen in another direction or 
wearing a T-shirt, the injury would not have occurred. 

The noteworthy feature is the disposition of a case involv-
ing a crucial provision of the workers’ compensation act, the 
“exclusive remedy” statute,12 by peremptory order instead of 
after plenary review.

Michigan Court of Appeals
The Michigan court of appeals did not decide a case 

directly involving a specific statute in the workers’ com-
pensation act since Younkin v Zimmer13 that was reported 
in the last Caselaw Update.  However, the court of appeals 
did decide a criminal case with a ruling that affects workers’ 
compensation cases, People v Woolfolk.14  

In the case of Woolfolk, Deandre M. Woolfolk was born 
on January 29, 198915 and murdered Mone Little on January 
28, 200716.  These two facts created the problem of determin-
ing how old Woolfolk was when he murdered Little.   This 
is a problem of vital concern because if he was over 18, his 
life sentence with no possibility of parole was sound.  But, 
if Woolfolk was under 18, that sentence was invalid as cruel 
and unusual punishment under Miller v Alabama.17  This was 
a problem because there were two ways to calculate age.  

One way of calculating age was the so-called “birthday” 
rule.  The “birthday” rule establishes age on the anniversary of 

Caselaw Update
By Martin L. Critchell

Continued on next page
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birth.  Woolfolk.18  Woolfolk was under 18 by this rule because 
he murdered Little on January 28, 2007, the day before his 
18th anniversary of his birthday the next day, January 29, 2007.  
The other way of calculating time was the common law rule 
that establishes age on the anniversary of the day before the 
anniversary of birth.  Woolfolk.19  Woolfolk was 18 on the day 
that he murdered Little under this common law method.

The court of appeals held that the “birthday” rule applied.  
Woolfolk.20  This meant resentencing of Woolfolk because he 
was under 18 when he killed Little – the eighteenth anniver-
sary of his birth on January 29, 1989 was January 29, 2007, 
the day after the murder on January 28, 2007 – and that 
made his sentence of life with no possibility of parole invalid 
under Miller.

It also means that wage-loss compensation may be re-
duced on the sixty-fifth anniversary of an employee’s birth or 
the eighteenth birthday of a child of an employee.

Michigan Compensation Appellate Commission
The Michigan compensation appellate commission 

explained how the protocols announced by the Michigan 
supreme court in Stokes v Chrysler LLC21 and Lofton v Au-
toZone, Inc.22 were to be implemented in deciding the case of 
Barclay v Gen Motors Corp (After Second Remand).23

The implementation by the workers’ compensation board 
of magistrates resulted in fragmenting the claim to wage-loss 
compensation.  The board of magistrates allowed wage-loss 
compensation at the maximum rate for a period immediately 
after an injury,24 denied all compensation for a time because 
of a failure of evidence of a job search,25 then allowed partial 
compensation because of the availability of some work,26 and 
finally, denied compensation with the retirement and reloca-
tion of Richard L. Barclay.27

The appellate commission endorsed the decision by the 
board of magistrates.  Barclay v Gen Motors LLC.28  The 
decision is noteworthy as an example of how eligibility for 
wage-loss compensation and the amount of compensation 
can be affected by events that occur while an injured employ-
ee is physically impaired and unemployed.  It underscores 
that the core of the rulings by the Court in Stokes and Lofton 
that eligibility for compensation depends on more than just 
physical impairment from an injury and later unemployment 
or underemployment.

Endnotes
1  Jackson v Sedgwick Claims Mgt Services, Inc (On Reh), 

731 F3d 556 (CA6 2013).

2  18 USC § 1964(c).

3  ____ US ____ ; 134 S Ct 2133; 82 USLA 3386 (2014).

4  495 Mich 988; NW2d (2014).

5  Martin L. Critchell represented a party before the 
Court.

6       Mich      ;      NW2d     (2014)

7  Martin L. Critchell represented an amicus curiae before 
the Court.

8  Nichols v Howmet Corp, 493 Mich 890; 822 NW2d 772 
(2012).

9  303 Mich App 196; 842 NW2d 417 (2013).

10       Mich     ;      NW2d      (2014).

11  303 Mich App at 202.

12  MCL 418.131(1).

13        Mich App      ;      NW2d      (2014).

14  304 Mich App 450; -- NW2d – (2014).

15  Id. at 453.

16  Id. at 452.

17  567 US ____ ; 132 S Ct 2455; 183 L Ed 2d 407 
(2012).

18  304 Mich App at 465.

19  Id. at 460-461.

20  Id. at 504-505.

21  481 Mich 266, 297-298; 750 NW2d 129 (2008).

22  482 Mich 1005; 756 NW2d 85 (2008).

23  2012 Mich ACO 3.
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26  Id.

27  Id.
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