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From the Chair 
By Dennis Flynn

A Happy Summer to All

We drive, and we talk, and we advocate, and we 
write, and we drive, and we talk, and we analyze, and 
we market, and we drive some more and we talk some 
more.  Day in and day out, week in and week out we 
keep up this busy schedule.  As we all know, our prac-
tice requires a hearty measure of mental and physical 
stamina. We are onstage virtually all the time.  If an im-
paired ability to relax one’s facial muscles to the extent 

necessary to achieve sleep is an occupational hazard, then that occupation is 
probably not stress free.  

The feeling that settles over one, as one realizes, while filling up the gas 
tank in the predawn hours, that an important witness has not been informed 
of that day’s trial, is less than pleasant. The act of delivering disappointing 
news to a client can be exquisitely gut-wrenching; on these days, the phone 
seems to weigh 100 pounds.  Dropping a mess of fast food in one’s lap while 
on the way to a deposition is not a peak experience either.  

As Michiganders, we must confront these challenges and obstacles in a 
climate where the skies are grey, and the temperatures frigid, most of the year.  
If one must confront the unavailability of an important witness, better to do 
it with a soft July breeze crossing one’s face, rather than an icy February wind 
cutting through every aspect of one’s being.  If one must travel in the pre-dawn 
hours to a far-flung Agency, better to be able to hear birds chirping on the way 
to one’s car.  If one must work longer than one would care to, better to be able 
to enjoy daylight on the way home (and for we westward bound travelers, a 
sunset), rather than traveling to and from work in the dark every day.  

So, let us savor these summer months.  I hope we all have the opportunity 
this summer to enjoy the season and, if only briefly, catch our breaths, and 
reacquaint ourselves with our private lives and loved ones.
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Medicare Conditional Payments ...
Continued from page 1

From the Chair   Continued from page 1

The Council takes such a breath during the summer months.  The Council’s 
regular meetings will resume in September.  At that time, we will begin our efforts 
to prepare for our winter meeting, our annual summer meeting, along with the other 
various duties and tasks of the Council.  Among those tasks, we will be determining 
this year’s inductees into the Workers’ Compensation Hall of Fame.  I encourage all to 
consider potential nominations over the next six to nine months.  It has come to my 
attention that not all Section members are receiving Section email blasts.  This will be 
remedied.  Please lend a hand by confirming that the SBM has your email address. 

Our Section has a proud tradition of collegiality and civility.  Personal eccentric-
ities are accommodated, and mostly celebrated.  Favors are extended and returned.  
If at all possible, we cut each other slack – all while vigorously advocating for, and 
pursuing the interests of, our clients.  That tradition endures to this day. While this 
tradition has always been to our Section’s great credit, that has never been truer 
than now.  It’s easy to be nice when the sun is shining and the pickings are fat, but 
less so during lean times.  In the face of an increasingly receding market, coupled 
with an ever-increasing roster of potential competitors, I have witnessed our mem-
bership conduct themselves, and treat their colleagues, with grace and good humor. 
The empathy and courtesy that I have observed our Section members extending 
each other through these challenging times has been a source of inspiration, for 
which I am grateful.  

It is for this reason, among many others, that I hope the Council’s efforts, and 
my conduct this year truly reflect the gratitude I feel for being allowed to serve as 
our Section’s Chair.  My hopes are buttressed by the existence of the excellent and 
amiable officers and Council members with whom I have the privilege to serve.  

I wish a happy and safe summer to all!  I look forward to seeing you on 
the trail.  If I happen to arrive with the remnants of my last meal on my shirt, 
please understand.  

Are you or is someone you know 

a 50-year member of the Workers’ 
Compensation Section of the State Bar?  
Please email the editor at Jayson@
jtrucks.com so that the member can be 
honored in a future Newsletter.

mailto:Jayson%40jtrucks.com?subject=
mailto:Jayson%40jtrucks.com?subject=
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I write this article as the heat of 
summer has burned my grass, condi-
tioned air is insufficient to cool my 
surroundings and time spent Up North 
has passed.  I have seemingly forgot-
ten that ice and snow were once the 
traveler’s burden left for daily suffering.  
Happiness truly is a blessing when one 
recognizes the feeling staring straight 

on.  Our practice continues to endure significant change 
based on the 2011 amendments to the Act. Like them or not, 
those very changes are slowly and dramatically changing the 
face of workers’ compensation law practice.  Making the best 
of those changes is a daily struggle (I am sure the struggle is 
equally as real to my adversaries in litigation), but the con-
tinued movement forward toward a more equitable system is 
worth the effort.  

The work that the Workers’ Compensation Section Coun-
cil does to bring practitioners together in various settings is 
the mortar that keeps the bricks of this practice together.  In 
the following pages the reader will find articles from section 
members that educate and provide a needed dose of humor.  
The contributors to this newsletter are all well-known to 
section members, and this newsletter could not be produced 
without their input.  Our new section chairperson, Dennis 
Flynn, is well known to practitioners across the state as a 
thoughtful, aggressive, intelligent and kind advocate for his 
clients.  Dennis is a person that I look up to as a good family 
man, second generation “comp” lawyer who understands the 
importance of positivity and open doors.  If you see him at 
an Agency, stop Dennis to talk about how you can contribute 
to the section discourse.

I have written in past issues about the importance of 
mentoring.  I have been fortunate in my more than 18 years 
since law school to have mentors of the highest caliber.  Some 
may even take credit for teaching me some of what I know.  
Recognize the new talent in your firm, in court and even 
with law school externs. Cultivating that talent is critical to 
passing the treasure that we have of a practice on to a new 
generation.  The Council has recognized the value of insti-
tutional knowledge and annually holds a past-chairpersons 
event.  I personally have found this event an opportunity to 
learn from these fine leaders.

The summer meeting was a huge success.  Tim Esper, 
Dan Zolkowski, Mike Brenton and Rick Lovernick made 
certain that all in attendance were entertained and educated.  
The pictures in the following pages visualize the connec-
tions made by those in attendance.  It was awesome to see 
members that have not attended recent meetings recommit 
to attending in the future after the positive experience of the 
meeting in June.  

I welcome Dan Zolkowski as associate editor of this news-
letter.  Please feel free to contact either of us to discuss your 
contribution to a future newsletter.  There is a special blast 
from the past article in the following pages that I found in 
reading past newsletters.  The adage of what is old is new again 
comes to mind in reading the “Open Letter on Civility.”
We are fortunate as workers’ compensation practitioners to 
have so many open doors in front of us. Our section is small, 
but it is strong.  Let us keep our doors open for continued 
dialogue, professional development and a stronger workers’ 
compensation section.   

By Jayson A. Chizick

From the Editor

“When one door of happiness closes, another opens; but often we look 
so long at the closed door that we do not see the one which has been 
opened for us.”

—Helen Keller

Mission

The Workers' Compensation Law Section of the State Bar of Michigan provides education, information 
and analysis about issues of concern through meetings, seminars, its website, public service programs, 
and publication of a newsletter. Membership in the Section is open to all members of the State Bar of 
Michigan.
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Past Chairperson Detroit Tigers Event
The Section Council honored, entertained and absorbed leadership skills from our past Section Chairpersons at our annual 

Past Chairperson Detroit Tigers event.  This annual event brings together the leaders of the past with the current and future 
leaders of our Section.  In addition to good food and sport, our past chairs share stories and lessons to help our current crop of 
council members become better leaders. 

Under the big tiger, Chris 
Westgate, past-chair Don 
Ducey, Rosa Bava, 
past-chair Joel Alpert, 
past-chair Chris Rabideau 
and Jayson Chizick

Past Chair Bonanza: 
past-chair Hon. 
Paula Gregory, Dan 
Zolkowski, Rick 
Lovernick, past-chair 
Don Ducey, past-chair 
Tim Esper, past-chair 
Mike Brenton, current 
chair Dennis Flynn, 
past-chair Mike Flynn, 
past-chair Joel Alpert, 
past-chair Hon. Bill 
Housefield, past-chair 
Chris Rabideau.
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Board of Magistrates Update
By Hon. Lisa Klaeren, Chief Magistrate

As those of you who attended the Annual Meeting in June 
at the Indigo Hotel in Traverse City already know, things 
remain stable at the Board of Magistrates.  Once Magis-
trate Sims was appointed in January (to replace Magistrate 
Tjapkes), we again had a full Board with all Agencies covered.  
We had a successful introduction of the new Form 556A, 
dealing with Medicare/Medicaid/Friend of the Court.  With 
Agency Director Mark Long taking the lead, we were able 
to obtain some assistance from MDHHS in improving the 
timeliness of Medicaid reimbursement requests, along with 
direct contact information if delays occur (see the June 12, 
2018 memo regarding this issue in this Newsletter and/or 
posted on the Agency website under What’s New).

The next few months, however, may provide us with some 
changes.  On January 26, 2019, the terms of seven members 
of the Board of Magistrates expire.  That is one half of the 
entire Board.  With a new governor taking office on January 
1, 2019, that only gives him/her 26 days to make decisions 
on appointments/reappointments of the seven magistrates.  
What that process will look like is unknown at this time, and 
will be dependent upon the new governor’s plans.  I have 
discussed with the Executive Director of MAHS the need to 
be proactive, immediately after the election, to make sure that 
there is not a delay in the appointments; thus minimizing any 
delay in services to our customers.  

The magistrates are continuing to remain vigilant in 
reducing the case age for cases in active litigation.  As every-

one should be aware, our Case Schedule is based upon an 
eighteen-month schedule.  Our actions are designed to meet 
this schedule as often as practicable, and attorneys need to 
be prepared at all hearings and let us know as soon as pos-
sible if problems arise.  

We are also continuing to work our way through the 
so-called GM-CAP cases that had been held in abeyance 
since approximately 2010, while the lead case worked its way 
through the legal system.  That case was decided in Au-
gust 2016, and reconsideration was denied in October 2016.  
The parties were given until August 2017 to resolve those cas-
es.  Any case that was not resolved by August 2017 (approxi-
mately 950 of them), was removed from the AWAIT category 
and placed on the active docket.  Although we have resolved 
a significant number of those cases, we still have a significant 
number yet to resolve.  The magistrates will continue to push 
resolution of those claims.

One last thing we will be working on, with the Agency’s 
help, is an adjustment to the Redemption Order and the Af-
fidavit in Support of Redemption.  We will be changing the 
language on the Order to accurately reflect the life-expectancy 
allocation and adding language to the Affidavit addressing the 
uncertainty of the Social Security Administration’s acceptance 
of our allocation.  If you have any questions, comments or 
concerns regarding this issue, please bring it to my attention 
or to the attention of Director Long.  

Invite someone you know to join the fun. 

Invite someone to join the section.
Section membership forms can be found at http://www.michbar.org/sections
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STATE OF MICHIGAN 

 

RICK SNYDER
GOVERNOR

DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS
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SHELLY EDGERTON
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www.michigan.gov/wca  • (888) 396-5041 • fax 517-284-8906

 
 

MEMORANDUM 
 
 
DATE: June 12, 2018 
 
TO:   All Interested Parties 
 
FROM: Mark C. Long, WCA Director 
  Lisa Klaeren, BOM Chief Magistrate 
 
SUBJECT: Medicaid Recovery 
 
If you experience difficulty obtaining Medicaid recovery information from the 
subrogation vendors for either Meridian Health Plan of Michigan or Blue Cross 
Complete, you may contact the following individuals:  
 
Meridian Health Plan of Michigan: 
 

Emily Decker     313-324-3700 x22429 
 
Blue Cross Complete: 
 

Dionne Waddy 
Title:  Manager, 3rd Party Liability & Sub Rec, Ops TPL & Subrogation 
E-mail: dwaddy@amerihealthcaritas.com 
Phone: 215-863-5837 

 
Before utilizing these contacts, we are asked to be sure to make every attempt to 
obtain the recovery information directly through the managed care plan.   
 
If you need further assistance, you may contact the Michigan Department of Health 
and Human Services, Managed Care Plan Division directly at 517-284-1162. They 
ask that you be prepared to provide support that you have worked directly with the 
plan to resolve any problems and that the problem remains unresolved. They will 
request the name of the managed care plan, the beneficiary name, the date you first 
contacted the plan, and the name of the plan employee you have worked with. 
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Agency Revised Form C as of June 2018

APPLICATION FOR MEDIATION OR HEARING — FORM C 
Michigan Department of Licensing and Regulatory Affairs 

Workers' Compensation Agency 
PO Box 30016, Lansing, MI 48909

Submitted on behalf of  Insurance Company  Self-Insured Employer  Attorney  Other
Name of Employee (Last, First, MI) Social Security Number Date of Birth 

Employee Street Address City State ZIP Code 

Name of Employer County of Injury Federal ID Number (if known) 

Employer Street Address City State ZIP Code 

Date(s) of Injury 

 Add other employer and/or date(s) of injury
Name of Employer/Entity to be Added County of Injury Federal ID Number (if known) 

Street Address City State ZIP Code 

Date(s) of injury to be added INSURANCE CARRIER (DO NOT FILL IN) 

1. 2. 1. 2. 

3. 4. 3. 4.

Petition to stop weekly benefits 
(Provide explanation below and attach affidavit of payment) 

Petition to fix fees 
(Provide explanation below) 

Petition to recoup 
(Provide explanation below) 

Add Funds 
(Specify name of Fund and provision of Act below) 

Petition to determine rights; e.g., dependency, 
AWW, etc. (Provide explanation below) 

Other 
(Provide a brief explanation of the issues below) 

Non-cooperation with vocational rehabilitation 
(Provide explanation below) 

Name of Party Submitting Form NAIC or Self-Insured Number (if applicable) 

Street Address Name of Attorney (if applicable) 

City State ZIP Code Attorney ID Number 

P-
Date 

Name of Preparer (Please print) Signature of Preparer Telephone Number 

LARA is an equal opportunity employer/program. Auxiliary aids, services and 
other reasonable accommodations are available upon request to individuals 
with disabilities. 

Authority: 
Completion: 
Penalty: 

Workers’ Disability Compensation Act, 418.222; R408.34 
Voluntary 
None 

WC-104C (Rev. 6/18)    

Petition to Determine Medical Treatment
(Provide explanation below)

Redemption Only

Add non-employer entity

Print Reset
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A section member requested that we offer another article 
for the newsletter. We have learned that submitting an article 
for the newsletter is like standing in a fox hole and sticking 
one’s head out for a look around. We have rejected the option 
of crafting a substantive tome and instead offer a series of ob-
servations and respectful suggestions in an attempt to create 
a more productive relationship between the Bar and at least 
two Magistrates. We write for ourselves only.

A Level Playing Field
We view a central purpose of our job is to create and 

maintain a level playing field that allows an equal opportu-
nity for the parties and lawyers to succeed (or fail) on their 
professional talents and the merits of their cases. A level 
playing field is not only balanced and fair, it creates trust and 
confidence in the administrative adjudication system.

A balanced playing field can only be created and main-
tained by complete and consistent application of the WC Act 
and Rules. The lawyers are able to rely on the Act and Rules 
when preparing and prosecuting their cases, and be rewarded 
for their efforts. Ideally, the attorneys will then be able to as-
sess, to a degree, strengths and weaknesses in their cases and 
the likely outcomes should their cases go to trial.

An individual Magistrate who makes personal decisions 
regarding which portions of the Act or Rule will be followed 
or disregarded un-levels the playing field and leads to distrust 
of his or her decisions and the administrative system itself. 
The Bar cannot adequately or completely prepare for trial in 
an un-level system. The system loses accountability. It also 
creates incentive to “work” the Magistrate, sometimes in an 
ex-parte meeting. This needs to be discouraged.

Operating the level playing field concept, though crucial, 
proves difficult and unpopular at times. Occasionally, en-
forcement of the Act and the Rules is met with criticism and 
complaint. Our message here is that this is not personal or 
predatory. It reflects our commitment to this ideal.

A Balkanized Board of Magistrates
Members of the Board of Magistrates are compelled to 

follow the Act, the Rules, the Agency Forms and similar 
policies and procedures. Nevertheless, a given Magistrate is 
independent and may operate his or her docket as he or she 
sees fit. This puts pressure on the lawyers who litigate cases 
in multiple hearing sites. Although the Board of Magistrates 
is aware of this and meets from time to time to discuss this, 

the fact remains that each Magistrate is independent to a 
great degree. We are encouraged to print and publish per-
sonal rules and guidelines in order to inform the bar of the 
particular procedures for a given Magistrate. Good lawyer-
ing requires that attorneys familiarize themselves with the 
practice preferences of each Magistrate. It also requires the 
Magistrates to endeavor to maintain a degree of consistency 
in how we manage our dockets.

The Status Conference
 Rule 1307 requires the Board of Magistrates to conduct a 

status conference within 180 days of the pretrial conference. 
This conference is mandatory. This is the primary substantive 
conference which governs the substance and pace of the liti-
gation. This is the single hearing that is critical to all parties 
and the Magistrate, as it provides an opportunity to jointly 
consider time lines for completion of the case within the 
guidelines given to the Magistrates. The tendency of the law-
yers to fail to appear for this conference or to treat it as only 
another hearing is seen as counterproductive. On those rare 
occasions when the attorneys cannot personally appear, ap-
pearance by telephone may be accepted. The attorneys must 
fairly advise the Magistrate of the status of the case and what 
plans have been made to bring the case to resolution.   After 
the pretrial conference, all hearings are held at the request of 
the attorneys, with the exception of the Status Conference.

Control Dates
Control dates can be a useful tool for docket manage-

ment. They also provide an opportunity for attorneys to meet 
and conduct meaningful business on a given case. Control 
dates are also a source of frustration when attorneys do not 
treat these hearings as important. Whether it is your file or 
one you are covering for another attorney, please know the 
file and come to the hearing with a list of objectives you want 
to accomplish at the hearing. Please use the hearing to alert 
the Magistrate about problems or issues which are preventing 
the case from advancing in an expeditious fashion. We can-
not assist with this if we are not made aware of the issues.

Affidavit Redemptions
There has been a significant increase in affidavit redemp-

tions in which the claimant does not appear in person before 
the Magistrate. An Affidavit In Lieu Of Personal Appearance 
is offered in replacement. The Act does not provide for this 

Odds ‘n’ Ends
By Chris D. Slater & Robert C. Timmons



9

Workers’ Compensation Newsletter Summer 2018

procedure, so there are no statutory provisions or rules giving 
guidance for this procedure. In addition, the Board of Magis-
trates does not have a standard policy of when to allow or not 
allow a redemption by affidavit, but virtually all Magistrates 
will permit affidavit redemption in most cases.

We have noticed, however, an increasing series of prob-
lems with the almost uniform use of affidavit redemptions. 
To a large degree, this is caused by an increase in the number 
of third party entities (such as Medicare, Medicaid, group 
health care providers, LTD and STD, etc.) whose interests 
must be addressed at the redemption. If a claimant appears in 
person for the redemption hearing, virtually any mistake or 
ambiguity in the paperwork can be addressed and solved with 
the claimant’s knowledge and consent. On the other hand, 
if the claimant is not present, the redemption papers must 
be perfect. This cannot be stressed enough. We are noticing 
with greater frequency that the Agency Affidavit in Support 
is inconsistent with the long form affidavit. Moreover, no at-
torney may modifiy, correct, change, or “white out” a sworn 
affidavit. This is an alteration of a sworn document. Unfortu-
nately, our experience has been that for whatever reason, the 
affidavit redemption papers are often incomplete, incorrect 
and not fixable. The manner in which these documents are 
corrected remains unpredictable.

The Board of Magistrates has specific statutory factors 
to consider when conducting a redemption which may not 
be ignored in an effort to “go along.” We believe that the 
Magistrates want to approve the redemptions brought to 
them to review and will go to some lengths to find a way to 
do so. But by offering solutions to inaccurate or incomplete 
papers, we are finding that the problem is getting worse. The 
non-complying papers not only jeopardize the settlement, 
they make a subtle statement that the attorney offering these 
document is simply not fulfilling his or her professional 

responsibility to the client. Nevertheless, the WC Bar wants 
to continue to redeem their cases by affidavit and it makes 
little sense to us to oppose them. However, the quality of the 
submissions must improve or the parties risk denial of the 
redemption.

More Social Security and Medicare
Social Security, Medicare, the Center For Medicare Ser-

vices, Medicare Advantage Organizations, and the Medicare 
Secondary Payer Act and related Regulations have significant 
effect on Michigan Workers’ Compensation practice. One 
cannot represent claimants and respondents or adjudicate 
their cases without considering Medicare’s interest in the 
medical portions of these cases, or the Social Security system’s 
interest in the wage loss portion of our redemptions.

Litigators and Magistrates must identify cases in which 
Medicare must be considered early in the contested case 
proceedings. Claimant’s counsel can advance the process by 
obtaining and sharing the pharmacy records upon filing the 
Application For Hearing. This will identify treating physi-
cians, the nature of the treatment, the medications being 
prescribed and potentially who has been paying for the medi-
cations, thereby alerting the parties about potential liens.

In Conclusion 
The job of the Magistrate and the job of the attorneys 

need not be adversarial, but sometimes they are. Collabora-
tion between the attorneys themselves, and with the Mag-
istrate, is the preferred and professional course of conduct. 
When that fails, we should all strive to manage the conflic 
professionally. When the bench or the Bar falls short of this 
standard, the offending persons need to be put on notice. 
Failure to do this does a monumental disservice to the sys-
tem, the parties, their lawyers and the Magistrates. 

Words, Words, Words*

By Martin L. Critchell

A statute was added to the Workers’ Disability Compen-
sation Act allowing a lawyer to issue a subpoena for people to 
testify or produce documents, 

“A subpoena signed by an attorney of record in the 
action has the force and effect of an order signed by 
the worker’s compensation magistrate or arbitrator 
associated with the hearing.” MCL 418.853, third 
sentence.

The power to issue a subpoena does not extend to a party. 
An unrepresented party can only have a magistrate issue a 
subpoena. 

The exercise of this power to issue a subpoena depends on 
two circumstances. There must be a pending application for 
mediation or hearing because the statute requires an action. 
A lawyer can issue a subpoena at any time after the filing of 
an application with the Workers’ Compensation Agency and 
until the final disposition of the action by a magistrate, the 
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director of the Agency, the Michigan Compensation Appel-
late Commission, Court of Appeals, or Supreme Court. 

The exercise of the power also depends on the date of the 
injury given in the application. A lawyer can issue a subpoena 
only when the employee was injured at work after December 
18, 2011. The statute was added by 2011 PA 266 and MCL 
418.891(4) says, “Notwithstanding sections 301(14) and 
401(10), the amendments to this act made by 2011 PA 266 
apply to personal injuries and work-related diseases incurred 
on or after December 19, 2011.” When an application gives 
a date of injury before December 19, 2011, a subpoena 
must be issued by a magistrate, the director, or a panel of the 
Appellate Commission as the second sentence of § 853 said 
before the addition of the third sentence that “The direc-
tor, worker’s compensation magistrates, arbitrators, and the 
Michigan compensation appellate commission may adminis-
ter oaths, subpoena witnesses, and examine such parts of the 
books and records of the parties to a proceeding as relate to 
questions in dispute.”’ Only one lawyer for a party may 
exercise the power to issue a subpoena because the statute 
allows only an attorney of record to issue a subpoena. (“A 
subpoena signed by an attorney of record in the action…”) 
(emphasis added) A colleague in the same firm is disqualified 
without a substitution.

The protocol for a lawyer to exercise the subpoena power is 
by Mich Admin Code, R 792 11306(2). Rule 1306(2) requires 
a lawyer to provide a copy of the subpoena to all other par-
ties to the case. (“A copy of a subpoena issued by a magistrate 
or attorney pursuant to section 853 of 1969 PA 317, MCL 
418.853 shall be provided to all parties, or their legal counsel, 
at the time of issuance.”) Failure to provide a copy of a subpoe-
na when issued to a witness or documents makes the subpoena 
void and any information that was provided subject to return. 
Leibel v Gen Motors Corp.1 (“our Courts have strongly ‘repudi-
ated the theory that once the confidential information ha[s] 
been published, the privilege of objecting to its repetition ha[s] 
been waived…”’ [citation omitted]”)

Of course, a lawyer must provide the subpoena to the 
person who is to testify or provide documents. This may be 
accomplished by mail. However, there is no presumption that 
the subpoena was actually received when not returned after 
mailing. People v James.2 (“that a mailed subpoena is not re-
turned does not permit the assumption that it was received and 
that the witness will appear at trial. * * * [W]here, as here, only 
a failed attempt at service by standard mail is shown, a finding 
of diligent, good-faith effort is absolutely unwarranted.”) Certi-
fied or returned receipt mail is the better practice.

The protocol for a person upon receiving a subpoena is-
sued by a lawyer is established by Rule 1306(3) and (4). Rule 

1306(4) requires the person to provide the lawyer issuing 
the subpoena with a copy of the documents and any bill for 
making the copy. (“All subpoenaed records shall be returned 
directly to the party requesting the records. The charges for 
copying records shall be limited to the charges permitted 
by the workers’ compensation agency health care services in 
R 418.10118(1).”) But that is not all. A person receiving a 
subpoena for documents must provide a complete set to all of 
the other parties in the case at no cost or provide an oppor-
tunity for those parties to make a copy. Rule 1306(3)(a) and 
(b). (“The party for whom a subpoena is issued shall im-
mediately do either of the following: (a) Provide a complete 
copy of the records to all parties when received. (b) Make 
the records reasonably available for copying when received.”) 
(emphasis added)

And the parties to the case have responsibilities. One is to 
present any objection to a subpoena issued by a lawyer before 
the time the witness is to testify or provide documents. Ab-
sent any objection, the other parties have the responsibility of 
informing the witness where to send their copy of the docu-
ments or a notice of when a copy may be made. Of course, 
these responsibilities can arise only when provided with a 
copy of the subpoena when issued by the lawyer as required 
by Rule 1306(2). 

About the Author
Mr. Critchell has practiced law at Conklin Benham since 

1976 emphasizing cases before the Michigan Compensation 
Appellate Commission, Court of Appeals, and Supreme Court of 
Michigan. He has taught at Western Michigan University Cooley 
School of Law since 2012. And he has been a contributing 
author to the Institute for Continuing Legal Education and the 
Wayne State University Law Review.

Endnotes
*   “polonius: What do you read, my lord? 

 HAMLET: Words, words, words.”

 HAMLET, Act 2, Scene 2.

1  Leibel v Gen Motors Corp, 250 Mich App 229, 242; 646 
NW2d 179 (2002).

2  People v James, 184 Mich App 457, 469; 458 NW2d 911 
(1990).
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No Chicken Littles, the sky is NOT falling.  Despite 
all the consternation, hand wringing, and concern over the 
Agency’s Redemption Order “SS Allocation,” a careful review 
of the decision by ALJ Donna Grit on March 19, 2018 
reveals that her decision correctly follows Social Security (SS) 
regulations. Confusion resulted because the decision con-
tained language that suggested that SS would not accept the 
SS Allocation method of prorating redemption settlements 
over the worker’s life expectancy. Review of the decision 
reveals that the overpayment was actually caused by the 
unreported receipt of 70% wage loss benefits by the injured 
worker BEFORE the redemption, not by the SS Allocation 
in the Redemption Order.  Analysis of ALJ Grit’s decision 
first requires an understanding of how SS determines wheth-
er a Social Security Disability (SSD) recipient’s receipt of 
workers’ compensation benefits can cause a reduction in SSD 
monthly benefits.

The 1982 amendments to the Workers Disability Com-
pensation Act did not include Social Security Disability as a 
coordinated benefit against the receipt of weekly wage loss 
benefits.  (Although it can occur as a result of a collective 
bargaining agreement between an employer and the union.) 
Under Social Security law, the receipt of worker’s compensa-
tion wage loss benefits while also receiving monthly SSD 
benefits may result in a reduction of Social Security disability 
benefits.

SS will reduce the monthly SSD benefit if the monthly 
amount of the workers’ compensation wage loss benefits plus 
the monthly Social Security disability benefit exceeds 80% of 
the worker’s average current earnings (ACE).  ACD is calcu-
lated by examining the claimant’s prior income in whatever 
of the following three methods results in the highest number:

1. High 1 ACE.  Under this method, ACE is the one calen-
dar year with the highest total wages in the last five years 
before the onset of disability.  Workers can review their pe-
riodic Social Security statements to determine the highest 
year of earnings,  W-2s in their last 5 tax returns, or access 
their earning history at the Social Security website, www.
ssa.gov. The highest total yearly earnings figure is divided 
by 12, which results in the monthly ACE.

2. High 5 ACE.  (No, sports fans, this is not what it 
seems!) Take the total of the last five years earnings and 
divide by 60.

3. Average Monthly Wage.  Use the same average monthly 
wage used in computing the individuals SSD benefits. To 
be honest, I don’t know how this number is calculated, 
but the figure shown as the “ACEP” in the SS earnings 
record is this number.

In most cases, the High 1 ACE will result in the high-
est monthly earnings. Once you have determined the ACE, 
reduce that figure by 20%, or multiply by .8. The resulting 
80% ACE figure is the maximum amount that the monthly 
total of SSD and WC wage loss that can be received before a 
reduction in SSD benefits will occur.  In order to convert the 
WC weekly wage loss rate to a monthly rate, simply multiply 
the weekly rate by 52 and divide by 12.

For example, let us assume the injured worker receives 
$2,000/month in WC, and SSD of $2,000 a month.  Also 
assume that the ACE for the highest year in the last five years 
was $50,000. The SSD offset is calculated as follows:

$50,000 divided by 12 equals $4,166.67/month. 
Times .8 equals $3,333.33/month. So the maximum 
total of the WC plus SSD is $3,333.33 per month. 
In this example, $2,000 SS plus $2,000 WC equals 
$4,000, which is $666.67 higher than the 80% ACE.  
In this example, the SSD benefit would be reduced by 
$666.67/month.   

Calculating the potential offset for a lump sum redemp-
tion settlement is more complicated. In the standard redemp-
tion order, the total lump sum settlement may be reduced by 
attorneys’ fees, litigation expenses, the $100 redemption fee, 
medical bill payments, and MSA’s. The Redemption Order 
“SS Allocation” then utilizes the net redemption settlement 
amount paid to the injured worker, divided by the worker’s 
life expectancy, to arrive at a prorated monthly figure.  

Part of the confusion created by the ALJ Grit decision is 
that SS does not always make use the Redemption Order SS 
Allocation method, but may use the gross settlement amount 
in first determining the prorated monthly benefit.  ALJ Grit 
states at page 6 of her opinion:  “The lump sum proration 
rate is based on the gross amount of the lump sum prior to 
the adjustment for excludable expenses, although excludable 
expenses are deducted before any offset is applied.”  

Program Operations Manual System (POMS) DI 
52151.060(E) requires SS to calculate the lump sum prora-

The Sky is Not Falling:  Why the Recent SSD/WC Offset 
Decision by ALJ Grit is Nothing to Worry About!

By Chuck Palmer, Charles W. Palmer, PC, Wyandotte, MI  cpalmerpc@sbcglobal.net

http://www.ssa.gov
http://www.ssa.gov
mailto:cpalmerpc@sbcglobal.net
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tion using 3 different methods when there are excludable 
expenses. Method A applies excludable expenses at the 
beginning of the proration period, delaying the imposition 
of the offset period. Method B subtracts the excludable 
expenses from the lump sum settlement before calculating 
the proration, which may result in the same method used in 
our Redemption Order SS Allocation.  Method C applies 
the excluded expenses at the end of the proration period, 
reducing the length of time of the offset.   SS must choose 
the method most favorable to the injured worker.  The initial 
concern in the Michigan WC community over the use of the 
above language by ALJ Grit prompted the Board of Magis-
trates to require use of language in the Affidavit in Lieu of 
Redemption, indicating that the worker understands that the 
Redemption Order SS Allocation is not binding on the Social 
Security Administration.  However, regardless of which of the 
three methods is used by SS, excludable expenses are always 
deducted from the offset or overpayment figures.

Excludable expenses include documented past medical 
bills, attorneys fees and related litigation expenses. Future 
medical expenses are excludable if they reflect a reasonable 
estimate of future expenses.  Excludable expenses do not 
include child support payments. POMS DI 52150.050 Para-
graphs A, C, and D.

(I have to mention that POMS DI 52150.050 (D)(2)(a) 
states that Medicare Set Aside (MSA) amounts are excludable 
IF only one settlement check is issued to the injured worker, 
whereas the MSA is not an excludable expense when the 
employer issues a separate check for the amount of the MSA!  
Fortunately, SS does not appear to be applying this provision.)

In the Social Security overpayment case decided by ALJ 
Grit, the overpayment occurred because the injured worker 
had received 70% wage loss benefits as a result of an open 
award on appeal, and those WC benefits, when added to her 
Social Security benefit, exceeded her 80% ACE figure. The 
injured worker testified that she promptly notified her local 
SS office of the WC 70% payments, but that reporting was 
not confirmed in the SS file. The only period of overpay-
ment found by ALJ Grit occurred when the injured worker 
was receiving both her full Social Security monthly benefit 
and her 70% WC wage loss benefits.  None of the claimed 

overpayments occurred after the injured worker redeemed 
her workers’ compensation case.  Nowhere in the decision is 
there any finding that the Redemption Order SS allocation 
was rejected by SS, and it played no role in the overpayment.  

So the sky is not falling.  SS continues to exclude attor-
ney’s fees, litigation costs, medical expenses, and MSA’s from 
the SSD/WC offset calculation, by whatever method is most 
favorable to the injured worker.  There may be circumstances 
where using one of the other methods may be more advan-
tageous to the injury worker, so SS may not always chose 
Method B.  For example, if the worker is about to reach their 
full retirement age, applying the excludable expenses first un-
der Method A may delay the offset application long enough 
to avoid any offset altogether, since WC is not an offset for 
old-age SS benefits.

In cases where the injured worker has applied or is receiv-
ing SSD benefits, Plaintiffs’ attorneys should determine the 
potential SS offset caused by any WC settlement or award, 
and advise their clients accordingly. They should also advise 
their clients that a copy of a redemption order, notice of 
commencement of payment of WC benefits, or favorable 
magistrate decision be promptly reported in writing to their 
local SS office.  In my experience, local SS offices routinely 
misplace or fail to file documents sent to them.  Keeping a 
copy of the correspondence should be sufficient proof in the 
event someone fails to document the SS file.

In summary, ALJ Grit’s decision does not represent any 
change in the law regarding SSD/WC offsets, and a care-
ful reading of the case only demonstrates the importance of 
properly notifying SSD of the receipt of any WC wage loss 
benefits when the injured worker is receiving SSD benefits.  
We can still exclude attorney fees, costs, medical bills, even 
future medical bills, if properly supported, from the SSD 
proration of lump sum redemption settlements.  Our clients 
just need to understand that how SS calculates the proration 
may not be the same as the method used in the Redemp-
tion Order.   However, whatever method is used by SS, the 
end result will be the method most favorable to the injured 
worker.  No big deal. 

Mr. Palmer is a past section-chair.

The Workers’ Compensation Agency has drastically revised the workers’ compensation 
calculator. The new web-based format allows for easy calculations and even mobile/
tablet use.  Please check out the calculator at https://w2.lara.state.mi.us/WORCS/BenCalc/
CalculationOptions

Thank you to Director Long and the Agency for this useful tool.

https://w2.lara.state.mi.us/WORCS/BenCalc/CalculationOptions
https://w2.lara.state.mi.us/WORCS/BenCalc/CalculationOptions
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 The 2018 annual meeting was among the best-attended events in the recent history of this section.  Regular attendee sec-
tion members were joined by dozens of members returning after a significant hiatus. The membership attendance included old 
and new members of all ages.  Spousal support for our section activities was also a significant boost for turnout this year.  Tim 
Esper, Rick Lovernick, Dan Zolkowski and Mike Brenton (and Deborah) did an awesome job putting together an event to be 
remembered. We were fortunate to have great weather for our time to honor Charles Gilfeather and Ted Felker as new mem-
bers of the Workers’ Compensation Section Hall of Fame.  After our cocktail party and dinner concluded, Mike and Deborah 
Brenton hosted a fantastic rooftop party at their home in Traverse City.  The party was a great time for all members to socialize 
and reminisce about the past, and look forward to the future.  Doug Klein provided an informative lecture about the favorite 
topic of all section members, Medicare!  Special thanks go out to Hon. Lisa Klaeren, Director Long, Hon. George Wyatt, Hon. 
John Sims, Hon. Bill Housefield and Hon. Keith Castora for their contributions to the meeting of the general members.  

 The section membership elected new officers for the 2018-2019 term.  Dennis Flynn is our new section chairperson.  
Andrea Hamm is now vice-chair, Rosa Bava is secretary and Jayson Chizick is treasurer.  Sam Larrabee is our newest member of 
council.  All officers and section council members welcome your questions and are honored to serve the membership. 

2018 Workers’ Compensation Section 
Annual Meeting-Traverse City

Day 1 of the Annual Meeting:

1.  Alicia Birach, 
Mike Brenton 
and Peter Woll

2.  The life of the 
party, Mike 
Sanders

3.  WCA Director 
Mark Long and 
BOM Chief 
Magistrate Hon. 
Lisa Klaeren

4. Friends and 
family abound
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Day 1 of the Annual Meeting continued

1.  Rick Lovernick introduces HOF inductee Ted Felker to the 
crowd

2.  Ted Felker accepts his induction into the HOF with hilarious 
tales of the past

3.  Tom Ruth introduces HOF inductee Charlie Gilfeather to the 
crowd

4. Floyd Steele accepts Gilfeather’s HOF induction award from 
Tim Esper

5.  Floyd Steele and Tom Ruth with Gilfeather’s HOF award

6.  Craig Zamler, Bob McCubbrey and Tim Esper up on the roof

7.  A learned crew on the roof
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Day 2 
of the 
Annual 
Meeting



1. Keynote 
speaker 
Doug Klein, 
past-chair 
Ella Parker, 
John Combs 
and past-
chair Tim 
Esper

2. Hon. George 
Wyatt 
providing 
the MCAC 
update

3. WCA 
Director 
Mark Long 
speaking 
on WCA 
updates and 
information

4. Chief 
Magistrate, 
Hon. Lisa 
Klaeren 
speaking 
on BOM 
updates and 
information

5. Keynote 
speaker 
Doug Klein 
providing 
visual 
evidence of 
the fun in 
Medicare 
matters

6. Past-chair 
Tim Esper 
passes the 
gavel to 
our new 
chairperson 
Dennis 
Flynn

7. Hon. Bill 
Housefield, 
Hon. Keith 
Castora 
and Hon. 
John Sims 
participating 
in the BOM 
panel 
discussion



  

 

 

8. Chairperson Dennis Flynn, Vice-Chair Andrea Hamm, Secretary Rosa Bava and Treasurer Jayson Chizick

9. The Duff Family, with sleeping future section chair
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Mike and Deborah Brenton hosted a fantastic wine tour for meeting attendees.  Those who participated enjoyed 
wine tasting, informative wine-making tours and even a vineyard tour.  

Day 2 of the Annual Meeting continued

 







1. Our local 
experts and 
tour guides 
Mike and 
Deborah 
Brenton

2. Taste testing 
with a beautiful 
view

3.   Al Geurink, 
a/k/a BIG AL, 
who has his 
own wine

4. An outdoor 
taste testing

5. Touring a 
winery with 
an expert 
winemaker
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Editor’s Note: The following article was published in the Spring 
2001 section newsletter.  Past seems prologue, as our section 
continues to experience change and pressures despite the passage 
of time. Perhaps change and pressure is part and parcel of 
what we do?  That being said, what we do matters and we will 
continue to do it well provided we steep civility in our routine.
 
 (Spring 2001 Newsletter)

All of us are experiencing increasing pressures in the 
practice of law. Many individual practitioners and law firms 
alike are having difficulty in obtaining enough business to 
maintain their practices. New legislation and regulations 
have created stress in the management of the practice of 
law.  The increase in the numbers of practicing attorneys has 
created competition for employment. There are, to be sure, 
many other professional and personal stresses significantly 
increasing the pressure experienced by members of our 
Section as well as throughout the State Bar.

These pressures appear to have negatively impacted upon 
the civility between lawyers to lawyers and lawyers to and from 
the bench.  While standards of civility have been deteriorating 
throughout the Bar, the Workers’ Compensation section has 
been recognized throughout the state as being one of the last 
bastions of true civility in the practice of law. Many of you 

might recall that Justice Kelly commented on this civility when 
speaking at the Section meeting of the State Bar Convention in 
Grand Rapids a year ago.

Recent incidents involving conflict between professional 
participants in hearings before the Board of Magistrates 
suggest that we all need to keep in mind that the standards 
of civility are part of the Lawyers’ Code of Conduct. While 
we are clearly in an adversarial environment, it is important 
to remember that we are each representing the interest of 
our respective client and not our own personal interests. 
Personal conflict involving lawyers or Magistrates only serves 
to cloud the issues and reduces the effectiveness of the lawyer 
in representing the interests of the true party involved in the 
litigation, the client.
We, the members of the Workers’ Compensation Section 
have a long and proud history of voluntary cooperation 
between our members in the pursuit of the interests of our 
clients.  We have been successful in maintaining civility 
within the adversarial system in the past, let us each, 
individually and collectively strive to maintain civility into 
the future.   

—Anonymous

Open Letter on Civility

September 26–28, 2018

DeVos Place, Grand Rapids

SBM & ICLE Together Delivering More to Bar Members

REGISTER BY AUGUST 22 AND SAVE!REGISTER TODAY! 
michbar.org/sbmnext
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The case of McQueer v Perfect Fence Co1,2 that was re-
ported in the last edition of the Newsletter was submitted for 
a decision following the arguments before the Michigan Su-
preme Court on April 12. The colloquy concerned the mean-
ing of principal in the first sentence of MCL 418.171(4), the 
statute that allows an injured employee to sue a principal for 
damages when encouraged to pose as a contractor.3 There 
was no discussion of the other question that the Court had 
propounded in the order accepting the case for argument of 
the application, an intentional tort.4 A decision is expected 
by the end of the 2017-2018 Term on July 31.

The United States Court of Appeals for the Sixth Circuit 
ruled on the availability of four laws that were said to warrant 
the lawsuit that Mark Marusza and his caregiver, Nancy Gu-
cwa, filed for damages from the administration of his claim 
to workers’ compensation by the Accident Fund Company. 
Gucwa v Lawley.5 Those laws were the Racketeer Influ-
enced Corrupt Organizations Act,6 the Medicare Secondary 
Payer Act,7 the common law of tortious interference with a 
contract,8 and the common law tort of false imprisonment.9 

The Court of Appeals first recognized that RICO was not 
available to warrant the lawsuit by Marusza for damages from 
the forensic specialists who had examined him for his injury 
having ruled in Brown v Ajax Paving Ind, Inc,10 that “chang-
ing the defendant neither weakens the link between the 
[workers’ compensation] and personal injury nor dims the 
respect owed to the states authority over workers’ compensa-
tion.” Gucwa.11 And then the Court ruled that this principle 
extended to Gucwa, the caregiver, who had also sued the 
forensic specialists because their evaluations were said to be 
the reason that the Accident Fund discontinued paying her. 
Gucwa.12 (“both personal injuries and the pecuniary losses 
flowing from those personal injuries fail to confer relief 
under [RICO]”)

The Medicare Secondary Payer Act allows the government 
and citizens to sue someone who has the primary responsibil-
ity to pay but does not pay. The Court ruled that this statute 
was not available given that Marusza only said the govern-
ment had been forced to pay medical bills when the primary 
responsibility was with the Accident Fund. Gucwa.13 (“the 
financial injury suffered by the government does not confer 
standing [to sue] on other parties. [citation omitted] Private 
plaintiffs [citizens] must suffer their own individual harm; for 
instance, a private plaintiff may allege that they were paid less 
than they would have been paid by the primary payer.”)

The Court ruled that the record could not warrant the 
common law torts that were claimed. The record did not 
warrant the tort of interfering with the workers’ compensa-
tion contract because Marusza had presented two conflicting 
circumstances. Marusza had said that the Accident Fund had 
already decided to deny workers’ compensation and hired the 
forensic specialists only to provide some reports as a pretext 
or “cover.” But Marusza also said that the Accident Fund 
had made no such decision but instead, was induced to deny 
workers’ compensation by the forensic specialists. Gucwa.14 
(“it could not be the case that the physicians induced the 
denial of [workers’ compensation] if it were also true that the 
reason Accident Fund hired these specific physicians was to 
provide a pretext for the denial…”)

The record did not warrant the lawsuit for false imprison-
ment by an eight hour long neuropsychiatric examination. 
There was no physical restraint of Marusza at the evaluation. 
And the request that Marusza attend the evaluation or risk 
losing workers’ compensation was not “coercive enough to 
amount to arrest or restraint.” Gucwa.15

Although not binding precedent because the opinion was 
not released for publication, Gucwa is useful because it was 
based on decisions that are binding precedent.

The Social Security Administration ruled in In the case 
of Ruhl16 that the gross amount of the redemption would be 
used to prorate over the life of the employee, not the amount 
realized after attorney fees and medical expenses were sub-
tracted or the “net.” Ruhl”. (“although the settlement showed 
a proration rate after the withholding of attorney fees and 
expenses, the Social Security Administration calculates the 
rate prior to the exclusion of attorney fees and expenses.”) In 
particular, the gross amount of the redemption by Ruhl was 
$172,500.00 and the amount that she realized after attorney 
fees and medical costs – the net – was $127,360.66. The for-
mer amount - $172,500.00 – was prorated over the expected 
length of her lifetime. Attorney fees and medical costs were 
taken into account on the amount that remained. A different 
result is obtained by prorating the amount that Ruhl realized 
or “netted” over her expected lifetime - $127,360.60 – in-
stead of the gross amount.

Ruhl17 has been appealed. 
The Michigan Compensation Appellate Commission 

reiterated earlier pronouncements about the calculation of 
weekly workers’ compensation in deciding three cases.  
In the case of Fisher v Michigan,18 the Appellate Commis-

Caselaw Update
By Martin L. Critchell
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sion reiterated its earlier pronouncement in Fourcha v Owens 
Corning Fiberglass Corp19 and Whirley v J C Penney Co, Inc,20 
that no one need repay any weekly workers’ compensation 
that an employer had paid voluntarily, unless there was 
fraud. Fisher.21 (“in the decisions of Whirley v J C Penney Co, 
Inc, 1997 [Mich] ACO 247 and Fourcha v Owens Corning 
Fiberglass Corp, 1999 [Mich] ACO 124, voluntary payments 
made absent any fraud or misrepresentation by the [recipi-
ent], remain undisturbed * * * we see no compelling reason 
to depart from the holdings of Whirley, supra, and Fourcha, 
supra. * * * The workers’ compensation system is not a col-
lection agency…”) The decision in Ross v Modern Mirror & 
Glass Co,22 was distinguished as having involved repayment 
when wage loss compensation was reduced by retirement in-
come by the terms of MCL 418.354(9) – coordination – that 
requires a prior order to pay and did not involve a voluntary 
payment. See, MCL 418.354(8). (“Except as provided in 
subsections (4), (5), and (6), a credit or reduction of benefits 
otherwise payable for any week shall not be taken under this 
section until there has been a determination of the benefit 
amount…”)

The Michigan Court of Appeals has been asked to review 
the decision of the Appellate Commission.

In the case of Feahr v Consumers Energy Co,23, 24 the Ap-
pellate Commission reiterated the pronouncement by the 
Legislature in MCL 418.891(4)25 that the method or model 
for calculating partial weekly compensation described by the 
first sentence of MCL418.301(8)26 applied only when an em-
ployee had been injured by work after December 18, 2011; 
the so-called Lofton Method applies to an employee injured 
before December 19, 2011 even though the weekly benefit 
was for a time after December 18, 2011. Feahr.27 (“The 
proper calculation should have been done in accordance with 
MCL 418.361(1) [before its amendment by 2011 PA 266] 
rather than MCL 418.301(8) as [Jeffrey Feahr’s] injury oc-
curred prior to December 18, 2011.”)

And in the case of Kelley v Gen Motors Co,28 the Appel-
late Commission reiterated the earlier decision in Arbuckle 
v Gen Motors LLC29 that social security disability insurance 
benefits could be considered in calculating the amount of 
retirement income under the terms of a collective bargaining 
agreement. Kelley.30 (“The Commission in Arbuckle held * * * 
‘The limitation [of the last sentence of MCL 418.354(11)31] 
only applies to restrict the use of social security disability 

payments as primary payments against worker’s compensa-
tion obligations. * * * The section does not preclude using 
the social security amount to determine the amount of dis-
ability pension…’”) The reason for relying on the decision 
in Arbuckle was the ratification by the Michigan Supreme 
Court. Kelley. (“this Commission is not only inclined but 
compelled to follow orders of the Michigan Supreme Court. 
In [Arbuckle v Gen Motors LLC, 499 Mich 521, 543; 885 
NW2d 232 (2016)], signed by all members of the Michigan 
Supreme Court, the Court concluded: ‘* * * we…reinstate 
the MCAC’s order…Under a proper reading of the relevant 
agreements and the application of federal substantive law, 
[General Motors’] subsequent coordination of [Clifton 
Arbuckle’s] workers compensation benefits with his disability 
pension benefits did not violate he terms of [the] disability 
pension plan, nor did it violate MCL 418.354’”) Review by 
the Michigan Court of Appeals has been requested.  

About the Author
Mr. Critchell has practiced law at Conklin Benham since 

1976 emphasizing cases before the Michigan Compensation 
Appellate Commission, Court of Appeals, and Supreme Court 
of Michigan. He has taught at Western Michigan University 
Cooley School of Law since 2012. And he has been a contribut-
ing author to the Institute for Continuing Legal Education and 
the Wayne State University Law Review.

Endnotes 

Are you interested in becoming a member of the State Bar Workers’ 
Compensation Section Council?  Contact Chairperson Flynn or any council 
member to express your interest.  

1 McQueer v Perfect Fence Co, (Docket no. 153829).

2 Martin L. Critchell represented amicus curiae Michigan Self-
Insurers Association and amicus curiae Inland Press Co.

3 Principals willfully acting to circumvent the provisions of this 
section or section 611 by using coercion, intimidation, deceit, 
or other means to encourage persons who would otherwise 
be considered employees within the meaning of this act pose 
as contractors for the purpose of evading this section or the 
requirements of section 611 shall be liable subject to the provi-
sions of section 641.”

4 McQueer v Perfect Fence Co, 501 Mich 954, 954; ___ NW2d 
___ (2018).
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5  Gucwa v Lawley, unpublished opinion of the United States 
Court of Appeals for the Sixth Circuit, issued on April 16, 
2018 (Docket no. 17-1823).

6 18 USC § 1961-68.

7 42 USC § 1395y (b)(2).

8 Knight Ent v RPF Oil Co, 299 Mich App 275; 829 NW2d 345 
(2013).

9 Tumbarella v Kroger Co, 85 Mich App 482; 271 NW2d 284 
(1978).

10 Brown v Ajax Paving Ind, Inc, 752 F3d 656, 658 (CA6, 2014).

11 Gucwa v Lawley, unpublished opinion of the United States 
Court of Appeals for the Sixth Circuit, issued on April 16, 
2018 (Docket no. 17-1823) at 7.

12 Id. at 9. (internal quotation marks and citation omitted).

13 Id. at 10-11.

14 Id. at 16. (internal quotation marks omitted)

15 Id. at 19.

16 In the case of Ruhl, Office of Disability Adjudication and Re-
view, issued on March 9, 2018 (Docket no. not assigned).

17 Id. at 7.

18 Fisher v Michigan, 2018 Mich ACO 6.

19 Fourcha v Owens Corning Fiberglass Corp, 1999 Mich ACO 
124.

20 Whirley v J C Penney Co, Inc, 1997 Mich ACO 247.

21 Id. at 1, 4.

22 Ross v Modern Mirror & Glass Co, 268 Mich App 558; 710 
NW2d 59 (2005).

23 Feahr v Consumers Energy Co, 2018 Mich ACO 12.

24 Martin L. Critchell represented Consumers Energy Co.

25 “Notwithstanding sections 301(14)and 401(10), the amend-
ments to this act made by 2011 PA 266 apply to personal 
injuries and work-related diseases incurred on or after Decem-
ber 19, 2011.”

26 “If a personal injury arising out of the course of employment 
causes partial disability and wage loss and the employee is 
entitled to wage loss benefits, the employer shall pay or cause 
to be paid to the injured employee as provided in this section 
weekly compensation equal to 80% of the difference between 
the injured employee’s after-tax average weekly wage before the 
personal injury and the employee’s wage earning capacity after 
the personal injury, but not more than the maximum weekly 
rate determined under section 355.”

27 Feahr v Consumers Energy Co, 2018 Mich ACO 12 at 4.

28 Kelley v Gen Motors Co, 2018 Mich ACO 15.

29 Arbuckle v Gen Motors LLC, 2012 Mich ACO 34.

30 Id. at 5.

31 “Disability insurance benefit payments under the social 
security act shall be considered to be payments from funds 
provided by the employer and to be primary payments on the 
employer’s obligation under section 301(7) or (8), 351, or 835 
as old-age benefit payments under the social security act are 
considered pursuant to this section.

*  *  *

 However, social security disability insurance benefits shall only 
be so considered if section 224 of the social security act, 42 
USC 424a, is revised so that a reduction of social security dis-
ability insurance benefits is not made because of the receipt of 
worker’s compensation benefits by the employee.”

Moving? Changing Your Name?
In order to safeguard your member information, changes to your member 
record must be provided in one of the following ways:
• Login to SBM Member Area with your login name and password and 

make the changes online.
• Complete contact information change form  and return by 

email, fax, or mail. Be sure to include your full name 
and P-number when submitting correspondence.

• Name Change Request Form—Supporting 
documentation is required

mailto:http://e.michbar.org/?subject=
mailto:https://www.michbar.org/file/programs/pdfs/addresschange.pdf?subject=
mailto:https://www.michbar.org/file/programs/pdfs/namechange.pdf?subject=
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