
State Bar of Michigan

Workers’ Compensation Section Newsletter

Contents

Winter 2020

 From the Chair
1

 Driving in the Time of COVID
2

WDCAC Chairperson’s Musings
4

Director’s Corner
5

Chief Magistrate's Thoughts 
6

Case Law Update
6

Continued on next page

SPRING MEETING 
June 17 – 18, 2021

site to be determined

Upcoming Event

From the Chair 
By Rosa Bava, 2020-2021 Section Chair

 Hello Fellow Section Members:

I write you as we completed our first Winter Section 
Meeting via Zoom.  It was an opportunity to “see” many of 
you.  I would like to thank our guest speakers, Josh Terebelo 
and Dr. Harvey Organek for their presentations.

 I am excited and proud that we will be ushering in our first Workers’ Com-
pensation themed Bar Journal.  It has taken a lot of collaboration and hard work.  
However, the efforts were very well worth it.  It should be published either in the 
January or February edition.

 As council, we are preparing and working on our Spring Section meeting.  We 
are hoping it to be in person (fingers crossed) with all outside activities.

 We have chosen to award the Donald G. Ducey Civility and Professionalism 
Award this year to Paul Lazar and Mary Lazar.  Both well deserved.  Congratula-
tions Paul and Mary.  The award will be presented at the Spring Section Meeting.

 As the year ends, it is a time of reflection and of hope for the new year.  This 
has been a most challenging of times.  I am proud of all of us as lawyers, individu-
ally and as a Section, that we met the challenges and the upheavals head on and 
climbed uphill.  We all continued to work on our cases and for our clients.  Kudos 
to all of you.

 I have always loved January.  It is a time of re-birth.  We face the new year with 
all the hope inside us; with all the possibilities of a new year open in front of us.

 Hope is wonderful.  Without it, I believe we would not venture.  My parents 
had hope in their hearts when they took their young family across an ocean for a 
promise of a better life.  Yes, they were brave, but it was that hope that made them 
courageous enough to leave family, country and all they knew for the unknown.  
On a cold January night we were docked in New York City harbor.  I went on deck 
to find my Dad.  I held his hand while we both silently looked at Lady Liberty.  I 
am not certain what my father was thinking.  I was just awed by her-so bright, so 

“Hopelessness is the enemy of justice.” 
—Bryan Stevenson
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large.  It was that hope that got them and all of us through the rather difficult time 
ahead: of poverty, of exclusion, of learning a new language, of just surviving.  My 
parents embraced the American Dream and that hope of a better life, of a better 
day emboldened their efforts.

 It is that hope that we need now.  There is a light that we are beginning to see 
as we close on this year.  It is that hope that I wish to all of you as we celebrate the 
joyous season we are in.

 As we end the year and begin a new one, I wish all of you a Happy Holiday and 
a wonderful New Year.

 
Stay safe and strong.
 
Rosa

It wasn't supposed to be this way. None of it was.
By rights, and even planning and design, I should still be working. I should be 

there answering the phone, spending countless hours dictating letters into a small 
digital recorder, driving to court and depositions and clients' offices, and driving 
back to the office. The constant driving; the always going somewhere.  

But then, through the ever unpredictable combinations of planning, hard 
work, and—perhaps more than anything else—great good luck, I found myself in 
a position to retire. And I hadn't even seen my 60th birthday. So then there were 
new places to go and new plans. Still, the driving was to play a huge part in it all; 
a move to Connecticut to be within a few hours drive of our children and grand-
children in Philadelphia and friends in New England—all at shorter distances than 
it was from our suburban-Detroit home to a Gaylord pre-trial—and many more 
far-flung places to go: New York, Boston, South Carolina, Nova Scotia, and more 
than a few trips back to Michigan.   

And for a while, it was all working out. Then came March, and the idea of 
Blursday (where cranky old retirees don't know what day it is) became Mar-uly-
ember as March bled into November, and the trips got fewer as cautions turned to 
warnings and the restrictions got more severe. But even now, as COVID-19 case 
numbers, hospitalizations, and deaths are at their most worrisome peak, and we're 
leaving home even less, there's still the drive, though we're reduced to short trips 
to the neighboring towns for necessities and the occasional day trips just to see the 
sights. In as sure a sign of the times in which we live as any, a new vehicle pur-
chased in April recently clocked its 2,500th -- not its 25,000th -- mile. 

But the drive goes on. It's never gone; it's just different. It's between the ears, 
if not under the floorboards. And the miles I now rack up are mostly that of text 
-- that which I read and that which I write. And through it all, I'm amazed at 
the places I've been. Every morning, even before the first cup of coffee is poured, 

Driving in the Time of COVID
By Mike DePolo, Guest Columnist
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I sit down in the easy chair that sits before the computer 
and read; the New York Times (first and always), but then 
any other publication offering responsible journalism and 
reasoned opinion, and the stream and variety of those, from 
straight reporting to the range of political argument, is as 
varied as it is endless. 

Though others have given this a name —doomscroll-
ing—I find it vital. Now, more than ever, the obligation to 
remain informed has become, quite literally, a matter of life 
and death. What you don't know can really mess you up. 
There are some (to borrow a regional idiom) "wicked smaht" 
people out there, and keeping them on something of a digital 
Rolodex (the "favorites" bar) is an easy way to stay on top of 
what I need to know.

But lest the daily deluge of coronavirus facts and figures 
(to say nothing of the past few years in politics) work to 
bring about a spiral down some ever-widening Yeatsian gyre 
and fears that the center can no longer hold, there is his-
tory—and better still, fiction—where it's ever so inviting to 
retreat (if that's what it is) to other places and other times in 
search of respite from the 24-hour cycle of minute-by-minute 
BREAKING NEWS! And in that regard, I've driven myself 
to, among other places, the Court of Henry VIII, the Viet-
nam War, the "Troubles" in Northern Ireland, post-Civil War 
Tennessee, traveled with a fictional rock band from its small 
beginnings in mid-'60s London its ill-fated 1968 U. S. tour, 
and spent over 300 years in a New England manor home. 

And then there's Zoom. I'm sure you've all been there, 
and have seen the Internet memes and jokes, so I'll spare you 
any images of shirts and ties, over pajamas (or less). But it's 
really been an indispensable means of communicating with 

friends and family -- especially the grandkids, the ones we 
moved out here to spend as much time with as we could. But 
for now, alas . . .

And finally, there's the drive to write. I've traded in the 
dictaphone for the keyboard, and file status letters for some 
shorter and longer political pieces. But the real joy has been 
goofing around (and blowing off steam) with some several of 
you online. The mix of fun and sober reality has given me a 
chance to keep my head in the game, at least a little bit. For 
while it can never replace the times we shared in court and 
after deps, or at lunch, or over the phone, to move beyond 
the rigors of practice, the daily drive to interact in fun and 
substance, in triviality and consequence, if only briefly, keeps 
me connected with—and I say this without one bit of hyper-
bole—some of the finest people I've ever known.

So what is the point to all this? It's got to be more than 
how some retired and largely bygone itinerant lawyer who's 
now mostly tied to the house spends his day. And so if there 
is any more to it, any value whatsoever, I think it's this: 
As much as the practice had changed before I left, it has 
changed so much more since then. And because I fear some 
of those changes will be permanent and you may find more 
time on your hands and sooner than you ever thought pos-
sible, just know that even now, here in the relative solitude of 
coastal Connecticut during COVID, it's possible to go as far 
and deep as ever, to be vital and engaged, to drive around the 
block and around the world and still be happy without barely 
leaving your chair.

And as sure as I-95 becomes I-80 and then I-75, I can't 
wait to buy you a cup of coffee or a bottle of fine wine and 
hear your plans for where you want to go next.  

Moving? Changing Your Name?
In order to safeguard your member information, changes to your member record must be 
provided in one of the following ways:

• Login to SBM Member Area with your login name and password and 
make the changes online.

• Complete contact information change form  and return by email, fax, 
or mail. Be sure to include your full name and P-number when 
submitting correspondence.

• Name Change Request Form—Supporting documentation is required

mailto:http://e.michbar.org/?subject=
mailto:https://www.michbar.org/file/programs/pdfs/addresschange.pdf?subject=
mailto:https://www.michbar.org/file/programs/pdfs/namechange.pdf?subject=
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WDCAC Chairperson’s Musings
Daryl Royal, Workers’ Disability Compensation Appeals Commission Chair

Properly-distanced and mask-muffled greetings during 
this pandemic holiday season. 

Like many—if not most—of you, the commissioners 
were sent home to work in March. Absent a conflict, all of 
our opinions and orders are the result of significant collabora-
tion between the three commissioners, and the lack of face-
to-face contact has made that difficult. We are finding our 
way forward just like everyone else, which is probably a good 
thing since we have been told that we will be at home until at 
least next March. 

As the Agency moves toward electronic filing, the Appeals 
Commission is following suit via the Michigan File Transfer 
System, or FTS. Using our FTS mailbox, you will be able to 
electronically file documents with the Commission, and they 
will be considered submitted as of the date and time they are 
accepted by FTS. We will accept electronic submissions of 
claims for reviews and cross-appeals, briefs and motions (and 
responses), correspondence, transcripts, and any other plead-
ings. You can file up to 11:59:59 p.m on the deadline.

Unfortunately, there is a fly in the ointment -- at present 
our administrative rules require that we receive the original 
document in addition to the electronic filing. That means 
that, even if you file electronically, for the time being we 
will still need to receive the original copy by mail or other 
means of delivery. (We will still consider your pleading to 
have been filed as of the date your electronic submission is 
accepted by FTS.) We are working with Jack and LEO to 
modify our rules to eliminate this requirement, but that is 
still in the works at this time. We will let you know if and 
when that changes.

If you will be using FTS, we suggest that you sign up now 
and become familiar with the system before you actually need 
to use it. Information on how to sign up appears on our web-
site. There is nothing worse than needing to file something 
at the last minute and not being able to do that because you 
don’t understand the filing system.

As we reach the end of 2020, here is a quick look back at 
the year in statistics. We started out the year with 50 appeals. 
Through the end of November 2020, we had received 20 new 
appeals. By way of comparison, in non-pandemical 2019 

we had 33 new appeals at this point in the year. We’ve also 
had four cases sent back from the appellate courts for a new 
opinion so far this year, compared with two last year. As of 
the end of November, we had 37 appeals pending before us. 
Once magistrates begin to hear cases again, the appeal count 
should go up again. 

Finally, I have a few suggestions for you about effectively 
handling appeals before the Commission:

First, be sure to provide legal and factual support for your 
arguments. If you are referring to evidence, don’t just tell us 
what it is, tell us where it is – at least with page numbers in 
the transcript or depositions. Don’t make us look for your 
evidence, because we may not find it. The same degree of 
detail would help with legal arguments. Tell us what cases 
and statutes you are relying on to support your argument, 
but also explain to us why and how they apply. Don’t expect 
us to search for support for conclusory legal arguments. If 
credibility is an issue, explain which witnesses are or are not 
reliable and why. Is the basis for a credibility argument fac-
tual (to which we defer if supported by competent, material, 
and substantial evidence) or did the witness address or fail 
to address the applicable legal standard (to which we have de 
novo review)? We want to understand your argument, so we 
can properly consider it.

Additionally, it is important to determine whether the 
alleged date of injury is before or after December 19, 2011, 
the effective date of the 2011 amendments to the Act. Those 
amendments touched on causation, disability, wage loss, 
calculations of benefits (total vs partial and job searches) and 
interest rates. One of the most common errors we see is the 
failure of a party to determine whether a case is governed by 
old disability law coming from Sington and Stokes, or whether 
the 2011 amendments apply instead. The two standards are 
similar but not precisely the same, and it is important to 
make sure you determine which one applies to your case so 
that you can focus your arguments on the correct one. 

And on that note, on behalf of the Appeals Commission, 
I wish everyone a happy holiday season, with the hope that 
we can be together again soon.  
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Director’s Corner
Jack Nolish, Michigan Workers’ Disability Compensation Agency Director

I write this on December 10. Yesterday, the New York 
Times reported 3,053 deaths from COVID-12 occurred 
nationwide the day before. They also reported 79 deaths in 
Michigan alone, bringing the state pandemic deaths total to 
10,699. Last week, at the Section Winter Meeting, I reported 
that the Office of the State Employer has determined that 
state employees will continue working remotely until at least 
March 1, 2021. With vaccination programs looking like they 
will start soon, perhaps there is some light at the end of the 
tunnel, although the process is a massive undertaking.

At the WDCA, we are not sitting still. Filings are being 
processed; the electronic filing system is available; video hear-
ings are an available option; and the Agency, Board of Mag-
istrates and Appeals Commission rules are working their way 
through the rules process (with special thanks to the hours of 
assistance provided by the Section Council subcommittee).

On a different note, in 1959, “The Sound of Music,” a 
musical by Rogers and Hammerstein, opened on Broadway. 
It is based on the 1949 memoir of Maria von Trapp, “The 
Story of the Trapp Family Singers.” The story is set in Austria, 
1938, and is centered on the governess, Maria.

Suppose the story is happening now, here in Michigan. It 
is still centered on Maria, but now she is the well respected 
and long experienced family workers’ compensation attor-
ney. The mother of the family, an emergency room physician 
at one of the major hospitals, is stricken with COVID-19. 
Inexplicably, the hospital is denying her claim. Seeking relief, 
the family consults Maria and the case drags on. Maria, who 
is trying desperately to protect her client’s rights, and to keep 
her practice together, sings to the family: 

My Pandemic Things
(Sing to the tune of “My Favorite Things” 

https://youtu.be/33o32C0ogVM)

No toilet paper to buy from the store shelves,
No Clorox wipes to be had for ourselves,

Faces of friends behind masks tied with strings,
These are a few of my pandemic things.

Hearing sites shuttered with no end in sight,
Magistrates benches all shielded tight,

My cases adjourned so let’s order more hot wings,
These are a few of my pandemic things.

Clients keep calling, the phone I must answer,
Their need for justice must move along faster,

Thinking its time for a video fling,
These are a few of my pandemic things.

When the COVID strikes,
When the tests flunk,
When I’m feeling bad,

I simply remember the old bureau days,
And then I just feel, so mad....

Please, mask-up; stay home; stay safe. Have a joyous and safe 
holiday season.  

Invite someone you know to join 
the fun. 

Invite someone to join the section.
Section membership forms can be found 
at http://www.michbar.org/sections

https://youtu.be/33o32C0ogVM
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As a result of many discussions with various individuals, 
we have arrived at a method for handling hearings on a go-
forward, post-COVID basis.  I was asked at the most recent 
Section Meeting how we will know when we are post-COV-
ID, and I answered that that question is much better put to 
Dr. Fauci.  It would probably involve an environment where 
a sufficient number of people have been vaccinated so that 
we could realize the protections of “herd immunity” that is, 
being protected from COVID by the people around us. 

 In a post-COVID, go-forward environment, all hear-
ings except trials (control dates, motions, facilitations, 

redemptions) could be handled telephonically, by video, or 
in-person, at the discretion of the magistrate.  Trials could be 
handled by video or in person, at the discretion of the mag-
istrate.  Parties to a litigated case should make their position 
very clear to the magistrate as to how they want a particular 
hearing handled.  There is no requirement that any particular 
method of handling any particular hearing, control date, pre-
trial, facilitation, motion, or trial, be used.  The magistrates 
will not order a method of hearing contrary to how the par-
ties want to proceed. 

 

Chief Magistrate's Thoughts 
Luke McMurray

Since the Newsletter was last issued the Supreme Court 
has not issued any opinions or orders.

The Court of Appeals released a published decision address-
ing whether the plaintiff was an employee or an independent 
contractor. The case is Drob v SEK 15, Inc, ___ Mich App 
___ (CA No. 351198, released 11/19/2020). The issue was 
whether the circuit court was to resolve this question by apply-
ing the 20 factor IRS test the legislature adopted in 2011, the 
three factor test that preceded the IRS test, or both.

In the relevant part, the statute declares that

As used in this act, “employee” means: Every person 
performing service in the course of the trade, busi-
ness, profession, or occupation of an employer at the 
time of the injury, if the person in relation to this 
service [1] does not maintain a separate business, [2] 
does not hold himself or herself out to and render ser-
vice to the public, and [3] is not an employer subject 
to this act. On and after January 1, 2013, services are 
employment if the services are performed by an in-
dividual whom the Michigan administrative hearing 
system determines to be in an employer-employee re-
lationship using the 20-factor test announced by the 
internal revenue service of the United States depart-

ment of treasury in revenue ruling 87-41, 1 C.B. 296. 
MCL 418.161(1)(n).

The plaintiff was injured while bartending at defendant’s 
tavern in December 2017. She filed a personal injury action 
in circuit court alleging she was an independent contractor. 
The plaintiff testified she had been working part-time at the 
tavern since 2000. She was hired as a bartender but provided 
services as necessary; if the cook had left for the evening, she 
might prepare a meal, if a waitress was unavailable, she might 
take an order and serve the food. She also testified that she 
had always maintained other full time employment. Finally, 
she testified that by word-of-mouth she advertised her bar-
tending services to other establishments and events.

At the close of discovery, the plaintiff moved for partial 
summary disposition arguing she was not an employee. De-
fendant moved for summary disposition arguing the plaintiff 
was a tavern employee and the exclusive remedy provision 
barred her claim. The plaintiff argued that to resolve this 
question the circuit court was to apply only the three factor 
test. Defendant argued that both tests applied. The circuit 
court applied both tests and concluded the plaintiff was an 
independent contractor. Defendant’s interlocutory applica-
tion for leave to appeal was granted.

Case Law Update
By Michael Reinholm, Assistant General Counsel for AF Group
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The Court of Appeals held that the statute’s plain lan-
guage requires that the 20 factor IRS test applies within the 
Michigan administrative hearing system, but not in circuit 
court. The previous test, the three-part test, is used, in this 
instance, in circuit court and presumably everywhere but the 
MAHS. The Court of Appeals relied extensively on a previ-
ous sixth circuit decision, Max Trucking v Liberty Mutual, 
802 F3d 793 (CA 6, 2015). That court had observed that 
the legislature had reenacted §161(1)(n)’s first sentence, the 
three-part test, without change or limitation. The legislature 
could have amended the first sentence to state that it applied 
until 01/01/2013 and the 20 factor test would apply thereaf-
ter. It did not. That court concluded that on the face of the 
amendatory language the 20 factor IRS test applied only to 
determinations made in the MAHS. 

As discussed at the section meeting, the Board of Magis-
trates is no longer a part of MAHS. The implication is that 
the Board is not to apply the 20 factor test, that test is only 
applicable within MAHS. Resolving this question will take 
further research and additional appellate decisions.

The Court of Appeals also addressed in detail a somewhat 
confusing part of the three factor test. That test requires the 
court to determine if “the person in relation to this service” 
maintained a separate business or held themselves out to the 
public for hire. “This service” is the service provided to the 
defendant. The “service held out and provided by the sepa-
rate business must be this service, i.e., the same service per-
formed for the employer. It is not enough under the statute 
that he has any business and holds it out.” 

The Court of Appeals compared the plaintiff to the 
plaintiff in Reed v Yackell, 473 Mich 520 (2005). The 
plaintiff worked for the defendant mainly as a bartender. 
However, because the defendant’s business was small the 
plaintiff sometimes worked as a waitress if the waitress was 
busy, she sometimes prepared food if the cook had left early. 
“These small tasks, however, did not change the nature of 
the plaintiff’s employment. And she held herself out to the 
public to perform the same service. By word-of-mouth, the 
plaintiff advertiser services to other establishments or for 
special events as a bartender.” Contrast that with the plaintiff 
Reed. Reed was injured while working for the defendant as 
a delivery person. He also held himself out to the public as a 
painter. The service held out to the public, painter, was not 
the same service performed for Yackell, delivery person. Thus 
Reed was found to be an employee. 

Correct or not, this is an unfortunate development. A 
circuit court could find that the plaintiff is an employee and 
dismiss a civil claim applying the three-part test. Based on 
the same facts, a magistrate applying the 20 factor test could 
find that the plaintiff is an independent contractor with no 
viable workers compensation claim. It seems it would be best 
if, because it is no longer a part of MAHS, the board of mag-

istrates also applied the three-part test. Hopefully that would 
result in consistent decisions from the circuit court and the 
board of magistrates. 

In Jordan v Department of Health and Human Ser-
vices, ___ Mich App ___ (CA No 349641, released for 
publication 12/10/2020), the Court of Appeals addressed 
its previous holding in Staggs v Genesee District Library, 197 
Mich App 571 (1992). In a two to one decision the Court 
distinguished Staggs, reversed the appellate commission, and 
denied Jordan benefits.

In Staggs the beneficiary suffered a work injury. As a result 
Staggs underwent a myelogram. “Unfortunately, the myelo-
gram caused plaintiff serious side effects, including nausea, 
headaches, and double vision.” Those side effects persisted 
and Staggs was only able to work with restrictions that her 
employer could not accommodate.

Stagg’s claim for benefits was denied. The WCAB re-
versed, finding that although the work injury “neither caused 
nor aggravated the back condition, the injury was compen-
sable because plaintiff was disabled by complications result-
ing from the myelogram that was performed because of the 
persistent symptoms following the” work injury. The Court 
of Appeals affirmed, declaring that where “medical treatment 
is necessitated by a work related injury, and the medical treat-
ment results in a disability, the claimant is entitled to benefits 
because the subsequent disability is traceable to the work-
related injury.”

Jordan injured her back in 1995 and was prescribed opi-
oids ever since. In 2015 the defendant terminated plaintiff’s 
benefits following an IME. Plaintiff filed an application for 
mediation or hearing.

The magistrate found that plaintiff’s loss of wage earning 
capacity was unrelated to the work injury, but was due to 
chronic opioid use. The magistrate agreed with defendant’s 
medical expert that the plaintiff was suffering from age-
related degenerative changes to the spine and chronic pain 
of unknown etiology. The appellate commission reversed, 
concluding that the Jordan’s disability was traceable to her 
opioid use, that the opioid use was directly traceable to al-
leviating the symptoms of the 1995 work injury, and that the 
opioid treatment was reasonable and necessary. The Court of 
Appeals granted defendant’s application for leave to appeal.

The majority and dissent agreed that the rule of Staggs “is 
that treatment provided in response to a work related injury, 
if reasonable and necessary under the circumstances, can 
create or give rise to a disability causing loss of wage earning 
capacity that entitles the employee to workers compensation 
benefits, even if the physical injury alone would not have 
supported an award of benefits.” The majority proceeded to 
distinguish Staggs in 3 ways.
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One, the majority observed that Staggs claim was based on 
a one time treatment, the myelogram, while the instant claim 
based on the prescription of opioids over many years. “This 
distinction is important. As reflected in Staggs, the medical 
treatment must be in response and traceable to a work-related 
event and injury. Because Jordan’s use of opioids was part of 
ongoing treatment over several years and because this case 
concerns whether Jordan was entitled to continue receiving 
benefits in 2015, the injury-treatment examination must be 
viewed under the circumstances that existed in 2015.”

The majority noted that the appellate commission found 
that plaintiff’s opioid use was directly traceable to relieving 
the symptoms that followed the 1995 work injury. The ma-
jority said the appellate commission had operated within an 
erroneous legal framework. “The properly-framed question 
is whether Jordan’s opioid use in 2015, i.e., the treatment 
at the time benefits were halted, was in response or trace-
able to the 1995 work-related injury, but only to the extent 
that the effects of that injury still existed in 2015 when she 
was still being prescribed the opioids. Without this linkage, 
Jordan would simply be a patient receiving opioid medica-
tion for back and leg pain unassociated with a work-related 
injury. And the magistrate found that Jordan was cur-
rently suffering from age-related degenerative changes in 
her lumbar spine with chronic pain of unknown etiology.” 
Further, the majority declared that “the magistrate effec-
tively determined that Jordan’s 2015 opioid use was not for 
the purpose of alleviating pain associated with or caused by 
the 1995 assault; there was no longer a traceable connection 
between the opioid treatment and the work-related injury.”

What the majority really said was that Jordan’s opioid 
use in 2015 was not related to the work injury. The opioids 
were being used to treat chronic pain of unknown etiology. 
If one accepts that finding of fact, the conclusion that Jor-
dan is not entitled to benefits is correct. Staggs applies when 
the disabling treatment is related to a work injury, and 
Jordan’s treatment was no longer related to a work injury.

Two, “even if the opioids prescribed to Jordan in 2015 
were for the treatment of current pain resulting from or 
caused by the 1995 work-related assault in injury, the 
MCAC’s conclusion that the opioid prescriptions were 
reasonable and necessary was problematic. The magistrate, 
while not expressly indicating that treatment with opioids 
was unreasonable or unnecessary, agreed with the medical 
testimony that opioids were not effective, useful, or appro-
priate for the treatment of chronic pain. There was sub-
stantial evidence—indeed strong evidence—to support the 
magistrate’s finding.”

This too is a valid point. The treatment in question 
must be reasonable and necessary. If the treatment is 

either unreasonable or unnecessary, any resulting disability 
is not compensable.

Three, “to the extent that opioid addiction or dependency 
in 2015 can be linked to or developed out of the first use of 
opioids by Jordan in 1995 in treating her work-related injury, 
we conclude that an award of workers’ compensation benefits 
would not be proper because the connection between the 
work-related injury and the disability, possible endless drug 
addiction, would be much too tenuous, thereby dishonoring 
the intent of the WDCA.”

This was not a unanimous decision. First, the dissent 
concluded that the majority had not followed the highly 
deferential standard of appellate review of a commission deci-
sion when it reversed the magistrate’s finding that plaintiff’s 
opioid prescriptions were reasonable and necessary treatment. 

Second, the dissent stated the appellate commission did 
not misconstrue or misapply Staggs. The dissent concluded that 
applying Staggs should have led to affirming the appellate com-
mission. “Plaintiff’s doctors originally prescribed the opioids in 
direct response to plaintiff’s work-related injuries. Despite the 
factual distinction between this case and Staggs regarding the 
on-going nature of the relevant treatments, plaintiff’s doctors 
continued to prescribe opioids as a reasonable and necessary 
treatment for plaintiff’s work-related injuries. Because plain-
tiff’s treatment was provided in response to her work-related 
injury, and that treatment caused the loss of her wage-earning 
capacity, this case falls squarely within Staggs.”

Still pending at the Court of Appeals is Cramer v 
Transitional Health Services of Wayne, (SC 160312, 
04/17/2020). The Supreme Court remanded this case to the 
Court of Appeals to consider issues regarding the significant 
contribution test. Specifically: 

• whether the appellate commission correctly concluded 
that the magistrate properly applied the four-factor test 
in Martin v Pontiac School District, 2001 Mich ACO 
118, and the standard in Yost v Detroit Board of Educa-
tion, 2000 Mich ACO 347; 

In Martin the commission held in determining 
whether there was significant contribution a mag-
istrate must weigh four factors: 1) the number of 
occupational and non-occupational contributors, 
2) the relative amount of contribution of each 
contributor, 3) the duration of each contributor, 
and 4) the extent of permanent effect that result-
ed from each contributor.

I am not exactly sure what the Yost standard is. 
Yost predates Martin. However, the commission 
opinion seems to emphasize two points. One, 
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a last event analysis is inappropriate. Two, for a 
medical opinion to be competent the testifying 
physician must understand the nature and scope 
of the pre-existing condition.

• whether the Martin test is at odds with the principle 
that a preexisting condition is not a bar to eligibility for 
workers’ compensation benefits and conflicts with the 
plain meaning of MCL 418.301(2); and 

• whether the appellate commission correctly concluded 
that the magistrate’s lack of causation conclusion was 
supported by the requisite competent, substantial, and 
material evidence utilizing the proper standard of law.

The appellate commission has issued a couple decisions of 
note. These involved appellate procedure and not substantive 
legal questions.

Can a claim for review be considered an appellant’s brief 
on appeal? In Rosenbaum v FCA, 2020 ACO #27, the 
commission held that it could, which is quite dangerous if 
you are an appellee waiting for the appellant’s brief before 
you file yours. 

The magistrate dismissed plaintiff ’s application for 
mediation or hearing. Plaintiff filed a claim for review 
with the appellate commission. In fact, he filed two 
timely claims for review.

No transcript was ever filed. Nothing was filed beyond 
the claims for review. Five months after the claim for review 
was filed the commission issued the plaintiff a show cause 
order. The order stated his brief had been due on 02/03/2020 
and plaintiff was to show cause as to why his claim for review 
should not be dismissed. Plaintiff filed a reply and the defen-
dant filed a response to that. Defendant argued plaintiff had 
not pursued the appeal in conformance with the applicable 
statute and rules, plaintiff had failed to explain why, and 
asked that the appeal be dismissed.

The commission determined that no transcript had been 
prepared. Plaintiff did not err by failing to file the transcript 
or request an extension of time to do so. But significantly, the 
commission concluded that the plaintiff had filed his brief in 
a timely manner. In fact, the plaintiff’s entire brief was writ-
ten in box 14 of the claim for review.

Box 14 of the preprinted claim for review states: “Basis of 
Claim. This application for review of claim is based on the 
following grounds:” In his first claim for review the plaintiff 
wrote “failed to appear I was told by [the magistrate] not to 
appear due to hardship would be a 1200 mile round-trip.” In 
the second claim for review “dismissed for failure to appear was 
told by magistrate due to hardship 1200 miles round-trip.”

The commission said the plaintiff had clear clearly set 
forth his disagreement with the magistrate’s order. Plaintiff had 

an acute awareness of how he believed the magistrate erred and 
plaintiff had timely presented the issue to the commission.

The commission noted that the commission had never 
required an appellant to set forth in their claim for review 
the substantive elements of the disagreement with the order 
appealed. But, not required is not to say not permitted. 
“Plaintiff’s filings do not conform to our usual expecta-
tions of what must be filed. However, this is not fatal to his 
appeal as the substance of what he argues is (A) clearly pre-
sented and, perhaps more significantly here, (B) presented 
on a timely basis. Plaintiff’s argument cannot be dismissed, 
and neither can his claim for review.” The case was re-
manded as the magistrate was required to write an opinion 
explaining the basis of the dismissal.

Schaefer v MHT Housing, Inc., 2020 ACO #28, re-
minds us that we cannot rely on the bureaucracy, only the 
legislature. 

The plaintiff was involved in a fee dispute with his former 
attorney. Both plaintiff and his former attorney filed applica-
tions with the agency. The magistrate issued a decision, and 
the plaintiff sought to appeal.

The order that the plaintiff sought to appeal, former 
Form WC-200, “includes the following statement: ‘Unless a 
Claim for Review is filed by either party within 30 days from 
the date stamped on this Opinion/Order as “Mailed Date,” 
this order shall become final. The Claim for Review should 
be filed with the Michigan Compensation Appellate Com-
mission.” Section 858(1) states that a magistrate’s order on 
a fee dispute, may be appealed to the “director if a request is 
filed within 15 days. Thereafter the director’s order may be 
reviewed by the appellate commission on request of an inter-
ested party, if a request is filed within 15 days.” 

The plaintiff had however filed a claim for review with the 
director and with the appellate commission on the same date. 
However, each was more than 15 days after the magistrate’s 
decision had been issued. The appellate commission dis-
missed plaintiff’s appeal for lack of jurisdiction, noting that 
the appeal should have been filed with the director within 15 
days of the magistrate’s order. The director issued an order 
noting that the plaintiff was required to file his appeal with 
the director within 15 days of the magistrate’s order, and 
there was no provision in the statute for a delayed appeal.

Thereafter began a series of actions by the plaintiff to 
appeal the matter further. He filed motions with the director 
and claims for review with the appellate commission con-
tinuing to challenge the magistrate’s original order. Because 
plaintiff never appealed the director’s or commission’s origi-
nal rulings dismissing his appeals to the court of appeals, the 
magistrate’s original order was final.  
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