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ANNUAL MEETING 
Mission Pointe Resort

 August 12-13

Upcoming Event

From the Chair 
By Rosa Bava, 2020-2021 Section Chair

Dear Section Members:

Our world is different than last time I wrote.  There is a change in our gov-
ernment with a new administration.  Vaccines are on the rise.  Hopefully, this 
will lead to a clearer path to returning to normalcy, especially in the courts.  The  
Council remains committed to a safe return to in person hearings.  I am reminded 
of how certain things stay the same as the world changes.  In  Neudeck v Ford 249 
Mich 690 (1930), the Supreme Court indicated that if injury is caused by manda-
tory vaccination by the employers, it is considered a compensable injury.  The vac-
cines were for small pox. I found this an interesting read and how this is impactful 
to our current state of affairs.

At this time, I would like to acknowledge the former magistrates that recently 
left:  Robert Timmons, John Sims and Jane Colombo.  We all enjoyed practicing 
in front of you.  You enriched the Board of Magistrates during your tenure.  We 
wish you well in the next chapter of your life and career.  The Section welcomes 
the new magistrates:  Rick Ehrlich, Kevin Kales, and Lenny Segel.  We know you 
will handle your docket well.  

The Council unanimously voted to change the annual meeting to August.  It 
will either be held on August 12-13 or August 19-20, depending on the venue.  
The Council thought by extending it, there will more of a chance to having the 
annual Section meeting.  At this time, the plan is to have everything outdoors 
including the meeting.  We are committed to having this safe and within all the 
guidelines.  More information will be shared as things get finalized.  

By now you have received the January Bar Journal.   As you know, it is Workers’ 
Compensation themed.  It has taken over a year in the making.  I am very proud 

“We have done what can be done.  We may be a voice crying 
out in the wilderness or we may be the voice of reason amidst 
a confusion of specific interests.  We hope our opinions will be 
sought.  In the meantime...the world turns.” 

—Honorable John Sims
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of this.  It has taken a concerted effort and 
truly a lot of work amongst the Bar editors’, the 
authors and myself.  I would like to recognize 
the authors for the time and effort they put in:  
Charles Palmer, James Rinck and Barry Adler.  
You did a great job!  I have received many calls 
congratulating the Section and the authors.  
Thank you all for your contribution. 

The more I talk to people, the more I find 
that we are apt to scream in the wilderness.  We 
are frustrated and are ready for change.  But 
when I ask what change do you want to see, I 
hear it is really what the world was a year ago.  
People want to see each other, have gatherings 
and the like.  But if we are screaming in the wil-
derness, how can we affect any change?  Let us be the voice of reason.  What can we 
specifically do?  Maybe we need to advocate to those who can change the current 
state.  Maybe we can be socially responsible for ourselves as to not put us or anyone 
else in danger.  Maybe we can make whatever we are involved in better.  Remember 
to look at what we have.  Listen to the reasonable voice inside us.  There is Grub 
Hub, movies on TV, books, music to enlighten our days.  We are spending more 
time with those we live with, (albeit a lot of time).  We can learn a new skill.  We 
are free to take a walk, free to think and free to dance to the music.  Let us not lose 
sight of that.  It is too easy to do so.

Stay safe and strong.

Rosa Bava
Chairperson
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WDCAC Chairperson’s Musings
Daryl Royal, Workers’ Disability Compensation Appeals Commission Chair

Greetings from my home office, which is also my dog’s fa-
vorite daily hangout! It’s snowy days like the day I am writing 
this that make me happy to be working from home, which 
we are told will continue until at least May 1. 

It may seem like my reports always dwell on statistics, but 
that is the thing I am most often asked about. We are off to 
a slow start this year, with no appeals filed by the end of the 
first week in February. By way of comparison, we had 21 ap-
peals last year, down from 37 the year before, and 57 the year 
before that. We have 38 pending appeals as I write this.

On a non-statistical front, our FTS mailbox is available 
for registered users to file electronically, but we have yet to 
have anyone use it. We encourage everyone to give it a try, 
since it should make for much more efficient and speedy filing 

of appellate documents. Unfortunately, anyone filing electroni-
cally still has to submit a hard copy of their filing as well, but 
our proposed new rules should eliminate that requirement. We 
will let everyone know when that has occurred.

Our draft rules should have made their way outside the 
agency for further review by the time you read this. The rule 
changes we have proposed include some streamlining of the 
appellate process and a specific disqualification/recusal rule. 
We will make the draft rules available for public comment 
when we reach that point in the process, and there will also 
be a public hearing for interested parties to voice their opin-
ions on any of our proposed changes. 

Until we can all meet again, take care of yourself and oth-
ers. We’re all in this together. 

Moving? Changing Your Name?
In order to safeguard your member information, changes to your member record must be 
provided in one of the following ways:

• Login to SBM Member Area with your login name and password and make 
the changes online.

• Complete contact information change form  and return by email, fax, or mail. 
Be sure to include your full name and P-number when submitting 
correspondence.

• Name Change Request Form—Supporting documentation is required

Mission

The Workers' Compensation Law Section of the State Bar of Michigan provides education, 
information and analysis about issues of concern through meetings, seminars, its website, public 
service programs, and publication of a newsletter. Membership in the Section is open to all members 
of the State Bar of Michigan.

mailto:http://e.michbar.org/?subject=
mailto:https://www.michbar.org/file/programs/pdfs/addresschange.pdf?subject=
mailto:https://www.michbar.org/file/programs/pdfs/namechange.pdf?subject=
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Magistrate Frequency Case Assignment

Keith Castora 4 Weeks

Dave Grunewald 4 Weeks

Mike Heck 4 Weeks

Kevin Kales

2 Weeks per month - every 

other week staring 2/1/21

Case assigment to be determined.  Please check with 

Agency.

Lenny Segel 4 Weeks

Mag. Colomob's files have been reassigned to Mag. 

Segel.

Dave Williams

2 Weeks per month -  every 

other week staring 2/8/21

Magistrate Frequency File Assignment

Kevin Kales

1 Week per month - every 4th 

week starting 2/22/21

Mag. Timmons' files have been reassigned to Mag. 

Kales.

Magistrate Frequency File Assignment

Dave Degraw
1 Week per month - every 4th 

week starting 2/15/21

Mag. Timmons files to be divided, please check with 

Agency.

Chris Slater
3 consecutive weeks per month 

starting 2/1/21

Mag. Timmons files to be divided, please check with 

Agency.

Lisa Woons
2 Weeks per month -  every 

other week staring 2/8/21

Mag. Timmons files to be divided, please check with 

Agency.

Magistrate Frequency File Assignment

Dave Degraw
2 Weeks per month -  every 

other week staring 2/8/21

Mag. Slater's files have been reassigned to Mag. 

Degraw.

Chris Slater
1 Week per month - every 4th 

week starting 2/15/21

Mag. Degraw's docket will be divided between Mag. 

Woons and Mag. Slater.  Please check with Agency.

Lisa Woons
1 Week per month - every 4th 

week starting 2/1/21

Mag. Degraw's docket will be divided between Mag. 

Woons and Mag. Slater.  Please check with Agency.

MAGISTRATE ASSIGNMENTS

DETROIT

GRAND RAPIDS

KALAMAZOO

Gaylord

Effective 2/1/2021
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Director’s Corner
Jack Nolish, Michigan Workers’ Disability Compensation Agency Director

Getting older finally has an advantage: I qualified for and 
received my first COVID-19 vaccination and the second is 
scheduled. No side-effects other than some optimism I have 
not had in some time. The Ingham County Health Depart-
ment injection site at the MSU Pavilion was a marvel of 
efficiency and courtesy. My wife and I arrived a few minutes 
early and we were done before our scheduled appointment 
time. They have got the process figured-out. All they need 
now is a lot more vaccine. Tragically, the vaccine has not ar-
rived in time to save 575,489 Michiganders that have been 
infected and not the 15,158 who have died from COVID-19 
or its complications as of the date I write this. Absent some 
medical reason not to, I urge you to get vaccinated as soon as 
the opportunity presents itself.

Although there have been changes in the various activity 
and gathering restrictions, the Office of the State Employer 
has indicated: “...employees detailed to work from home will 
not be returning to traditional work locations until at least 
May 1, 2021.” Some 90% of the WDCA staff is in that cat-
egory. There will be no in-person hearings until that changes. 
The same announcement indicated: “In late March, we will 
provide you with another update.” So will I as soon as I hear.

There are alternatives: The magistrates are now fully 
equipped to conduct all matters via Zoom conferencing. The 
software updates have been fully installed and hearings can 
be on the record in the same system we have been using for 
hearing records for many years. The system will capture both 
audio and video so transcriptionists will be able to see who 
is speaking. These recordings, as all of our hearing record-
ings are backed-up into the state data system which itself has 

multiple back-ups. This alternative can provide a means of 
getting cases tried as has been done in most other states since 
the early days of the pandemic. Please discuss the idea with 
the assigned magistrate. The parties are suffering, and the 
docket is aging. This is a way to get things moving. Certainty 
of trial by any means moves cases. Each magistrate will deter-
mine if a case proceeds using Zoom.

The drafting work has been completed on the rules 
updates for agency, magistrates, and appellate commission. 
They now move on to SOAHR (state office of administrative 
hearings and rules) for further review. Assuming there are no 
significant problems with the drafts (there are always a few 
tweaks) we will move on to public hearings then final ap-
proval through JCAR, the Senate/House Joint Committee on 
Administrative Rules, and eventually the rules move to the 
Office of the Great Seal where they become official.

The “FTS” electronic filing system is up and running but 
there have been some reports of applications not being pro-
cessed. If you have used the system and have some indication 
a document was not downloaded to us (it will show in your 
filing screen when a document is downloaded) or there has 
been a delay in pre-trial or other scheduling, PLEASE LET 
ME KNOW IMMEDIATELY. Send an email to me at: nol-
ishj2@michigan.gov and include a copy of the document in 
question. Like any data project, the system should work, and 
I need to know immediately if it does not. Absent contact 
from you, I have no way of knowing when something is not 
performing as expected.

Stay safe out there.  

Invite someone you know to join 
the fun. 

Invite someone to join the section.
Section membership forms can be found 
at http://www.michbar.org/sections

mailto:nolishj2%40michigan.gov?subject=
mailto:nolishj2%40michigan.gov?subject=
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Since the last newsletter was published the Supreme 
Court has not issued any worker’s compensation orders or 
opinions. The Court of Appeals has issued two unpublished 
and one published workers compensation decision.

In Carson v Bandit Industries Inc, (CA No. 350257, 
released 12/17/2020) (unpublished), the court addressed 
whether it’s holding in Fisher v Kalamazoo Regional Psychiat-
ric Hospital, 329 Mich App 555 (2019), was retroactive and 
thus applicable in this case.

In Fisher the Court held that a defendant could recoup 
overpaid payments without some showing of fraud by the 
plaintiff leading to the payment. The Carson Court noted the 
general rule is that “judicial decisions are given full retroac-
tive effect, i.e., they are applicable to all pending cases in 
which the same challenge has been raised and preserved.” The 
factors a court should consider are the purpose to be served 
by the new rule, the extent of reliance on the old rule, and 
the effect of retroactivity on the administration of justice.

In concluding that Fisher should be applied retroactively, 
the Court held that Fisher did not create a new principle of 
law or overrule binding case law. The Court examined the 
statute and recognized that the only legislatively-impose re-
strictions on recoupment were set forth in §833(2) and there 
was no fraud requirement. There had been no changes to the 
statute between the appellate commission decision finding 
of fraud requirement and when the Fisher Court recognized 
that the fraud requirement had been fashioned out of thin 
air. “Therefore, Carson could not reasonably rely on an ‘old 
rule’ that imposed an employee-fraud requirement on an 
employer or carrier’s recoupment action because no such ‘old 
rule’ existed.

In Lewis v LexaMar Corp, (CA No. 350247, released 
12/17/2020) (unpublished), the Court addressed another 
arising out of and in the course of employment question. 

The Court stated that the following facts were undis-
puted. Lewis worked for defendant as a specified tool worker. 
On the day of his fatal car accident, he had finished his shift 
for the day and punched out. He was driving to a welding 
class at a college about 40 minutes away. Defendant was pay-
ing for the class, but Lewis was not required to take the class, 

was not being paid to attend the class, and was not compen-
sated for his travel costs. The Court found the only factual 
dispute was the extent to which defendant encouraged Lewis 
to take the class.

The magistrate treated this as a coming from work case. 
The Court noted the general rule that travel from work is not 
covered by the Act. It then noted six exceptions:

(1) the employee is on a special mission for the em-
ployer, (2) the employer derives a special benefit from 
the employee’s activity at the time of the injury, (3) 
the employer paid for or furnished employee trans-
portation as part of the employment contract, (4) the 
travel comprised a dual purpose combining employ-
ment-related business needs with the personal activity 
of the employee, (5) the employment subjected the 
employee to excessive exposure to traffic risks, or (6) 
the travel took place as a result of a split-shift working 
schedule or employment requiring a similar irregular 
nonfixed working schedule. 

The magistrate found that Lewis was on a special mission 
for defendant, that defendant derived a special benefit from 
Lewis’s activity at the time of the injury, and that defendant 
placed Lewis in danger by requiring the travel. Benefits were 
awarded. The appellate commission affirmed. The Court of 
Appeals reversed. 

The Court stated that the magistrate found that Lewis fell 
within two of the coming and going exceptions, he was on 
a special mission at the time of his death and defendant de-
rived a special benefit from Lewis’s activity at the time of his 
death. The Court also stated that the magistrate had relied on 
his conclusion that defendant required or strongly encour-
aged Lewis to participate in the class.

The magistrate had analogized the case to Ream v LE My-
ers Co, 72 Mich App 238 (1976), not Camburn v Northwest 
School District, 220 Mich App 358 (1997). Ream is a special 
mission case and Camburn is an “attending of conventions, 
institutes, seminars, and trade expositions” case.

The Court agreed with defendants that the magistrate 
erred in analogizing this case to Ream and had  made factual 
findings unsupported by the record. 

Case Law Update

By Michael Reinholm, Assistant General Counsel for AF Group
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The magistrate in this case found that LexaMar 
changed the nature of Lewis’s work by transitioning 
him from a tool room worker to a certified welder 
in training. This does not appear to be supported in 
the record. To the contrary, Lewis’s wife testified that 
Lewis’s job stayed the same from the date he started 
the college program until the day he died. Further-
more, Lewis undertook the welding program at his 
own volition. LexaMar had encouraged him to pur-
sue the program in Magnatronics.

********

The magistrate also found that LexaMar required 
Lewis to change the location of his job, which in turn 
necessitated substantially more travel to and from 
work. This finding rests on the unsupported prem-
ise that attending the welding class was an additional 
job location for Lewis. The record demonstrates that 
attending the welding class was not part of Lewis’s 
job. While taking the college classes, Lewis nonethe-
less worked full shifts; time spent by Lewis attending 
the college classes was not considered by LexaMar to 
be hours worked. On the day of the accident, Lewis 
completed his shift and clocked out from work before 
traveling to the class. LexaMar did not pay Lewis to 
attend the class that day and did not pay Lewis mile-
age to travel to the class. Although LexaMar paid the 
tuition for the class, LexaMar did not require Lewis to 
take the class and the welding class he was attending 
that day was not part of the program the company 
had encouraged Lewis to enroll in.

The Court disagreed with the magistrate’s legal conclusion 
that defendant “strongly encouraged” Lewis to attend the 
class because they agreed to his request to pay the full tuition 
amount and that by paying the tuition over the standard 
$1500 defendant enticed or tempted Lewis to the extent that 
it rose to the level of “strong encouragement.” The Court 
stated that none of the cases the magistrate relied on 

support the legal conclusion that an employer’s offer 
of the fringe benefit of free education, no matter how 
tempting, is the equivalent of compelling the employ-
ee to participate in the offered education as part of the 
employee’s job duties. 

Finally, the Court believed the case was analogous to “the 
facts in Camburn, in which our Supreme Court held that 
the employee’s injuries were non-compensable. As in Cam-
burn, the employer in this case arguably received a benefit 
when Lewis gained classroom knowledge that could be used 
at work and also by trying the method of having employees 

travel to the college for instruction. However, the fact that an 
employer someday may benefit from an employee’s train-
ing is insufficient to trigger worker’s compensation coverage 
and does not rise to the level of a “special mission” for the 
employer, or to the employer deriving a “special benefit” at 
the time of the employee’s injury.”

So, is this a special mission case, or a special benefit at the 
time of the injury case, or an attending employment related 
training class case? It might have been a case in which the 
employment subjected the employee to excessive exposure 
to traffic risks, or possibly a split shift or irregular or non-
fixed working schedule case. Should the focus have been on 
whether there was a sufficient nexus between the work and 
the injury, or should it have been on whether the injury was a 
circumstance of the employment? Or, is this an arising out of 
and in the course of employment case?

In Kelley v General Motors LLC, ___ Mich App ___ 
(CA No. 344005, released for publication 01/14/2021), the 
Court again addressed an issue regarding the coordination of 
benefits by General Motors.

When the plaintiff retired, the collective bargaining agree-
ment in effect between the UAW and GM barred the latter 
from coordinating plaintiff’s workers compensation benefits. 
Through a subsequent letter of agreement plaintiff’s workers 
compensation benefits became subject to coordination. The 
formula used to determine the amount of benefit reduction 
included consideration of an employee’s Social Security dis-
ability benefits (SSDI).

Plaintiff challenged the coordination, arguing that it 
violated §354(11). This provision allows the coordination 
of SSDI, but only if the Social Security act is revised so that 
the reduction of SSDI is not made because of the receipt of 
workers compensation benefits. That provision of the Social 
Security act has not been revised, so coordinating SSDI 
is still precluded. Plaintiff argued this violated §354(11) 
because SSDI were included in the calculation of his workers 
compensation benefits.

The magistrate agreed with plaintiff. The appellate commis-
sion reversed, and the Court affirmed the appellate commission.

The appellate commission had found that the formula did 
not violate §354(11). The Court did not reach that issue. It 
concluded that §301 of the federal Labor Management Rela-
tions Act preempted §354(11). In other words, federal law is 
controlling on the issue.

Under federal law, the question was whether the 1990 letter 
of agreement prohibiting this coordination was a benefit that 
vested for life. The Court held that under federal law this ques-
tion is controlled by the intent of the parties and the specific 
language at issue. All of the relevant CBAs and letters of agree-
ment indicated that each would remain “in effect ‘until termina-
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tion or earlier amendment of the’ agreement. Thus, ‘the right to 
uncoordinated benefits had not vested because it was subject to an 
express durational limit.’” The defendant thus had the authority 
to coordinate plaintiff’s benefits.

The appellate commission was active too.

In Clark v Rauhorn Electric Inc., 2020 ACO #31, the ap-
pellate commission held that the director could order a plaintiff 
to undergo a vocational rehabilitation evaluation, but it does 
not follow that the defendant will be obligated to pay for the 
rehabilitative efforts.

The director entered an order following a Rule 5 hearing 
that the plaintiff was entitled to a vocational rehabilitation 
evaluation. The director also stated that “if after review of the 
report of the agreed-upon or Director selected evaluator, the 
parties are unable to reach an agreement regarding work-harden-
ing services, the parties shall notify the Director and additional 
hearings may be scheduled and other relief provided in accord 
with the act may be ordered.”

Defendants filed a timely appeal. The appellate commission 
indicated that defendants raised only one issue: whether the 
director had jurisdiction to order benefits under §319 absent an 
open award. Digging deeper, the appellate commission stated 
that “despite the broad nature of the headnote to their argu-
ment, defendants argue only that the Director lacked authority 
to require them to pay for vocational rehabilitation services in 
this case, where there has been no finding that plaintiff sus-
tained a compensable injury.” This led the commission to make 
two observations.

One, §861a(11) limits its jurisdiction to reviewing those 
specific findings that the parties have requested be reviewed. 
Two, the director did not order defendants to pay for anything. 
In essence, there was nothing to review since the magistrate had 
not made the only finding that defendants challenged.
The appellate commission also noted that the director’s decision 
acknowledged that §319 sets up a two-phase process.

[1] If such [vocational] services are not voluntarily of-
fered and accepted, the director on his or her own mo-
tion or upon application of the employee, carrier, or 
employer, after affording the parties an opportunity to 
be heard, may refer the employee to an agency-approved 
facility for evaluation of the need for, and kind of ser-
vice, treatment, or training necessary and appropriate to 
render the employee fit for a remunerative occupation. 
[2] Upon receipt of such report, the director may order 
that the training. services, or treatment recommended 
in the report be provided at the expense of the employer. 
MCL 418.319(1).

“This case is only in the first phase, involving the referral of 
plaintiff to an Agency-approved facility for evaluation. Ques-
tions of the actual rehabilitation to be ordered (if any) and the 

party responsible for payment (again, if any) are addressed only 
after the evaluation has been concluded and a report produced.” 
The director’s order was affirmed.

In Cassaday v Dow Chemical Company, 2021 ACO #1, 
the appellate commission acknowledged that a party could 
appeal an order mailed on 06/22/2015 on 06/22/2020 if it es-
tablished sufficient cause to extend the time for filing the claim 
for review.

Section 859a provides a party with 30 days from the date an 
order is mailed to file a claim for review, and adds that for “suf-
ficient cause shown, the commission may grant further time in 
which to claim a review.”

After reviewing 24 appellate court decisions, the commission 
noted the following principles that emanated from those deci-
sions as it relates to defining “sufficient cause.”

One is the “sufficient cause” standard is less stringent 
than a “good cause” standard and is “fact specific.” Two 
is that what is required is an assessment of the actual 
causes of the delay. Three is that what is evaluated is 
appellant’s conduct. Four is that, when sufficient cause 
is found to exist, it is usually premised at least in part 
upon some factor over which the appellant had little or 
no control. Five is the absence of prejudice from the de-
lay in the respondent. Six is that the delay sought to be 
excused via a finding that sufficient cause is presented to 
justify the delay is usually measured in days and, occa-
sionally, months. Finally, ignorance of the Act’s require-
ments is of little, or no, aid to the appellant. At the same 
time, effort counts.

The appellate commission described the appellant’s most con-
sequential hurdle to be that he failed to demonstrate that there 
was a meritorious issue to be resolved. This does not necessarily 
require a showing that the appellant would ultimately prevail in 
the appeal. But, “a strong showing of a meritorious issue to be 
resolved on appeal, even if the party might not ultimately prevail, 
might overcome some delay in the filing of a claim for review.”

In the end, appellate commission concluded that in this case 
sufficient cause had not been shown to extend the time within 
which to file the claim for review.

In Tan v Panda Express, 2021 ACO #2, the appellate com-
mission reversed a magistrate’s order dismissing the plaintiff’s ap-
plication. The gist of the holding is that such an order is subject to 
the requirements of §847(2). This section requires the magistrate 
to, “in addition to a written order, [] file a concise written opinion 
stating his or her reasoning for the order including any findings 
of fact and conclusions of law.” Without any findings or conclu-
sions, the appellate commission cannot determine whether the 
claim should have been dismissed or not. The case was remanded 
to the magistrate.  
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