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From the Chair

“My interest is in the future because I am going to spend the rest 
of my life there.” 

—Charles F. Kettering
 

As I write my first newsletter article as chairperson of the 
Section, change is all about. No more are the majority of 
practitioners regularly attending hearings by phone or zoom. 
Facilitations and trials are regular occurrences. Pressed shirts 
and other formal clothing has replaced…well, we won’t go 
there. Where the weather is predictably unpredictable (it 
is Michigan after all), the agencies are open and ready for 
our members to appear in rain, snow, heat and cold. Your 
Section Council has actively debated, discussed and frankly 
done all that could be done to impress upon the powers that 
be to get and keep the Workers’ Disability Compensation Agency and Board of 
Magistrates doors wide open. We are not yet where we have been in the past, 
and it is not yet clear as to whether the long lines for control dates will be a 
thing of the past, but for the past 3 months we have been back. In an industry 
that almost requires a volume-based business model, the interpersonal exchange 
of information and ideas is a critical pathway to a positive outcome for both 
sides of the bar. There are some that may say that a five minute meeting at the 
Agency is unnecessary, perhaps even a waste of time. I suggest that those brief 
interactions form the basis and foundation of why and how our practice so ef-
fectively manages the case flow of thousands of cases a year through the Board 
of Magistrates and Workers’ Disability Compensation Agency. I believe that 
we have choices on how our future as a practice unfolds. The future that I hope 
for includes the formality of an appearance before a magistrate, with the less 
formal discussion beforehand of where the case is going and what the parties 
need to do to get there. My hope for the future is a regular return to in-person 

Jayson Chizick
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facilitation hearings, where the magistrate can clearly see you wince when she or he 
places a number that is somewhat less than expected. Where the opposing party can 
produce information, and you can promptly show the counter document. Where 
the one-on-one with the magistrate sometimes goes to an unexpected discussion 
that produces a different pathway to an outcome. Sure, many things can be done 
online, by zoom or by phone. I am of the belief that those very things can usually 
be done better in-person. Similarly, I firmly believe that in-person trials are a thing 
of the future, not the past. 

 The Covid-19 pandemic has resulted in a reset of our practice. Perhaps we do 
not travel extra miles unnecessarily, make an extra trip to the office to see colleagues 
or even drive 200 miles for one or two control dates. However, our reset comes at a 
troubling time for our industry. Case counts are significantly lower than they were 
in years past. Based upon Agency records, it appears that the case counts are down 
by half this side of the century mark. Perhaps fewer people are getting hurt at work? 
Perhaps the Act makes the claims more difficult to file and maintain? What does 
the magistrate disposition statistic of the granting of 3 open awards in 2020, 8 in 
2019, 17 in 2018 tell us? We are certainly taking fewer cases to trial. The Covid-19 
pandemic essentially halted trials. I wonder if the return from Covid-19 closures 
will mark the resurgence of trial practice. We are really facing nothing less than a 
reinvention of our practice.

 During the pandemic, the “rollover docket” was implemented to allow for hear-
ings and regular contact with magistrates.  Now that we have moved to in-person 
hearings, the Board of Magistrates has carefully responded to requests from the 
Bar seeking cooperation, and in many cases compassion with the scheduling fiasco 
that has met our membership. As we move forward, it is expected that magistrates 
will be looking to the parties for a plan for moving files toward conclusion. This 
may include the scheduling of facilitations, depositions and trials. I trust that Chief 
Magistrate McMurray and the members of the Board of Magistrates will continue 
to work with our members as we iron out scheduling and the like. 

 On September 17, 2021 we had a past-chairperson event at a Lansing Lugnuts 
game.  It was an honor to engage with so many past-chairs of the Section. Coming 
up on the Section calendar are a few important events. Our Winter Meeting will 
be held on December 10, 2021 at Crowne Plaza, Lansing West. More details are 
included in this newsletter. Much thanks go out to Vice-Chair Phil Frame for once 
again organizing what is anticipated as an informative meeting and get-together. 
Our keynote speakers include Dr. Michael Swords, a Lansing-based orthopedic foot 
and ankle surgeon. Also, we will hear from Molly Ranns, program director of the 
Michigan State Bar Lawyers and Judges Assistance Program. Additionally, our sec-
ond keynote speaker is Katie Stanley, an attorney and community engagement of-
ficer at Legal Services of Eastern Michigan, who will speak on mindfulness. Please 
save the date for our December 10, 2021 Winter Meeting on your calendar. 

 While it is early in the year, it is never too early to prepare to honor our 
members. Our Annual General Meeting will be held June 30-July 2, 2022, at 
Crystal Mountain. As is our custom, calls for nominations to the Workers’ Com-
pensation Hall of Fame are being sought. Members of the Hall of Fame commit-
tee include: Andrea Hamm, Dennis Flynn, Phil Frame and Jayson Chizick. Please 
consider nominating a colleague or friend by writing a detailed nomination letter 

mailto:abirach%40fosterswift.com?subject=
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and forwarding the same to jayson@jtrucks.com. If you are a 
50-year member of the Section, we would also like to honor 
you. Please email me if 2022 is your 50th membership anni-
versary year. Please let a member of council know if you have 
suggestions or thoughts about a speaker or topic of interest 
for the meeting.  Please save the date for our June 30-July 
2, 2022 Annual General Meeting on your calendar.

 And so we move forward building the new practice 
system. Your Council looks forward to working with the 
best interests of the Section in mind. Please check out 
our webpage for additional information about Council, 
including a list of members, at https://connect.michbar.org/
workerscomp/home. Please feel free to reach out to me, your 
executive board and any member of Council to discuss what 
we can do to help your practice.  

The 2021 Annual Meeting was held on 
August 6, 2021 at Thornapple Pointe in Grand 
Rapids.  The turn-out for the Annual Meeting 
was larger than some expected following the 
pandemic year(s).  The energy and conversa-
tion in the room that day were clear evidence 
that we missed the in-person interactions and 
that this practice differs from other areas of 
law.  In workers’ compensation, both sides 
of the bar (and members of the bench) share 
a certain camaraderie that can be difficult to 
put into words.  We may not always like each 
other and there may be moments of intense 
opposition on the battlefield that is the court-
room, but there is a civility present in this 
practice unlike in any other.

On that note, Congratulations to Paul and 
Mary Lazar on receiving the Don Ducey Civil-
ity Award.  This award was new last year.  It 
was introduced by our late and beloved Chair, 
Rosa Bava.  Paul and Mary are the first to win 
the award after it went to its namesake, Mr. 
Ducey, in 2020.  And congratulations to our 
new Hall-of-Famers: Bob Steelman, Cam Mc-
Comb, Chuck Palmer, and David Celelo.  As 
always, it was a joy to hear the introductions 
filled with humor and heartfelt sentiments, 
and the brief acceptances filled with humble 
gratitude and insightful wisdoms.  

2021 Annual Meeting Recap
By Jessica Stark, Attorney at Kluczynski, Girtz, & Vogelzang

mailto:jayson@jtrucks.com
https://connect.michbar.org/workerscomp/home
https://connect.michbar.org/workerscomp/home
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State Bar of Michigan
Workers’ Compensation Law Section 

Winter Meeting

December 10, 2021, 9am at Crowne Plaza Lansing West
925 S Creyts Rd, Lansing, MI 48917 (517) 391-1295
A hot breakfast and registration will begin at 8:15am

PLEASE EMAIL jayson@jtrucks.com to register for this event

AGENDA
9-9:45 am General Business
   Chairperson’s Report—Jayson Chizick
   Secretary’s Report—Matt Conklin
   Treasurer’s Report—Rick Lovernick
   Director’s Report—Jack Nolish
   WDCAC Report—Daryl Royal
   Board of Magistrate’s Report-Luke McMurray

9:45-10 am Break

10-11 am  Keynote Speaker: Dr. Michael Swords
https://www.michiganortho.com/team/swords.php
Surgical treatment of complex foot and ankle orthopedic and traumatic 
orthopedic conditions. Dr. Swords is a Sparrow Hospital trauma program 
leader. His credentials may be viewed at the above website.

11-11:10 am Break

11:10-11:45 am Molly Ranns, Lawyers and Judges Assistance Program
   Keynote Speaker: Katie Stanley, J.D., M.P.A.
   Topic: Mindfulness

Katie Stanley is an Attorney and Community Engagement Officer at Legal 
Services of Eastern Michigan. Stanley primarily practices in fair housing 
civil rights enforcement and community education. She is also a Mindfulness 
Initiative advisory board member at the Crim Fitness Foundation, a Search 
Inside Yourself Leadership Institute Fellow, a member of the State Bar of 
Michigan Lawyers and Judges Assistance Committee, and a regular contributor 
in the Practicing Wellness column of the Michigan State Bar Journal. Stanley is 
currently pursuing a doctorate with a dissertation focus on wellness in attorneys 
following mindfulness based interventions. 

mailto:jayson@jtrucks.com
https://www.michiganortho.com/team/swords.php
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Update from the Director
Jack Nolish, Michigan Workers’ Disability Compensation Agency Director

The good news is that we are continuing in person hear-
ings at all of the hearing offices. We appreciate the high level 
of cooperation in terms of proper masking, social distancing 
and limiting the numbers of people attending hearings to the 
bare minimum. We are aware of the difficulties that masking 
and plastic shields present but those will be with us for the 
foreseeable future. 

We continue to urge everybody to be fully vaccinated, 
including getting timely booster shots and we will continue 
the masking requirements until further notice. The Pfizer 
boosters are readily available and hopefully the boosters for 
the other vaccines will soon be likewise. In the meantime, 
however, we need to be mindful of the 700,000 Americans 
who have died from COVID-19 related causes and the over 
1,000,000 Michiganders who have been infected. That is 
about 1 in 10. Suffice it to say, we are a long way from being 
out of danger on this one.

We are making good progress on the new rule sets. As of 
the date of this writing, the Health Care Services, Workers’ 
Disability Compensation Appellate Commission and Board 
of Magistrate sets are all pending before JCAR, the Joint 
Committee on Administrative Rules. JCAR has 15 “session 
days” to object or take certain other actions. A session day is 

one during which both the House and Senate are in session, 
and each have a quorum. We expect that the Agency rules, 
the most complex and lengthy of the four, are now at the last 
two steps before their arrival at JCAR. There should be ad-
equate session days left before the year-end adjournments to 
get things done. We are working with MOAHR to make sure 
the WDCAC and BofM rules now housed within their rule 
set will be rescinded in coordination with the effective date of 
the new rules. Thanks again for all the assistance and support 
the Section Council and several additional members of the 
section have provided. We will continue to carefully monitor 
the progress and will respond immediately to any problems 
that develop.

We certainly could not expect that filing of cases would 
escape impact from the COVID pandemic. Since March 
of 2020, we have had over 14,000 reports of injury that we 
could identify as being COVID related, but there has not 
been a significant number of case filings similarly identified. 
To the contrary, as shown by the case openings for the previ-
ous 10 years and for the last 8 months, the number of new 
cases on the docket has steadily declined.  See table below.

Because there is strikingly little seasonal variation in the 
number of filings per month over the course of the year, 

Historical info:

Continued on next page
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3,043/8=380 x 12= 4,560 / 22,496= 20%

we can extrapolate a yearly total  based on the year to date number of filings per 
month. Using that approach, the total for 2021 should be about 4,560 cases. That 
is roughly 20% of the 22,496 filed in 1993.

Of course, part of the decline for 2020 and 2021 may be attributed to the surge 
in unemployment that occurred early in the pandemic. After all, for an injury to be 
work related, most often it needs to have been while the victim was employed and 
at work. So far, we have not seen a big rush of filings for injuries during remote 
work at home. This is not a consequence of the pandemic alone. The changes in 
the law over the last 20 years, along with changes in the nature of work, and other 
factors such as CMS set-asides, continue to impact the practice of WDCA law.

I close with the cautionary words of Sgt. Esterhaus in the fourth season of Hill 
Street Blues, which seem to fit the ongoing COVID-19 situation:  “Let’s be careful 
out there!”  

Message from WDCAC Chair
Daryl Royal, Workers’ Disability Compensation Appeals Commission Chair

We have moved! Our office is now located at Woodlake 
Circle, which is also home to the Okemos hearing site. The 
director and deputy director have relocated to the second 
floor, and we now occupy their prior suite on the first floor. 
Our P.O. box, telephone numbers, and fax number have not 
changed but, effective immediately, all overnight and per-
sonal deliveries should be sent to:

Workers’ Disability Compensation Appeals Commission
2501 Woodlake Circle
Okemos, MI 48864

Be sure to put “Appeals Commission” on any deliveries, 
so that your filing comes directly to us and is not delayed by 
delivery to another part of the Agency. We are really enjoying 
our new “home,” even though we are only there on a part-time 
basis while current pandemic-related restrictions are eased.

Now for a few statistics: We started the year with 41 
pending appeals. As of October 1, we had received 12 new 
claims for review, and one case was sent back by the appellate 
courts. We have issued 12 opinions, and 8 more dispositive 
orders, leaving us with 34 pending appeals. 

Of late, a large percentage of those appeals seem to be 
interlocutory in nature. Many raise significant issues which 
are preventing cases from moving forward. We try to resolve 
these cases as quickly as possible, while realizing that the Act 
imposes specific filing deadlines that we can’t override. We 
have also received several appeals from dismissals, which has 
led us to emphasize the need for opinions that clearly and 
fully explain the events and reasoning leading up to the dis-
missal. Without such an opinion, we can’t do our job – and 
that applies to more than just dismissals. 

As the Agency gears up once more after the long closure 
for the pandemic, we look forward to the challenges new 
hearings and resulting opinions will bring. 
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In the time since the summer 2021 newsletter was pub-
lished, the Michigan Supreme Court issued a unanimous per 
curiam opinion in lieu of granting leave to appeal and without 
hearing oral arguments in Omer v Steel Technologies, Inc, __ 
Mich __; __ NW2d __ (2021) (Docket No. 161658).

The magistrate determined Omer suffered a work related 
back injury in January of 2011 that was aggravated at work 
two months later. The magistrate concluded Omer’s injury 
arose out of and in the course of his employment and that he 
was totally disabled and entitled to benefits from April 12, 
2011 through December 29, 2011. The magistrate, in part, 
relied upon testimony from Omer’s treater, Dr. Suliman. 
Dr. Suliman simply opined that Omer was “totally disabled” 
from working without providing specific restrictions or fur-
ther support beyond his conclusory assertion. 

The Michigan Compensation Appellate Commis-
sion (“MCAC”) reversed the magistrate’s decision on two 
grounds: (1) the magistrate’s finding of total disability 
was unsupported by competent evidence because it was 
based on a conclusory declaration of total disability; and 
(2) Omer did not meet the burden of establishing he was 
entitled to total disability benefits. 

Omer appealed the MCAC decision. The Court of Ap-
peals reversed on the basis that there was no legal support for 
the MCAC determination that a physician’s opinion alone 
cannot provide competent evidence related to disability, and 
that the MCAC was incorrect in its determination that the 
evidence upon which the magistrate relied was incompetent 
and failed to establish disability. 

Defendants appealed and asked the Supreme Court to 
consider whether a physician’s conclusory declaration of total 
disability alone is competent evidence of disability as defined 
by the Worker’s Disability Compensation Act (“WDCA”). 

The Supreme Court affirmed the result of the Court of 
Appeals decision and concluded the magistrate relied upon 
competent, material, and substantial evidence to reach his 
determination of disability and Omer’s entitlement to ben-
efits. The Supreme Court determined Omer offered more 
than Dr. Suliman’s assertion that Omer was “totally dis-
abled.” The Supreme Court determined that, in addition to 
Dr. Suliman’s opinion, the magistrate also relied on Omer’s 
testimony that he could not perform any jobs secondary to 
his pain, additional medical records, and the testimony of 
vocational expert Barbara Feldman. 

Case Law Update

By Alicia Birach, Shareholder at Foster Swift Collins & Smith PC

I think I speak for the vast majority of the Section when 
I say it’s great to be back to full work.  It’s nice to see and per-
sonally interact with each other at the Agency sites again, and 
as is typically the case, when people sit down together they 
end up discussing not only cases that are up that day, but 
other cases they have together as well. I originally thought 
it would take about one cycle (60 days) to sort through the 
conflicts caused by the pandemic shut down scheduling, but 
I was wrong.  I am not wrong more than 15 or 16 times a 
day.  It looks like it’s going to take a full two cycles to manage 
through the conflicts.

As probably everyone knows by now, Magistrate DeGraw 
left the Board of Magistrates to take a different job with the 
state.  His last day was October 31, 2021.  Dave was a very 
good magistrate and helped with a couple of very important 
projects.  We will miss Dave and we wish him the best.

Along those lines, the Governor’s Office, specifically the 
Interim Director of Appointments, has indicated they are 
taking applications to replace Magistrate DeGraw for the 
remainder of his term which expires January, 2023.  That 
individual will then be subject to the re-appointment pro-
cess on that date.  

Chief Magistrate’s Thoughts
Luke McMurray, Chair, Board of Magistrates

Continued on next page
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The Supreme Court found Ms. Feldman’s testimony 
“particularly significant.” The Supreme Court noted Ms. 
Feldman testified Omer could perform sedentary work and 
“was not capable of finding a job that paid his maximum 
pre-injury rate of pay” within those restrictions. The Supreme 
Court indicated it would not second guess the magistrate’s 
credibility determinations. 

The Supreme Court declined to address the issue of 
whether a physician’s conclusory declaration of total disabil-
ity alone was competent evidence of disability. The justices 
reasoned that the issue was not necessary to the holding 
since Omer satisfied the substantial and competent evidence 
requirement independent of Dr. Suliman’s conclusory state-
ment. Therefore, the Supreme Court vacated Part IV of the 
Court of Appeals’ decision addressing this issue. 

The decision to vacate Part IV of the Court of Appeals’ 
opinion leaves undisturbed the portion of the prior MCAC 
opinion holding that a doctor’s conclusory declaration of “to-
tal disability” is not competent evidence to establish a com-
pensable disability. Omer v Steel Technologies, Inc, 2018 ACO 
15 at 6. (See also Peterson v Consumers Energy Company, 2012 
ACO 31 and Lewis v United Parcel Service Incorporated, et al, 
2013 ACO 73). 

The Court of Appeals issued a published opinion in Cra-
mer v Transitional Health Serv. of Wayne, __ Mich App 
__; __ NW2d __ (2021) (Docket No. 347806). In Cramer, 
the Court addressed the proper analysis of a mental disability 
claim. Specifically, the Court addressed whether the four-
factor test in Martin v Pontiac Sch Dist, 2001 ACO 118, “is 
at odds with the principle that a preexisting condition is not 
a bar to eligibility for workers’ compensation benefits and 
conflicts with the plain meaning of MCL 418.301(2).”

According to MCL 418.301(2), “[m]ental disabilities … 
are compensable if contributed to or aggravated or acceler-
ated by the employment in a significant manner. Mental 
disabilities are compensable if arising out of actual events 
of employment, not unfounded perceptions thereof, and if 
the employee’s perception of the actual events is reasonably 
grounded in fact or reality.” 

In Martin, the MCAC identified the following four-fac-
tors to determine whether a claimant’s alleged work-related 
injury contributed to the mental disability in a significant 
manner: “1) the number of occupational and non-occupa-
tional contributors, 2) the relative amount of contribution 
of each contributor, 3) the duration of each contributor, and 
4) the extent of permanent effect that resulted from each 
contributor.” Martin, 2001 ACO 118 at 16. 

The Court in Cramer held the Martin test is a guide to aid 
in the fact-finding process and does not conflict with MCL 
418.301(2). The Court determined the Martin test provides 
for a comparison of nonemployment and employment fac-
tors and is consistent with the Michigan Supreme Court’s de-
cisions in Gardner v VanBuren Pub Schs, 445 Mich 23 (1994) 
and Farrington v Total Petroleum Inc, 442 Mich 201 (1993). 

The Court indicated a worker with pre-existing mental 
conditions can receive benefits if the analysis of the four 
factors demonstrates the work-related injury contributed to, 
aggravated, or accelerated the mental illness in a significant 
manner. In arriving at its conclusions, the Court noted that 
of particular importance was the fact the MCAC in Martin 
explicitly stated it was not creating a bright-line test or defini-
tive checklist. 

The Workers’ Disability Compensation Appeals Com-
mission (“WDCAC”) again addressed the issue of wage 
earning capacity in its opinion in Lavrack v General 
Motors Company, 2021 ACO #8. The WDCAC affirmed 
Magistrate Ognisanti’s decision granting the claimant an 
open award of benefits. 

The WDCAC determined MCL 418.301(8) permits 
a reduction in an employee’s weekly rate if the employee 
retains a wage earning capacity following the personal injury. 
The WDCAC determined MCL 418.301(8) and MCL 
418.301(4)(b) must be read together. MCL 418.301(4)
(b) expressly defines “wage earning capacity” as “wages the 
employee earns or is capable of earning at a job reasonably 
available to that employee.” 

The WDCAC held that an employee’s ability to work is 
not sufficient to establish wage earning capacity. The em-
ployee must either be earning wages or be capable of earning 
wages at jobs “reasonably available to that employee.” 

In Lavrack, the claimant’s vocational expert determined 
there were no jobs reasonably available to the claimant. Mag-
istrate Ognisanti adopted this conclusion and neither party 
challenged this finding. Therefore, the WDCAC determined 
the claimant had not retained a wage earning capacity and 
MCL 418.301(8) did not permit the reduction of benefits. 

Additionally, the WDCAC noted MCL 418.301(4)(b) only 
imposes an obligation to seek work that is “reasonably avail-
able” to the employee. Therefore, since the magistrate deter-
mined there was no work reasonably available to the claimant, 
the claimant was not obligated to seek employment. 
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