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From the Chair 
By Rosa Bava, 2020-2021 Section Chair

Fellow Section Members:

It is with honor and a deep sense of  responsibility that I 
address you all.  To say we live in a different time, a different 
world, is expressing it on such a small level.  We are at a new beginning – a  new 
year filled with excitement to upcoming events and trepidation on how our world 
looks like at this moment in our lives.

As I consider my experiences as a lawyer, I recall the first time I was in a court 
room, ready to try my first case.  It was exciting and scary.  It was a ‘loser’ case – 
one given to a new lawyer to learn from.  And learn I did.  I did not win the case, 
but it did stir my quest to prove my theory; to seek what is right.  After several 
court trials, I realized that we must not only advocate for our client, but also be 
diligent and steadfast.  We all must challenge what is happening in the courtroom 
because a lazy bar produces an arrogant bench.

I have always been proud of our profession and especially the practice of Work-
ers’ Compensation.  I firmly believe that we have made the work place safer for all 
workers:  whether as plaintiff attorneys pushing for change through litigation or 
as defense attorneys advising employers on safer work place strategies.  There are 
many injuries we do not see anymore.  We should all be proud.

Change is never easy and takes a lot of hard work.  Please know that the Coun-
cil takes your representation very seriously.  We are working diligently with Chief 
Magistrate McMurray and Director Nolish to address the needs of all the Section 
members.  Please feel free to contact me with any concerns.

As I look outside I am awed by the beauty of the season and the hope that it 
signifies. Take a walk, breathe the new crisp air, and know that we will rise above 
the circumstances we find ourselves in, stronger than before.

I close by saying that I truly miss interacting with you in person and speaking 
in a real courtroom.  I know we will see each other again.  Until then-

Stay Safe, Stay Strong

Rosa Bava, Chair

“Real Change, Enduring Change Happens One Step 
At a Time”

—Ruth Bader Ginsberg
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Life in Quarantine
By Steve Schultz, Guest Columnist

While we have been quarantined, I have had to time reflect on our prac-
tice.  I had decided I would write a column and submit it to our newsletter.  I 
had a fantastic column all ready to go.  Literally poured hours of blood, sweat 
and tears into it.  It was revolutionary and would have “saved” our practice.  So 
proud, I saved the article to my OneDrive while working in my “home” of-
fice… and now it’s gone.  In the cloud.  Somewhere. In between my two home 
offices, my two work computers that I dragged home, and my laptop, it’s just 
gone.  Such is life in this quarantine.  Let’s assume it was going to save workers 
comp, and all move forward knowing what could have been.

Now what?  Where do we go? Well, forward.  We trudge on.  I have had 
some fun during this work from home arrangement.  My dogs know me pretty 
well now. They had their usual perch up on the bed watching over me. The kids 
now know what I do.  They want my job.  Apparently, working from home 
in my pajamas while sipping coffee from my “I literally can’t” mug while still 
somehow making money is pretty cool.  So I put them to work opening mail 
and filing.  They are now on unemployment making more money than me.

I love having the perspective of being on both sides of our practice.  Elven 
years as a defense lawyer and eight on the plaintiff side has given me a unique 
perspective. We need each other.  We need to file more cases, and we need to 
allow the defense bar work up their files also.  Maybe we need to go paperless.  
Maybe we all need to figure out how to use Zoom.  Perhaps it would be great 
to have one-on-one meetings in the courts with the magistrates.  Or do we just 
go back to “usual.”  Who knows.  But that our practice has continued despite 
the shutdown is a testament to all of the hard-working lawyers we have.  The 
working from home has allowed me to work on cases that I otherwise would 
not have time for.  Less driving has been fantastic. The money I’ve saved on 
gas alone will put one kid through college.  I have been more productive than 
ever getting through some of these old dog files.  Some of you are saying yeah, 
right.. but it’s true!   

I also realized something.  The only reason these files are still moving, is because 
of the relationships we’ve built over the years with each other.  We are going to need 
to get back to normal, whatever that new normal is.  Otherwise I think we risk los-
ing the personal relationships that have allowed us to still practice in these difficult 
times.  Hundreds of hours discussing cases, mediating them, pouring over wage and 
medical records together in a crowded attorney lounge over horrible coffee have 
helped forge these bonds.
I do miss most of you guys.  Not the coffee though. We do have the best practice 
area in the state.  By far.  If any of you practice in other areas, you already know 
that.  I love that many of the defense attorneys are still reaching out on every 
scheduled court date.  That keeps me working on these files. I’ve tried doing this 
as well.  I’m loving the status conferences with the judges that we have been doing.  
That forces us to move these too. For all the griping we sometimes do, these dates 
do serve a purpose.
I really can’t wait to see most of you.  It’s been fun discussing more than workers’ 
compensation with many of you on the phone.  I can’t wait to talk in person about 
the upcoming football season!  Oh, wait…. 



3

Workers’ Compensation Newsletter Fall 2020

September Council Meeting

Phil Frame copiously records comments of Chairperson Bava

Executive members in 
physical attendance at 

September meeting

Vice chair Chizick masking, socially 
distancing, and staying warm

From left to right, Jessica Stark, Rosa Bava, Phil Frame, Sean Shearer, and Jayson Chizick
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Message from WDCAC Chair
Daryl Royal, Workers’ Disability Compensation Appeals Commission Chair

Thursday, September 3rd, Governor Whitmer extended 
the Covid-19 based state of emergency through October 1 
at 11:59 PM. EO 2020-177. The EO also indicated: “I will 
evaluate the continuing need for this order.” In response to 
that order, we adjourned hearing dates through the end of 
October. The dates are found at: https://www.michigan.gov/
documents/leo/COVID_General_Updates_688926_7.pdf

At the time of this writing, I do not have any information 
about further extensions. Why adjourn cases beyond 10/1? 
We have been advised by the Office of the State Employer 
(OSE) that state employees working remotely will not be 
returning to their offices through 10/31. Over 90% of the 
WDCA works remotely. This is not a surprise. You may have 
seen the reports that at least one of the auto companies is not 
planning on bringing their remote staff back until June 2021. 
It is also the grim fact that COVID-19 is not going away. 
Although lower than it once was, the infection rate has been 
fairly steady with some increases and the death count keeps 
rising. The continuing occurrences of infection on campuses 
across the country including Michigan; the occurrence of 
infections in schools as well as clusters of infections following 
gatherings of many kinds, will soon collide with the arrival 

of flu season, further complicating the situation. There is 
simply no way to predict when we will open our doors.

There are other considerations this time of the year.
• Half of the magistrate’s terms are expiring 1/24/21 and, 

under the terms of MCL 418.213, they do not continue 
past the end of their term unless re-appointed. This 
will impact on the ability to have trials completed and 
decided within the specified time limits.

• The review process is underway by the Chair of the 
Board of Magistrates and I to produce the required 
report to the Director of LEO. Thereafter, the appoint-
ments will be made by the Governor.

• There are seldom trials around the upcoming holidays 
and the state offices will be closed election day and for 7 
days for several holidays starting November 11 (Veterans’ 
Day) through the start of the new year.

Even though the date is unknown, we are, proceeding 
with our plans for the day when we can begin our phased 
re-opening. Important to remember is that our hearing sites 
are not like other state offices. Our trials can go on for hours 
or even days and the participants are in close continuous 

From the Desk of the Director

While we are all familiar with the significant impact of 
the COVID-19 virus on hearings, the Appeals Commission 
continues its work on appeals. At the time of my February 
column, we had 51 appeals. That number had decreased to 
46 in April, and it now stands at 40 as I write this article. As 
I’ve pointed out before, those numbers have been enhanced 
by the remand for further proceedings of several cases from 
the Court of Appeals. 

In addition to our usual workload, we have spent consid-
erable time revamping our administrative rules. The process 
is nearing completion, and we will be looking for input from 
the bar in the future. We will distribute the proposed changes 
when we are ready to take that step. We are attempting to 
make it easier to process an appeal before the Commission. 
We will also have a new disqualification provision, so that we 
have clear standards for recusals. 

When you mail anything to us, it is important to indicate 
that you are filing with the WORKERS’ COMPENSATION 
Appeals Commission. We share office space and an address 
with the Unemployment Insurance Appeals Commission, 
and we don’t want any problems to arise because of confu-
sion over which Commission is the intended recipient of a 
particular filing. At the least, put our initials (WDCAC) on 
your mailings.

Finally, and as always, copies of our opinions, and those 
of our predecessors, may be found at https://adms.apps.lara.
state.mi.us/appellatecommission/opinionsearch. You can 
also sign up for notifications when we issue new opinions at 
https://www.michigan.gov/wdca. Just scroll to the bottom of 
the page for more information. 

https://www.michigan.gov/documents/leo/COVID_General_Updates_688926_7.pdf
https://www.michigan.gov/documents/leo/COVID_General_Updates_688926_7.pdf
https://adms.apps.lara.state.mi.us/appellatecommission/opinionsearch
https://adms.apps.lara.state.mi.us/appellatecommission/opinionsearch
https://www.michigan.gov/wdca
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contact throughout. Although some hearing rooms are large, 
others are not. Before I go any further, let me make two 
things abundantly clear: 
• When re-opening happens, the hearing sites will operate 

in a completely different way than during the “good old 
days,” which I define as February 2020 and before. We 
have had our very own “BC,” Before Covid epoch. We 
will be operating “DC”, During Covid, and, some day, 
we hope to be “AC,” After Covid.

• Let me make it equally clear that we are not doing any 
of this as a part of a plan to eliminate in-person hearings. 
This is all being done to make sure that none of the hear-
ing sites become the next Covid-19 “hot spot.” Having 
said that, as has been done and continues to be done 
in other states, virtual hearings provide a viable option 
to get cases tried at a time when traditional approaches 
are not available. Court reporting software upgrades are 
being installed to facilitate that option which will also be 
used for video redemption hearings, so they are easier to 
conduct and will have a better record.

In anticipation of getting the doors open, we have ordered 
the installation of plastic shields around the magistrates’ 
benches. The fixed location hearing site magistrates’ benches 
will have the shields anchored in place; portable shields will 
be used at the temporary locations. This is expected to be 
done in the next few weeks. Counsel tables, chairs and wit-
ness locations will be moved around the hearing room to 
accommodate mandatory social distancing. Waiting room 
furniture will be removed or marked for limited use. We 
expect complete cooperation in keeping the furniture in the 
placements that we make. There will be few, if any, confer-
ence, or other meeting rooms available. Supplies of cleaning 
materials, hand sanitizer and other related supplies will be 
available, and it is expected that they will be used liberally. 
Facemasks will be worn at all times. There will be no public 
access to business equipment such as copiers. There will likely 
be restrictions on water fountains and restroom access that 
will vary by location,. Keep in mind that several of our facili-
ties are in space shared with other agencies and we will have 
to coordinate with those agencies.

We are developing additional ways for licensed Michigan 
attorneys and carriers to electronically file documents of al-
most every kind (as long as they are in PDF or Word format) 
without concern that the documents contain Private Personal 
Information (PPI), unlike when email services are used. Some 
of you already have accounts for this that were previously 
identified as DEG, now called FTS. The File Transfer Service 
was developed by the Department of Technology, Manage-
ment and Budget (DTMB). This system is already in use 
by WDCA for certain filings and is much like that already 
used for Federal Court matters and Social Security contested 

matters. You will be able to use this service once you have 
filed an application and we establish your own “mailbox.” 
There will be three months of transition while new and old 
approaches are available and then we will switch to manda-
tory use of FTS. Obviously, we will have to retain a manual 
filing process for unrepresented parties. Previously established 
DEG accounts will continue but you will need to file an FTS 
application to expand the filing options. The system will ac-
commodate account-to-account file transfer between users if 
you know each other’s mailbox name. Many more details are 
provided when you register for the service. The application will 
be posted on the WDCA website and sent to our email list.

We do not operate in a vacuum. Re-opening will happen 
only when we have the high-level departmental clearance to 
proceed safely and in accord with all LEO and other stan-
dards. At the very minimum:
1. Social distancing guidelines must be maintained at all 

times.

2. The sites will be open only for in-person trials on a lim-
ited schedule that will be determined by the magistrates.

a. All preliminary matters such as pre-trials; control 
dates; facilitations and final pre-trials will be conduct-
ed using virtual conferences including telephone and 
video. Using Zoom for virtual conferences will enable 
use of “break out” rooms for the parties to confer with 
clients, counsel with each other and the magistrate 
with counsel enabling the “shuttle diplomacy” that 
takes place during facilitations.

b.  All redemptions will be conducted by video confer-
ence unless specifically scheduled otherwise by the 
magistrate due to very special circumstances.

c.  Upon agreement of the parties and magistrate, trials of 
contested cases may be conducted by video conference 
as soon as the software updates are operational.

3. Masks will be worn at all times and in all locations inside 
the various buildings. 

a.  All persons will be screened using state standard ques-
tionnaires regarding health and exposure history. It is 
expected that staff dealing with these matters will be 
treated courteously and respectfully.

i.  Refusal to answer the screening questions will 
result in denial of access to the hearing site.

ii.  All persons entering the sites must provide contact 
information

iii.  Persons indicating “yes” to any of the screening 
questions will not be permitted in the building in 
accord with state guidelines.

a.  Anyone not wearing a mask without medical reason 
will not be admitted.
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b.  Masks may be removed temporarily for purposes of 
identification only.

c.  Witnesses that will not cooperate regarding masks 
must have their testimony presented by deposition or 
may appear using video conferencing.

d.  Only litigants and their counsel will be allowed in the 
building.

e.  Witnesses will not be allowed to wait in the hearing 
rooms or waiting rooms. 

i. They should be instructed to wait in their cars or in 
some nearby location.

ii. When their testimony is completed, they should 
leave the building.

4. Each hearing is considered an event for indoor gather-
ing limitations.  No more than 10 people can be in a 
hearing room at one time. Detailed plans will have to 
be made for each hearing site that has multiple hear-
ings to prevent gatherings larger than 10 people at any 
time throughout the facility.

5.  Families/friends of litigants not testifying will not be 
allowed to wait in waiting or hearing rooms.

6.  There will be few if any conference rooms available.

7.  There will be no common coat racks or places to 
“park” briefcases, files, or other personal items. Parties 
and counsel must keep all these things with them at all 
times.

8.  Social distancing must be maintained at all times. Coun-
sel will maintain the proper distance at all times during 
the hearing, including while examining witnesses.

9.  Documents will not be exchanged on the day of or 
at any time during a hearing. All documents must be 
sent to the hearing site in advance of the hearing using 
the agency’s electronic file transfer system (FTS).

10. Hearing sites will not be used as branch offices. 
Attorney-client meetings should be conducted away 
from the sites. Once the hearing is concluded for the 
day, the participants are expected to leave the premises 
expeditiously.

This list is by no means the final set of policies and 
procedures that will be in effect when we turn the key. Once 
operations begin, we expect that there will be changes and 
fine-tuning. All of our requirements, policies and procedures 
must comply with department rules and any other guidelines 
that may be adopted. Each magistrate will have discretion 
over their docket as always, provided they fit within the 
broader requirements.

It must be remembered that we are still in the midst of 
a deadly and very fluid situation over which we have little 
control. Safety will always be the first rule and the criteria 
against which all plans will be evaluated. For questions or 
comments, I can be reached at: nolishj2@michigan.gov or 
517-284-0532.

Your patience and cooperation are, and will be, greatly 
appreciated.  

To Interested Persons:
 

Seven WDCA Magistrate positions are expiring 1/26/2021.
 

Those interested in appointment to one of those positions should submit an application to 
the Governor’s office by visiting the website: https://somgovweb.state.mi.us/GovernorsBoard/

Instructions.aspx.aspx
 

At the site, go to the “appointments” tab and choose the WDCA Board of Magistrates from the 
dropdown menu. 

 
Applications should be submitted prior to 11/1/2020.

mailto:nolishj2@michigan.gov
https://somgovweb.state.mi.us/GovernorsBoard/Instructions.aspx.aspx
https://somgovweb.state.mi.us/GovernorsBoard/Instructions.aspx.aspx
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Case Law Update
By Michael Reinholm, Assistant General Counsel for AF Group

Since the last edition of the Newsletter was issued the 
Supreme Court has not issued any opinions. The Court of 
Appeals issued one.

In Belcher v Ford Motor Co, (CA No. 348603, released 
for publication 09/17/2020), the court addressed whether 
massage therapy was compensable. Following an injury the 
plaintiff’s treatment included physical therapy. When that 
ended he began undergoing massage therapy.  The defendant 
refused to pay for the treatment. Plaintiff filed an applica-
tion and the magistrate ordered defendant to pay for massage 
therapy. The appellate commission affirmed. The Court of 
Appeals reversed.

Section 315 of the Act requires defendants to provide rea-
sonable and necessary medical treatment when it is needed. 
Section 315 also identifies some specific limitations on this. 
An employer is not required 

to reimburse or cause to be reimbursed charges for 
services performed by a profession that was not li-
censed or registered by the laws of this state on or 
before January 1, 1998, but that becomes licensed, 
registered, or otherwise recognized by the laws of this 
state after January 1, 1998. 

The court noted that massage therapists were first re-
quired to be licensed pursuant to 2008 PA 471, effective 
01/09/2009. Thus, “an employer is not required to reim-
burse for any service performed by a massage therapist.” The 
appellate commission had not addressed this language in its 
opinion.

Additionally, the §315 states that an

employer is not required to reimburse or cause to 
be reimbursed charges for a physical therapy ser-
vice unless [1] that service was provided by a li-
censed physical therapist or physical therapist 
assistant under the supervision of a licensed physi-
cal therapist [2] pursuant to a prescription from 
[certain licensed] health care professional[s]. 

The appellate commission found this provision inap-
plicable to massage therapy on its face, it applied to physical 
therapy. The court noted that the WDCA does not define 
physical therapy, but the Public Health Code definition 

includes massage. Since plaintiff conceded that his massage 
therapy was not performed by a physical therapist or physi-
cal therapist assistant the court concluded defendants had no 
obligation to pay for it.

Plaintiff had argued that the Public Health Code per-
mitted licensed individuals to perform activities considered 
physical therapy if those activities were within the individual’s 
scope of practice. Thus, a licensed massage therapist can 
perform massage, even though massages are defined as fall-
ing within the practice of physical therapy. The court stated 
that the issue was “not whether plaintiff’s massage therapists 
were permitted to massage him without violating the Public 
Health Code. Rather, the issue in this case is whether plaintiff 
is entitled to reimbursement under the WDCA for his mas-
sages.” And the answer was no.

The statute also states that the physical therapy services 
must be performed pursuant to a prescription from certain 
licensed healthcare providers. Though not relied on by the 
court, plaintiff had also conceded that he had not received a 
prescription for massage therapy.

The appellate commission issued several decisions.

In Coleman v Quest Diagnostics, Inc, 2020 ACO #11, 
the commission addressed the one year back rule. Plaintiff 
filed an application on about 08/09/2013, which was eventu-
ally withdrawn. The plaintiff filed another application on 
12/11/2015. The magistrate granted plaintiff a closed award 
of benefits through 09/15/2014. Defendants appealed the 
magistrate’s failure to apply the one year back rule, using the 
12/11/2015 application as the measuring point.

The commission agreed with defendants that when the 
plaintiff is seeking further compensation the one year back 
rule is measured from the filing date of the application from 
which an award of benefits arises. In this case that was the 
12/11/2015 application. 

Three commission cases addressed interlocutory appeals. 

In Traynor v State of Michigan DOC, 2020 ACO #14, 
the commission refused to review an interlocutory appeal. 
Of note, this case was decided by a two member panel that 
included the Chairperson of the Board of Magistrates pursu-
ant to ERO 2019-13 because two commissioners could not 
participate.
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In an earlier proceeding the claimant received a closed 
award. That award was closed because the claimant had not 
made a good faith job search after a particular date. That 
decision was not appealed.

The plaintiff later filed a new application seeking benefits 
beyond the date the magistrate had closed the award. Plaintiff 
alleged he was presently engaged in a good faith job search. 
During these proceedings the defendant filed a motion to 
compel plaintiff’s cooperation with a vocational evaluation. 
Defendants sought to engage a vocational expert to analyze 
plaintiff’s qualifications and training, make a transferable 
skills analysis, conduct a labor market survey, and determine 
plaintiff’s wage earning capacity.

Plaintiff responded that the only issue before the magis-
trate given the previous findings was whether plaintiff was 
looking for work within his physical limitations. Plaintiff 
argued defendants simply needed to perform a labor market 
survey to determine what jobs were within plaintiff’s restric-
tions. Defendants argued that an in-person interview would 
likely offer more complete information concerning the types 
of jobs plaintiff was looking for and how his work and life 
skills might translate into securing a job.

The magistrate entered an order directing plaintiff to ap-
pear for an in person interview. Plaintiff appealed.

The commission observed that this was an interlocu-
tory appeal and noted that entertaining such an appeal was 
discretionary. The commission wrote that it does not favor-
ably consider such appeals “unless the appellant sets forth 
the reasons why review of the case after the magistrate’s final 
decision is not adequate to protect the appellant’s rights” if 
the magistrate had erred. Plaintiff argued that he satisfied 
the standard because awaiting a final decision would not 
provide an adequate remedy because “once defendant has an 
interview, any subsequent review will not be able to restore 
the parties to their prior position if it is found the interview 
is not appropriate.” The commission disagreed, noting that if 
in the end it determined the magistrate erred by allowing the 
in person interview, the “magistrate or an appellate tribunal 
can disregard or exclude opinion and fact evidence offered to 
address issues that are found to be irrelevant or precluded by 

the doctrine of res judicata or law of the case. In contrast, an 
order that prevents a party from utilizing procedures allowed 
by MCL 418.301(6) to discover potentially relevant and 
admissible evidence before trial may create error that requires 
a new pre-trial and trial.”

There was a second Traynor v State of Michigan DOC 
case, 2020 ACO #18. This also involved an interlocutory 
appeal from a director’s order. Following the unappealed 
decision referenced above, and while plaintiff’s new applica-
tion was pending before the magistrate, plaintiff also filed an 
application requesting vocational rehabilitation with the di-
rector. The director entered an order staying plaintiff’s request 
relative to vocational rehabilitation until after the magistrate 
resolved the pending application.

The commission first noted that before the Act’s 2011 
amendments a director’s vocational rehabilitation order was 
appealed to a magistrate. After the 2011 amendments the 
appeal is to the commission. The commission also noted that 
it was not clear under what standard it was to review a direc-
tor’s fact findings. However, in this case it could resolve the 
appeal without reviewing the facts, and therefore it deferred 
on deciding what the proper standard of review was of the 
director’s findings of fact.

Regarding the merits, the commission observed the ap-
plicable statute states that once an injury leaves a claimant’s 
“unable to perform work for which he or she has previous 
training or experience, the employee shall be entitled” to 
vocational rehabilitation services. MCL 418.319. Plaintiff ar-
gued the magistrate previously found him unable to perform 
work for which he had previous training or experience, and 
therefore he was entitled to vocational rehabilitation ser-
vices. The defendant argued that an employee who is denied 
workers compensation benefits is not entitled to vocational 
rehabilitation. Recall that the magistrate had granted plaintiff 
a closed award, closing it because plaintiff failed to establish a 
good faith job search.

The commission agreed with defendants. Unless “and 
until the magistrate issues an order finding plaintiff proves he 
is disabled after March 10, 2017, the only order in effect is 

In order to safeguard your member information, 
changes to your member record must be provided 
in one of the following ways:

• Login to SBM Member Area with your login 
name and password and make the changes 
online.

• Complete contact information change form  
and return by email, fax, or mail. Be sure to 
include your full name and P-number when 
submitting correspondence.

• Name Change Request Form—Supporting 
documentation is required

Moving? Changing Your Name?

mailto:http://e.michbar.org/?subject=
mailto:https://www.michbar.org/file/programs/pdfs/addresschange.pdf?subject=
mailto:https://www.michbar.org/file/programs/pdfs/namechange.pdf?subject=
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Invite someone you know to join 
the fun. 

Invite someone to join the section.
Section membership forms can be found 
at http://www.michbar.org/sections

the magistrate’s July 25, 2018, order. That order held plaintiff 
did not prove he was disabled after March 10, 2017.” 

The decision contains an interesting discussion regarding 
disability and wage loss. The director noted that disability is a 
limitation of wage earning capacity in work suitable to one’s 
qualifications and training because of a work injury, and that 
establishment of disability does not create a presumption of 
wage loss. The director then noted the unable to perform work 
language in both MCL 418.301(4) and MCL 418.319(1). The 
director said that “it is the establishment of ongoing disability 
that allows for an award of vocational rehabilitation benefits as 
opposed to the award of ongoing wage-loss.” The director con-
cluded that it was not clear from the magistrate’s unappealed 
order whether plaintiff’s disability continued after the time 
the entitlement to wage loss benefits ended. The commission 
did “not address whether the director’s conclusion that MCL 
418.319 does not require an injured employee prove work 
related wage loss is correct.” It found the director’s observation 
that the magistrate’s original opinion “was devoid of a finding 
that plaintiff was disabled after March 10, 2017” supported 
the director’s decision without the necessity of addressing the 
separate wage loss question.

In Lavin v City of Royal Oak, 2020 ACO #19, the com-
mission was called upon to review MCL 418.385, which in 
the pertinent part states that a claimant “shall submit him-
self or herself to an examination by a physician or surgeon 
authorized to practice medicine under the laws of this state.” 
The same statute states that if the claimant “refuses to submit 
himself or herself for the examination, or in any way ob-
structs the same, his or her right to compensation shall be 
suspended and his or her compensation during the period of 
suspension may be forfeited.”

During the litigation the defendants scheduled an IME. 
As part of forming his opinion the IME doctor asked the 
plaintiff to be examined by a hand certified occupational 
therapist. The plaintiff refused to do so because the occupa-

tional therapist was not a physician or surgeon. The defen-
dant moved to dismiss plaintiff’s application, which plaintiff 
argued §385 does not permit. The defendant also requested 
that the plaintiff’s benefits be suspended and forfeited.

The magistrate denied defendant’s motion. But, he 
ordered the plaintiff to see the certified hand therapist. That 
order further required that the therapist make no inquiry 
of plaintiff regarding: the injury, his medical history, his 
job duties, and any other matter involving his claim. Both 
parties appealed.

The commission issued three separate opinions. Com-
missioner McMillan wrote the lead opinion. He affirmed the 
magistrate’s refusal to apply any sanctions. Section 385 re-
quires a claimant to submit to an examination by a physician 
authorized to practice medicine under Michigan law. While 
the IME physician satisfied this requirement, the occupa-
tional therapist did not. Since plaintiff was not statutorily 
obligated to be examined by the therapist there could be no 
sanctioned for failing to do so. Next Commissioner McMil-
lan reversed the magistrate’s order that the plaintiff submit to 
examination by the occupational therapist. Section 385 does 
not authorize the magistrate to force an injured employee to 
submit to an IME. A plaintiff may be sanctioned for failing 
to submit to or obstruct an IME, but the plaintiff cannot be 
compelled to attend an IME.

Commissioner Ries and Chairperson Royal both wrote 
opinions affirming the magistrate’s refusal to order any sanc-
tions against plaintiff and reversing the order compelling him 
to be examined by an occupational therapist. The difference 
in their two opinions is best summed up in Chairperson 
Royal’s opinion.

Commissioner Ries’ opinion purports to draw a strict 
line-if the examiner is not “a physician or surgeon au-
thorized to practice medicine under the laws of the 
state,” a claimant may not be required to be seen by 
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him or her. Commissioner Ries further reasons that 
the scope of the examination is not at issue, only the 
identity of the examiner. However, I would hold that 
the identity of the examiner and the scope of the ex-
amination are inextricably intertwined for purposes 
of applying Section 385.

The line Commissioner Ries would draw seemingly 
rules out even acts ancillary to a doctor’s examinations 
that are essentially passive or mechanical, but which 
are still critical to the examination even if carried out 
by someone else. Such acts might include the taking 
of the claimant’s history by a nurse or performance of 
an x-ray by a technician. I am not willing to find that 
a doctor examining a claimant on behalf of an em-
ployer may not avail him or herself of such services in 
the course of that examination, as part of the exami-
nation rather than as a separate one. In other words, 
we must consider not only who performs these acts, 
but also the scope of the act.

Commissioner Royal concluded that determining whether 
some activity is merely ancillary to a doctor examination or 
whether it constitutes a separate examination that must be 
conducted by a doctor should be determined on a case-by-
case basis. He agreed that no precise line needed to be drawn 
in this case because the assessment by the occupational thera-
pist clearly crossed that line.

In Pittman v Rothenberger Company Inc, 2020 ACO 
#21, the plaintiff issued a subpoena to Superior Investigative 
Services (SIS) requiring it to produce all records regarding 
investigation services it had performed at the defendants’ 
request. When the records were not produced, plaintiff filed a 
motion to hold SIS in contempt and seeking an order that it 
immediately turn over the subpoenaed records. The magis-
trate refused to hold SIS in contempt and refused to order 
SIS to produce the subpoenaed records. Plaintiff appealed.

The commission’s decision turned on Agency Rule 6. In 
the relevant part the rule states as follows:

Service of all petitions, papers, notices, and orders 
shall be in accordance
with the following:

(a) Service of all original petitions for hearing under 
R 408.34(1)6 shall be by the bureau on each named 
party to the case at the time service is made.

(b) Service of any subsequent petitions or motions 
filed on a pending contested case which may alter the 
parties to a case shall be made by the bureau. . . .
 

* * * * *
(d) Notices mailed by the bureau after service of the 
original petition for hearing shall be served upon the 
attorney for each named party. Any party not repre-
sented by legal counsel shall be served directly. If the 
notice requests or requires the appearance or action of 
a specific party, that party shall also be served.

The commission said that because plaintiff’s motion had 
the effect of altering the parties to the case, Rule 6 applied 
to plaintiff’s motion. The rule required the agency to serve 
plaintiff’s motion on SIS. Because the agency did not do so, 
the magistrate never acquired jurisdiction over SIS, an es-
sential party for purposes of plaintiff’s motion. The commis-
sion reversed the magistrate’s order and dismissed plaintiff’s 
motion.

In Lewis v Peckham Vocational Industries and Hu-
man Services Association, 2020 ACO #24, the commis-
sion addressed a party’s failure to timely file either the trial 
transcripts or a request to extend time to do so. Plaintiff had 
appealed the magistrate’s decision. Plaintiff neither filed the 
trial transcript nor a request for an extension of time to file 
the trial transcript in a timely manner. Defendant filed a mo-
tion to dismiss. The commission issued a show cause order as 
to why plaintiff’s appeal should not be dismissed.

Plaintiff’s attorney offered two reasons why the appeal 
should not be dismissed. One, counsel did not receive the 
commission’s guidance letter regarding filing deadlines. The 
commission rejected that argument, noting that it has no 
duty to issue a guidance letter and that the parties to an 
appeal are “obliged to become acquainted with and comply 
with the Act and rules.”

However, the commission accepted plaintiff’s second ar-
gument. The “failure to file the transcripts by May 15, 2020, 
was for an unusual reason beyond plaintiff’s attorney’s con-
trol, that is, symptoms of and quarantines for the coronavirus 
pandemic.” The commission also stated that the brief delay in 
filing the transcript (29 days) did not prejudice the appellee’s 
ability to defend itself and it did not prejudice the commis-
sion’s ability to process the claim for review.  
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