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Welcome to autumn!

During September, the IT Law Section sponsored the 6th Annual Informa-

tion Technology Law Seminar, presented in cooperation with ICLE (The Insti-

tute of Continuing Legal Education). This year’s seminar was titled ‘Core Legal 
Issues in a High-Tech Business World’, and included an exhibit by Spectrum 

Computer Forensics and Risk Management LLC, www.spectrumforensics.

com. Of course, thanks go to the generous event sponsors, which included:

•	 Bejin, VanOphem & Bieneman PLC, www.bvbip.com

•	 Brooks Kushman PC, www.brookskushman.com

•	 Dykema, www.dykema.com

•	 Rader, Fishman & Grauer, www.raderfishman.com

The seminar was moderated by Ronald S. Nixon, Kemp Klein Law Firm, 

and included six presentations:

Designing Privacy Notices for Mobile Devices and Applications, in which 

Robert S. Gurwin, AOL Inc., presented on topics that included: 

•	 Reviewing regulatory and self-regulatory issues surrounding privacy 

notices

•	 Ensuring compliance across digital media

•	 Composing privacy notices that are easy to comprehend and meet 

legal requirements

•	 Legal and design issues in mobile privacy notices

•	 Practice tips for working with mobile app developers

By Michael Gallo, 2013-2014 IT Law Section Chairperson-Elect

http://www.michbar.org/it/newsletters.cfm
http://www.spectrumforensics.com
http://www.spectrumforensics.com
http://www.bvbip.com
http://www.brookskushman.com
http://www.dykema.com
http://www.raderfishman.com
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Bits and Bytes . . .
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Basics of Computer IP Protection, offered by Susan M. Kornfield, Bodman 

PLC, which discussed:

•	 The IP toolbox: when a client develops new technology

•	 The contract: tips and traps in IP clauses

•	 The authorities: involving police and the DOJ in technology protection

Maintaining Privacy Policies and Responding to Security Breaches, a topi-

cal presentation by Keith A. Cheresko, Privacy Associates International, which 

presented:

•	 Overview of privacy notices

•	 Cyber-attacks against law firms

•	 Practical approaches to protecting data

International Privacy Update, given by Robert L. Rothman, Privacy Associ-

ates International, which covered issues such as:

•	 Basics of cross-border transfers of personal information

•	 Cross-border discovery issues

•	 Cross-border mergers and acquisitions

•	 Proposed EU Regulation

E-Discovery Almost a Decade after Sedona, delivered by Leigh C. Taggart, 
Rader Fishman & Grauer PLLC, and included concerns such as:

•	 The current key topics in e-discovery

•	 Spoliation – what is and what isn’t?

•	 The (near) future of e-discovery

Ten Tips for Navigating Cloud Computing by H. Ward Classen, Computer 

Sciences Corporation, and included material about:

•	 What are a customer’s obligations regarding personal information it up-

loads to the cloud?

•	 Why should a customer know where its data will be processed and 

stored, and by whom?

•	 What are the purposes of service levels and how should service level 

provisions be evaluated?

•	 When should a party be permitted to terminate a cloud computing 

agreement?

•	 How should a customer evaluate a cloud service provider’s force 

majeure clause?
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•	 What implementation services are customary in cloud 

computing transactions?

In addition to the presentations listed above, the IT Law 

Section’s annual Section Meeting took place, was followed 

by a Section Council meeting, and the day closed with a 

complimentary networking reception!

During the Section’s Annual Meeting, the following Sec-

tion members were unanimously voted to the Section Council 

for a three year term:

•	 Susanna C. Brennan

•	 William Henry Hartwell

•	 Donna K. Malonee

•	 Carla M. Perrota

•	 Robert L. Rothman

•	 Clara Lauren Seymour

•	 Nathan William Steed

•	 David R. Syrowik

During the Section Council meeting, Ronald S. Nixon 

was named Chairperson for 2013/2014, and other officers 

named include Michael Gallo, Chairperson-Elect, and Su-
sanna C. Brennan, Secretary.

Special thanks go out to Karl Hochkammer, who served 

as the Section’s 2012/2013 Chairperson, and now transitions 

to become an Ex-Officio member of the Council. Though 

moving out of an officer role, the Section and Council look 

forward to Mr. Hochkammer’s involvement and participation 

for many years to come!

REMINDER: On LinkedIn, the group ‘IT Law Section of 

the State Bar of Michigan’ has about 170 members. If you are 

not a member, please join the group and use this resource 

to connect with your peers by posting to ‘Discussions’ or 

‘Jobs’, by initiating a ‘Poll’ or by requesting creation of a 

‘Subgroup’. Your participation is welcome and desired!

Regards,

Michael Gallo

2013-2014 Section Chairperson-Elect

Information Technology Law Section, State Bar of Michigan Mission Statement



The purposes of the Section are to review, comment upon, and appraise members of the State Bar of Michigan 
and others of developments in the law relating to information technology, including:

(a.)  the protection of intellectual and other proprietary rights;

(b.)  sale, leasing, distribution, provision, and use of, hardware, software, services, and technology, including computer 
and data processing equipment, computer software and services, games and gaming, information processing, 
programming, and computer networks;

(c.)  electronic commerce

(d.)  electronic implementation of governmental and other non-commercial functions;

(e.)  the Internet and other networks; and

(f.)  associated contract and tort liabilities, and related civil and criminal legal consequences.

The Information Technology Law Section’s bylaws can be viewed by accessing http://www.michbar.org/it/councilinfo.cfm and 

clicking the ‘Bylaws’ link.

http://www.michbar.org/it/councilinfo.cfm
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Introduction

Welcome to the jungle. The world 

of online dating is a dangerous and 

unpredictable one. Users seeking love 

may find themselves in a veritable me-

nagerie of falsified profiles, misleading 

websites, conniving con-artists, violent 

criminals, and perhaps a soulmate 

or two. Despite the Internet’s murky 

waters and associated dangers, online 

dating has steadily grown as an alter-

native to traditional forms of courtship.3

Since Congress passed Section 230 of the Communica-

tion Decency Act (CDA 230) in 1996,4 courts have systemati-

cally expanded the breadth and scope of CDA 230’s liability 

shield, which prohibits courts from treating an interactive 

computer service as “the publisher or speaker” of its users’ 

content.5 This Note specifically examines CDA 230 in the 

context of dating websites, but many of the same principles 

apply to a broad range of Online Service Providers (OSPs).

This Note argues that courts twisted CDA 230 to grant 

immunity for a far broader subset of conduct than Congress 

originally intended,6 and, in doing so, undermined CDA 230’s 

own stated purpose.7 Some critics have taken notice of CDA 

230’s broad liability shield, but have improperly focused on 

dating violence as the problem and negligence liability as 

the solution.8 This Note instead focuses on dating websites’ 

reputational assertions—assertions of facts, user characteris-

tics, or website policies.9 This Note argues that dating users, 

dating websites, and the broader Internet community suffer 

as a result of dating websites enjoying immunity from false 

reputational representations,10 and that contract and fraud li-

ability are the solution.11 This Note provides several examples 

of unregulated reputational assertions—most notably infa-

mous infidelity-facilitation website AshleyMadison.12

This Note suggests that CDA 230 should be reformed in 

two fundamental ways. First, courts should adopt a uni-

form jurisprudence that does not shield dating websites 

from liability for certain kinds of conduct entirely within their 

control.13 Second, the legislature should pass an amendment 

to CDA 230 that adopts a safe-harbor provision to protect 

dating websites from speech-chilling liability for user conduct 

outside of their control.14

CDA 230 and Associated Jurisprudence
In 1995, Stratton Oakmont, Inc. v. Prodigy Services Co.15 

held that an OSP could be held liable for the speech content 

of its users.16 In response to the Stratton decision, Congress 

The Michigan IT Lawyer is pleased to present “Flirting with Disaster: CDA 230’s Overbroad 
Protection of Dating Websites and the Unenforceability of Reputational Assertions” by Mattias J. 
Kaseorg,  a 2013 magna cum laude graduate of Washington and Lee University School of Law, who 
received the Order of the Coif.

The statements made and opinions expressed in this essay are strictly those of the author, and not 
the State Bar of Michigan or the Information Technology Law Section. Comments regarding this article 
can be forwarded to the Michigan IT Lawyer, care of michael@gallo.us.com. Enjoy!

Flirting with Disaster:
CDA 230’s Overbroad Protection of Dating Websites and the 
Unenforceability of Reputational Assertions

By Matthias J. Kaseorg

Matthias J. Kaseorg

“Dating is a battleground filled with deception and infidelity.”1

“When virtual reality gets cheaper than dating, society is doomed.”2

mailto:michael@gallo.us.com
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passed CDA 230 in 1996.17 CDA 230 immunizes OSPs from 

being “treated as the publisher or speaker” of third-party 

content.18 On its face, CDA 230 immunizes a website from 

tort liability when a user posts actionable content, because 

holding the website liable for the user’s conduct would 

require treating the OSP, rather than the user, as the content 

publisher.19 Courts extended CDA 230’s liability immunization 

much further, however.

Current Key Jurisprudence
Zeran v. America Online, Inc.20 in 1997 was the first major 

court decision to interpret CDA 230. Zeran extended CDA 

230 immunity beyond libel to other kinds of tort actions.21 In 

Zeran, an anonymous individual posted Kenneth Zeran’s per-

sonal phone number on America Online’s forum as a prank.22 

As a result, Mr. Zeran received several abusive phone calls 

and death threats.23 The court applied CDA 230 to immunize 

America Online from state negligence liability for failure to 

take down the message, even though Mr. Zeran had notified 

America Online of the objectionable content.24

In 2007, Doe v. SexSearch.com extended CDA 230 immu-

nity to protect OSPs from contract claims as well.25 SexSearch.

com allows adults to create profiles and send messages to 

other adults who they wish to have sexual encounters with.26 

SexSearch.com asserted on its website that all members were 

at least eighteen years old, and that SexSearch.com would 

bar any minors from accessing the website.27 The plaintiff, an 

adult male, made a profile on the website and began commu-

nicating with a fourteen-year-old girl who had misrepresented 

that she was at least eighteen years old.28 The two individuals 

had a sexual encounter and the man was arrested for unlaw-

ful sexual conduct with a minor.29 The man sued SexSearch.

com for, among other things, publishing a minor’s profile on its 

website and failing to properly police the website in violation of 

SexSearch.com’s explicit promises.30 The court refused to hold 

SexSearch.com liable for failing to keep its stated promises; 

to hold SexSearch.com liable would require the court to treat 

SexSearch.com as the publisher of the girl’s profile, which 

would contravene CDA 230’s express provisions.31

In 2008, Jane Doe v. MySpace32 also broadly interpreted 

CDA 230’s liability protection. MySpace is a social media 

website which facilitates user interaction by permitting users 

to create profiles, post information, and send messages to 

one another.33 In Jane Doe v. MySpace, thirteen-year-old 

Jane Doe registered a profile on MySpace and misrepresent-

ed that she was eighteen years old.34 Jane Doe, by misrepre-

senting her age, was able use MySpace.com’s full functional-

ity, which included the ability to make her profile publically 

available—a feature that MySpace denies to individuals 

younger than eighteen years old.35 Jane Doe conversed 

with, and arranged a meeting with, a nineteen-year-old boy 

who she met on the website.36 The boy then sexually as-

saulted Jane Doe.37 Jane Doe and her family sued MySpace 

for negligently failing to verify Jane Doe’s age before making 

her profile publically available.38 The court held that CDA 

230 immunized MySpace from negligence liability because 

Jane Doe failed to allege that MySpace was responsible for 

Jane Doe’s content on the website.39

Background

 A (Brief) History of Dating Services
The advent of flirtatious romantic relationships is relatively 

recent in our country’s history. 40 In the past, the realities of a 

work-intensive life, coupled with a patriarchal philosophy that 

women were subservient beings who provided household 

services and required men for survival, led to a very practical 

approach to marriages.41

As people began to settle in great numbers into populated 

cities in the 20th century, formal courtship became the new 

norm for romantic relationships.42 With need came entrepre-

neurism, and dating services began to appear.43 Television 

legitimized the matchmaking experience with shows such as 

the 1950s’ “Blind Date.”44 

In the 1990s, computers fundamentally changed the 

dating landscape.45 Today, social networking has become 

integral in facilitating romantic relationships—through casual 

social websites such as Facebook or Google+ or through 

dedicated dating websites.46

Reputational Assertions
Modern dating websites are very profitable endeavors and 

are often owned by large corporate entities.47  As such, they 

have many of the features one might expect in a standard 

business website.48 Most relevantly, dating websites contain 

various assertions about reputational characteristics of the 

dating service and client base. There are four different “tiers” 

of reputational assertions often found on dating websites.

First, some content is purely user-generated. Users may 

generate and post information about themselves or others, 

or make a selection indicating that they possess one char-

acteristic or another.49 The dating website then aggregates 

this information in a search index, but does not have control 

over what a user decides to post.50 Thus, although the dating 

website may aggregate the information in a searchable form, 

users make all of their own representations.
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Second, a dating website may include descriptions of 

what audience it intend to cater to.51 This is analogous to an 

establishment serving alcoholic beverages describing itself 

as a “biker bar,” a clothing store describing itself as a “wom-

en’s boutique,” or a baseball stadium hosting a “kids’ night.” 

People may generally expect patrons with the advertised 

characteristic to frequent the establishment. People would 

not reasonably expect the establishment to exclusively allow 

patrons with the particular characteristic and deny all other 

patrons access, however, unless the establishment explicitly 

stated otherwise.

Third, a dating website may go beyond merely describ-

ing its intended audience, and instead assert that a specific 

portion of its patrons have particular characteristics.52 This is 

analogous to a foreign-language housing community assert-

ing that “sixty percent of residents are fluent in Spanish.” 

A would-be homeowner in this fictional community would 

probably expect some degree of accuracy with regards to the 

community’s claim, and seek redress if it turned out that very 

few residents spoke Spanish with any fluency.

Fourth, a dating website may affirmatively assert that it 

will take specified actions to verify that member characteris-

tics fall within its guidelines.53 This is analogous to an estab-

lishment promising that it will permit “only women” to attend 

a particular social gathering. Alternatively, a dating website 

may assert that the potential user will necessarily gain some 

benefit from using the dating website.54 This is how we 

traditionally view contracts—as a bargained-for exchange 

of one thing of value for another. This is analogous to a bar 

promising that patrons will walk out with a free T-shirt if they 

pay the attendance fee on a particular night. Dating websites’ 

affirmative promises are often (if not always) tied up with user 

conduct, as we saw in SexSearch.55

Summary of Current Legal Standard and Possible 
Plaintiff Theories

When user content is at issue, courts construe CDA 230 

broadly to protect OSPs.56 CDA 230 grants full immunity to 

OSPs for content provided by users, regardless of how OSPs 

select or edit the displayed user content.57 Further, courts will 

not hold OSPs liable for failing to deny users communication 

privileges or content access.58

In Julie Doe II v. MySpace, the Fourth Circuit created a 

three-part test for CDA 230 immunity: (1) the OSP must be 

an interactive computer service provider; (2) the OSP must 

not be an information content provider with respect to the 

information central to the cause of action; and (3) the infor-

mation leading to the plaintiff’s cause of action must have 

originated from a third-party user.59 This full immunity extends 

to all civil claims,60 including ancillary claims arising from user 

content.61 Although CDA 230 lists some exceptions, they are 

not at issue here.62

Content Provider / Content Host Distinction
CDA 230 expressly applies only when information is 

“provided by another information content provider.”63 Courts 

have used this statutory limitation to create a distinction in 

legal status under CDA 230 between content providers and 

content hosts.

In Julie Doe II v. MySpace, the court dismissed the idea 

that MySpace.com user profiles were MySpace’s own con-

tent, and instead found that MySpace was a content host 

for its users’ content.64 The court therefore held MySpace.

com, as a content host, immune from liability for its users’ 

actions.65 Similarly, in the housing context, Chi. Lawyers’ 

Comm. for Civ. Rights Under Law, Inc. v. Craigslist, Inc.66 held 

that a message board host, which allowed users to post their 

own content into various self-selected topic-differentiated 

sub-boards, was not liable for the racially-discriminatory 

housing advertisements posted by users.67 The court con-

cluded that “[a]n interactive computer service ‘causes’ 

postings only in the sense of providing a place where people 

can post.”68 In Fair Hous. Council v. Roommates.com, LLC,69 

however, the court held that Roommates.com was a content 

provider and liable for discriminatory housing practices when 

it created a “check-box” housing form that allowed would-

be-renters to search for—and choose whether to sublet to—

prospective roommates by gender, sexual orientation, and 

whether they are bringing children.70

Current jurisprudence, thus, suggests that a plaintiff may 

successfully circumvent a dating website’s CDA 230 immu-

nity if she successfully argues that the dating website was 

in some way an active content provider rather than merely 

a passive content host. The differentiating factor between 

Craigslist and Roommates appears to be the level of cre-

ative control that the OSP retains over the final content that 

is ultimately displayed. The “hands-off” approach of Craig-

slist invokes CDA 230 protection, while a Roommates-style 

“pigeonhole” approach that forces users to choose from 

preselected options does not invoke CDA 230 protection.

Dating websites appear to have both hands-off elements 

and pigeonhole elements.71 Even if a dating website is an infor-

mation host with respect to some user-generated information, 

it may still be held liable for claims arising out of self-generated 

information; it is possible for an OSP to have legal statuses of 

both content host and content provider concurrently.72
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It is important to reiterate that CDA 230 is not particularly 

concerned with the level of editorial control that the OSP re-

tains over user content.73 This comports with CDA 230’s pol-

icy rationale of encouraging OSPs to take appropriate care 

to moderate their services without fear of legal retribution for 

their good-faith efforts.74 Intuitively, it may seem rational to 

impose greater liability on OSPs that have greater ability to 

control user content and, therefore, to prevent legal harm. 

This policy rational underlies the tort principle of respondeat 

superior—courts impose greater liability on the party with 

the ability to control.75 But ironically, this very liability would 

incentivize OSPs to adopt the legally-safer ostrich position by 

firing all moderators and letting users run rampant and free.76

Contract Liability
The first potential source of liability for a content host—

rather than a content provider—stems from contract law. In 

general, Internet contract law is treated much the same as 

traditional contract law.77

When users sign up for a dating website such as Match.

com, they enter into a bargained-for exchange. Online dating 

websites are huge money-makers.78 Users generate revenue 

for the dating website, through subscription fees and adver-

tisements, and they expect something in return.79 There are 

three potential sources for this “something in return.” First, 

the user expects some basic level of dating “service.”80 Sec-

ond, the dating website provides reputational assertions and 

affirmative promises throughout the homepage, the small text 

at the bottom of the page, and other website pages.81 Third, 

the dating website provides additional information, promises, 

assertions, and disclaimers in its Terms of Service, which the 

user must accept when he or she joins the dating website.82

Under current Internet contract jurisprudence, the direct 

information contained within the terms of service is part of 

the contract for sale of dating services.83 A contract theory of 

liability would argue, furthermore, that the visible assertions 

and promises on the dating website should also be included. 

84 This Note does not address the broad contours of Internet 

contracting law and all its contingencies.

Current CDA 230 jurisprudence, however, seems to bar 

even an inquiry into contract validity when user conduct is 

at issue. The aforementioned SexSearch line of reasoning 

suggests that OSPs are immune from contractual liability 

when the reason for a breach of contract centers on user 

conduct.85 Another line of reasoning suggests that CDA 230 

might not protect OSPs against contract liability in certain cir-

cumstances. In Barnes v. Yahoo,86 the Ninth Circuit held that 

a manifestation of intent, in a contractual context, “generates 

a legal duty distinct from the conduct at hand.”87 Thus, CDA 

230 may not bar true contract claims, because the OSP’s 

legal duty exists independently of the user’s conduct.88

An important threshold question is “what manifestation 

of intent qualifies as a legally-binding contract?” Barnes did 

not ultimately reach the answer to this question.89 Barnes did 

state, however, that “a general monitoring policy, or even an 

attempt to help a particular person, on the part of an inter-

active computer service such as Yahoo does not suffice for 

contract liability.”90

Thus, it seems that courts will not hold a dating website 

liable for a contractual breach of their general assertions that 

they will moderate their website. The ruling in Barnes, how-

ever, may have left the door open for dating websites to be 

held contractually liability for more explicit promises.91

A second threshold contract question revolves around 

so-called “clickwrap agreements”—contracts of adhesion 

that purport to absolve the OSP from every imaginable form 

of liability.92 Internet contract jurisprudence suggests that 

clickwrap agreements are generally enforceable against us-

ers.93 A user’s failure to read the online terms is not a legiti-

mate defense to the enforceability of a clickwrap agreement’s 

terms and conditions.94 Again, this Note does not purport to 

delve into the intricacies of clickwrap jurisprudence or coun-

terarguments such as unconscionability. Courts generally do 

not entertain the merits of such arguments, however, courts 

use CDA 230 to block contract-based liability theories when 

user conduct is at issue.95

Agency Liability
Under an agency theory of liability, a plaintiff would argue 

that a dating website should be liable for the actions of the 

tortfeasor-dater rather than for the website’s own bad actions.96 

Unlike tort liability—which requires the dating website to have 

actively done something negligent or wrong—or contract li-

ability—which requires the dating website to have broken a 

promise of some kind—an agency theory allows the plaintiff to 

directly recover for the tortfeasor-dater’s bad actions. A plaintiff, 

to prove an agency relationship that would give rise to liability, 

would have to identify the dating website as the principal and 

the tortfeaser-dater as the relevant agent.97

A plaintiff could theoretically prove that such a relation-

ship exists, under certain circumstances. To be considered a 

principal, the dating website would have to manifest its intent 

that the tortfeasor-dater act on the dating website’s behalf—

a factor arguably present if the tortfeasor-dater agrees to go 

on a date set up by the dating website.98 The tortfeasor-dater 

as agent would then have to manifest its intent to be con-
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trolled by the dating website—a much more difficult standard 

to satisfy.99 One can envision, however, a scenario in which a 

dating website exerts so much control over the date-facilita-

tion process that courts may find the control element present 

in the website-dater relationship.

In Fonovisa, Inc. v. Cherry Auction, Inc., the court held 

that swap-meet owners could be vicariously liable for the 

infringing actions of their customers if (1) the owners had 

the right and ability to control the infringing activity and (2) 

the owners had some direct financial interest in their users’ 

sales.100 Although Fonavisa was decided in the intellectual-

property context, it is a good example of a court using 

agency principles to hold the “host” liable for “user” action.

As noted earlier, dating websites certainly derive direct 

financial benefit from satisfying users’ dating desires.101 And 

it is reasonable to foresee that dating violence is a conse-

quence arising out of dates with strangers.102 Many dating 

websites typically operate in a “hands-off” fashion as a 

large database that allows users to search for each other.103 

Many dating websites also take pride in their formulae and 

strategies for connecting would-be-daters, however, which 

suggests a degree of facilitation that may trigger the control 

requirement for an agency relationship.104 Under this newly-

formed agency relationship, the dating website could then be 

liable either Fonovisa-style or directly for improperly selecting 

an agent as the tortfeasor-dater.105

The court in Stratton used the agency line of reasoning 

to some extent to prove the necessary link between website 

and moderator.106 The argument in the dating website context 

would require a much further step to create a link between 

website and end-users. Post-Stratton courts generally hold 

that CDA 230 blocks all state civil law claims.107 Thus, there 

is no reason why courts today would allow recovery on an 

agency theory. However, courts might consider agency 

principles—most notably the level of control exerted by the 

dating website—when deciding whether to impute liability to 

dating websites under the guise of other plaintiff theories.

Tort Liability
A tort theory of liability would seek to punish dating 

websites for their own conduct or lack thereof. The most 

likely source of liability for dating violence would probably be 

under a negligence theory. Justice Learned Hand formulated 

his classic negligence liability theory in Carroll Towing: if the 

plaintiff’s expected loss is greater than the defendant’s cost of 

preventing that loss, then, assuming the defendant owes the 

plaintiff a legal duty of care, the defendant has breached his 

duty of care to the plaintiff.108 The Carroll Towing negligence 

formula essentially quantifies the concept that the party with 

the best ability, and therefore the lowest cost, to guard against 

harm should bear liability for failure to prevent that harm.

A plaintiff could also try and hold the website liable for its 

own active fraudulent misrepresentation.109 A plaintiff would 

probably bring a fraudulent misrepresentation tort claim by 

alleging that the dating website fraudulently induced him to 

join or participate by making misleading reputational prom-

ises and assertions.110

Courts today use CDA 230 as an absolute stone wall 

against tort liability for OSPs. Courts are particularly worried 

about the chilling effect that tort liability might have on free 

speech, especially in the online message-board context.111  

Courts apply similar reasoning in the dating website context 

to immunize dating websites against liability for their passive 

failure to implement safety measures—even when the would-

be-dater can show that the dating website failed to conform 

to a reasonable standard of care.112 As already noted, CDA 

230 operates to bar all state law tort claims, and would there-

fore preclude negligence or misrepresentation claims when 

user conduct is at issue.113

Analysis

The Question
This Note posits that CDA 230’s protection of online repu-

tational assertions breeds a number of fraudulent interactions 

by dating website owners and users. Much of the current 

criticism of CDA 230 focuses on its inability to hold dat-

ing websites liable for its users’ crimes—scamming, sexual 

violence, and sexual exploitation of minors.114 Their proposed 

solution is simple: repeal CDA 230 protection when people 

on dating websites are harmed.115

Online dating violence is a real problem,116 as is fraud 

among dating website users.117 The moral plea is compelling: 

why should dating websites get a pass simply because they 

are hosted on the Internet? Let us consider a real-life anec-

dote. On the television program, “The Dating Show,” a lucky 

bachelorette selects her date from among three individuals 

after asking questions. 118 The show selected Rodney Alcala 

as a contestant, despite Rodney’s two criminal convictions—

one for the rape and beating of an eight-year-old girl.119 Years 

later, the police discovered that Rodney was in fact a serial 

killer who committed many of his murders during the few 

years before and after his appearance on the show.120 The 

lovely bachelorette selected Rodney as her date on this par-

ticular Dating Show episode.121 Somehow, fortune intervened 

and the two did not actually go on a date.122
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But what if they had? What if Rodney had killed the 

woman? In that case, surely we would hold “The Dating 

Show” civilly liable for negligently failing to sufficiently check 

Rodney’s background before introducing him as a contestant 

on a dating show.123 Why should the Internet be held to a dif-

ferent standard than a real-life equivalent?

This Note argues instead that dating websites are ac-

tively at fault for affirmatively defrauding their users through 

dishonest reputational assertions, and are able to hide behind 

CDA 230’s all-encompassing shield. This Note proposes that 

much of the current fraud, committed by both dating web-

sites and website users, would be best dealt with through 

imposing contract liability, even under issues that courts cur-

rently hold CDA 230 to bar.

The current criticism is focused on the wrong things. 

Many CDA 230 reformers have suggested bad solutions to 

the wrong problems as a result of their misplaced focus on 

dating websites’ passive failure to stop harm. One author 

suggests that all dating websites should be required to verify 

the age and identity of online daters through social secu-

rity number checks.124 Another suggests requiring dating 

websites to check every user against an online database of 

registered sex offenders.125

There are obvious privacy implications for both of these 

solutions. Requiring dating websites to run database checks 

on potential daters would impose arguably impose only a 

small and justifiable burden. However, administrative oversight 

would be required to confirm that the database checks were 

actually being run. Furthermore, the Internet is global, and 

thus such a requirement would likely just send many websites 

oversees beyond the reach of American jurisprudence.

Social-security-number verification checks seem like 

a security nightmare. First, many internet dating websites 

are foreign-headquartered, such as Canada’s PlentyOfF-

ish,126 Russia’s Mamba,127 or France’s Meetic,128 all boasting 

user-bases comparable to the largest U.S. dating websites. 

Even if dating websites are not completely-foreign entities, 

many of their components, such as hosting and tech sup-

port, may very well be outsourced to other countries.129 It 

seems to be enough of a headache for the U.S. government 

to check every U.S. website offering government-mandated 

social-security-number verification. This will be even more 

of a problem, both from a jurisdictional standpoint and from 

a security standpoint, if much of that verification takes place 

oversees. Imagine calling an overseas tech support line and 

a scheming individual, outside of U.S. governmental reach, 

requests your social security number for “verification” so he 

can fix whatever technical problem is ailing you.

Second, because individuals will reasonably expect 

legitimate social security checks when signing up for certain 

things online, they will likely be less skeptical of illegitimate 

phishing schemes, where malicious individuals link to fake 

websites that look like legitimate websites and steal users 

sensitive information.130 Imagine a “spoofed” e-mail131 from 

what appears to be Match.com, asking you to update your 

profile with social security number verification. Under the cur-

rent paradigm, most users would be incredibly wary of any e-

mail that requests their social security numbers because they 

are not accustomed to giving their social security numbers 

out. If social security checks become commonplace under a 

legislative mandate, however, then users will have less reason 

to distrust e-mails asking for social security numbers.

These solutions are problematic mostly because they are 

entirely contrary to why CDA 230 was enacted in the first 

place. Their entire analysis assumes the very Stratton-esque 

premise that “the [dating] website is in the best position to 

protect subscribers against the false materials because it 

is the only party that can verify whether the information is 

true.”132 This is core negligence analysis: the dating website 

has the lowest burden to prevent the harm, thus we impose 

liability. But this argument goes against the very text and pur-

pose of CDA 230: to protect the free-flow of information over 

the Internet by disallowing courts from treating OSPs “as the 

publisher or speaker” of user information.133 This Note argues 

that CDA 230 has been systematically misapplied by courts 

to cover the wrong kind of harm, not that CDA 230’s entire 

premise is flawed.

CDA 230 critics are reaching bad solutions because they 

are looking to the wrong problems. To blame dating websites 

for being conduits to dating violence gives dating websites 

far too much credit. It relegates them to mere passivity 

for their failure to stop harm within their grasp. This analy-

sis is self-defeating. A completely passive dating website 

would operate merely as a forum for interaction, much like 

a sidewalk corner or campus bulletin board. We want our 

internet to be a bastion for interaction where users can freely 

post information. The problem with dating sites arises when 

they begin to acquire particular subsets of potential Internet 

daters through misrepresentations and false promises. The 

purpose of CDA 230 reform should not be to protect daters 

from other daters—although this may occur as an incidental 

benefit. CDA 230 should be reformed so that the government 

can protect daters from dating websites.

But what about the children? What of the battered vic-

tims? What about fraud? Potential victims would be better off 

without dating websites having negligence liability. Negligence 
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liability would just force dating websites out of the market, or 

subject potential daters to heavily-controlled and extensive 

contractual meandering. Or worse, entirely foreign-based 

dating websites, completely beyond the United States’ abil-

ity to exercise any sort of control, would control the market. 

Given that our hypothetical victims signed up for the dating 

website in the first place, it is a fair assumption that our hy-

pothetical victims would prefer a world with dating websites 

than a world without.

Victims would instead benefit more from contract liability. 

If CDA 230 protection is peeled back to allow dating web-

sites to freely contract, then the users will be able to select 

the dating website that offers them the level of protection 

that they desire.134

Two cases are illustrative of the fraudulent atmosphere 

on the part of dating websites. First, we have the dubious 

promises of extramarital debauchery with AshleyMadison. 

Second, we have the “flirts-for-hire” of Mate1.

AshleyMadison

AshleyMadison is a dating website that caters specifically 

to married individuals.135 AshleyMadison’s premise is contro-

versial on its face: “Affairs Guaranteed!”136 This seems to be a 

blanket assertion that a user, after signing up for AshleyMadi-

son’s services, will successfully have an extra-marital affair. 

AshleyMadison makes a number of other reputational asser-

tions on its website. It promises that other individuals are look-

ing for the same thing, that all users are over 18, and that it is 

the most successful website for “finding cheating partners.”137

AshleyMadison may be morally objectionable,138 but 

immorality alone does not justify legal action.139 Ashley-

Madison’s conduct is objectionable because of its business 

model. AshleyMadison targets a class of individuals who are 

least likely to pursue legal action for an unsatisfactory experi-

ence: unfaithful spouses. It seems that affair-seeking is not 

nearly the guaranteed success that AshleyMadison may have 

you think—far from it.140 And AshleyMadison runs up mas-

sive charges for lonely men looking for the few females that 

do exist on the website.141 AshleyMadison has a standard 

clickwrap agreement disclaiming all imaginable liability.142 But 

such an agreement is largely unnecessary. CDA 230 would 

likely preclude the plaintiff from even making an inquiry into 

the validity of such a disclaimer.

The success or failure of an AshleyMadison user’s sexual 

affair is entirely dependent on the other AshleyMadison us-

ers. After all, users would have no complaint against Ash-

leyMadison if every user agreed to a sexual hookup upon 

any request. To put it another way, holding AshleyMadison 

liable for fraudulent misrepresentation or breach-of-contract 

would require treating it as responsible for its users’ con-

tent—namely for female user responses, or lack thereof, to 

male users. Thus, AshleyMadison’s reputational claims—that 

affairs are guaranteed, that all users are looking for cheating 

partners, and the website is the most successful around—are 

all completely shielded by CDA 230.143 This argument is a bit 

different than the plaintiff’s claim in Zeran—where the court 

barred a libel claim under CDA 230 because it would directly 

implicate the web forum as responsible for users’ libelous 

statements.144 Courts, however, still apply CDA 230 to block 

contract and tort claims that indirectly implicate OSPs as 

responsible for user speech and conduct.145

Mate1

Mate1 is, at face value, a fairly standard dating website.146 

But Mate1 has a secret weapon in its cupid arsenal—the 

hired gun. Mate1 actively pays women to chat with male 

members.147 Mate1’s flirts-for-hire (Online Ambassadors) have 

profiles and are free to select who they communicate with.148 

Mate1 has explicitly received complaints from former users 

that these Mate1 “ambassadors” have contacted them under 

the auspices of genuine flirtatious interaction, but instead use 

pre-scripted lines to convince users that women are seeking 

them on the dating website.149

Why is this wrong? After all, the men are paying for and 

receiving female interaction. And more importantly, had the 

Mate1 ambassador never been hired, the user would simply 

had received one less interaction. It is difficult to see how 

the Mate1 user was specifically harmed beyond feeling a bit 

silly after learning that the pretty girl calling him “honey” was 

actually a paid Ambassador.150 However, given the com-

plaints received, Mate1 customers certainly appear to feel 

slighted in some way.151 After all, the user’s end goal was 

finding a date—an end goal that will likely not occur with a 

paid Mate1 representative. Users waste time communicating 

with Ambassadors, and continue to waste time and money 

on an ineffective website due to the false hope engendered 

by Mate1 flirts-for-hire. This is a reputational issue. Mate1 
is artificially inflating their reputation by boosting the num-

ber of female profiles and increasing response rates through 

hiring paid representatives.152 Mate1 is therefore defrauding 

users from the dating service that they reasonably expected 

when they signed up. If Mate1 is not an effective dating ser-

vice, it shouldn’t be in the marketplace.

Mate1 acknowledges that it pays “Online Ambassadors”, 

buried several pages deep within its lengthy User Agree-
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ment,153 and attempts to contractually push the responsibility 

onto their users to discern which dating interactions are real 

and which are scripted.154 Caveat emptor: let the buyer (or 

dater) beware. Mate 1 also requires Ambassadors to have a 

small “OA” mark in their profile defining their status.155 How-

ever, Mate1 expressly states that it will not verify the Am-

bassador’s profiles, tags, or communications, thus Mate1 

has no control over whether Ambassadors actually actively 

inform users of their status.156 And there is no reason to 

believe that a new Mate1 user would have any idea what 

the symbol “OA” means, unless they perused the extensive 

and small-font User Agreement. Ambassadors seemingly 

have no incentive to correct a user’s perception of them as 

a friendly flirt. After all, the Ambassador’s paycheck de-

pends on Mate1, who would prefer users to feel as though 

Mate1 is a successful dating website. Thus, it comes as no 

surprise that users continue to file complaints after learning 

that their potential better-halves were merely Mate1 flirts-

for-hire.157

Under the previously outlined contract-liability protec-

tion implicit in CDA 230, it doesn’t seem likely that a court 

would hold Mate1 liable for misrepresentation or breach-of-

contract. A plaintiff would have to prove two separate legal 

theories, given the current interpretation of CDA 230, to 

hold Mate1 liable under a contract theory. First, the plaintiff 

would have to show that the Ambassador caused a con-

tractual violation of some sort—that the plaintiff expected 

and paid for some degree of service that he reasonably 

expected yet didn’t receive.158 As a part of this argument, 

the plaintiff would also have to defeat any disclaimer Mate1 

made in its clickwrap User Agreement.159 Second, the 

plaintiff would have to show an agency link from Mate1 to 

its ambassadors.160 The plaintiff may be able to circumvent 

CDA 230 on the agency link. It doesn’t seem as though 

Mate1 hiring Ambassadors in and of itself implicates user 

conduct in any way, and courts have found agency links 

between websites and non-employee helpers after CDA 230 

was enacted.161 However, the plaintiff will probably face a 

much tougher battle getting a court to even listen to argu-

ments regarding the first link in the liability chain.

Mate1 users would likely not fare any better under tort 

law. Fraudulent misrepresentation is a state-law tort,162 and 

thus will be barred by CDA 230 if the fraudulent misrepre-

sentation was dependent on user conduct in any way.163 

The court in SexSearch barred the plaintiff’s fraudulent 

misrepresentation claim because SexSearch.com’s terms of 

service did not promise age-verification and indeed clearly 

disclaimed all responsibility for verifying user ages.164 Here, 

a plaintiff’s fraudulent misrepresentation case would be 

similarly based on information arguably contained within the 

terms of service—the existence of Mate1 Ambassadors.

Further, the user’s dating website experience and success 

are, as with AshleyMadison, entirely dependent on other us-

ers’ conduct. The central focus of the plaintiff’s claim would 

be that Mate1 lulled them to pay for an ineffective dating 

service, not that the Mate1 Ambassador somehow harmed 

them physically or emotionally through their pre-scripted 

conversation. Mate1 users are harmed because Mate1 artifi-

cially inflated its female presence.165 However, to hold Mate1 

liable for fraudulent misrepresentation, the court would have 

to treat Mate1 as responsible for the small number of women 

on the website, and for those women’s lack of interest toward 

the plaintiff. This claim would therefore not survive under 

CDA 230.166

Men are not the only ones upset with Mate1. Women 

have also complained about Mate1’s bait-and-switch on 

their privacy policy—Mate1 granted men access to female 

users’ personal contact information rather than merely their 

Mate1 contact information.167 The potential for fraud, abuse, 

and violence is staggering here. This seems to be a standard 

contract issue—women gave up private information expect-

ing a certain level of privacy protection and were later denied 

that same protection when Mate1 decided it would derive a 

greater benefit.

Liability Under Barnes and Roommates

Exploited users, female and male, may retain a glimmer 

of hope under Barnes that they may recover damages under 

a contract theory.168 But dating websites are (usually) not 

foolish enough to include promises such as “AshleyMadison 

is fully responsible for ensuring, without a shadow of a doubt, 

that you will have extramarital relations within the next week” 

in their terms of service. Courts can much more easily turn a 

blind eye when the dating website can make a rational argu-

ment that user conduct is at issue.169

The key to unlocking CDA 230’s stone wall against liability 

may lie instead with the provider-host dichotomy of Room-

mates and Craigslist.170 But a dating website need only show 

that they didn’t directly provide some form of check-box 

content, and the court will likely turn a blind eye.171 Mate1 

and AshleyMadison simply do not have the kind of content 

control required by Roommates to qualify them as content-

providers. More likely, a court would consider these dating 

websites as merely providing users a “place for people to 

post” their dating profiles.172

But are we really okay with this classification? There 

seems to be something philosophically wrong with allowing 
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a website—which is already uniquely positioned within the 

marketplace to take advantage of clients—to lie about its 

reputation in order to acquire users, and then face no legal 

liability for that lie.

CDA 230 Judicial Interpretation: What Happened?
In Jane Doe v. MySpace, the trial court seemed worried 

about requiring OSPs to implement excessive “gatekeeping” 

measures to prevent every possible instance of user fraud 

and abuse.173 Requiring such measures could have a severe 

“chilling” effect on OSPs’ ability to allow their users the free-

dom to publish material on their websites. This chilling effect 

would both destroy user freedom and possibly stymie any 

provision of online services. Courts may have twisted CDA 

230, excessively protecting OSPs in an effort to prevent this 

future chilling effect.

Undoubtedly, the court in SexSearch was also concerned 

about potential chilling effects on online social networking.174 

Much of the court’s decision, however, was driven by the 

fact that the plaintiff was a statutory rapist.175 Put simply: the 

court was likely uncomfortable with allowing a criminal to 

hold a service liable for failing to properly identify his victim’s 

age.176 The court may have been nervous about creating any 

case-law that would mitigate an individual’s burden to verify 

that his potential sexual partner is over the age of consent. 

Regardless of the SexSearch court’s ultimate motivation, the 

resulting case law created a dangerous liability regime.

Free Market
CDA 230 purports to have the purpose of “preserving . . . the 

free market” of the Internet.177 Courts’ current interpretation 

of CDA 230, however, is detrimental to the free market for 

several reasons.

First, courts’ current interpretation of CDA 230 actively 

undermines the individual right of contract. If courts refuse to 

remedy breaches of affirmative promises, there is no “bite” 

behind the dating websites’ promises. Even if both customer 

and dating website wanted to make an enforceable contract 

to, say, guarantee that no users are felons, courts would not 

enforce the contract under CDA 230.178 Essentially, CDA 230 

denies both dating websites and their patrons the ability to 

meaningfully enter into a binding agreement—despite a de-

sire by both parties to contract.

Well-meaning dating websites are harmed because the 

law does not support and enforce their reputational promises. 

A dating website may make all kinds of promises and asser-

tions, but cannot use the force of government to assuage 

users’ mistrust of their veracity. The dating website has no 

more authority behind its statements than does a sleazy 

politician making never-to-be-followed campaign promises. 

In essence, a dating website loses the ability to meaning-

fully contract, with regard to its own reputation, with paying 

customers.

Well-meaning consumers will therefore also be harmed 

because they cannot trust promises made by dating web-

sites. After all, if dating websites can break promises without 

fear of legal retribution, then most rational consumers have 

ample reason to shy away from relying on those promises. 

If consumers cannot rely on dating websites’ promises, 

then they will be unable to find the “best” dating website for 

them. For example, if Joey Lonely is interested in pursuing a 

wide-range dating approach by talking to as many women as 

quickly as possible before delving further into a relationship, 

then he would be drawn to a website that boasts about quick 

response times and a large user base. However, all websites 

have the same incentive to cater to users such as Joey, even 

if they may have more or less effective business strategies 

and higher or lower market capitalization. Match.com may be 

exactly what Joey is looking for, but if the hypothetically far 

inferior Candle.com can make similar claims, then Joey may 

spend his time and money on Candle.com instead of Match.

com. In fact, this scenario is more likely to occur because dat-

ing websites that offer less will likely be able to charge less.

Without accountability for reputational assertions, non-

identical dating websites can make identical reputational 

claims even though some websites will ultimately be more 

effective than others. Ineffective dating websites can flourish 

just as well as effective dating websites. In a sense, eDarwin-

ism cannot function properly to weed out inefficiencies in 

the proverbial genetic pool of the internet, and the market 

will suffer as a result. Dishonest dating websites can actually 

benefit through luring customers in under false pretenses.

Dishonest customers also benefit through lesser judicial 

scrutiny of their dishonest actions, combined with the false-

promises of user verification. Suzy Scammer and Bradley 

Tortfeasor have two things going for them if they want to take 

advantage of dating website users. First, Suzy and Bradley 

can create fake profiles and not have to worry about the dat-

ing website being judicially compelled to actually verify their 

information, even if the dating website expressly promised 

to verify all profiles.179 This means that Suzy and Bradley can 

target victims without risking their personal identities being 

discovered once the victim tries to track them down. Further-

more, victims may be lulled a false sense of security that the 

dating website is purportedly checking all profiles.
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Thus, this interpretation of CDA 230 actively encourages 

lying by both dating websites and end users. This may further 

the stereotype that “the Internet is different,” and breed a 

general culture that “the Internet cannot be trusted.”180 From 

an immediate and practical perspective, Joey Lonely may be 

deterred from entering into the dating market at all because 

of the possibility that his money and time will be wasted, or 

worse, that he will suffer additional fraud on the part of dis-

honest websites or users. Think of this as a “lemon effect,” 

as if Joey were car shopping on Craigslist without running 

a title search or accident report. Most of us would consider 

this downright foolish, yet this is exactly the effect that CDA 

230 has on the market. To put it in economic terms: consum-

ers and producers lose out on potential mutually-beneficial 

trades because of an artificial fear of dishonest behavior.

From a philosophical and long-term perspective, the view 

that “the Internet is different” may cause addition problems. 

First, it can cause judges to make misguided decisions, 

simply because technology is involved, which could lead to 

dangerous precedent.181 Second, it can stunt growth in, and 

adaptation to, the benefits of a globalized Internet by fright-

ening away tentative users.182

This fear, however, may not be completely unfounded. 

After all, in some regard the Internet really is different: Inter-

net users can far more easily hide their identity and falsify 

information.183 Supporters of the current CDA 230 standard 

can certainly make the “strangers with candy” argument that 

the burden should fall on Internet users to have a healthy fear 

and mistrust of online dating sites.

However, fear and mistrust should be rational responses 

to actual problems, not generic responses to the vast un-

certain territory of dating websites or the Internet. The more 

trustworthy information the user has, the more focused her 

fear and mistrust can be. And contract liability, along with 

liability for fraudulent misrepresentation, will best promote 

access to trustworthy information. This will protect the user 

from entering into a narrow subset of bad situations with 

unwanted results, without preventing the user from entering 

into the broader set of situations with beneficial results. The 

government’s role should be “promote the continued devel-

opment of the Internet,”184 not stymie it.

 Unintended Consequences
If potential attackers know that dating websites are not 

liable for failure to keep their promises regarding user safety 

checks, they will be more willing to create accounts on these 

websites.185 Furthermore, once the potential attacker gains 

access to a dating website, he will be more willing to submit 

fraudulent information—knowing that the website will not 

actually verify it. A victim of violence as a result of an Internet 

date may, thus, be unable to track down her attacker.

Thus, by refusing to hold dating websites liable for their 

broken promises, courts are effectively denying victimized 

users two possible remedies. First, by essentially encourag-

ing deceit in dating website profile information, courts make 

it more difficult for victims to track down their actual attacker. 

Second, by shielding the website that facilitated the harmful 

date from liability, courts are denying victimized users their 

only other remedy for the harm inflicted upon them. Thus, 

victimized users are left without any remedy whatsoever for 

Internet dating violence.

Proposal

Judicial Change
Courts swung way too far in their application and inter-

pretation of CDA 230 by allowing dating websites to get 

away with making unenforceable promises. CDA 230 was not 

intended to “prevent the enforcement of all laws online.”186  

Rather, it was intended to “encourage interactive computer 

services . . . to police . . . content without fear that through 

their ‘good [S]amaritan . . . screening of offensive material,’ 

they would become liable for every single message posted 

by third parties on their website.”187 Instead, courts created 

a liability structure that benefits neither website, nor user; 

destroyed individuals’ ability to freely contract; and promoted 

a system of arbitrage that subsidizes Internet dating violence. 

CDA 230 should not bar liability for contractual breaches, 

such as when a dating website makes affirmative promises or 

assertions of factual characteristics.

Agency and Negligence Liability Are Not Answers
CDA 230 should bar some level of tort liability, such as 

basic negligence, which doesn’t implicate the dating web-

site’s active bad actions. As the court reasoned in Zeran, tort 

liability could chill websites from providing a platform for us-

ers’ free speech and conduct.188 This chilling effect is a legiti-

mate concern when a dating website has little or no control, 

beyond completely barring user speech, over its potential 

exposure to liability. Thus, if a dating website passively fails 

to verify user characteristics, absent a contractual promise to 

do so, it should not be liable.

CDA 230 should also operate to bar vicarious liability in 

the agency context. The hallmark of vicarious liability is the 

principal’s ability to control the agent.189 It would be a stretch 

to suggest that dating websites actively control their users. 
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Nor would we want users to be able to assert such a rela-

tionship. The same speech-chilling concern with negligence 

liability applies here with even greater force. At least in the 

negligence context, the dating website would have to fail to 

meet some basic standard of care, however nebulous that 

standard may be.190 In the agency context, a dating website 

could be held liable completely independently of any of its 

own bad actions.191

When the dating website crosses the line into gross neg-

ligence or fraudulent misrepresentation, however, its conduct 

seems (1) actively wrongful and (2) entirely within its control. 

Furthermore, dating websites are uniquely positioned to 

prevent certain identifiably dangerous people, such as felons, 

from using their website as a platform to find victims.192 It 

doesn’t seem unreasonable as a policy matter to incentivize 

dating website to take steps, such as credit card verification 

or running criminal background checks, to screen such indi-

viduals without disrupting their users’ free speech.

Dating websites will, to some extent, self-regulate if they 

are able to freely contract. Basic economic theory postulates 

that consumers will, if given full information, consistently pick 

the option best suited to their needs. And free contracting 

allows consumers the ability to trust the information provided 

by dating websites in the form of enforceable reputational 

assertions and promises.193 Thus, if a large enough subset of 

potential daters would prefer a certain set of privacy pref-

erences, then the dating websites that provide that set of 

privacy preferences will retain a user base. Conversely, those 

dating websites that fail to provide the set of privacy prefer-

ences will lose out on that subset of potential daters, and 

eventually be driven out of the market.

Legislative Change: Safe Harbor
Congress should also adopt an additional “safe harbor” 

provision that clearly delineates the standard of care that a 

website can take to avoid negligence liability for user action. 

To be fair, the anonymity and “arms-length” nature of the 

Internet makes it difficult for a website to always effectively 

verify its user’s attributes.194 Thus, instead of legislatively 

requiring websites to run certain types of background and 

identity checks, courts should instead clearly define the stan-

dard of care that a website may meet to avoid tort liability. 

This Note suggests two “safe harbor” provisions to protect 

dating websites195  from unfair liability under CDA 230. First, 

if a website runs a criminal background check on a user and 

it returns negative, then the website should be allowed an 

affirmative defense that presumptively imputes to the website 

reasonable knowledge that the user was not a felon. Second, 

if the website requires that users sign up with a credit card, 

the website should be allowed an affirmative defense that 

presumptively imputes to the website reasonable knowledge 

that the user was over eighteen years old.

Each individual can more freely take on the risk of online 

dating if that risk is circumscribed by tort liability outside of 

the “safe harbor.” Dating websites can also operate more 

freely if they can reference a clearly delineated standard of 

care. At the same time, a dating website that operates out-

side of the safe harbor—and is therefore potentially liable for 

tort damages—is arguably culpable because it actively failed 

to take precautions that it knew were clearly enumerated.

This safe harbor can also operate to protect dating web-

sites from certain kinds of inadvertent contractual liability. 

If a dating website uses the properly outlined safe harbor 

verification methods on all users, it can in good faith make 

the assertion that “all users are over 18” or that the website 

contains “no felons,” and suffer no contractual liability if one 

user somehow manages to fool the verifications.

Conclusion

Much of the current analysis of CDA 230 liability is 

wrongly focused on negligence liability and the very specific 

group of violent offenders who use dating websites to find 

victims. CDA 230 has, however, spawned far broader prob-

lems by creating counterintuitive liability immunity that mostly 

benefit fraudulent service providers and users. The legislature 

and courts need to re-evaluate CDA 230 within its intended 

framework: to “promote the continued development of the 

Internet.”196

Holding dating websites liable for their affirmative prom-

ises and assertions will, at worst, compel those websites 

to refrain from making promises they cannot keep. It will 

protect the dating websites’ autonomy to make rational 

choices about the sorts of enforceable contracts they wish to 

make with users. It will protect users’ access to trustworthy 

information, and therefore protect users’ autonomy to make 

rational and informed choices. It will create the safest online 

dating environment without chilling users’ ability to freely flirt 

and find a match. And it may prevent Rodney Alcala from 

becoming your next online date.  
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would have an obvious chilling effect. It would be impos-
sible for service providers to screen each of their millions 
of postings . . . interactive computer service providers 
might choose to severely restrict the number and type of 
messages posted.”).

189 Supra part III.C.

190 Supra part III.D.

191 Supra part III.C.

192 Supra part IV.D.

193 Supra part IV.C.

194 See White, supra note 184 and associated text.

195 The “safe harbor” would not single out dating websites, 
but would apply generally to all websites seeking liability 
protection under CDA 230.

196 47 U.S.C. § 230(b)(1).
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Introduction

Enactment of the America Invents Act was the biggest 

patent news of 2011, but its most comprehensive provisions 

were implemented September 16, 2012, and March 16, 2013. 

For example, one of its biggest components – the move to 

a first-inventor-to-file system – began on March 16th. Some 

of the major provisions which took effect on September 16th 

give patent challengers opportunities to make their cases at 

the Patent Office instead of in court. Four different proce-

dures were implemented:

•	 Preissuance submission of prior art

•	 Supplemental examination

•	 Interpartes review

•	 Special attack on business method patents.

In a significant en banc ruling, in the CLS Bank case, the 

U.S. Court of Appeals for the Federal Circuit ruled in May 

of this year that computer method and computer-readable 

medium claims on the formulation and trading of risk man-

agement contracts are not eligible for patent protection under 

35 U.S.C. § 101 as drawn to mere “abstract ideas.” The court 

is divided 5-5 as to whether the computer system claims at 

issue are patent eligible.

The Supreme Court issued a ruling in a case involving a 

clash between two provisions of the Copyright Act, the first 

sale doctrine, 17 U.S.C. § 109(a), which gives the owner of 

a lawful copy of a creative work permission to dispose of 

the copy without interference from the copyright owner and 

Section 602(a)(1), which gives a copyright holder the right 

to block imports of a copy made overseas. In a 6-3 ruling, 

the Supreme Court held that the first sale doctrine applies to 

copies of works legally made overseas and imported into the 

United States without permission of the copyright holder.

Finally, just in time for the 2013 college football season, 

in the Hart case, the Third Circuit held in a right of publicity 

case that a video game maker’s “realistic representation[]” of 

a Rutgers University quarterback is not transformative, and 

therefore the use of the player’s likeness is not protectable 

expression under the First Amendment.

PATENTS – Case Law – U.S. Supreme Court

Bowman v. Monsanto, 86 BNA PTCJ’s 118

The U.S. Supreme Court on May 13, 2013, ruled that 

seeds harvested from one crop are “additional copies” of 

Monsanto Co.’s patented invention and thus are not subject 

to the patent exhaustion doctrine. The decision represents 

a victory for Monsanto, whose patents on Roundup Ready 

transgenic seeds have withstood attacks from farmers for 

more than a decade.

PATENTS – Case Law – U.S. Courts of Appeal

Energy Transportation Group Inc. v. William Demant Holding, 

84 BNA’s PTCJ 1029

The U.S. Court of Appeals for the Federal Circuit on Octo-

ber 12, 2012 ruled that a patent based on computer technol-

ogy in 1986 can capture later advances under the doctrine of 

equivalents.

Apple Inc. v. Samsung Electronics Co., 84 BNA’s PTCJ 1022

The U.S. Court of Appeals for the Federal Circuit on 

October 11, 2012 ruled that a preliminary injunction against a 

Samsung smartphone is an abuse of discretion.

CLS Bank International v. Alice Corp., 84 BNA’s PTCJ 990

The U.S. Court of Appeals for the Federal Circuit on Octo-

ber 9, 2012 agreed to rehear en banc a case on how to deter-

mine the patent eligibility under 35 U.S.C. § 101 of method, 

system, and medium claims implemented on a computer. 

The order vacates a split panel decision that computerized 

methods of eliminating risk in bank funds exchanges are pat-

ent eligible.

SanDisk Corp. v. Kingston Technology Co., 84 BNA’s PTCJ 992

The U.S. Court of Appeals for the Federal Circuit on Octo-

ber 9, 2012 ruled that patent infringement under the doctrine 

of equivalents was improperly limited to exclude equivalents 

of subject matter cited in external references. The court 

overturns rulings against flash memory patent holder SanD-

isk Corp., correcting two interpretations of how to apply the 

“disclosure-dedication” rule.

The State of Information Technology Law—2013

By David R. Syrowik, Brooks Kushman PC
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Microsoft Corp. v Motorola, Inc., 84 BNA’s PTCJ 962

The U.S. Court of Appeals for the Ninth Circuit on Sep-

tember 28, 2012 ruled that a district court properly issued 

a preliminary anti-suit injunction, preventing enforcement of 

an injunction imposed by a German court against Microsoft 

Corp.’s Xbox game system.

Akamai Technologies, Inc. v. Limelight Networks Inc.; and 

McKesson Technologies Inc. v. Epic Systems Corp., 84 BNA’s 

PTCJ 785

The U.S. Court of Appeals of the Federal Circuit on 

August 31, 2012, in an en banc, 6-5 split, ruled that a patent 

owner claiming induced infringement no longer has to show a 

single induced entity is liable for direct infringement.

LaserDynamics Inc. v. Quanta Computer Inc., 

84 BNA’s PTCJ 809

The U.S. Court of Appeals for the Federal Circuit on Au-

gust 3, 2012 ruled that entire market value theory is irrelevant 

where laptop computer demand is not driven by disc reader.

Mirror Worlds LLC v. Apple Inc., 84 BNA’s PTCJ 814

The U.S. Court of Appeals for the Federal Court on Sep-

tember 4, 2012 affirmed a District Court reversal of a $208 

million patent judgment by a jury.

ActiveVideo Networks v. Verizon Communications Inc., 84 

BNA’s PTCJ 741

The U.S. Court of Appeals for the Federal Circuit on Au-

gust 24, 2012 ruled that Verizon remains liable for $115 mil-

lion damages for infringement by its FiOS video-on-demand 

service, but a permanent injunction against the service is 

vacated.

MagSil Corp. v. Hitachi Global Storage Technologies Inc., 84 

BNA’s PTCJ 667

The U.S. Court of Appeals for the Federal Circuit on 

August 14, 2012 ruled that patent claims on “10 percent to 

infinity” computer performance measure not enabled.

Bancorp Services LLC v. Sun Life Assurance Company of 

Canada (USA), 84 BNA’s PTCJ 551

The U.S. Court of Appeals for the Federal Circuit on July 

26, 2012 ruled that a patent claim on managing the risk in the 

value of a life insurance policy is not patent eligible under 35 

U.S.C. § 101. Affirming a lower court’s judgment, the appeals 

court distinguishes post-Bilski rules that have addressed the 

patent eligibility of claims focused on an algorithm that is 

implemented on a computer.

01 Communique Laboratory Inc. v. Log Me In Inc., 

84 BNA’s PTCJ 561

The U.S. Court of Appeals for the Federal Circuit on July 

31, 2012 ruled that patent’s internet-based software func-

tions can be distributed over multiple computers.

CLS Bank International v. Alice Corp., 84 BNA’s PTCJ 391

The U.S. Court of Appeals for the Federal Circuit on July 

9, 2012 in a split decision, ruled that computerized methods 

of eliminating risk in bank funds exchanges are patent eli-

gible. Reversing a district court ruling, the majority analyzes 

the “inventive concept” – a term introduced by the Supreme 

Court’s recent decision in Mayo v. Prometheus – of the patent 

claims asserted by looking at the claims as a whole.

In re Mouttet, 84 BNA’s PTCJ 354

The U.S. Court of Appeals for the Federal Circuit on June 

26, 2012 ruled that a nanoprocessor system was obvious as 

mere substitution of nanoscale materials.

In re Ranbus Inc., 103 USPQ2d 1865

The U.S. Court of Appeals for the Federal Circuit on 

August 15, 2012 ruled that invention of claim directed to 

method of operation of synchronous “memory device” was 

anticipated by “memory module” disclosed in prior art refer-

ence manual, since claimed “memory device” can contain 

more than one chip, and may contain controller that provides 

logic necessary to receive and output specific data but does 

not function like central processing unit, since “memory 

control unit” in prior art memory module provided neces-

sary logic, since bus controller of prior art device was clearly 

outside memory module, thereby satisfying claim’s require-

ment that memory device receive block size request from bus 

controller, and since there is consequently no principled way 

to distinguish claim at issue from prior art memory module.

Voter Verified Inc. v. Premier Election Solutions Inc., 

85 BNA’s PTCJ 36

The U.S. Court of Appeals for the Federal Circuit on No-

vember 5, 2012 ruled that automated voting machine makers 

do not infringe a patent that was applied for a month after 

the Florida paper ballots controversy in 2000. The court rules 
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that an article in an online journal is “publicly accessible” as 

qualifying prior art, even if commercial search engines are 

unaware of it, so long as the journal is known by persons of 

skill in the art and it has its own search tool.

ePlus Inc. v. Lawson Software Inc., 85 BNA’s PTCJ 131

The U.S. Court of Appeals for the Federal Circuit on No-

vember 21, 2012 ruled that a patent system claim is indefinite 

for failure to provide corresponding hardware, code, or algo-

rithm to support a “mean” “for processing” limitation.

Soverain Software v. Newegg, 85 BNA’s PTCJ 409

The U.S. Court of Appeals for the Federal Circuit on 

January 22, 2013 ruled that a pre-internet system for com-

puter-based shopping rendered internet e-commerce claims 

obvious. Reversing a lower court’s validity ruling, the appeals 

court takes elements of the CompuServe Mall, which existed 

in the late 1980s, and adds updates based on World Wide 

Web conventions that would be obvious to a person of skill in 

computer science.

Parallel Networks v. Abercrombie & Fitch, 85 BNA’s PTCJ 410

The U.S. Court of Appeals for the Federal Circuit on 

January 16, 2013 ruled that the owner of a website applet-

delivery patent must live with its choice “to pursue a theory 

that allowed it to accuse a larger number of defendants,” and 

so cannot modify its arguments based on a claim construction 

that defeated its infringement complaint. The court also affirms 

a decision not allow an amended complaint in light of a “hardly 

unanticipated” claim construction.

Technology Patents LLC v. T-Mobile (UK) Ltd., 

105 USPQ2d 1257

The U.S. Court of Appeals for the Federal Circuit on 

November 17, 2012 affirmed that grant of summary judgment 

that defendant software providers do not infringe certain 

claims of patent for global paging system using internet since 

plaintiff has not produced sufficient evidence that accused 

paging systems are even capable of meeting disputed limita-

tions of claims in question; however, summary judgment of 

noninfringement as to remaining asserted claims is vacated 

and remanded, since district court based judgment on its 

finding that claims require multiple actors, but claims do not 

present issue of “joint” or “divided” infringement.

Function Media v. Google, 85 BNA’s PTCJ 545

The U.S. Court of Appeals for the Federal Circuit on Feb-

ruary 13, 2013 ruled that Google does not infringe website 

advertising patents that implicate its AdWords and AdSense 

products.

In re Hartman, 85 BNA’s PTCJ 676

The U.S. Court of Appeals for the Federal Circuit on 

March 8, 2013 in a non-precedential ruling affirmed the rejec-

tion of claims under 35 U.S.C. § 112 to inventing the Internet.

Versata Software v. SAP America, 86 BNA’s PTCJ 13

The U.S. Court of Appeals for the Federal Circuit on May 

1, 2013 ruled that the record supported a $345 million award 

for software patent infringement by SAP America Inc. in an 

unusual situation in which a defendant succeeded in getting 

a second damages trial, but the second jury increased the 

award by more than $200 million.

Ceats Inc. v. Continental Airlines Inc., 86 BNA’s PTCJ 18

The U.S. Court of Appeals for the Federal Circuit on April 

26, 2013 in a non-precedential opinion upheld the ruling that 

a patent on online airline and venue seat selection as antici-

pated by Expedia.

CLS Bank International v. Alice Corp., 86 BNA’s PTCJ 120

An en banc U.S. Court of Appeals for the Federal Circuit 

on May 10, 2013 ruled that computer method and computer-

readable medium claims on the formulation and trading of 

risk management contracts are not eligible for patent pro-

tection under 35 U.S.C. § 101 as drawn to mere “abstract 

ideas.” The court is divided 5-5 as to whether the computer 

system claims at issue are patent eligible.

Brilliant Instruments Inc. v. GuideTech LLC, 

105 USPQ2d 1879

The U.S. Court of Appeals for the Federal Circuit on 

February 20, 2013 ruled that accused time interval analyzers, 

which detect timing errors in digital signals of high-speed 

microprocessors, do not literally infringe asserted claims; 

however, patentee’s theory of infringement by equivalents 

does not vitiate requirement that “first current circuit” and 

“capacitor” recited in claims be separate elements, and 

genuine issue of material fact exists as to whether accused 

products infringe under doctrine of equivalents.
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Move Inc. v. Real Estate Alliance Ltd., 105 USPQ2d 1948
The U.S. Court of Appeals for the Federal Circuit on 

March 4, 2013 ruled that accused system does not directly 

infringe claim for computerized method of locating real estate 

properties; however, liability for induced infringement may 

arise when steps of method claim are performed by more 

than one entity, and district court erred by not conducting 

indirect infringement analysis.

Speedtrack Inc. v. Endeca Technologies Inc., 
106 USPQ2d 1442

The U.S. Court of Appeals for the Federal Circuit on April 

16, 2013 in an unpublished opinion ruled that district court in 

action alleging infringement of patent for computer filing system 

in which data storage is linked to assigned categories, did not 

abuse its discretion in holding that defendant was not judicially 

estopped from arguing that disputed claim term “category de-

scription” cannot consist solely of numerical identifiers, despite 

seemingly contrary position taken by defendant in requesting 

reexamination by U.S. Patent and Trademark Office.

In re Bayse, 86 BNA’s PTCJ 342
The U.S. Court of Appeals for the Federal Circuit on June 

5, 2013 in an opinion designated as non-precedential ruled 

that an Internet-based patent application on getting cash 

loan at an ATM when funds were insufficient was obvious.

PATENTS – Case Law – U.S. District Courts

Apple Inc. v. Samsung Electronics Co., 
84 BNA’s PTCJ 739

A jury in the U.S. District Court for the Northern District of 

California on August 24, 2012 awarded nearly $1.05 billion 

to Apple after it finds utility and design patent infringement 

by 25 distinct cell phone and three tablet computer devices 

made by Samsung.

Apple Inc. v. Samsung Electronics Co., 
84 BNA’s PTCJ 416

The U.S. District Court for the Northern District of California 

on July 1, 2012 granted Apple a preliminary injunction when it 

stated that Samsung Nexus Smartphone likely infringes.

Apple Inc. v. Samsung Electronics Co., 
84 BNA’s PTCJ 338

The U.S. District Court for the Northern District of Califor-

nia on June 26, 2012 ordered a preliminary injunction barring 

Samsung Electronics Co. from making, using, offering to sell, 

selling, or importing the Galaxy Tab 10.1 tablet computer in 

the United States. The decision follows a ruling by the Federal 

Circuit denying Apple Inc’s request for an injunction against 

Samsung’s Android-based smart phones but leaving the tablet 

injunction decision up to District Court Judge Lucy H. Koh. 

Apple Inc v. Motorola Inc., 84 BNA’s PTCJ 349

The U.S. District Court for the Northern District of Illinois 

on June 22, 2012 dismissed the Apple – Motorola smart-

phone patent fight for lack of remedy. 

Microsoft Corp. v. Motorola Inc., 103 USPQ2d 1235

The U.S. District Court for the Western District of Wash-

ington on February 27, 2012 granted plaintiff summary 

judgment that defendant patentees entered into binding 

contracts with international standards-setting organizations 

requiring defendants to license, on reasonably nondiscrimi-

natory terms and conditions, patents that have been de-

clared “essential” to practicing standards for interoperability 

of computing devices; however, summary judgment is denied 

on questions of whether defendants’ initial license offer, not 

just final negotiated license, must be on RAND terms, and 

whether defendants’ offers to plaintiff breached defendants’ 

RAND obligations.

Microsoft Corp v. Motorola Inc., 84 BNA’s PTCJ 1023

The U.S. District Court for the Western District of Wash-

ington on October 10, 2012 ruled that Motorola Inc. must 

agree to license standard-essential patents to Microsoft 

Corp., and if the parties cannot come to an agreement, a 

federal court will force one.

IP Engine Inc. v. AOL Inc., 85 BNA’s PTCJ 107

A jury in proceedings in the U.S. District Court for the 

Eastern District of Virginia on November 6, 2012 finds 

Google and AOL infringe ad tracking patents 6,314,420 and 

6,775,664, and awards firm $30 million.

SmartGene v. Advanced Biological Laboratories, 

85 BNA’s PTCJ 348

The U.S. District Court for the District of Columbia ruled 

that Mayo v. Prometheus had no effect on whether a comput-

er-based medical expert system is patent eligible, rejecting 

a patent owner’s motion for reconsideration of her earlier 

decision in the case.
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Apple Inc. v. Samsung Electronics Co., 
85 BNA’s PTCJ 316

The U.S. District Court for the Northern District of Califor-

nia on December 17, 2012 ruled that new evidence prof-

fered by Apple to justify a request for a permanent injunction 

against Samsung smartphones is insufficient. Following a jury 

verdict favoring Apple, the court denies Apple’s motion for a 

permanent injunction and again finds lacking the company’s 

evidence intended to show a causal nexus between Sam-

sung’s infringement and consumer demand. According to 

the court, prior rulings set the standard that Apple bears the 

burden of showing that any identified sales of infringing Sam-

sung phones occurred as a result of Samsung’s incorporation 

of the infringing feature.

Apple v. Samsung Electronics, 85 BNA’s PTCJ 441
The U.S. District Court for the Western District of Califor-

nia on January 29, 2013 ruled that a jury’s $1 billion dam-

ages award against Samsung for infringing Apple Inc.’s 

smartphone patents is supported by the record and therefore 

Samsung is not entitled to either a judgment as a matter of 

law to overturn the verdict, or to new trial. The court does, 

however, grant Samsung judgment as a matter of law that its 

patent infringement is not willful.

Via Vadis Controlling G.m.b.H. v. Skype, Inc., 
85 BNA’s PTCJ 585

The U.S. District Court for the District of Delaware on 

February 21, 2013 ruled that Skype is not compelled to 

disclose its source code in patent infringement litigation in 

Germany and Luxembourg.

Microsoft v. Motorola, 86 BNA’s PTCJ 19
The U.S. District Court for the Western District of Wash-

ington on April 25, 2013 ruled that Motorola Inc.’s offer to Mi-

crosoft Corp. to license patents essential to two widespread 

computing standards is dramatically higher than the compa-

nies would have agreed to in a typical licensing negotiation. 

Consequently, the Court said that Motorola’s patents were 

valued up to 76¢, not $6.00.

PATENTS – Case Law – International Trade Commission 
(ITC)

In the Matter of Certain Mobile Telephones and Wireless 
Communication Devices Featuring Digital Cameras and 

Components Thereof, 84 BNA’s PTCJ 510
The International Trade Commission on July 20, 2012 

ruled that Apple Inc. and Research in Motion Ltd. escape 

liability for patent infringement because the sole patent claim 

asserted by Eastman Kodak Co. is found invalid by the Inter-

national Trade Commission. The decision is a temporary blow 

to Kodak, which is trying to emerge from bankruptcy in part 

by auctioning its patents.

In the Matter of Certain Electronic Devices, Including 

Wireless Communication Devices 

86 BNA’s PTCJ 277

The International Trade Commission on June 4, 2013 is-

sued an exclusion order barring Apple from importing older 

iPhone and iPad models used on AT&T network.

PATENTS – Case Law – U.S. Patent and Trademark Office

SAP America Inc. v. Versata Development Group Inc., 

86 BNA’s PTCJ 335

The Patent Trial and Appeal Board on June 11, 2013 is-

sued its first decision on a post-issuance patent challenge 

enabled by the America Invents Act. The board holds that the 

challenged claims of a “covered business method” patent 

were ineligible for a patent under 35 U.S.C. § 101.

PATENT/ANTITRUST/BANKRUPTCY – Case Law - U.S. 

Court of Appeals

Eatoni Ergonomics Inc. v. Research in Motion Corp., 

84 BNA’s PTCJ 355

The U.S. Court of Appeals for the Second Circuit on June 

21, 2012 ruled that RIM didn’t breach settlement agreement, 

violate Sherman Act.

PATENT/ANTITRUST/BANKRUPTCY – Case Law - U.S. 

District Court

PNY Technologies Inc. v. SanDisk Corp., 

103 USPQ2d 1109

The U.S. District Court for the Northern District of Califor-

nia on April 20, 2012 ruled that plaintiff has made sufficient 

showing in complaint that defendant has monopoly power 

over upstream market for flash memory technology, since 

plaintiff alleges that defendant owns 100 percent of flash 

memory technology patents; however, plaintiff has failed to 

state claims for monopolization or attempted monopolization 

under Sherman Act’s Section 2, or for conspiracy in restraint 

of trade under Section 1.
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Cascades Computer Innovation LLC v. RPX Corp., 
85 BNA’s PTCJ 458

The U.S. District Court for the Northern District of Cali-

fornia on January 24, 2013 a patent troll suffers dismissal of 

Sherman Act claims of android device makers’ boycott.

COPYRIGHTS – Case Law - U.S. Supreme Court

Kirtsaeng d/b/a Bluechristine 99 v. John Wiley & Sons 
Inc., 85 BNA’s PTCJ 695

The U.S. Supreme Court on March 19, 2013 in a 6-3 rul-

ing held that the first sale doctrine, as codified in the federal 

copyright statute, applies to copies of works legally made 

overseas and imported into the United States without the 

permission of the copyright holder.

COPYRIGHTS – Case Law - U.S. Court of Appeal

Capitol Records Inc. v. Thomas-Rasset, 
84 BNA’s PTCJ 792

The U.S. Court of Appeals for the Eighth Circuit on Sep-

tember 11, 2012 ruled that the Due Process Clause does not 

bar a Copyright Act statutory damages award of $222,000 

- $9,250 for each of 24 songs – that a jury awarded against 

an individual who infringed the songs over the internet file-

sharing program.

WPIX Inc. v. iVi Inc., 84 BNA’s PTCJ 740
The U.S. Court of Appeals for the Second Circuit on Au-

gust 27, 2012 affirmed that a paid online service that streams 

broadcast content live to subscribers and offers a remote 

digital video recording service is not a “cable system” entitled 

to a compulsory license under the Copyright Act.

GlobeRanger Corp. v. Software AG, 84 BNA’s PTCJ 713
The U.S. Court of Appeals for the Fifth Circuit on August 

17, 2012 held that business practices suggested by software 

are beyond scope of copyright protection.

Flava Works Inc. v. Gunter d/b/a myVidster.com, 
84 BNA’s PTCJ 622

The U.S. Court of Appeals for the Seventh Circuit on 

August 2, 2012 ruled that website users’ links to infringing 

uploads unlikely to create copyright liability for site.

Society of the Holy Transfiguration Monastery Inc. v. 
Archbishop Gregory of Denver, Colo., 103USPQ2d 1585

The U.S. Court of Appeals for the First Circuit on August 

2, 2012 ruled that plaintiff monastery established that it owns 

valid copyrights in translations of religious texts, and that 

copies of texts available on defendant’s website are sub-

stantially similar to plaintiff’s works, and grant of summary 

judgment of infringement is therefore affirmed.

St. Luke’s Cataract and Laser Institute v. Zurich American 
Insurance, 85 BNA’s PTCJ 509

The U.S. Court of Appeals for the Eleventh Circuit on 

February 7, 2013 ruled that an insurance policy that excludes 

coverage for advertising claims based on the use of another’s 

name or product in the insured party’s email address, domain 

name, or metatags does not preclude coverage for a copy-

right infringement claim based on a website.

Columbia Pictures Industries Inc. v. Fung, 
85 BNA’s PTCJ 748

The U.S. Court of Appeals for the Ninth Circuit on March 

21, 2013 held that a BitTorrent website operator’s invitations 

to users to upload specific infringing content supplied the 

intent necessary to hold him culpable for users’ infringements 

under an inducement of copyright infringement theory.

Luvdarts v. AT&T Mobility, 85 BNA’s PTCJ 751
The U.S. Court of Appeals for the Ninth Circuit on March 

25, 2013 held that AT&T, Verizon, Sprint Nextel, and T-Mobile 

not liable for copyright infringement based on their subscrib-

ers’ alleged unauthorized sharing of copyrighted content on 

the carriers’ multimedia messaging services.

WNET v. Aereo Inc., 85 BNA’s PTCJ 799
The U.S. Court of Appeals for the Second Circuit on April 

1, 2013 ruled that Aereo Inc.’s use of individual antennas 

allowing subscribers to watch television programs online at 

nearly the same time as they are being broadcast, does not 

constitute a public performance under Cablevision.

COPYRIGHTS – Case Law - U.S. District Courts

McGraw-Hill Cos. v. Google Inc.,84 BNA’s PTCJ 989
The U.S. District Court for the Southern District of New York 

on October 4, 2012 one of the parties in a long-running dispute 

over Google Inc.’s mass digitization of books announces that it 

is settling its claim with Google. The Association of American 
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Publishers and Google release a statement that they have 

agreed to settle their now seven-year-old dispute.

Third Degree Films v. Doe, 84 BNA’s PTCJ 996
The U.S. District Court for the District of Massachusetts 

on October 2, 2012 ruled that joinder in BitTorrent cases 

“technically” okay but inappropriate due to potential abuse.

Pacific Stock v. MacArthur & Co., 84 BNA’s PTCJ 1003
The U.S. District Court for the District of Hawaii on Octo-

ber 2, 2012 ruled that Web magazine’s removal of copyright 

notice, adding own, warrants maximum DMCA damages.

Spry Fox LLC v. Lolapps Inc., 84 BNA’s PTCJ 965
The U.S. District Court for the Western District of Wash-

ington on September 18, 2012 ruled that a video game 

maker’s copyright infringement claims against a competitor 

survive dismissal.

AF Holdings LLC v. Doe, 84 BNA’s PTCJ 820
The U.S. District Court for the Northern District of Cali-

fornia on September 4, 2012 ruled that the Copyright Act 

preempts negligence lawsuit alleging failure to secure wire-

less network.

Sony BMG Music Entertainment v. Tenenbaum, 
103 USPQ2d 1902

The U.S. District Court for the District of Massachusetts 

on August 23, 2012 ruled that jury award of $22,500 per 

infringement, for total damages award of $675,000, in action 

against defendant based on his file-sharing of music record-

ings, does not offend due process, since award is neither 

“wholly disproportioned to the offense” nor “obviously unrea-

sonable”, given deference afforded to U.S. Congress in offer-

ing and establishing statutory damages as option to collec-

tion of actual damages, and in increasing penalties for willful 

infringement, and in view of defendant’s particular behavior 

and fact that award not only is within range for willful infringe-

ment, but also below limit for non-willful infringement.

Discount Video Center Inc. v. Does 1-29, 
103 USPQ2d 1759

The U.S. District Court for the District of Massachusetts 

on July 5, 2012 denied a motion to quash subpoena request-

ing identities of 29 Doe defendants from their respective 

internet service providers in case arising from alleged trading 

of copyrighted work in related transactions using BitTorrent 

software.

WNET v. Aereo Inc., 102 USPQ2d 

The U.S. District Court for the Southern District of New 

York on May 18, 2012 ruled that text and structure of pre-

emption statute, 17 U.S.C. § 301(a), suggest that Copyright 

Act preempts unfair competition claim asserted by television 

production, distribution, and transmission companies alleging 

that defendant’s internet-based broadcast television stream-

ing service “unfairly exploit(s) Plaintiffs’ property interests in 

their audiovisual works” for defendant’s commercial benefit, 

even though defendant’s service involves private perfor-

mances that are not actionable under Copyright Act.

Branca v. Mann, 84 BNA’s PTCJ 716

The U.S. District Court for the Central District of California 

on August 10, 2012 ruled that Michael Jackson’s estate is not 

precluded from pursuing claims against “Vault” website.

American Broadcasting Cos. v. Aereo Inc., 

84 BNA’s PTCJ 456

The U.S. District Court for the Southern District of New 

York on July 11, 2012 ruled that the system that Aereo Inc. 

uses to allow its customers to watch and record television 

broadcasts is “materially identical” to the system used in 

Cablevision, and thus the Second Circuit’s determination that 

the Cablevision device does not transmit the broadcast pre-

cludes an issuance of a preliminary injunction against Aereo.

Shutterfly Inc. v. Forever Arts Inc., 84 BNA’s PTCJ 483

The U.S. District Court for the Northern District of Califor-

nia on July 13, 2012 granted Shutterfly a TRO against former 

employee for alleged theft of copyrighted source code.

Siniouguine v. Mediachase Ltd., 84 BNA’s PTCJ 420

The U.S. District Court for the Central District of California 

on June 11, 2012 ruled that a software programmer is em-

ployee even with gaps in receipts of regular salary.

Northland Family Planning Clinic Inc. v. Center for Bio-

Ethical Reform, 84 BNA’s PTCJ 358

The U.S. District Court for the Central District of California 

on June 15, 2012 ruled anti-abortion websites’ use of pro-

choice film was fair use of parody under Section 107.
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Tetrix Holding LLC v. XIO Interactive Inc., 
103 USPQ2d 1959

The U.S. District Court for the District of New Jersey on 

May 30, 2012 ruled that principle that patents and copyrights 

protect distinct aspects of intellectual property does not 

mean that any and all expression related to rule or function 

of video game falls outside protection of copyright law, since 

expression is unprotected only if it is integral to or inseparable 

from idea or function under doctrines of merger or scenes à 

faire, and expression of “method of operation” is copyright-

able if it is distinguished from method itself and is not essential 

to its operation; in present case, defendants’ accused video 

puzzle game is substantially similar to plaintiff’s copyrighted 

game with regard to design and movement of playing pieces, 

as well as other discrete copyrightable elements.

Xcentric Ventures LLC v. Mediolex Ltd., 85 BNA’s PTCJ 19
The U.S. District Court for the Southern District of 

Arizona on October 24, 2012 ruled that a website operator 

that encouraged visitors to post negative reviews on a rival 

gripe site is not contributorily liable for those users’ alleged 

infringement of the rival site’s copyrights.

Malibu Media LLC v. Doe, 85 BNA’s PTCJ 189
The U.S. District Court for the Southern District of New 

York on November 30, 2012 ruled that pornography file-shar-

ing defendant allowed to proceed unnamed due to privacy 

issues.

Fox Television Stations Inc. v. BarryDriller Content 
Systems PLC, 85 BNA’s PTCJ 305

The U.S. District Court for the Central District of California 

on December 27, 2012 ruled that a service that purportedly 

allows subscribers to stream broadcast television content 

to their computers and mobile devices via mini-antennas 

infringes content industry copyrights. The opinion is in ten-

sion with a New York district court’s ruling in July that found 

a similar device non-infringing.

John Wiley & Sons, Inc. v. Williams, 104 USPQ2d 1709
The U.S. District Court for the Southern District of New 

York on November 5, 2012 granted default judgment to 

plaintiff alleging illegal reproduction and distribution of copy-

righted “For Dummies” books over internet using “BitTorrent” 

file-sharing protocol against defendants who have not en-

tered appearance in case, and is awarded $3,000 in statutory 

damages from each defendant.

Aerosoft GMBH v. Does 1-50, 104 USPQ2d 1697

The U.S. District Court for the Southern District of Florida 

on October 23, 2012 stated that plaintiff’s permissive joinder 

of 50 Doe defendants, in action alleging illegal reproduction 

and distribution of copyrighted video game over internet 

using “BitTorrent” file-sharing protocol, is improper under 

Fed.R.Civ.P. 20(a)(2); defendants’ decision to obtain BitTor-

rent software and download same copyrighted work does 

not, in and of itself, constitute “same transaction, occurrence, 

or series of transactions or occurrences.” 

Authors Guild Inc. v. HathiTrust, 104 USPQ2d 1659

The U.S. District Court for the Southern District of New 

York on October 10, 2012 ruled that plaintiff domestic associ-

ational organizations do not have statutory standing to bring 

copyright infringement action, on behalf of their members, 

challenging universities’ agreements with internet search 

engine that allow search engine to create digital copies of 

works in universities’ libraries, since case law interpreting 17 

U.S.C. § 501(b) indicates that Copyright Act does not permit 

copyright holders to have others sue on their behalf.

Ardis Health LLC v. Nankivell, 104 USPQ2d 1856

The U.S. District Court for the Southern District of New 

York on October 23, 2012 ruled that defendant’s state-law 

claim alleging conversion of website is preempted by federal 

copyright law, since conversion claims are routinely held to 

be not quantitatively different from copyright claims, since 

defendant, by alleging that she “created” website, includ-

ing its “design” and “distinctive look,” and that plaintiffs and 

third-party defendant exercised “unauthorized dominion” 

over work and presented it to public as their own, asserts 

claim that falls squarely within general ambit of federal copy-

right law, and since claim does not contain “extra element” 

that would protect conversion claim from preemption.

Routt v. Amazon.com Inc., 105 USPQ2nd 1089

The U.S. District Court for the Western District of Wash-

ington on November 30, 2012 ruled that plaintiff has failed to 

state plausible claim that defendant online retailer is vicari-

ously liable for copyright infringement allegedly committed by 

participants in defendant’s “associates program” since vicari-

ous liability requires some version of agency relationship, and 

plaintiff has not stated plausible claim that associates are not 

“solely responsible” for content of their websites, as stated in 

defendant’s “associates agreement.”
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Ingenuity 13 L.L.C. v. Doe, 85 BNA’s PTCJ 516
The U.S. District Court for the Central District of California 

on February 7, 2013 ruled that unsupported BitTorrent plead-

ings provoke sanctions hearing for plaintiff’s counsel.

Agence France-Presse v. Morel, 85 BNA’s PTCJ 416
The U.S. District Court for the Southern District of New 

York on January 14, 2013 ruled that the terms of service of 

Twitter’s microblogging service do not support the argument 

that posting images on Twitter grants third parties an unre-

stricted license to re-use those images.

Fox Broadcasting Co. v. Dish Network LLC, 
105 USPQ2d 1541

The U.S. District Court for the Central District of California 

on November 7, 2012 ruled that plaintiff owners of copyrights 

in network television programming have failed to establish 

likelihood of success on merits of their claims that defendant 

satellite television service is liable for direct, contributory, 

or vicarious infringement of plaintiffs’ copyrights by making 

available to subscribers set-top boxes that can record broad-

cast network programming, since evidence does not suggest 

that consumers use recording feature for anything other than 

time-shifting in their homes or on mobile devices, which has 

been held to be legitimate, noninfringing practice.

AF Holdings LLC v. Doe, 105 USPQ2d 1490
The U.S. District Court for the Northern District of Califor-

nia on January 7, 2013 ruled that plaintiff, in action in which 

prior complaints alleged only negligence against defendant, 

is denied leave to file second amended complaint alleging 

direct and contributory infringement against same defendant 

by means of online file sharing using “BitTorrent” transfer 

protocol.

Metabyte Inc. v. NVIDIA Corp., 106 USPQ2d 1931
The U.S. District Court for the Northern District of Califor-

nia on April 22, 2013 ruled plaintiff’s claim for unfair business 

practices under California law is preempted by Copyright 

Act, since claim alleges that defendant company created 

and sold products that were substantially similar to plaintiff’s 

copyrighted software, and that products included plaintiff’s 

proprietary information by way of direct copies and derivative 

works acquired through alleged theft and copying of soft-

ware, and since reproduction of copyrighted works, prepara-

tion of derivative works, and distribution of copies to public 

are all rights granted under Copyright Act.

Capitol Records L.L.C. v. ReDigi Inc., 85 BNA’s PTCJ 802
The U.S. District Court for the Southern District of New 

York on March 30, 2013 held that the operators of an online 

music marketplace that allows users to buy and sell their 

legally downloaded music tracks are liable for direct and sec-

ondary copyright infringement. The court rejects ReDigi Inc.’s 

argument that the resale of the digital tracks is protected by 

the first-sale doctrine.

Faktor v. Yahoo! Inc., 85 BNA’s PTCJ 942
The U.S. District Court for the Southern District of New 

York on April 16, 2013 ruled that the Copyright Act preempts 

Yahoo! idea-stealing suit.

Football Association Premier League v. YouTube, 
86 BNA’s PTCJ 165

The U.S. District Court for the Southern District of New 

York on May 15, 2013 stated that copyright claim are “poor 

candidates for class-action treatment,” as it denies class 

certification to a worldwide group of plaintiffs claiming their 

works had been uploaded to YouTube Inc. without their 

consent.

David v. CBS Ineractive Inc., 106 USPQ2d 1773
The U.S. District Court for the Central District of California 

on February 19, 2013 denied plaintiff recording artists and 

copyright owners preliminary injunction in action alleging that 

defendants induced infringement of copyrights through use 

of peer-to-peer file sharing software, since there is no evi-

dence of any ongoing distribution of any file-sharing software 

by defendants with object of promoting its use to infringe 

copyright, as shown by clear expression or other affirmative 

steps taken to foster infringement.

Design Data Corp. v. Unigate Enterprise Inc., 
105 USPQ2d 1718

The U.S. District Court for the Northern District of Cali-

fornia on January 29, 2013 ruled that a claim for restitution 

under theory of breach of contract implied in law/quantum 

meruit, based on alleged unauthorized copying and use of 

plaintiff’s copyrighted structural steel detailing software, is 

pre-empted by federal copyright law, since claim based on 

implied in-law contract includes no “extra element” in addi-

tion to defendant’s unauthorized use of copyrighted work, 

and is therefore equivalent to rights protected by Copyright 

Act.
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AF Holdings LLC v. Rogers, 105 USPQ2d 1723

The U.S. District Court for the Southern District of Cali-

fornia on January 29, 2013 ruled that plaintiff’s claim alleging 

that defendant was negligent in either failing to secure his 

internet connection or permitting someone to use his internet 

connection, resulting in infringement of copyright in plaintiff’s 

video, is preempted by Copyright Act, since claim is equiva-

lent to contributory infringement claim to extent it rests on 

theory of knowing facilitation of infringement; claim also fails 

to extent it is based on purported “duty” to properly secure 

internet connection or to monitor use of secured connection 

by others.

Associated Press v. Meltwater U.S. Holdings Inc., 

106 USPQ2d 1509

The U.S. District Court for the Southern District of New 

York on March 21, 2013 ruled that purpose and character of 

use of copyrighted news articles weighs against finding of 

fair use by defendant online news monitoring service, which 

uses computer program to “scrape” articles and provide 

excerpts thereof to daily reports sent to subscribers, and 

plaintiff news cooperative is granted summary judgment on 

fair-use defense.

COPYRIGHTS/CRIMINAL – Case Law - U.S. Court of 

Appeals

United States v. Fair, 85 BNA’s PTCJ 99

The U.S. Court of Appeals for the District of Columbia on 

November 9, 2012 ruled that the district court erred when it 

ordered a defendant who sold pirated software on eBay to 

pay as restitution the defendant’s profit instead of the victim’s 

lost profits.

COPYRIGHTS/CRIMINAL – Case Law - U.S. District Court

United States v. Dotcom, 84 BNA’s PTCJ 1037

The U.S. District Court for the Eastern District of Virginia 

on October 5, 2012 ruled in a file sharing case that a criminal 

summons may be mailed to Megaupload’s alter ego.

United States v. Blanco, 85 BNA’s PTCJ 43

The U.S. Attorney acting in the U.S. District Court for the 

Northern District of California on October 31, 2012 said that a 

Northern California man is sentenced to 27 months in prison 

and ordered to pay $200,000 restitution after his guilty plea 

to criminal copyright infringement in a case that resulted in 

the seizure of more than 20,000 counterfeit DVDs.

United States v. Sheikh, 85 BNA’s PTCJ 144
A Baltimore man, in the U.S. District for the District of 

Maryland on November 19, 2012 pleaded guilty to mass 

reproduction and distribution of popular software programs.

United States v. Newsome, 85 BNA’s PTCJ 248
The U.S. District Court for the Eastern District of Virginia 

on December 3, 2012 sentenced a website owner/operator to 

11 months for selling copies of pirated software.

United States v. Ferrer, 85 BNA’s PTCJ 918
The U.S. District Court for the Eastern District of Virginia 

on April 10, 2013 sentenced a member of a major movie 

piracy group to 23 months in prison.

COPYRIGHTS/DMCA – Case Law – U.S. Court of Appeals

UMG Recordings Inc. v. Shelter Capital Partners L.L.C., 
85 BNA’s PTCJ 698

The U.S. Court of Appeals for the Ninth Circuit on March 

14, 2013 ruled that actual knowledge and “red flag” knowl-

edge of infringement by users of an online service are two 

ways that a service provider can lose protection of a safe 

harbor, but both require knowledge of specific instances of 

infringement, not a generalized awareness that infringement 

might be taking place, superseding a 2011 opinion for recon-

sideration in light of another federal appeals court’s ruling on 

similar issues.

COPYRIGHTS/DMCA – Case Law – U.S. District Courts

Obodai d/b/a Heptad v. Demand Media Inc., 
84 BNA’s PTCJ 361

The U.S. District Court for the Southern District of New 

York on June 12, 2012 held that keyword ad placement, web-

site metrics don’t yield notice of website’s infringement.

Lenz v. Universal Music Corp., 105 USPQ2d 1635
The U.S. District Court for the Northern District of Cali-

fornia on January 24, 2013 ruled that defendants copyright 

owners, in action alleging that they made material misrep-

resentations in issuing Digital Millennium Copyright Act 

“takedown” notice that caused plaintiff’s home video to be 

removed from video-hosting website, have failed to estab-

lish that plaintiff is precluded from recovering any damages 

under 17 U.S.C. § 512(f), since plaintiff could potentially 

recover minimal expenses, such as costs of electricity used 

to power her computer while attempting to have her video 
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reinstated, even though such costs are not substantial eco-

nomic damages.

Tuteur v. Crosley-Curcuran, 85 BNA’s PTCJ 916
The U.S. District Court for the District of Massachusetts 

on April 10, 2013 ruled that a blogger’s DMCA challenge to 

rival’s posting of her gesture photo not actionable. 

Viacom International Inc. v. YouTube Inc., 
85 BNA’s PTCJ 975

The U.S. District Court for the Southern District of New 

York on April 18, 2013 held that an internet service provider 

only forfeits protection under the Digital Millennium Copyright 

Act if it “influence(s) or participate(s)” in infringement activi-

ties perpetrated by its users. The court says that YouTube 

Inc.’s general awareness of infringing clips on its servers 

does not impose upon the company an affirmative duty to 

search for and remove infringing material.

Perfect 10 Inc. v. Yandex N.V., 86 BNA’s PTCJ 62
The U.S. District Court for the Northern District of Califor-

nia on May 7, 2013 ruled that DMCA takedown notices need 

not be in most convenient forms for a service provider in 

order to comply with Federal law.

Capitol Records, Inc. v. MP3tunes L.L.C., 
86 BNA’s PTCJ 114

The U.S. District Court for the Southern District of New 

York on May 14, 2013 “reluctantly” agrees to reconsider MP-

3tunes’ red flag liability under DMCA.

COPYRIGHTS/DMCA – Case Law – State Courts – New York

UMG Recordings v. Escape Media Group, 
86 BNA’s PTCJ 9

The New York Supreme Court, Appellate Division on April 

23, 2013 ruled that the Digital Millennium Copyright Act’s 

safe harbor provision does not apply to internet service pro-

viders’ user-directed infringement of sound recordings made 

before February 15, 1972.

COPYRIGHTS/JURISDICTION – Case Law – U.S. District 
Court

Penguin Group (USA) Inc. v. American Buddha, 
85 BNA’s PTCJ 662

The U.S. District Court for the Southern District of New 

York on March 7, 2013 ruled that failure to show “substantial 

revenue” dooms copyright infringement claim against web-

site for lack of personal jurisdiction.

Rhapsody Solutions LLC v. Cryogenic Vessel Alternatives, 

Inc., 85 BNA’s PTCJ 671

The U.S. District Court for the Southern District of Texas 

on March 5, 2013 ruled that a company subject to jurisdiction 

in Texas for accessing server to evaluate program.

COPYRIGHTS/DISCOVERY – Case Law – U.S. District Court

Obodai v. Indeed Inc., 85 BNA’s PTCJ 861

The U.S. District Court for the Northern District of Califor-

nia on March 21, 2013 ruled that a defendant in a copyright 

infringement proceeding may subpoena from Google Inc. 

nine months’ worth of internet protocol address information 

linked to a plaintiff’s Gmail account.

TRADEMARKS – Case Law – U.S. Supreme Court

Already LLC v Nike Inc., 85 BNA’s PTCJ 341

The U.S. Supreme Court on January 9, 2013 affirmed, in 

a unanimous ruling, that Nike Inc.’s covenant not to sue a 

competitor for trademark infringement, delivered after Nike 

has filed an infringement lawsuit against the competitor and 

even then only after the competitor has filed a counterclaim 

seeking a cancellation of Nike’s mark, divested the federal 

district court of Article III jurisdiction.

TRADEMARKS – Case Law – U.S. Court of Appeals

Gibson v. Texas Department of Insurance, 

104 USPQ2d 2029

The U.S. Court of Appeals for the Fifth Circuit on October 

30, 2012 ruled that plaintiff sufficiently pleaded as-applied 

challenge to Tex. Lab. Code § 419.002, which prohibits 

parties from using, for advertising purposes, term “Texas” 

in combination with “workers’ compensation” or “workers’ 

comp.” since Texas government has not shown that plain-

tiff’s “texas-workerscomplaw.com” domain name is inher-

ently misleading, and domain name is entitled to some First 

Amendment protection.

Community Trust Bancorp Inc. v. Community Trust 

Financial Corp., 84 BNA’s PTCJ 747

The U.S. Court of Appeals for the Sixth Circuit on August 

23, 2012 ruled that a bank with only a handful of customers 
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in Kentucky could not be sued for trademark infringement 

in the state based on those customers’ use of its banking 

website.

Lens.com Inc. v. 1-800 Contacts Inc., 84 BNA’s PTCJ 614

The U.S. Court of Appeals for the Federal Circuit on 

August 3, 2012 ruled that use of software to sell goods online 

does not support finding that it is in commerce.

Papa Ads LLC v. Gatehouse Media Inc., 104 USPQ2d 1238

The U.S. Court of Appeals for the Sixth Circuit on June 

13, 2012 affirmed a summary judgment that plaintiff’s de-

scriptive mark “iShopStark.com” lacks secondary meaning in 

action alleging that mark, which is domain name for website 

that promotes goods and services of businesses in Stark 

County, Ohio, is infringed by defendants’ “ShopNStark.com” 

domain name for competing website.

TRADEMARKS – Case Law – U.S. District Court

CollegeSource Inc. v. AcademyOne Inc., 

85 BNA’s PTCJ 17

The U.S. District Court for the Eastern District of Pennsyl-

vania on October 25, 2012 ruled that an online educational 

services company’s purchase of a competitor’s marks to trig-

ger web advertisements was not infringing.

AK Metals v. Norman Industrial Materials, 

85 BNA’s PTCJ 480

The U.S. District Court for the Southern District of Cali-

fornia on January 31, 2013 ruled that a business that used a 

competitor’s mark in key word ads, indicating that the spon-

sored result was “related to” the user’s search terms, likely 

did not infringe the competitor’s mark.

Deckers Outdoor v. Doe, 85 BNA’s PTCJ 418

The U.S. District Court for the Northern District of Illinois 

on January 16, 2013 ruled that the sale of counterfeit Ugg 

products through domain names incorporating the mark is 

likely to cause consumer confusion and irreparable harm to 

the brand.

Rovio Entertainment Ltd. v. Royal Plush Toys Inc., 

85 BNA’s PTCJ 70

The U.S. District Court for the Northern District of Cali-

fornia on November 6, 2012 ruled that the developer of 

the popular Angry Birds video game failed to meet the 

heightened threshold of demonstrating in its trademark and 

copyright infringement lawsuit to win an ex parte temporary 

restraining order against alleged counterfeiters of Angry Birds 

merchandise.

Temper-Pedic International Inc. v. Angel Beds LLC., 
85 BNA’s PTCJ 69

The U.S. District Court for the Southern District of Texas 

on November 6, 2012 ruled that a complaint by the maker of 

Tempu-Pedic “memory foam” mattresses and pillows regard-

ing a competitor’s use of its trademarks in its website was 

sufficient to adequately notify the defendant of the claims 

and to allow it to craft an answer.

Prosperity Bancshares Inc. v. Town and Country Financial 
Corp., 85 BNA’s PTCJ 517

The U.S. District Court for the Central District of Illinois 

on February 5, 2013 ruled that a Bank’s locale in trademark 

dispute matters despite internet’s potential to widen market.

iCall Inc. v. Tribair Inc., 85 BNA’s PTCJ 137
The U.S. District Court for the Northern District of Califor-

nia on November 21, 2012 ruled that owner of iCall mark for 

VoIP services fails to enjoin competitor’s use of WiCall mark.

Jurin v. Google Inc., 104 USPQ2d 1480
The U.S. District Court for the Eastern District of Cali-

fornia on October 17, 2012 granted summary judgment to 

defendant internet search engine provider on Lanham Act 

and state-law claims based on defendant’s use of plaintiff’s 

“Styrotrim” mark as keyword that plaintiff’s competitors may 

bid on to secure “sponsored link” that appears on search 

results page when users search for “Styrotrim,” since plaintiff 

has proffered no evidence demonstrating that any likelihood-

of-confusion factors weigh in his favor.

Pair Networks Inc. v. Soon, 85 BNA’s PTCJ 521
The U.S. District Court for the Western District of Penn-

sylvania on February 6, 2013 ruled that a cybersquatting 

infringer loses twitter handle by default.

Timelines Inc. v. Facebook Inc., 85 BNA’s PTCJ 823
The U.S. District Court for the Northern District of Illinois 

on April 1, 2013 ruled that evidence that a social media com-

pany generically used the word “timeline” to drive traffic to its 
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website and discontinued the practice after such gains were 

optimized does not amount to a showing of such repeated 

use of the term that the company renders its registered 

“TimeLines” trademarks generic through its own actions.

Elcometer Inc. v. TQC-USDA Inc., 85 BNA’s PTCJ 938

The U.S. District Court for the Eastern District of Michi-

gan on April 9, 2013 ruled that a company whose authorized 

distributors allegedly bought a competitor’s registered trade-

mark as a Google adword could be held contributorily liable 

for federal and state trademark infringement.

Craigslist v. 3Taps, 86 BNA’s PTCJ 7

The U.S. District Court for the Northern District of Cali-

fornia on April 30, 2013 ruled that Craigslist’s trademark 

infringement, breach of contract, and Computer Fraud and 

Abuse Act claims against services that allegedly scraped 

user-generated content from Craigslist’s local classified ads 

and redistributed the data through their own proprietary sys-

tems survive dismissal.

J.T. Colby & Co. d/b/a Brick Tower Press v. Apple, 

86 BNA’s PTCJ 135

The U.S. District Court for the Southern District of New York 

on May 8, 2013 ruled that a group of publishing companies 

asserting unregistered trademark rights in the term “ibooks” 

against Apple Inc. fails to establish that it had any enforceable 

trademark rights or that Apple’s use of “iBooks” for its e-reader 

software would create a likelihood of reverse confusion.

General Steel Domestic Sales v. Chumley, 

86 BNA’s PTCJ 188

The U.S. District Court for the District of Colorado on May 

7, 2013 ruled that Armstrong Steel Corp.’s use of a competi-

tor’s trademarked term as a keyword in its Google AdWords 

campaign does not constitute trademark infringement be-

cause it was not likely to confuse consumers.

Deckers Outdoor Corp. v. Does 1-100, 105 USPQ2d 1899

The U.S. District Court for the Northern District of Il-

linois on January 16, 2013 granted a preliminary injunction 

to plaintiff alleging infringement of its “UGG” trademarks 

for footwear against defendant anonymous entities selling 

counterfeit products on internet; pursuant to TRO already in 

effect, defendants’ “PayPal” and other accounts associated 

with accused internet domain names will remain frozen.

Kerodin v. ServiceMagic Inc., 106 USPQ2d 1425

The U.S. District Court for the District of Maryland on 

March 11, 2013 ruled that plaintiffs have failed to allege facts 

demonstrating that they hold exclusive ownership of nine 

domain names at issue, since plaintiffs’ registration of domain 

names in 2006 was not sufficient, by itself, to establish owner-

ship over alleged marks, and plaintiffs have not alleged that 

they engaged in continuous commercial use of marks during 

months and years preceding initiation of instant action in 2011.

True Fit Corp. v. True & Co., 106 USPQ2d 1405

The U.S. District Court for the District of Massachusetts 

on March 4, 2013 ruled that infringement plaintiff is not likely 

to succeed on merits of claim that defendant e-commerce 

lingerie retailer’s use of term “True” infringes plaintiff’s “Find 

Your True Fit,” “True Fit,” and “True to You” trademarks, and 

preliminary injunction that would prohibit defendant from us-

ing marks containing word “True” in connection with person-

alized fit-matching software and services is denied.

Macy’s Inc. v. Strategic Marks LLC, 106 USPQ2d 1582

The U.S. District Court for the Northern District of Califor-

nia on March 19, 2013 denied summary judgment to plaintiffs 

that defendant has not satisfied Lanham Act’s use-in-com-

merce requirement for service marks that are subject of de-

fendant’s infringement counterclaim, even though defendant 

has created website that describes its proposed retail busi-

ness, but has not sold accessories, apparel, or other prod-

ucts, and has not opened boutiques or stores referenced on 

its site, since defendant owns federal registrations for marks, 

and there are disputed issues of material fact as to whether 

defendant’s sales- and nonsales-related activities suffice to 

meet use-in-commerce requirement.

Dudley d/b/a HealthSource Chiropractic v. HealthSource 

Chiropractic Inc., 84 BNA’s PTCJ 669

The U.S. District Court for the Western District of New York 

on August 7, 2012 ruled that the internet is not geographic 

zone over which one mark holder can have exclusive rights.

Amerigas Propane LP v. Opinion Corp. d/b/a 

Pissedconsumer.com, 84 BNA’s PTCJ 418

The U.S. District Court for the Eastern District of Penn-

sylvania on June 19, 2012 accepted a claim of initial interest 

confusion in case against online gripe site.
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Montblanc-Simplo GmbH v. Cheapmontblancpens.com, 
101 USPQ2d 1161

The U.S. District Court for the Eastern District of Virginia 

on July 5, 2012 ruled that plaintiff asserting in rem action 

for violation of Anticybersquatting Consumer Protection Act 

against 265 internet domain names is granted default judg-

ment on its claim for relief under 15 U.S.C. § 1125(D)(1), since 

accused domain names are confusingly similar to plaintiff’s 

“Montblanc” mark, and since registrants of domain names 

have demonstrated bad-faith intent to profit from plaintiff’s 

mark; permanent injunction orders transfer of infringing do-

main names to plaintiff.

Libya v. Miski, 103 USPQ2d 1927
The U.S. District Court for the District of Columbia on 

September 6, 2012 ruled that plaintiff’s “Embassy of Libya” 

and “Libyan Embassy” marks are descriptive, and absent evi-

dence of secondary meaning, plaintiffs cannot pursue trade-

mark infringement and anticybersquatting claims against 

“expeditor of document legalization for use of domain names 

such as “embassyoflibya.org”.

Florida VirtualSchool v. K12 Inc., 103 USPQ2d 1853
The U.S. District Court for the Middle District of Florida 

on July 16, 2012 ruled that Florida law that converted 

plaintiff provider of online educational courses into state 

agency, Fla. Stat. § 1002.37, does not grant plaintiff owner-

ship of “Florida VirtualSchool” and “FLVS” trademarks that 

plaintiff used and registered with U.S. Patent and Trademark 

Office, since statute permits plaintiff’s board of trustees to 

“acquire, enjoy, use and dispose of patents, copyrights, 

trademarks, licenses, and rights or interests thereunder or 

therein,” but states that “[o]wnership of all such” intellec-

tual property “shall vest in the state, with the board having 

full right of use and full right to retain the revenues derived 

therefrom.”

TRADEMARKS – Case Law – U.S. Patent and Trademark 
Office

In re Azteca Systems Inc., 102 USPQ2d 1955
The Trademark Trial and Appeal Board on April 19, 2012 

ruled that Applicant’s “GIS Empowered by Cityworks” mark, 

as displayed on webpage submitted by applicant as speci-

men of use, fails to create association with applicant’s com-

puter software for management of public works and utilities 

assets, and fails to serve as indicator of source of those 

goods, since mark is distant from description of software on 

webpage, and is separated from that description by more 

than 15 lines of text concerning marginally related topics.

City National Bank v. OPGI Management GP Inc./Gestin 
OPGI Inc., 106 USPQ2d 1668

The Trademark Trial and Appeal Board on April 26, 2013 

ruled that respondent management company, in cancella-

tion proceeding, has failed to demonstrate that it has ever 

used disputed term “TreasuryNet” as mark in commerce 

in connection with recited services of providing financial 

information, since respondent claims that it provides financial 

information directly to its employees through “TreasuryNet” 

database on its intranet site, but primary beneficiary of such 

services is respondent itself, not employees who are access-

ing database in order to perform their jobs.

Embarcadero Technologies Inc. v. RStudio Inc., 
105 USPQ2d 1825

The Trademark Trial and Appeal Board on February 14, 

2013 ruled that applicant facing claim of likelihood of confu-

sion in opposition proceeding has established successful de-

fense, under 15 U.S.C. § 1068, based on amended descrip-

tion of goods and services in its applications for registration 

of “RStudio” mark for software and related services.

America’s Best Franchising Inc. v. Abbott, 
106 USPQ2d 1546

The Trademark Trial and Appeal Board on March 20, 

2013 ruled that fact that parties’ marketing efforts for their 

respective “3 Palms” hotels “overlap” on internet does not 

mean that relevant territory, for purposes of concurrent use 

proceeding, is entire United States, since hotel services are 

by definition rendered in particular geographic location, even 

if they are also offered, by same ultimate source, in other 

locations under same mark, since creation of internet has not 

rendered Lanham Act’s concurrent-use provisions moot, and 

since fact that both parties’ services are promoted and offered 

online is not sufficient to result in likelihood of confusion.

In re Rogowski, 85 BNA’s PTCJ 287
The Trademark Trial and Appeal Board on December 11, 

2012 ruled that a YouTube screen shot of a trademark does 

not show “use in commerce” for registration purposes.

In re Powermat, 85 BNA’s PTCJ 415
The Trademark Trial and Appeal Board on January 17, 



Michigan IT Lawyer 

37  	Vol. 30, Issue 5   	October 2013

2013 ruled that a sequence of “chirp” sounds that play when 

a cell phone is placed on or taken off a battery charging de-

vice is not inherently distinctive, and thus the sound mark is 

not eligible for registration. The board notes that the battery 

chargers in fact emit chirp sounds in their normal course of 

operation.

ChaCha Search Inc. v. Grape Technology Group Inc, 
105 USPQ2d 1298

The Trademark Trial and Appeal Board on December 27, 

2012 granted summary judgment to opposer that its involved 

service mark “242242” is not merely descriptive of its search 

engine services for obtaining specific user-requested infor-

mation, even though mark identifies short message services 

(i.e. SMS) number, used to send messages between mobile 

telephones, through which customers obtain opposer’s ser-

vices, since SMS number does not identify ingredient, quality, 

characteristic, function, feature, purpose, or use of opposer’s 

services simply because it provides means of accessing 

those services.

TRADEMARKS – Case Law – State Court – California

Tre Miklano LLC v. Amazon.com Inc., 84 BNA’s PTCJ 758
The California Court of Appeal, Second District, on 

August 22, 2012 ruled that notice of alleged infringement cre-

ates no duty for Amazon to remove listing.

TRADEMARKS – Case Law – State Court – Massachusetts

Jenzabar Inc. v. Long Bow Group Inc., 85 BJA’s PTCJ 14
The Massachusetts Appeals Court on October 18, 2012 

ruled that a film producer’s use of a former Tiananmen 

Square protestor’s trademarks in metatags on its Tiananmen 

Square documentary’s website was not infringing.

TRADEMARK/CYBERSQUATTING – Case Law – U.S. 
Court of Appeals

Pensacola Motor Sales Inc. v. Eastern Shore Toyota LLC, 
84 BNA”s PTCJ 423

The U.S. Court of Appeals for the Eleventh Circuit on 

June 21, 2012 ruled that jury instruction error did not bolster 

mark owner’s ACPA appeal.

TRADEMARK/CYBERSQUATTING – Case Law – U.S. 
District Court

Aviva USA Corp. v. Vazirani, 84 BNA”s PTCJ 1035
The U.S. District Court for the District of Arizona on Octo-

ber 2, 2012 ruled that “Cybergripe” site did not make com-

mercial use of plaintiff’s trademarks, trade dress.

Louis Vuitton Malletier S.A. v. 100Wholesale.com, 
85 BNA’s PTCJ 290

The U.S. District Court for the Southern District of Florida 

on November 30, 2012 issued a preliminary injunction compel-

ling disclosures from proxies in a mass cybersquatting case.

ViaView Inc. v. Blue Mist Media, 105 USPQ2d 1304
The U.S. District Court for the District of Nevada on 

November 30, 2012 ruled that plaintiff claiming rights in term 

“isanyoneup” as trademark for its campaign to stop “bul-

lying behavior” is likely to succeed on merits of claim that 

defendants’ use of term “isanyoneup,” in domain names for 

websites where they publish “involuntary pornography,” vio-

lates Anticybersquatting Consumer Protection Act, 15 U.S.C. 

§ 1125(d), and plaintiff is granted temporary restraining order 

prohibiting defendants from using term in domain names for 

their sites.

TRADEMARKS/RIGHT OF PUBLICITY – Case Law – U.S. 
District Court

Fraley v. Facebook Inc., 104 USPQ2d 1630
The U.S. District Court for the Northern District of Cali-

fornia on August 17, 2012 denied preliminary approval to 

parties’ agreement to settle class action, alleging violations of 

California law stemming from use of names and/or likenesses 

of members of defendant social networking website to 

promote products and services through “Sponsored Stories” 

advertising practice, since provisions awarding $10 million cy 

pres payment to organizations involved in internet privacy is-

sues, and permitting plaintiffs to apply for up to $10 million in 

attorneys’ fees without objection by defendant, raise serious 

concerns.

TRADEMARKS/UNFAIR COMPETITION – Case Law – U.S. 
District Court

Allure Jewelers Inc. v. Ulu, 104 USPQ2d 1231
The U.S. District Court for the Southern District of Ohio 

on September 20, 2012 ruled that plaintiff has failed to state 

claim for “hot news” misappropriation under common law by 
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alleging that defendant improperly “scraped” or copied infor-

mation about jewelry and gold items from plaintiff’s internet 

advertisements for use in defendant’s advertisements for same 

products, since, even if it is assumed that “hot news” misap-

propriation claim would survive preemption by federal copy-

right law, there is no support for such claim under Ohio law.

TRADEMARKS/UNFAIR TRADE PRACTICES – Case Law – 

U.S. Court of Appeals

Contour Design Inc. v. Chance Mold Steel Co., 

104 USPQ2d 1509

The U.S. Court of Appeals for the First Circuit on Septem-

ber 4, 2012 ruled that defendant’s computer mouse was not 

“derived from” plaintiff’s design in violation of parties non-

disclosure agreement; “derivation” requires appropriation of 

some novel property of plaintiff’s products.

TRADE SECRETS – Case Law – U.S. Court of Appeals

United States v. Howley, 85 BNA’s PTCJ 472

The U.S. Court of Appeals for the Sixth Circuit on Febru-

ary 4, 2013 ruled that evidence that two engineers secretly 

took pictures of some of Goodyear’s equipment – which the 

company that employed the engineers is trying to recreate – 

is sufficient to sustain the engineers’ criminal convictions un-

der the Economic Espionage Act of 1996, 18 U.S.C. § 1832. 

The defendants, who were visiting Goodyear’s plant in order 

to do repair work on some machines, took the photographs 

using a cell phone and did so only after they had been left 

alone by Goodyear employees.

MacDermid Inc. v. Deiter, 105 USPQ2d 1500

The U.S. Court of Appeals for the Second Circuit on 

December 26, 2012 ruled that Connecticut’s long-arm stat-

ute permits exercise of jurisdiction over former employee of 

plaintiff who sent, via e-mail, plaintiff’s allegedly confidential 

and proprietary information from her business account to her 

personal account, even though defendant physically interacted 

only with computers in Canada when sending e-mail at issue.

Wellogix Inc. v. Accenture LLP, 106 USPQ2d 1796

The U.S. Court of Appeals for the Fifth Circuit on May 

15, 2013 ruled that once plaintiff makes out prima facie case 

for existence of trade secret, burden is on defendant to 

show that patent covers same subject matter, and therefore 

discloses, claimed trade secret; in present case, in which 

plaintiff’s patents were not introduced into record, plaintiff 

presented sufficient evidence to support jury’s finding that 

plaintiff’s software for estimating well construction costs in oil 

and gas industry contained trade secrets.

TRADE SECRETS – Case Law – U.S. District Court

Wang v. Palo Alto Networks Inc., 85 BNA’s PTCJ 483
The U.S. District Court for the Northern District of Califor-

nia on January 31, 2013 ruled that a U.S. patent application 

on firewall technology contained trade secrets at least until 

the patent application was published.

Beacon Wireless Solutions Inc. v. Garmin International, 
Inc., 103 USPQ2d 1721

The U.S. District Court for the Western District of Virginia 

on May 9, 2012 denied summary judgment that plaintiffs lack 

trade secret protection for combination of design features 

for their vehicle fleet management system, and in technical 

information provided to defendants in development of soft-

ware application; however, defendants are granted summary 

judgment that they did not misappropriate trade secrets em-

bodied in plaintiffs’ source code and other technical details 

of their software.

Ameriprise Financial Services Inc. v. Koenig, 
104 USPQ2d 1280

The U.S. District Court for the District of New Jersey on 

February 6, 2012 ruled that plaintiff financial services firm has 

shown likelihood of success on merits of its claim for breach 

of employment agreement against defendant former em-

ployee, who sent protected client information to his personal 

e-mail address before leaving firm to work for competitor; 

however, plaintiff has not established likelihood of success 

on merits of its claim for misappropriation of trade secrets, 

since information defendant forwarded likely contained trade 

secrets, but extent of resulting harm is unclear.

Beacon Wireless Solutions Inc. v. Garmin International, 
Inc., 103 USPQ2d 1721

The U.S. District Court for the Western District of Virginia 

on May 9, 2012 denied summary judgment that plaintiffs lack 

trade secret protection for combination of design features 

for their vehicle fleet management system, and in technical 

information provided to defendants in development of soft-

ware application; however, defendants are granted summary 

judgment that they did not misappropriate trade secrets em-

bodied in plaintiffs’ source code and other technical details 

of their software.
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TRADE SECRETS/CRIMINAL – Case Law – U.S. District 
Court 

United States v. Yang, 84 BNA’s PTCJ 920
The Justice Department in the U.S. District Court for 

the Northern District of Illinois on September 19, 2012 an-

nounced that Chunlai Yang, an ex-software engineer at CME 

Group Inc. pled guilty to two counts of trade secret theft 

based on his illicit downloading of CME trade secrets and 

source code relating to CME’s “Globex” trading platform, 

which he intended to use to develop a trading platform for 

the Zhangjiagang China chemical electronic trading ex-

change. Yang now faces a maximum of 10 years in prison 

and a $250,000 fine for each count.

TRADE SECRETS/CRIMINAL – Case Law – State Court - 
New York

People v. Aleynikov, 84 BNA’s PTCJ 675
The District Attorney for New York County Criminal Court 

on August 9, 2012 announced that a former programmer at 

Goldman Sachs faces state charges over code theft.

COMPUTER FRAUD AND ABUSE ACT (CFAA) – Case Law 
– U.S. Court of Appeals

United States v. Nosal, 676 F.3d 854
The U.S. Court of Appeals for the Ninth Circuit on April 

10, 2012 in an en banc decision, adopted a narrow reading of 

the Computer Fraud and Abuse Act, finding that violating an 

employer computer policy or a website’s terms of service is 

not a violation of federal law.

WEC California Energy Solutions LLC v. Miller, 
687 F.3d 199

The U.S. Court of Appeals for the Fourth Circuit on July 

26, 2012 sided with the Ninth Circuit in deciding that the 

Computer Fraud and Abuse Act does not apply to employ-

ees and former employees who were authorized to access 

the employer’s electronic information. The decision stands 

in contrast to the position taken by the Seventh Circuit in 

Int’l Airport Ctrs., LLC v. Citrin, 440 F.3d 418, 420-21 (7th 

Cir. 2006). The Fourth Circuit rejects the interpretation of 

the CFAA taken by the Seventh Circuit, which interprets the 

CFAA much more broadly. The Seventh Circuit concludes 

that an employee’s misappropriation of electronic information 

from his employer is a breach of the employee’s duty of loy-

alty that immediately terminates his agency relationship and 

with it his authority to access the laptop, because the only 

basis of his authority had been that relationship.

LANHAM ACT – Case Law - U.S. District Court

Invent Worldwide Consulting LLC v. Absolutely News Inc., 

84 BNA’s PTCJ 919

The U.S. District Court for the Northern District of Illinois 

on September 19, 2012 ruled that Web posts calling compet-

itor testimonials “scam” could generate Lanham Act liability.

Apple v. Amazon.com, 85 BNA’s PTCJ 349

The U.S. District Court for the Northern District of Califor-

nia on January 2, 2013 ruled that Apple Inc. cannot proceed 

with a false advertising claim targeting Amazon’s use of the 

name “appstore”.

M-Edge Accessories v. Amazon.com, 85 BNA’s PTCJ 386

The U.S. District Court for the District of Maryland on 

January 2, 2013 ruled that Amazon’s designation of a rival 

Kindle accessories maker’s products as “unavailable” may 

generate false advertising liability under the Lanham Act.

RIGHT OF PUBLICITY – Case Law - U.S. Court of Appeals

Hart v. Electronic Arts, 86 BNA’s PTCJ 183

The U.S. Court of Appeals for the Third Circuit on May 21, 

2013 held that a video game maker’s “realistic representa-

tion[]” of a Rutgers University quarterback is not transfor-

mative, and therefore the use of the player’s likeness is not 

protectable expression under the First Amendment.

PRIVACY – Case Law – State Court – Wisconsin

Habush v. Cannon, 85 BNA’s PTCJ 570

A Wisconsin state appeals court on February 21, 2013 

ruled that a law firm that purchased the names of rival law 

firm partners as invisible search advertising keywords did not 

“use” the individuals’ names in violation of Wisconsin’s inva-

sion of privacy statute.

PRIVACY – State Legislation – Michigan

Governor Snyder on December 27, 2012 signed H.B. 

5523 into law as Public Act 478 which prohibits requesting 

or requiring an employee, student or applicant to disclose a 

user name or password for a personal social media account. 

The law applies to employers and academic institutions.
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FOREIGN CASE/COURT – Case Law – Europe/European 
Union

UsedSoft GmbH v. Oracle International Corp., 
84 BNAs PTCJ 433

The European Court of Justice on July 3, 2012, ruled that 

Oracle software buyers may resell “used” downloaded copies 

under first sale doctrine.

FOREIGN CASE/COURT – Case Law – France

Auto IES v. Google France, 84 BNA’s PTCJ 1009
A chamber of the Supreme Court of France on Septem-

ber 25, 2012 ruled that Google AdWords advertisers do not 

necessarily infringe marks.

FOREIGN CASE/COURT – Case Law – United Kingdom

Public Relations Consultants Association Limited v. 
Newspaper Licensing Agency Limited, 85 BNA’s PTCJ 915

The UK Supreme Court on April 17, 2013 recognizing the 

transnational dimension and important implications of the 

matter for internet users, referred to the European Court of 

Justice a case exploring the copyright implications of viewing 

copyrighted material on a computer screen.  
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