
American Indian Law Section

 Melissa L. Pope, Editor Summer 2012

State Bar of Michigan

                       

Letter from the Chair

Continued on page 2

Table of Contents

Dear Members of the American Indian Law Section,

It is my honor to report on the wonderful work of the American Indian 
Law Section during the 2011-2012 year.  It has been a tremendously busy, 
but also a tremendously rewarding year.

The year began with the Annual Business Meeting, Presentation of the 
2011 Tecumseh Peacekeeping Award and Annual Program on September 
16, 2011.  I will address all of these topics with the Business Meeting being 
at the end this letter.

The Section presented the 2011 Tecumseh Peacekeeping Award to the 
Honorable Timothy Connors of the Washtenaw County Circuit Court.  
Judge Connors has served as a State Court Judge since 1991 and has been 
on the Circuit Court since 2001.  In 2010, he was assigned to the Indian 
Child Welfare Specialized docket of Washtenaw County.  Judge Connors 
has served in this capacity with great respect to American Indian families 
and Nations.  He has also worked tirelessly to educate the legal profession 
about the importance of the Indian Child Welfare Act, Tribal jurisdiction, 
and Tribal sovereignty.  He serves as Committee Chair of the Tribal State 
Court Relations Michigan Judges’ Association and on the State Court 
Improvement Program Tribal-State Court Relations.  Judge Connors also 
authored “Our Children Are Sacred: Why The Indian Child Welfare Act 
Matters.”  (The Judges Journal – American Bar Association, Volume 50, 
Number 2, Spring 2011) and “Crow Dog vs. Spotted Tail: Case Closed?” 
(Michigan Bar Journal, July 2010).  We are honored by his dedication and 
proud to recognize his many contributions to Indian Country.

Following the presentation of the Tecumseh Peacekeeping Award, the 
Section hosted its Annual Program, a panel discussion entitled, A Day in 
Tribal Court.  Panelists included: Nancy Bogren, prosecuting attorney and 
Indian Child Welfare Act attorney for the Match-E-Be-Nash-She-Wish 
(Gun Lake) Band of Pottawatomi Indians and the Nottawaseppi Huron 
Band of the Potawatomi; Kathryn Fort, staff attorney and adjunct faculty 
for the Michigan State University Indigenous Law and Policy Center; and 
the Hon. Melissa L. Pope, Chief Judge for the Nottawaseppi Huron Band 
of the Potawatomi Tribal Court and Chief Justice for the Little River Band 
of Ottawa Indians Tribal Appellate Court.  Topics included the current 
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criminal and civil jurisdiction of tribal courts, ICWA cases in the Michigan 
Supreme Court, the Michigan Indian Family Preservation Act, and 
traditional practices in tribal courts.  Special thanks to Nancy Bogren and 
Kathryn Fort for taking time out of their very busy schedules to share their 
expertise and perspectives on the many aspects of practicing in tribal courts 
and protecting American Indian children, families and Nations through 
legislation and tribal, state and federal courts.  

During the Annual Business Meeting, I shared my experiences at the 
State Bar Leadership Forum which I attended in June of 2011 on behalf 
of and with sponsorship from the Section.  The program challenged 
participants to reflect on the success of all aspects of their section from how 
meetings are conducted to whether the section is meeting the needs of their 
membership.  As I contemplated the questions posed, I realized that I had 
very little information about the needs of our members.  There has always 
been a core group of Section members to carry on the work, but we have 
not been very successful in engaging new members.  With the number of 
members far greater than the number of active members, I did not know 
the interests of the majority of members, or the services they desired.  I also 
knew that, without providing meaningful services that the majority of the 
Section wanted, the Section would dwindle in numbers.

I discussed my concerns with both State Bar staff and the Section 
leadership.  It became apparent from these conversations that a year-long 
strategic planning process would be beneficial to the long-term success 
of the Section.  With the support of the Section leadership, I proposed 
engaging in this process at the Annual Meeting.  In recognizing the 
significant time commitment this process would involve, I offered to serve 
as Chair for a second term.  The Section supported starting the strategic 
planning process, re-elected the Section Leadership, and elected new 
Council Members who committed to the process.  I was humbled by your 
willingness to allow me to serve as Chair for another term in order to lead 
the strategic planning process.  I was also a little overwhelmed by the long 
path in front of us.  My apprehension, however, quickly dissipated as I 
saw the dedication and willingness to invest significant time of both the 
returning Council and those elected at the Annual Business Meeting. 

While I have written a separate article about the strategic planning 
process so that you, the members, can see the many steps that have gone 
into what we will present at the Annual Business Meeting on September 
20, 2012, it is important to recognize the contributions of those who 
participated in this process in this “Letter from the Chair.”

Our Council has been, in a word, amazing.  They have quickly 
responded to emails, participated in phone conferences, had one-on-one 
conversations within and outside of the Council, attended meetings, 
attended conferences, engaged in outside committees and organizations to 
raise visibility and gain support for the work of the Section and attended 

Continued on page 20
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At the September 16, 2011 Annual Business Meeting of the Section, the 
members unanimously supported engaging in a year-long strategic planning 
process.  The goals were simple: to find out what the membership wanted 
from the Section and to create a plan to meet those needs.  To achieve these 
simple goals, however, would require numerous steps and processes.

To begin the strategic planning process, by recommendation of Candace 
Crowley, director of external development at the State Bar, I contacted 
Anne Vrooman, director of research and development.  Anne spent 
considerable time explaining the many resources available at the State Bar to 
assist the Section in the process.  Included in these resources was the ability 
to hold a focus group to assist in the drafting of questions for a survey of the 
membership.  The Council unanimously supported the proposal.The focus 
group, facilitated by Anne, was held on January 11, 2012, at the State Bar 
building in Lansing.  The focus group was diverse, with participants from 
a variety of practice areas and places of employment.  The group was also 
diverse in relation to the number of years in practice, as well as the number 
of years of involvement with the Section.  Anne and I met after the focus 
group, discussed the feedback, and then finalized a draft of the survey for 
the Council’s consideration.

The Council held its first strategic planning session on January 21, 
2012, at the State Bar building.  I provided a presentation on the history 
of the Section, including a list of previous chairs, previous programs, 
and a list of Tecumseh Peacekeeping Award recipients.  I also provided 
a presentation on the current Bylaws, with a history of amendments and 
drafts of sections we may need to amend.  The Council unanimously agreed 
to draft amendments to the Bylaws, although some sections were reserved 
for discussion after the results of the survey were received.  The Council also 
finalized the questions for the survey.

The survey was sent to the membership via email on March 6, 2012, 
with an approximately two-week window for responding.  A reminder was 
sent shortly before the deadline.  The process, including a compilation of 
the results, was facilitated by Anne.  

The survey was a resounding success with almost 35 percent of the 
membership responding to the survey.  The Council reviewed the results 
using guiding questions from Anne at the second strategic planning 
session on June 16, 2012.  The following represents the membership 
priorities: educational/substantive programming, submission of amicus 
briefs, and advocacy.  With regard to educational programming, the 
membership is most interested in the following topics: jurisdiction of 
American Indian tribes, sovereignty, legislation impacting Indian country, 
cultural traditions utilized in Tribal Court, tribal sovereign immunity, 
the Indian Child Welfare Act, environmental issues, criminal jurisdiction, 

A Year of Strategic Planning
By Melissa L. Pope

Continued on next page 

Communicating with the 
Membership

As stated at left, the membership 
expressed a significant 
desire to have more frequent 
communications from the 
Section .  The Communications 
and Membership Engagement 
Committee will be working 
diligently to develop an 
infrastructure that provides 
consistent and meaningful 
communications to keep the 
membership informed, interested, 
and active.  There will be many 
factors to consider in developing 
this infrastructure, including 
the types of communication 
that will reach the most 
members, providing consistent 
communications without 
burdening members with too 
many posts, leadership and 
volunteer capacity, and cost 
effectiveness.  We will take 
great care in developing this 
infrastructure in a manner that is 
beneficial to the membership and 
the overall success of the Section .

If you have experience or skills 
that would assist in developing 
this infrastructure or in designing 
communications, please consider 
joining the Communications 
and Membership Engagement 
Committee.  If you cannot attend 
the Annual Meeting, please 
email me with your interest at 
melissaesquire@gmail.com.  

Thank you!
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and tribal membership.  Members also expressed 
interest in urban Indian issues and the state of 
reservations and gaming.  An important and common 
theme throughout the survey results was a desire by 
the membership to have more frequent and consistent 
communications from the Section.

In response to the survey results, the Council drafted 
revisions to the Bylaws which are being published in 
this newsletter, as well as in the Bar Journal.  One 
change in the Bylaws is the election of the Council.  
We are proposing that Council terms run for three 
years with four terms expiring each year in order to 
provide more sustained leadership and more leadership 
opportunities for new members.  At the Annual 
Meeting, we plan to elect four council members for 
three years, four council members for two years, and 
four council members for one year.  We sincerely hope 
that the efforts we have made over the past year have 
interested you in becoming more active in the Section, 
including considering running for the council.  If you 

are interested in entering leadership during this exciting 
time, please contact me at melissaesquire@gmail.com.  
This is the perfect opportunity for you to share your 
ideas, share your expertise, and help shape the future of 
the Section!

Another important proposed amendment is the 
revision of the committees.  The proposed committees 
include: Advocacy, Communications and Membership 
Engagement, and Education.  Members of the Council 
agreed to chair the aforementioned committees at the 
second strategic planning session.  At the Annual Meeting, 
we will add co-chairs from the membership.  This will 
assist in reducing the burden for the current council, as 
well as engage members not currently in leadership roles.  
Please consider co-chairing or joining a committee at the 
Annual Meeting.  If you cannot make this type of time 
commitment, please consider volunteering for one event 
or becoming involved with advocating on one issue.  The 
success of this strategic plan, including implementing 
the services you most desire as members of the Section, 

A Year of Strategic Planning
Continued from page 3

There were two cases in the 2011-2012 year before 
the Michigan Supreme Court that involved the notice 
provisions of the Indian Child Welfare Act (ICWA): In 
re Morris and In re Gordon.

The Section filed an amicus curiae brief in the case 
of In re Morris pursuant to the June 22, 2011 invitation 
of the Supreme Court of Michigan. Michigan Supreme 
Court Order, Docket No. 142759 (June 22, 2011).  
The Section Council approved submission of this brief 
on October 11, 2011. The brief was drafted by Cam-
eron Fraser and James Keedy from Michigan Indian Le-
gal Services and Matthew L.M. Fletcher and Kathryn E. 
Fort from the Michigan State University College of Law 
Indigenous Law and Policy Center.

The Section Council voted to submit an amicus 
brief in the second case, In re Gordon, on December 13, 

2011.  The brief was drafted by Cameron Fraser, James 
Keedy, and Erin McCormick from Michigan Indian Le-
gal Services.  

The Michigan Supreme Court issued one opinion 
for these two cases on May 14, 2012.  These combined 
cases required the Supreme Court to decide several is-
sues relating to the ICWA notice provisions, 25 USC 
1912(a).  In the first case, the parents gave notice at the 
preliminary hearing that they had Indian heritage, but 
there was no record of notice to any American Indian 
tribe.  The attorney general asked the Court of Appeals 
to conditionally affirm the termination, but remand for 
compliance with ICWA notice.  The Court of Appeals 
affirmed the termination without addressing the ICWA 
notice issue.  The father appealed.  In lieu of granting 
leave to appeal, the Supreme Court vacated the por-

Amicus Briefs: In re Morris and In re Gordon
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tion of the opinion that resolved the father’s appeal, re-
manded the case to the Court of Appeals to decide the 
ICWA issue, and retained jurisdiction over the case.  
The Court of Appeals conditionally affirmed the ter-
mination, remanding the case to the trial court to re-
solve the ICWA issue.  The Michigan Supreme Court 
granted the father’s application for leave to appeal only 
as to the issue of whether “conditional affirmance” is 
the appropriate remedy for a failure to comply with 
the ICWA notice provisions.   

In the second case, the Court received notice that 
the minor child may be eligible for membership in the 
Saginaw Chippewa Indian Tribe.  The Court ordered 
that notice be given.  Despite statements from the De-
partment of Human Services (DHS) worker and assis-
tant prosecutor that notice had been sent, there was no 
documentation in the file to confirm that notice was 
sent.  The DHS caseworker stated in one hearing that 
the maternal grandmother had received notice that the 
family was not eligible for tribal benefits.  The mother 
was present and indicated that she and her son did not 
have enough heritage to be a part of the Tribe.  Never-
theless, the Court held that such notice needed to be 
provided directly from the Tribe.  The Court ordered 
follow up.  Again, there was no documentation in the 
file.  The Supreme Court noted in its opinion that it 
appeared that the notice referred to by DHS and the 
prosecutor was with regard to the Secretary of the In-
terior versus the Saginaw Chippewa Indian Tribe, de-
spite the family having directly named the tribe.  The 
parental rights were terminated.  The Court of Appeals 
affirmed the termination, holding that the record re-
flected that notice had been provided, despite the lack 
of documentation.  The Court of Appeals also held 
that the trial court was relieved of notifying the Tribe 
after the mother stated that she and the minor child 
were not eligible for tribal membership.  The Supreme 
Court heard oral arguments in this case.

In its opinion, the Michigan Supreme Court re-
viewed the importance of the ICWA, citing the histori-
cal record for the reasons ICWA was implemented, in 
particular the consistent and continuous placement of 
American Indian children in non-Indian homes.  The 
Court also reviewed the heightened standards for reuni-
fication when an American Indian child is involved, as 
well as a tribe’s interest in protecting its children.  The 

Court also reviewed the standard for when a Court 
has “reason to know” that an American Indian child is 
involved, adopting a permissive standard.  The Court 
went on to hold that the burden on the Court and 
DHS in complying with this permissive standard is 
“minimal compared to the potential costs of erroneously 
failing to send notice.”  The Court held that there was 
sufficient notice that an American Indian child was in-
volved in both cases to trigger ICWA notice provisions. 

The Court rejected the argument that a parent can 
waive ICWA.  The Court noted that it is not only the 
parent and child that have an interest, but also the tribe 
in protecting its children.  

In response to the lack of documentation in the In re 
Gordon case, the Court held that trial courts have a duty 
to ensure that the record includes, “at minimum, (1) the 
original or a copy of each actual notice personally served 
or sent via registered mail pursuant to 25 USC 1912(a), 
and (2) the original or a legible copy of the return re-
ceipt or other proof of service showing delivery of the 
notice.  The Court noted that it would also be helpful 
for the record to include any additional correspondence 
between the petitioner, the court, and the Indian tribe 
or other person or entity entitled to notice under 25 
USC 1912(a).”

The Supreme Court rejected the remedy of complete 
reversal because these cases involved situations where 
there was still no determination as to whether the minor 
child was American Indian.  It then went on to discuss 
conditional affirmation versus conditional reversal.  The 
Court adopted conditional reversal in situations where 
the trial court has reason to know that an American In-
dian child is involved and fails to follow ICWA notice 
requirements.  The Court stated, “[t]he term ‘condi-
tional reversal’ sends a clearer signal to the lower courts 
and the DHS that they must pay closer attention when 
ICWA is implicated.  In sum, we think that the condi-
tional-reversal remedy is more emphatic, more consis-
tent with the text and purposes animating ICWA, and 
more likely to encourage compliance with ICWA.”

Special thanks to Cameron Fraser, James Keedy, 
Matthew Fletcher, and Kate Fort for their drafting of 
these briefs. 

The briefs in these cases, as well as the Michigan 
Supreme Court opinion, will be posted to the Section  
website.
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On May 8, 2012, the Section Council voted to 
submit an amicus brief for another case involving the 
Indian Child Welfare Act, In re Micheau.  In this case, 
the mother of the minor child is enrolled in the Saginaw 
Chippewa Indian Tribe, and the Nottawaseppi Huron 
Band of the Potawatomi (NHBP) submitted that the 
minor child is eligible for enrollment in NHBP.  While 
the trial court recognized that the minor child’s mother 
was enrolled in a federally recognized Indian tribe, the 
trial court determined that the minor child was not 
eligible for enrollment at NHBP because enrollment at 
NHBP had been put on hold for several years due to a 
federal audit and because NHBP still needed additional 
documentation to enroll the minor child.  The Court of 
Appeals has granted an appeal by right.

In the amicus brief, drafted by Vivek S. Sankaran, 
clinical professor of law for the University of Michigan 
Child Advocacy Law Clinic and director of the Detroit 
Center for Family Advocacy, the Section  argues that the 
trial court erred in finding that the minor child was not 
an American Indian child under the definition of the 
ICWA.  The brief provides numerous cases and other 
authorities, including the recent Michigan Supreme 
Court In re Morris and In re Gordon decision, that Indian 
tribes have the exclusive authority to determine whether a 
child is eligible for membership in the tribe.  The amicus 
brief will be posted to the website once filed.

Special thanks to Vivek Sankaran for drafting this 
brief, and to Cameron Fraser, James Keedy, and Kate 
Fort for assisting with research and editing. 

Amicus Brief: In re Micheau

After substantial work most recently undertaken by a 
special sub-committee led by the Tribal Court Relations 
Committee of the Court Improvement Program 
(CIP) Statewide Taskforce, the Michigan Indian 
Family Preservation Act (MIFPA) has finally been 
introduced in the Michigan legislature by Senator Judy 
K. Emmons, who represents Michigan’s 33rd District.  
This bill (SB 1232), introduced by Senator Emmons on 
July 18, 2012, is expected to be referred to committee 
(most likely the Family, Seniors and Human Services 
Committee chaired by Senator Emmons), in mid-
August, when the Michigan legislature reconvenes.

SB 1232 was the product of approximately two years 
of effort by participants in the CIP sub-committee, 
whose members included representatives of various 
agencies in tribal and state government (including social 
workers, attorneys, judges, tribal leaders), practicing 
attorneys, and other stakeholders.  Senator Emmons 

worked with Homer A. Mandoka, Chairman of the 
Nottawaseppi Huron Band of the Potawatomi, and 
other stakeholders to prepare the final text of MIFPA 
for incorporation into SB 1232.

MIFPA is intended to increase compliance with 
both the substance and purposes of the federal Indian 
Child Welfare Act by reinforcing those obligations in 
state law.  MIFPA would largely re-codify ICWA into 
state law while also clarifying and supplementing many 
provisions of ICWA for which consistent compliance 
has been a problem.  As reflected in SB 1232, MIFPA 
seeks to build on the experience of other states that 
have adopted similar state versions of ICWA by 
incorporating language which reflects “best practices” 
that have proven to increase compliance with ICWA, 
improved outcomes for American Indian children/
families, and reduced costs as a result of having more 
clearly defined and understood requirements.

Michigan Indian Family Preservation Act 
Introduced in Senate

By Bill Brooks
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Continued on next page

 Key substantive provisions reflected in SB 1232 are:
•	 Clear definition of “active efforts” needed to 

prevent the breakup of American Indian families, 
including specific examples of the types of 
activities that constitute active efforts;

•	 Clear delineation of the requirements for 
providing notice to tribes, parents, and/or 
American Indian custodians and:

•	 Definition of circumstances under which a 
court or DHS should have reason to believe 

an American Indian child is involved in pro-
ceedings; and

•	 Requirement that prior proceedings be va-
cated if the court determines that the parent 
or tribe was prejudiced by lack of notice in 
earlier proceedings;

•	 More specific standards defining who is able to 
present testimony as a “qualified expert witness.”

How a Bill becomes a Law in Michigan
Summarized from “How a Bill becomes a Law—Michigan Legislature” by the Michigan Legislative Service 
Bureau

In preparation for advocating for the passage of the Michigan Indian Family Preservation Act, the Section 
Council reviewed the process for how a bill becomes a law in Michigan.  We are including the key points 
here so it will be easier to understand updates on the bill.

•	 Bill is Introduced.  The state Constitution requires three readings of a bill before it may be passed, but 
the courts have held that reading of the title is sufficient.  A bill must be printed and in the possession 
of each house for a minimum of five days before it can be passed. 
•	 Senate bills are filed with the secretary of the senate and are numbered consecutively starting with 

Senate Bill No. 1.  Bill is read twice and printed.
•	 House bills are filed with the clerk of the house and are numbered consecutively starting with 

House Bill No. 4001.  Bill is read once and printed.
•	 Joint resolutions are assigned a letter.

•	 Bill Assigned to a Standing Committee.  After being introduced, a bill is referred by the senate majority 
leader or the speaker of the house to a standing committee.  If the bill involves an appropriation, it must 
be referred to the Appropriations Committee or to an appropriate standing committee and then to the 
Appropriations Committee.
•	 Committee Takes Action.  The committee then considers the bill and can hold public hearings.  

There are several actions the committee can take, ranging from reporting the bill with a favorable 
recommendation to voting to not report the bill out of committee.  A majority vote of the 
committee is required in both houses in order to report a bill.  A majority vote of the house in 
which the bill resides can bring the bill to the calendar for floor action.
•	 Favorable Report in the Senate.  Referred to the order of “General Orders.”
•	 Favorable Report in the House.  Printed in the “Reports of Standing Committees” and referred 

to the order of “Second Reading.”

•	 Bill before the Legislature.  
•	 Senate Resolves into the Committee as the Whole.  Amendments may be proposed and passed by a 

simple majority of the members present and may advance to a third reading.  
•	 Passed by a Majority in the House.  Amendments may be passed by a majority serving and may 

advance to the third reading by a majority of vote for a specified date.
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How a Bill becomes a Law in Michigan
Continued from page 7

•	 Third Reading.  At the third reading, amendments must be approved by a majority vote of the 
members serving.  By roll call vote of the majority of the members elected and serving, the bill is 
passed, defeated, returned to the committee, consideration is postponed indefinitely, consideration is 
postponed until a certain date, or the bill is tabled.  
•	 Motion for Reconsideration in the Senate.  May be made within two session days.
•	 Motion for Reconsideration in the House.  Must be made within the next succeeding session day.

•	 Bill Goes to the Other House.  Once passed in one house, a bill goes to the other house for its process.  
Either house may amend while a bill is in its possession.
•	 Bill Passes House in Identical Form.  If a bill passes both houses in identical form, the bill goes to 

the governor. 
•	 Bill is Amended.  If amended, or passed in any form different from what was approved by the 

other house, it goes to the other house.  
•	 Conference Committee.  If the amendment is rejected by the house of origin, the bill is sent 

to a conference committee comprised of three legislators from each house who can only 
address issues in the bill where there is disagreement, but may have to recommend further 
amendments to reach a resolution.  A compromise may be sent to the house of origin by 
majority vote of the Conference Committee.  
•	 Conference Report is Adopted in Both Houses.  The bill goes to the governor.
•	 Conference Report is Not Adopted.  A second Conference Committee is appointed.  If a 

compromise still cannot be reached by both houses, no further conference committees are 
appointed.

•	 Bill Goes to the Governor.  The governor has 14 days to consider a bill after received.  
•	 Governor Signs the Bill.  Bill takes effect in 90 days unless the legislature gave it immediate effect.
•	 Governor Vetoes the Bill.  Bill returns to the house of origin, where the legislature may override the 

veto by a two-thirds vote of the members elected and serving in each house.
•	 Governor Does Not Sign the Bill; Legislature in Session.  Bill becomes law 14 days after received. 
•	 Governor Does Not Sign the Bill; Legislature Not in Session.  Bill does not become law.

Join the Listserv

The Section  listserv provides an important avenue for information sharing.  Currently, the majority of messages are posted by 
Turtle Talk, the blog for the Indigenous Law and Policy Center at Michigan State University College of Law.  Turtle Talk is an invaluable 
resource that provides links to pertinent cases and case materials, information on Indian law and politics, information on issues 
impacting Native Nations in Michigan, and events of the Center.  The Section  is grateful to all the Center does for and on behalf of 
Indian country.

We envision an even greater use of the listserv in the future, so please be sure to join.  This is a benefit of your Section  
membership!  To join, follow these simple steps:

•	 Go to the Section  website at http://www.michbar.org/amerindian/ 
•	 Click on “Listserv” on the left-hand side of the screen.
•	 Click on “Join the Listserv.”

You will then be taken through the steps to join and will be ready for when announcements and updates are posted!
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The Section and the State Bar of Michigan Standing 
Committee on American Indian Law formed a 
working group to explore the process for requesting the 
Michigan State Board of Law Examiners to recommend 
to the Supreme Court of Michigan that Rule 3(A)(2) of 
the Rules for the Board of Law Examiners be amended 
to include American Indian law as one of the topics 
on the essay portion of the Michigan State Bar Exam.  
We advocate for this change in the Michigan State Bar 
Exam because it will recognize the interrelationships 
among and interdependence of American Indian 
Nations and the state of Michigan.

Kirsten Matoy Carlson, secretary-treasurer of the 
Section  and associate professor of law at Wayne State 
University Law School, has provided outstanding 
leadership for this working group.  With assistance 
from Cameron Fraser, Judge Timothy Connors, John 
Lemire, and Judge Allie Maldonado, she has written an 
exceptional letter of support for this issue.  

The letter begins with the importance that the 
Michigan Supreme Court has placed on working with 
American Indian Nations, as evidenced by the passage 
of Michigan Court Rule 2.615 in May of 1996 which 
provides for the enforcement of tribal court judgments 
in Michigan state courts and encourages reciprocity 
between tribal and state courts when it comes to 
the enforcement of judgments.  It then details the 
numerous realms where new attorneys may encounter 
an American Indian law issue or client, making a clear, 
concise, and well-supported argument for all attorneys 
to, at minimum, be familiar with criminal and civil 
jurisdiction in Indian country, the federal Indian Child 
Welfare Act (ICWA), the federal Indian Civil Rights 
Act, and tribal sovereign immunity.

We will discuss this issue further at the Annual 
Meeting and will circulate the letter to the membership, 
as well as post it to the website.

American Indian Law on the 
Michigan State Bar Exam

The Section  will host its annual business meeting from 
1:00 p.m. to 4:00 p.m. on Thursday, September 20, 2012 
at DeVos Place in conjunction with the State Bar’s Annual 
Meeting. 

Annual Program: Collaboration Between Tribal, State, and 
Local Governments.

Panelists will discuss benefits, challenges, and opportunities 
for creating collaborative relationships between tribal, state, 
and local governments. Panelists: Bill Brooks, Nottawaseppi 
Huron Band of the Potawatomi; William Gregory, Saginaw 
Chippewa Indian Tribe; Kathryn Tierney, Bay Mills Indian 
Community; R. John Wernet, Sault Sainte Marie Tribe of 
Chippewa Indians and formerly of the state of Michigan.

The Section  will also present the Tecumseh Peacekeeping 
Award and honor State Bar staff that has provided significant 
support during our strategic planning process.
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Federal Circuit Courts

United States v. Genschow, 645 F.3d 803 (2011)

Robert Genschow was the only member of his tribe 
living on the reservation, and he independently devel-
oped a parcel on the reservation as “chief” of his tribe 
for “tribal purposes.”  The plans included a tribal com-
munity center and a home for the defendant.  He was 
found criminally liable, and he appealed on the basis 
that “when considering his eligibility for the reduction 
in sentence, the district court ought to have confined 
its analysis to the events occurring after Genschow was 
on notice of the federal authorities’ interest in his activi-
ties on the property.”  Genschow maintained that he 
accepted responsibility and that his sentence should be 
reduced in accordance with sentencing guidelines.  The 
district court found that Genschow felt regret for his 
actions but he did not demonstrate acceptance of re-
sponsibility.  The court found no clear error.  Genschow 
also challenged the restitution award on the basis that 
it should have been measured based on the property’s 
current fair market value.  The court affirmed the resti-
tution award on the rationale that the property did not 
have a “broad and active market.”

Anderson v. Grand Traverse Band of Ottawa and Chip-
pewa Indians Tribal Court, 2010 WL 5625054 (W.D. Mich.)  

Unpublished decision.  

Anderson was convicted of domestic violence in the 
tribal court, and he petitioned for writ of habeas corpus 
on the basis that his sentence was unlawful because it 
did not account for the time he served prior to his sen-
tencing.  The Indian Civil Rights Act provides a statu-
tory claim for a person who wishes to seek a writ of ha-
beas corpus in a federal court to “test the legality of his 
detention by order of an Indian tribe.”  However, the 
doctrine of tribal exhaustion still applies, except when 
exercise of tribal jurisdiction is meant to harass, is in 
bad faith, or exhaustion would be futile.  The petitioner 
failed to allege any reason why an exception to the tribal 
exhaustion doctrine applied, and the court recommend-
ed that the petition be dismissed.  

Saginaw Chippewa Indian Tribe of Michigan v. Granholm, 
2010 WL 2231907 (W.D. Mich.)

This case is an interlocutory appeal of a procedural 
ruling.  The Tribe objected to the trial court’s consid-
eration of a motion for summary judgment without 
completing the factual record.  The Court rejected the 
Tribe’s motion as an improper response to the govern-
ment’s filing of a motion for summary judgment.  

Little River Band of Ottawa Indians v. NLRB, 747 
F.Supp.2d 872 (2010)

The Tribe filed an action seeking declaratory and in-
junctive relief to prevent the NLRB from charging that 
the Tribe engaged in unfair labor practices by prohibit-
ing employees from engaging in strikes.  The district 
court held that the court did not have subject matter 
jurisdiction on the bases of federal question; the statute 
giving district courts original jurisdiction of civil actions 
brought by any Indian tribe; or by pleading that the 
NLRA created its cause of action or that relief depended 
on a resolution of a substantial question of federal law.  

Geroux v. Assurant, Inc., 2010 WL 1032648 (W.D.Mich.)

The plaintiff brought an action for unpaid disability 
benefits against his employer.  The defendants removed 
to federal court under a federal question on jurisdic-
tion claiming that the plaintiff’s claim is preempted by 
ERISA and that the tribal court does not have jurisdic-
tion.  The plaintiff claimed that the tribal court exhaus-
tion doctrine still applied to the question of jurisdiction 
and removal was improper because 28 U.S.C. § 1441 
did not provide for removal from tribal court.  There 
were four issues before the Court:  whether the plain-
tiff’s claim was an ERISA claim; if ERISA applied; 
whether the tribal court exhaustion doctrine still ap-
plied; and whether Section 1441 provided for removal 
from tribal courts.  The defendants attempted to analo-
gize “state courts” to “tribal courts” for purposes of ap-
plying the statute, but the Court rejected this argument 
holding that when Congress has intended to provide ju-
risdiction, it has done so expressly.  Additionally, other 

Case Updates
By Nadel Barrett
University of Detroit Mercy School of Law American Indian Law Practicum Student



11

Summer 2012

courts have rejected the defendants’ analogy.  The Court 
also found that the language of the ERISA does not bar 
a tribal court from determining whether a benefit plan 
was an ERISA plan.  As for application of the tribal 
court exhaustion doctrine, the Court reviewed treat-
ment of the Price-Anderson Act as an example.  Under 
Price-Anderson, Congress intended to provide a federal 
forum for determining whether the claim falls under the 
Act.  However, language supporting a similar conclu-
sion is not part of ERISA.  

United States Supreme Court

Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians 
v. Patchak Et Al.

Certiorari to the United States Court of Appeals for the 
District of Columbia Circuit, No. 11–246. 

Argued April 24, 2012—Decided June 18, 2012

This excerpt was taken directly from the syllabus of the 
Opinion.

The Indian Reorganization Act (IRA) authorizes 
the Secretary of the Interior to acquire property “for 
the purpose of providing land to Indians.” 25 U. S. C. 
§465. Petitioner Match-E-Be-Nash-She-Wish Band of 
Pottawatomi Indians (Band), an Indian tribe federally 
recognized in 1999, requested that the Secretary take 
into trust on its behalf a tract of land known as the 
Bradley Property, which the Band intended to use 
“for gaming purposes.” The Secretary took title to the 
Bradley Property in 2009. Respondent David Patchak, 
who lives near the Bradley Property, filed suit under the 
Administrative Procedure Act (APA), asserting that §465 
did not authorize the Secretary to acquire the property 
because the Band was not a federally recognized tribe 
when the IRA was enacted in 1934. Patchak alleged a 
variety of economic, environmental, and aesthetic harms 
as a result of the Band’s proposed use of the property to 
operate a casino, and requested injunctive and declaratory 
relief reversing the Secretary’s decision to take title to 
the land. The Band intervened to defend the Secretary’s 
decision. The District Court did not reach the merits 
of Patchak’s suit, but ruled that he lacked prudential 
standing to challenge the Secretary’s acquisition of 
the Bradley Property. The D. C. Circuit reversed and 
also rejected the Secretary’s and the Band’s alternative 
argument that sovereign immunity barred the suit. 

Held: 
1.  The United States has waived its sovereign immunity 

from Patchak’s action. The APA’s general waiver of 
the Federal Government’s immunity from suit does 
not apply “if any other statute that grants consent 
to suit expressly or impliedly forbids the relief which 
is sought” by the plaintiff. 5 U. S. C. §702. The 
Government and Band contend that the Quiet Title 
Act (QTA) is such a statute. The QTA authorizes 
(and so waives the Government’s sovereign immunity 
from) a suit by a plaintiff asserting a “right, title, or 
interest” in real property that conflicts with a “right, 
title, or interest” the United States claims. 28 U. S. C. 
§2409a(d). But it contains an exception for “trust or 
restricted Indian lands.” §2409a(a). 

 To determine whether the “Indian lands” exception 
bars Patchak’s suit, the Court considers whether 
the QTA addresses the kind of grievance Patchak 
advances. It does not, because Patchak’s action is 
not a quiet title action. The QTA, from its title to 
its jurisdictional grant to its venue provision, speaks 
specifically and repeatedly of “quiet title” actions, 
a term universally understood to refer to suits in 
which a plaintiff not only challenges someone else’s 
claim, but also asserts his own right to disputed 
property. Although Patchak’s suit contests the 
Secretary’s title, it does not claim any competing 
interest in the Bradley Property. 

 Contrary to the argument of the Band and 
Government, the QTA does not more broadly 
encompass any “civil action . . . to adjudicate a 
disputed title to real property in which the United 
States claims an interest.” §2409(a). Rather, §2409a 
includes a host of indications that the “civil action” 
at issue is an ordinary quiet title suit. The Band and 
Government also contend that the QTA’s specific 
authorization of adverse claimants’ suits creates 
the negative implication that non-claimants like 
Patchak cannot challenge Government ownership 
of land under any statute. That argument is faulty 
for the reason already given: Patchak is bringing 
a different claim, seeking different relief, from 
the kind the QTA addresses. Finally, the Band 
and Government argue that Patchak’s suit should 
be treated the same as an adverse claimant’s 
because both equally implicate the “Indian lands” 
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exception’s policies. That argument must be ad-
dressed to Congress. The “Indian lands” exception 
reflects Congress’s judgment about how far to 
allow quiet title suits—not all suits challenging the 
Government’s ownership of property. Pp. 4−14. 

2.  Patchak has prudential standing to challenge the 
Secretary’s acquisition. A person suing under the 
APA must assert an interest that is “arguably within 
the zone of interests to be protected or regulated by 
the statute” that he says was violated. Association of 
Data Processing Service Organizations, Inc. v. Camp, 
397 U. S. 150, 153. The government and Band 
claim that Patchak’s economic, environmental, 
and aesthetic injuries are not within §465’s zone 
of interests because the statute focuses on land 
acquisition, while Patchak’s injuries relate to the 
land’s use as a casino. However, §465 has far more 
to do with land use than the Government and 
Band acknowledge. Section 465 is the capstone 
of the IRA’s land provisions, and functions as 
a primary mechanism to foster Indian tribes’ 
economic development. The Secretary thus takes 
title to properties with an eye toward how tribes 
will use those lands to support such development. 
The Department’s regulations make this statutory 
concern with land use clear, requiring the Secretary 
to acquire land with its eventual use in mind, 
after assessing potential conflicts that use might 
create. And because §465 encompasses land’s use, 
neighbors to the use (like Patchak) are reasonable—
indeed, predictable—challengers of the Secretary’s 
decisions: Their interests, whether economic, 
environmental, or aesthetic, come within §465’s 
regulatory ambit. Pp. 14–18. 

 632 F. 3d 702, affirmed and remanded.

 KAGAN, J., delivered the opinion of the Court, in 
which ROBERTS, C.J., and SCALIA, KENNEDY, 
THOMAS, GINSBURG, BREYER, and ALITO, 
J.J. joined.  SOTOMAYER, J., filed a dissenting 
opinion.  

Salazar, Secretary of the Interior, Et Al. v. Ramah Navajo 
Chapter Et Al. 

Certiorari to the United States Court of Appeals for the 
Tenth Circuit No. 11–551. 

Argued April 18, 2012—Decided June 18, 2012

This excerpt was taken directly from the syllabus of the 
Opinion.

The Indian Self-Determination and Education 
Assistance Act (ISDA)directs the Secretary of the 
Interior to enter into contracts with willing tribes under 
which they will provide services such as education and 
law enforcement that the Federal Government otherwise 
would have provided. It requires the Secretary to 
contract to pay the “full amount” of “contract support 
costs,” 45 U. S. C. §§450j–1(a)(2), (g),subject to the 
availability of appropriations, §450j–1(b). In the event 
of a contractual breach, tribal contractors are entitled 
to seek money damages under the Contract Disputes 
Act. In Fiscal Years (FYs) 1994 to 2001, respondent 
Tribes contracted with the Secretary to provide services. 
During each of those FYs, Congress appropriated 
sufficient funds to pay any individual tribal contractor’s 
contract support costs in full but did not appropriate 
enough to pay all tribal contractors collectively. Unable 
to pay every contractor in full, the Secretary paid 
the Tribes on a uniform, pro rata basis. Respondents 
sued under the Contract Disputes Act for breach of 
contract. The District Court granted the Government 
summary judgment. The Tenth Circuit reversed, finding 
the Government liable to each contractor for the full 
contract amount. 

Held: The Government must pay each Tribe’s contract 
support costs in full. Pp. 5−18. 

(a)  In Cherokee Nation of Okla. v. Leavitt, 543 U. 
S. 631, this Court considered the Government’s 
promise to pay contract support costs in 
ISDA self-determination contracts that made 
the Government’s obligation “subject to the 
availability of appropriations,” id., at 634−637. The 
Government contended that Congress appropriated 

Case Updates
Continued from page 11
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inadequate funds to fulfill its contractual obligations 
to the Tribes, while meeting the agency’s competing 
fiscal priorities. Because Congress appropriated 
sufficient legally unrestricted funds to pay the 
contracts, however, the Court held that the 
Government was obligated to pay those costs in full 
absent “something special about the promises,” id., 
at 637–638. 

 That conclusion followed directly from well-
established principles of Government contracting 
law: When a Government contractor is one of several 
persons to be paid out of a larger appropriation 
sufficient in itself to pay the contractor, the 
Government is responsible to the contractor for 
the full amount due under the contract, even if the 
agency exhausts the appropriation in service of other 
permissible ends. See Ferris v. United States, 27 Ct. 
Cl. 542, 546. That is so “even if an agency’s total 
lump-sum appropriation is insufficient to pay all” of 
its contracts. Cherokee Nation, 543 U. S., at 637. 
This principle safeguards both the expectations of 
Government contractors and the long-term fiscal 
interests of the United States. Contractors need 
not keep track of agencies’ shifting priorities and 
competing obligations; rather, they may trust that the 
Government will honor its contractual promises. And 
the rule furthers “the Government’s own long-run 
interest as a reliable contracting partner in the myriad 
workaday transaction of its agencies.” United States v. 
Winstar Corp., 518 U. S. 839, 883. Pp. 5–8.

(b)  The principles underlying Cherokee Nation 
and Ferris control here. Once “Congress has 
appropriated sufficient legally unrestricted funds 
to pay the contracts at issue, the Government 
normally cannot back out of a promise on grounds 
of ‘insufficient appropriations,’ even if the contract 
uses language such as ‘subject to the availability of 
appropriations,’ and even if an agency’s total lump-
sum appropriation is insufficient to pay all the 
contracts the agency has made.” Cherokee Nation, 
543 U. S., at 637. That condition is satisfied here, 
because Congress made sufficient funds available to 
pay any individual contractor in full. Pp. 8−10. 

(c)  The Government attempts to distinguish Ferris 
and Cherokee Nation on the ground that they 

involved unrestricted, lump-sum appropriations, 
while Congress here appropriated “not to exceed” a 
certain amount for contract support costs. The effect 
of the appropriations in each case, however, was 
identical: the agency remained free to allocate funds 
among multiple contractors, so long as the contracts 
served the purpose Congress identified. The “not 
to exceed” language still has legal effect; it prevents 
the Secretary from reprogramming other funds to 
pay contract support costs, thereby protecting funds 
that Congress envisioned for other Bureau of Indian 
Affairs programs.

 Section 450j–1(b), which specifies that the Secretary 
is not required to reduce funding for one tribe’s 
programs to make funds available to another tribe, 
does not warrant a different result. Consistent 
with ordinary Government contracting principles, 
that language merely underscores the Secretary’s 
discretion to allocate funds among tribes. It does 
not alter the Government’s legal obligation when 
the Secretary fails to pay.

 The Government’s remaining counterarguments are 
unpersuasive. First, it suggests that the Secretary 
could violate the Anti-Deficiency Act, which 
prevents federal officers from making or authorizing 
an expenditure or obligation exceeding an amount 
available in an appropriation. That Act applies 
only to government officials, however, and does 
not affect the rights of citizens contracting with 
the Government. Second, the Government argues 
that permitting respondents to recover from the 
Judgment Fund would circumvent Congress’ 
intent to cap total expenditures for contract 
support costs. But ISDA expressly provides that 
tribal contractors may sue for “money damages” 
under the Contract Disputes Act, and any ensuing 
judgments are payable from the Judgment Fund. 
See Cherokee Nation, 543 U. S., at 642. Third, 
the Government invokes cases in which courts 
have rejected contractors’ attempts to recover for 
amounts beyond the maximum appropriated by 
Congress for a particular purpose. See, e.g., Sutton 
v. United States, 256 U. S. 575. However, Sutton 
involved a specific line-item appropriation for an 
amount beyond which the sole contractor could 
not recover. This case involves several contractors, 

Continued on next page
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each of whom contracted 
within the lump-sum amount 
Congress appropriated for all 
contractors. Unlike the sole 
contractor in Sutton, they 
cannot reasonably be expected 
to know how much re-mained 
available of Congress’ lump-
sum appropriation. Finally, 
the Government claims that 
legislative history suggests that 
Congress approved of pro rata 
distribution, but “indicia in 
committee reports and other 
legislative history as to how 
funds should or are expected 
to be spent do not establish 
any legal requirement on the 
agency.” Lincoln v. Vigil, 508 
U. S. 182, 192. Pp. 11−17. 

(d) This case is the product 
of two decisions in some 
tension: Congress required 
the Secretary to accept every 
qualifying ISDA contract, 
promising “full” funding for 
all contract support costs, but 
then appropriated insufficient 
funds to pay in full each tribal 
contractor. Responsibility for 
the resolution of that situation, 
however, is com-mitted to 
Congress. Pp. 17−18. 

 644 F. 3d 1054, affirmed. 

 SOTOMAYOR, J., delivered 
the opinion of the Court, in 
which SCALIA, KENNEDY, 
THOMAS, and KAGAN, JJ., 
joined. ROBERTS, C. J., filed 
a dissenting opinion, in which 
GINSBURG, BREYER, and 
ALITO, JJ., joined.

As you may have 
noticed, there have 
been numerous 
references in this 
newsletter about 
items that will be 
posted to the Section  
website.  While the 
Communications 
and Membership 
Engagement 
Committee will 
be developing 
an infrastructure 
for sharing 
information with 
the membership, 
we want you to 
have access to as 
much information 
as possible during 
this development 
process, especially 
considering the fact 
that there was no 
clear preferred method for communications revealed in the membership 
survey.   As such, we will be posting many items to the website over the 
coming months.  One goal for these postings will be for you to have more 
information to assist you in your practice.  For example, the amicus briefs 
submitted by the Section will be available for your review, providing you 
with information on the ICWA, including arguments that may assist you in 
a similar situation.  

In addition, the website will serve as a centralized location for all Section  
materials.  It will essentially be the historical record for the Section so that 
all members have access to the information.  It will include the founding 
documents for the Section, previous meeting minutes, and annual reports 
to the State Bar.  Equally important is that the bylaws are building in the 
responsibility of posting minutes on an ongoing basis so that you can always 
know the activities of the Section.  We will send out an announcement via 
the listserv once all of the documents are posted. 

The Section Website: 
http://www.michbar.org/amerindian/ 
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ARTICLE II
MEMBERSHIP AND DUES

SECTION 3. LAW STUDENTS. Law student members of the State Bar of Michigan may become non-voting 
members of the Section while in law school without payment of dues to the Section. upon payment of annual 
dues of EIGHT DOLLARS ($8.00) each, in addition to the payment required to be made to the State Bar.

SECTION 4. ASSOCIATES. Associates are the Michigan Tribal Judges, Michigan Tribal Prosecutors, and Tribal 
Council members. Professors at accredited Michigan law schools and attorneys employed by the federal 
government, who are not licensed by the State Bar of Michigan, after making application to the Secretary-
Treasurer and approval by the council, may participate in the Section’s activities as associates (without voting 
privileges). In making application, the person desiring to become an associate shall pay the annual dues 
applicable to members, as provided in Article II, Section I. Associates will be allowed to receive the Section 
Newsletter, participate in committees and attend all programs and meetings (without voting privileges). Any 
associate who is not a licensed attorney shall not, through participation in the Section, convey to the public 
that they are a licensed attorney or qualified to render legal advice or services.

SECTION 4. ASSOCIATES. Persons other than Michigan State Bar members, including non-attorneys, 
engaged in the use or advancement of American Indian Law may become, after making application to the 
Secretary and approval by the Council, nonvoting Associates of the Section upon payment of annual dues 
as defined in Article II, Section 1. Associates will not be eligible for Council Membership. Any Associate who 
is not a licensed attorney shall not, through participation in the Section, convey to the public that they are a 
licensed attorney or qualified to render legal advice or services.

ARTICLE III
COUNCIL AND OFFICERS

SECTION 1. SECTION COUNCIL. There shall be a Section Council consisting of TWELVE (12) members: 
Chairperson, Chairperson-Elect, Secretary-Treasurer and nine Council Members, who shall be elected by 
the membership of the Section as provided in Article III, Section 3 below. Past Chairpersons shall remain ex 
officio (nonvoting) members of the Council for as long as they choose to serve in that capacity and shall not 
be subject to removal for failure to attend meetings. Each year the Council shall also appoint a minimum of 
one (1) law student, with the maximum number of three (3) law students, to the Section Council. Law students 
will serve as ex-officio (non voting) member of the Section Council.

SECTION 1. SECTION COUNCIL. There shall be a Section Council consisting of TWELVE (12) members who 
shall be elected by the membership of the Section as provided in Article III, Section 3 below: Chairperson, 
Chairperson-Elect, Secretary-Treasurer and nine (9) Council Members, who shall be elected by the 
membership of the Section as provided in Article III, Section 3 below. Past Chairs Chairpersons shall remain 
ex officio (non-voting) members of the Council for as long as they choose to serve in that capacity and shall 
not be subject to removal for failure to attend meetings. Each year the Membership shall elect from the newly 

Proposed Amendments to the Bylaws of the 
American Indian Law Section of the State Bar 
of Michigan

Continued on next page
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constituted Council the following Officers: Chair, Vice-Chair, Secretary and Treasurer. Each year the Council 
shall also appoint a minimum of one (1) law student, with the maximum number of three (3) law students, to 
the Section Council. Law students shall will serve as nonvoting ex-officio (non voting) members of the Section 
Council.

SECTION 2. NOMINATIONS. Prior to the Annual Meeting each meeting of the Section, the Council 
Chairperson shall appoint a Nominating Committee of three (3) members of the Section. This Committee shall 
make and report nominations to the Section for the terms of Council Officers and Council Members members 
that are to expire, and fill vacancies that exist for unexpired terms. Additional Other nominations for the same 
positions may be made from the floor by any voting member.

SECTION 3. ELECTIONS. All elections shall be done at the Annual Meeting by show of hands unless there 
is more than one (1) candidate for a position and a secret ballot is requested. All elections shall be by written 
ballot unless otherwise ordered by a resolution adopted by the Section at the Annual Meeting at which notice 
was given and the election is held. All votes shall require a majority of the Members present. Secret ballots 
shall be used other than where an office has only one nomination and the vote is by acclamation. Ballots shall 
be certified by the Secretary Secretary-Treasurer of the Council. The regular term of office for an Officer or 
Council Member shall begin on the first First day of October in the year of their election (or succession to the 
Chairperson’s office).

SECTION 4. TERMS OF OFFICERS. The terms of the Officers of the Section shall be for a period of one (1) 
year. Officers shall be eligible to serve three (3) consecutive terms if so elected by the Membership at the 
Annual Meeting. The initial terms of office shall be for two years. Thereafter, the terms of the officers of the 
Section shall be for a period of one (1) year. The Chairperson shall not serve, nor be eligible for election to 
serve, for more than one (1) consecutive term as Chairperson. The Secretary-Treasurer shall be eligible
to serve for not more than two (2) consecutive terms.  

SECTION 5. TERMS OF COUNCIL MEMBERS. The terms of the Council Members shall be for a period of 
three (3) years. A Council Member may not serve more than three (3) consecutive terms. The terms of the 
Council Members elected at and after the 1995 Annual Meeting shall be for a period of two (2) years. Council 
Members shall not be eligible for election for more than two (2) consecutive terms as a Council Member. An 
Officer limited in the article above whose term ends in their first year or first term as a Council Member may 
continue to serve in any other capacity.

SECTION 6. INITIAL TERMS OF COUNCIL MEMBERS. At the 2012 Annual Meeting, the Membership shall 
elect twelve (12) Council Members: four (4) Council Members for a term of three (3) years, four (4) Council 
Members for a term of two (2) years, and four (4) Council Members for a term of one (1) year. Thereafter, four 
(4) Council Member terms shall expire each year, providing for four (4) new Council Members each year with 
the Membership selecting the Chair, Vice-Chair, Secretary, and Treasurer. Five Members elected at the initial 
election with the highest number of ballots shall be elected for a term of two years; Four Members with the 
next highest number of ballots shall serve for a period of one (1) year. Thereafter, the preceding paragraph 
shall apply so that five members shall be elected in one year and four in the alternate years.

ARTICLE IV
OFFICERS

SECTION 1. CHAIR CHAIRPERSON.
A. The Chair shall preside at all meetings of the Section and of the Council.

B. The Chair shall communicate with the State Bar of Michigan as required by the Association regulations 
including, but not limited to, submission of information for the Annual Meeting and the annual summary of the 
section activities.
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C. The Chair shall perform such other duties and acts as usually pertain to the office and pursuant to the 
Chair Roles and Responsibilities to be reviewed by the Council each year.

The Chairperson shall preside at all meetings of the Section and of the Council. The Chairperson shall 
formulate and present an annual summary of the section activities to a meeting of the State Bar of Michigan 
each August or as required by Association regulations. The Chairperson shall perform such other duties and 
acts as usually pertain to the office.

SECTION 2. VICE-CHAIR CHAIRPERSON-ELECT.
A. Upon the death, resignation, or during the disability of the Chair, or upon his or her refusal to act, the Vice-
Chair shall perform the duties of the Chair for the remainder of the Chair’s term or during the period of such 
disability. Upon expiration of the Chair’s term, the Vice-Chair may succeed in office as Chair for the next one-
year term upon election by the Section members.

B. The Vice-Chair shall perform such other duties and acts as usually pertain to the office and pursuant to 
the Vice-Chair Roles and Responsibilities, drafted by the Officers and approved by the Council on an annual 
basis. 

Upon the death, resignation, or during the disability of the Chairperson, or upon his or her refusal to act, the 
Chairperson-Elect shall perform the duties of the Chairperson for the remainder of the Chairperson’s term or 
during the period of such disability. Upon expiration of the Chairperson’s term, the Chairperson-Elect shall 
succeed in office as Chairperson for the next one-year term. 

SECTION 3. SECRETARY SECRETARY-TREASURER.

A. The Secretary Secretary-Treasurer shall be the custodian of all books, records, papers, documents and 
other property of the Section. He or she shall keep a true record of the proceedings of all Section meetings. 
All meeting minutes shall be forwarded to the State Bar of Michigan for posting on the website once approved 
by the Council.

B. The Secretary shall perform such other duties and acts as usually pertain to the office and pursuant to the 
Secretary Roles and Responsibilities to be drafted by the Officers and reviewed by the Council on an annual 
basis. The Secretary-Treasurer shall keep a true record of all monies received and disbursed and shall report 
thereon to the Council whenever requested. Annually, he or she shall submit a financial report for presentation 
to the membership of the Section. Consistent with the Bylaws of the State Bar of Michigan, he or she shall 
be responsible for forwarding all monies of the Section which come into his or her hands to the bookkeeping 
department at the State Bar headquarters in Lansing, Michigan for deposit and credit to the account of 
the Section. Further, unless waived on a meeting-by-meeting basis by vote of the Council, the Secretary-
Treasurer shall present a current financial report at each meeting of the Council.

SECTION 4. TREASURER.
A. The Treasurer shall keep a true record of all monies received and disbursed and shall provide a report 
to the Council whenever requested. Annually, he or she shall submit a financial report for presentation to 
the membership of the Section. Consistent with the Bylaws of the State Bar of Michigan, he or she shall be 
responsible for forwarding all monies of the Section which come into his or her hands to the bookkeeping 
department at the State Bar headquarters in Lansing, Michigan for deposit and credit to the account of the 
Section. Further, unless waived on a meeting-by-meeting basis by vote of the Council, the Treasurer shall 
present a current financial report at each meeting of the Council. 

B. The Treasurer shall perform such other duties and acts as usually pertain to the office and pursuant to the 
Treasurer Roles and Responsibilities to be drafted by the Officers and reviewed by the Council on an annual 
basis.

Continued on next page
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ARTICLE V
DUTIES AND POWERS OF THE COUNCIL

SECTION 2. VACANCIES. If any vacancy in the Council occurs during the time between the Annual Section 
Meetings, the Council shall have the authority to fill vacancies in its own membership or in the offices of 
Secretary, Treasurer, Secretary-Treasurer and (in the event of a vacancy in both the office of Chair and Vice-
Chair Chairperson and Chairperson-Elect) in the office of Chair Chairperson. Members of the Council and 
Officers officers so appointed shall serve until the close of the next Annual Membership Meeting annual 
membership meeting of the Section; at that meeting, the vacancies shall be filled in accordance with the 
normal election practices set forth in Article III.

SECTION 4. SPECIAL MEETINGS. Special meetings of the Council may be called by the Chair Chairperson or 
a majority of the voting members of the Council at such times and places as either may determine.

SECTION 8. PARTICIPATION. For all purposes under these Bylaws, a person shall be “present” at any 
meeting (including any Section or Council meeting) if such person participates in the meeting either: (a) in 
person; or (b) with the permission of the Chair Chairperson or the Secretary Chairperson’s designee by any 
means of telephonic, electronic, video conference or other interactive communication as shall be convenient.

SECTION 9. VOTING BY PROXY. Council Members may grant their vote by proxy to another Council Member 
present at the meeting. The proxy shall be communicated to the Chair or Secretary by mail, e-mail, facsimile 
or other written communication prior to the meeting and shall include the name of the person granting the 
proxy, the Council Member to whom the proxy is being granted and the date of the meeting for which the 
proxy is granted. 

SECTION 10. E-MAIL VOTING. Voting on any matter or issue presented to the Council may be conducted 
by e-mail. Full disclosure of the matter or issue posed must be e-mailed to Council Members at least five (5) 
days prior to the voting deadline except in cases where time is of the essence as determined by the Chair. 
A quorum of Council Members must respond by e-mail or other communication on or before the voting 
deadline for the Council to affirmatively act on the matter or issue to be decided. E-mail voting options shall 
be limited to the following: (1) Approve; (2) Disapprove; or (3) Abstain.

ARTICLE VI
MEMBERSHIP MEETINGS

SECTION 1. ANNUAL MEETING. The Annual Meeting of the Section shall be held during the Annual Meeting 
of the State Bar of Michigan, in the same city or place, with and at the same place as the Annual Upper 
Michigan Meeting of the State Bar of Michigan held each summer, and shall include such programs and order 
of business as may be arranged by the Council. An additional Membership Meeting shall also be scheduled 
at the same location and time as the State Bar of Michigan Annual Meeting.

SECTION 2. SPECIAL MEETINGS. Special meetings of the Section may be called by the Chair Chairperson, 
by a majority of the voting members of the Council, or by twenty-five percent (25%) of the voting members, 
at such times and places as shall be determined by the Secretary Secretary-Treasurer. Notice of the special 
meeting thereof shall be communicated be mailed out at least seven (7) days prior to such special meetings 
and shall state the purpose(s) of the meeting.
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ARTICLE VI
COMMITTEES

SECTION 4. Committees shall be reviewed on an annual basis. Any committee which fails to have more than 
three (3) members for two (2) consecutive years may be dissolved upon majority vote of the Council or the 
Section. Any committees which shall cease for two (2) consecutive years to have more than three (3) members 
shall be dissolved automatically without further action by the Section. 

SECTION 5. The members of each committee shall elect a Chair or Co-Chairs Chairperson. 

SECTION 6. At every meeting of the membership of the Section, the Chair or Co-Chairs Chairperson of every 
committee or his or her delegate shall deliver a written or oral report on the activities of the committee.

SECTION 7. INITIAL COMMITTEES. The initial committees shall consist of an Advocacy Committee, 
Communication and Membership Engagement Committee, and an Education Committee. Nominating 
Committee, Legislative Committee, Education Committee, and Bylaws Committee to be appointed at the 
initial Membership Meeting.

ARTICLE IX
AMENDMENTS

SECTION 1. AMENDMENTS. These Bylaws shall be amended only by a two-thirds (2/3) vote of the members 
of the Section physically present and voting at a meeting (including Annual Meeting) called for that purpose 
at which business may be transacted, provided that no amendment so adopted shall become effective until 
ratified by the Board of Commissioners of the State Bar of Michigan.

SECTION 2. PROCEDURE. Any proposed amendment of these Bylaws bylaws shall first either be prepared 
pursuant to a majority vote resolution adopted by the Council at a regular or special meeting, or submitted 
in writing to the Council council in the form of a petition signed by at least ten (10) voting members of the 
Section, and shall be considered by the Council at a regular or special meeting prior to the membership 
meeting of the Section at which it shall be addressed. The Council shall consider the proposed amendment(s) 
and prepare a final version by majority vote for consideration at the next membership meeting. The Council 
shall communicate the recommended amendment(s), together with complete and accurate text of the 
proposed amendment(s), at least thirty (30) days prior to the membership meeting of the Section at which the 
amendment(s) is to be considered. The Council shall determine by majority vote whether the recommended 
amendment(s) with complete and accurate text shall be communicated via the website, listserv, e-mail, in 
the Section newsletter, in the Michigan Bar Journal or any combination thereof. The Council shall consider 
the proposed amendment at its meeting and shall prepare recommendations thereon which, together with a 
complete and accurate text of said proposed amendments, shall be published in the Michigan Bar Journal or 
the Section newsletter at least thirty (30) days prior to the membership meeting of the Section at which the 
amendment is to be considered.
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have seen significant contributions from past Chairs Bill Brooks, Donna Budnick, the Honorable Ron Douglas, 
Sheila Gaskell, Jacqueline Hand, and John Lemire, as well as from our State Board of Commissioner representative, 
Richard Cunningham.

And then there is the State Bar staff.  Anne Vrooman, director of research and development, has been sensational 
throughout this process.  She devoted numerous hours and resources to ensuring that the tools we developed would 
provide the very best results we could obtain.  Candace Crowley, director of external development, continued to 
serve as an invaluable resource, demonstrating infinite patience with answering my endless number of questions and 
requests.  Special thanks also to Patti Shafer, Karla Eubank, Kari Thrush, Tracy Sproul, Heather Anderson, and Sandi 
Barger for working with ever-changing details with such kindness and understanding.

The State Bar continued to provide support through the 2012 State Bar Leadership Forum which I once again 
attended on behalf of and with sponsorship from the Section.  This Forum not only provides information on 
State Bar membership, trends in the legal profession, and resources available through the State Bar, it also provides 
an incredible opportunity to network with other section and committee leaders, learn about their programs and 
services, and look for ways to partner around issues, programs and services.  I strongly encourage continuing to 
sponsor Section leadership to attend this Forum.  I know that my leadership skills were enhanced as a result of 
attending these Forums and I hope that the Section feels it has received a benefit from my attendance through the 
strategic planning process.

This past year has inspired me as a member of the Section, as a member of the legal profession, and as a part of 
Indian Country.  I will forever be grateful for your trust and confidence in me in this process and for committing your 
time, energy and heart to ensuring that the American Indian Law Section flourishes and grows for years to come.  

With gratitude, 
Melissa L. Pope

From the Chair    Continued from page 2




