
 

 

Indian Children and Termina-
tion of Parental Rights: Michigan 
Supreme Court Takes a Step in 
the Right Direction in In re Lee, 
by Angel Sorrells, Cami Fraser, 
Thomas Myers, and Aaron Allen 
 
Remarks of Justice Michael F. 
Cavanagh 
 
Indian Country Law Enforce-
ment and Cooperative Public 
Safety Agreements, by  Matthew 
L.M. Fletcher, Kathryn E. Fort, 
Wenona T. Singel, and the MSU 
College of Law Indigenous Law 
and Policy Center 
 
Indian Gaming and Tribal Self-
Determination:  Reconsidering 
the 1993 Tribal-State Gaming 
Compacts, by Ezekiel (Zeke) 
Fletcher 
 
Proceed with Prudence: Advising 
Clients Doing Business in Indian 
Country, by R. Lance Boldrey and 
Jason Hanselman 

The Section is proud of its accom-
plishments this year and looks for-
ward to another in which it contrib-
utes to increasing the knowledge 
base of all members of the Section, 
State Bar, and general public re-
garding American Indian Law. 

Chi-miigwetch and baa maa pii, 

Sincerely, 

Zeke Fletcher 
Chair 

American Indian Law Section 
(2009-2010)  

This year was a 
very positive year 

for the AmericanIndian Law Section.  
In addition to maintaining the normal 
functions of the Section by providing 
support to the Michigan Indian Legal 
Services and other qualified entities, 
the Section was able to be a part of 
two major events.   

 
The first was the case of In re Lee in 
which the Section was asked to sub-
mit an Amicus Brief by the Michigan 
Supreme Court.  In re Lee involved 
several issues relating to the Indian 
Child Welfare Act (ICWA) and the 
brief required coordination between 
ICWA experts and appellate brief 
writers.  With the help of Professor 
Matthew Fletcher of the Michigan 
State University College of Law and 
its Indigenous Law and Policy Cen-
ter, as well as Michigan Indian Legal 
Services, an extremely well written 
brief was submitted on behalf of the 
Section. 

The Section was also very excited 
and grateful to the Michigan Bar 
Journal for dedicating the entire Feb-
ruary 2010 issue to American Indian 
Law.  Five articles that encompassed 
several areas of American Indian 
Law were submitted and published.  
The Section worked closely with the 
authors and Michigan Bar Journal 
staff to publish the articles.  The arti-
cles and their authors were: 
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UPCOMING EVENTS 

NOMINATIONS & AWARDS 
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Michigan Indian Day Event 

September 24, 2010 

“Strengthening  Health, Strengthening Families, Empowering Indigenous  

Communities” 

Hannah Community Center, East Lansing 

http://www.hd.ingham.org/other-services/native-american-outreach-program.aspx 

 

2010 State Bar of Michigan Annual Meeting 

September 29 - October 1, 2010 

Devos Place, Grand Rapids 

www.michbar.org 

 

7th Annual Indigenous Law Conference 

October 8 - 9, 2010 

“Persuasion & Ideology: Politically Divisive Cases in Appellate Courts” 

Michigan State University College of Law, East Lansing 

http://www.law.msu.edu/indigenous/conf 

 

2011 Federal Bar Association Indian Law Conference 

April 8 - April 9, 2011 

Hilton Buffalo Thunder, Santa Fe NM 

www.fedbar.org 

James M. Olson 

2010 Champion of Justice Award 

Jim Olson, of the public interest law firm Olson, Bzdok & Howard, PLLC in Traverse City, will be awarded the 
Champion of Justice Award by the State Bar of Michigan.  The Champion of Justice Award is presented to practic-
ing judges and lawyers with State Bar of Michigan membership for at least 10 years; who possess integrity and ad-
herence to the highest principles and traditions of the legal profession; superior professional competence; and an 
extraordinary professional accomplishment that benefits the nation, the state, or the local community in which the 
lawyer or judge lives. 

John Wernet 

2009 Tecumseh Peacekeepers Award 

John Wernet, Deputy Legal Counsel for the Office of the Governor, was awarded the Tecumseh Peacekeeping 
Award by the American Indian Law Section of the State Bar of Michigan in 2009.  This award is presented to an 
individual or organization that has made significant efforts in the advancement of American Indian rights.  The 
award is presented at the Annual Meeting and Program.  Nominations for the 2011 Tecumseh Peacekeeping Award 
can be emailed to mlpope@wowway.com. 
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Under recently approved changes to 
the Native American Graves Protec-
tion and Repatriation Act, museums 
and other entities in possession of 
“culturally unidentifiable” ancestral 
remains must now consult with tribes 
from the area in which those remains 
were found regarding their repatria-
tion.1  Previously under the Act, mu-
seums, federal agencies and other 
institutions receiving federal monies 
were required only to repatriate re-
mains that had been culturally identi-
fied to a particular tribe.   

Great numbers of culturally unidenti-
fied remains are possessed by many 
museums – for example, the Univer-
sity of Michigan Museum of Anthro-
pology holds an estimated 1400 hu-
man remains.2 Under the rule 

change, museums are now required 
to notify any currently federally rec-
ognized tribe of remains that were 
harvested near areas currently or his-
torically occupied by that tribe.  
Based on that connection to the re-
mains in time and/or space, the tribe 
could request their return.3  

These changes have been met with 
positive and negative sentiment.  
Tribes are pleased that the new rule 
has the potential to close the prob-
lematic loophole that prevented a 
large number of remains from repa-
triation.4 Some museums are cha-
grined by the changes, and fear that 
their collections will be all but de-
stroyed by the new obligations to 
repatriate. Several museums are con-
sidering challenging the changes to 

the rule.5   Some tribes are also 
considering a need to lobby, based 
on the new rule’s failure to include 
associated funerary objects as items 
to be repatriated with the human 
remains. 

 

1 “Native American Graves Protection and 
Repatriation Act—Disposition of Cultur-
ally Unidentifiable Human Remains,: Final 
Rule,” 75 Fed. Reg. 49 (15 March 2010), 
pp. 12377-12405. 
2 Juliana Keeping, “New rule to prompt 
University of Michigan to re-examine hold-
ings of Native American human remains,” 
March 15, 2010, online at annarbor.com  
3 Id. 
4 Rex Dalton, Rule Poses Threat to Mu-
seum Bones, Published Online Mar 31, 
2010 at nature.com  
5 Id. 

NAGPRA Changes Provide for Repatriation of Some Unidentified Remains 

1978.  New York state has recog-
nized the tribe since the late 1700s, 
and New York governor David 
Paterson supported the tribe in its 
most recent push for federal recogni-
tion.  

On the eve of the day in which the 
recognition was to become effective, 
two groups submitted challenges to 
the Tribe’s federal status – the Con-
necticut Coalition for Gaming Jobs 
and a “splinter” group of the Mon-
tauk Tribe of Long Island. 2   

At press, the challenges were still 
pending in U.S. District Court in 
Central Islip on Long Island.  Should 
the challenges prove unsuccessful, 
the Shinnecock Indian Nation would 
become the 565th Indian tribe offi-

Shinnecock Indian Nation Federal Recognition: Approved, Not Finalized 

After a preliminary ruling from the 
Bureau of Indian Affairs determined 
that the Shinnecock Indian Nation of 
eastern Long Island in New York 
met all seven criteria necessary to 
obtain federal recognition, a Final 
Determination approving that recog-
nition was issued in July 2010 by 
Acting Principal Deputy Assistant 
Secretary of Indian Affairs George 
Skibine. 1   

With federal recognition, the Tribe 
can begin slot gaming on its 800 acre 
reservation, and can seek a compact 
with the state to launch casino gam-
ing off-reservation.  The Shinnecock 
Tribe, with approximately 1300 mem-
bers, was one of the first tribes to seek 
federal acknowledgment through the 
then-new BIA recognition process  in 
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government, but only the second 
recognized via the BIA federal 
recognition procedures since 2000. 

 
1 “Skibine Issues a Final Determination to 
Acknowledge the Shinnecock Indian Na-
tion of Long Island,” http://www.bia.gov/
idc/groups/public/documents/text/
idc009847.pdf, found online at in-
dianz.com 

 

2  “Montaukett Faction Files Preliminary 
Objection to Shinnecock Recognition,” 
found online at http://
www.montauktribe.org/news.htm 



 

 

Tribal Law & Order Act 

From Turtle Talk 

Between 2007 and 2010, Congress 
held 17 hearings on various aspects of 
violence on Indian lands from domes-
tic and sexual violence against women 
and children to drug smuggling and 
gang activity.  On June 23, 2010, the 
Senate passed the Tribal Law and 
Order Act, as an amendment to 
H.R. 725, by unanimous consent.  
Indian reservations nationwide face 
violent crime rates more than 2.5 
times the national rate.  Some reserva-
tions face more than 20 times the na-
tional rate of violence.  More than 1 in 
3 American Indian and Alaska Native 
women will be raped in their lifetimes, 
and 2 in 5 will face domestic or part-
ner violence.  The crisis is the result of 
a broken and underfunded system of 
justice.  Federal laws limit the author-
ity of Indian tribes to punish Indian 
offenders to no more than 1-year im-
prisonment, and force reservation resi-
dents to rely on Federal (and in some 
cases State) officials to investigate and 
prosecute violent crimes on Indian 
lands.   

However, over the past 5 years, Fed-
eral officials have declined to prose-
cute 50% of alleged violent crimes in 
Indian country, including 75% of al-
leged sex crimes against women and 
children.  Less than 3,000 Bureau of 
Indian Affairs and tribal police patrol 
more than 56 million acres of Indian 
lands.  Foreign drug cartels are aware 
of the lack of police presence on In-
dian lands and are targeting some res-
ervations to distribute and manufac-
ture drugs.  The Tribal Law and Order 
Act takes a comprehensive approach 
at addressing these shortfalls by estab-
lishing accountability measures for 
Federal agencies responsible for inves-
tigating and prosecuting reservation 
crime, and by providing tribes with 
additional tools to combat crime lo-
cally.   

 

Some major provisions include: 

 Evidence sharing and declination 
data: Requires federal prosecutors to 
maintain data on criminal declinations in 
Indian country, and to share evidence to 
support prosecutions in tribal court 

 Tribal Court sentencing: Increases 
tribal court authority from 1 to 3 years 
imprisonment where certain constitu-
tional protections are met 

 Federal Testimony: Requires Fed-
eral officials who work in Indian country 
to testify about information gained in the 
scope of their duties to support a prose-
cution in tribal court 

 Improves transparency in Public 
Safety spending by the BIA, and requires 
greater consultation on the part of the 
BIA to tribal communities on matters 
affecting public safety and justice 

 Increased sexual assault training 
and standardized protocols for handling 
sex crimes, interviewing witnesses, and 
handling evidence of domestic and sex-
ual violence crimes in Indian country 

 Authorizes Deputization of Spe-
cial Assistant U.S. Attorneys to prose-
cute reservation crimes in Federal courts, 
and encourages Federal Courts to hold 
cases in Indian country 

 Increases Deputizations of Tribal 
and State Police to Enforce Federal 
Law: Enhances Special Law Enforce-
ment Commission program to deputize 
officers to enforce federal laws on Indian 
lands 

 Authorizes the Drug Enforcement 
Agency to deputize tribal police to as-
sist on reservation drug raids 

 Increases recruitment and reten-
tion efforts for BIA and Tribal Police 

 Expands training opportunities 
for BIA and Tribal police to receive 
training at State police academies, and 

tribal, state, and local colleges – 
where Federal law enforcement 
training standards are met. 

 Tribal Police Access to Crimi-
nal History Records: Many tribal 
police have no access to criminal 
history records.  The bill will pro-
vide tribal police greater access to 
criminal history databases that pro-
vide them with essential information 
when detaining or arresting a sus-
pect. 

 Programmatic Reauthoriza-
tions: The bill will reauthorize and 
improve existing programs designed 
to strengthen tribal courts, police 
departments, and corrections centers 
– as well as programs to prevent and 
treat alcohol and substance abuse, 
and improve opportunities for at-
risk Indian youth. 

 

The bill has the support of the U.S. 
Departments of Justice and Interior, 
the National Congress of American 
Indians, Amnesty International, the 
American Bar Association, the Fed-
eral Bar Association, the Friends 
Committee on National Legislation, 
the Episcopal Church, the Family 
Violence Prevention Fund, and 
many other tribal, state, and local 
governments and organizations. 
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Dr. Susan Applegate Krouse 

 From Michigan State University American Indian Studies Program 

Susan Applegate Krouse, Oklahoma Cherokee, was Associate Professor in the Department of Anthropology at Michi-
gan State University, Adjunct Curator of Great Lakes Ethnology at the MSU Museum, and co-chair for the Michigan 
Indian Day Planning Committee.  She taught courses on Native peoples, including North American Indian Ethnogra-
phy, American Indian Women, Great Lakes Indians, and Contemporary Native Communities. Her research focused on 
urban American Indians. Recent publications include a edited volume with Heather A. Howard, Keeping the Camp-
fires Going: Native Women’s Activism in Urban Communities; “City Schools and Indian Activists: Protests in Two 
Urban American Indian Communities,” in Visions and Voices: American Indian Activism and the Sixties, edited by 
Kurt Peters and Anne Terry Straus; “The Well-Being of Urban Indian Elders in Rochester, New York” (2005 Ameri-
can Indian Culture and Research Journal), “What Came Out of the Takeovers: Women’s Activism and the Indian 
Community School of Milwaukee” (2003 American Indian Quarterly), “The Health of American Indians and Latinos 
in Lansing, Michigan” (2003 Julian Samora Research Institute Statistical Papers), and “Kinship and Identity: Mixed 
Bloods in Urban Indian Communities” (1999 American Indian Culture and Research Journal). She also has research 
interests in American Indian ethnohistory.  Her monograph, North American Indian in the Great War, looks at Ameri-
can Indian veterans from World War I, focusing on their efforts to acquire United States citizenship following their 
military service.  Professor Krouse’s passions were her work in American Indian studies and the students that she men-
tored.  

Professor Philip P. Frickey 

 From Turtle Talk 

Kansas native Philip P. Frickey was a professor at University of California Berkeley and one of the nation’s foremost 
experts on public law and federal Indian law and policy.  A law school professor for 27 years, Frickey was the co-
author of popular casebooks on legislation, constitutional law, and Indian law. He also volunteered his skills outside 
the scholastic arena—working with the Native American Rights Fund and National Congress of American Indians—
and writing amicus briefs on their behalf in U.S. Supreme Court cases.  Frickey, whose career path was influenced by 
a clerkship with U.S. Supreme Court Justice Thurgood Marshall, started his teaching career at University of Kansas 
Law School. He came to Berkeley Law in 2000 after 17 years at the University of Minnesota Law School. In addition 
to his scholastic and teaching achievements, Frickey chaired Berkeley Law’s faculty appointments committee.  In 
1988, Frickey and Yale Law School Professor William N. Eskridge, Jr. co-authored “Cases and Materials on Legisla-
tion: Statutes and the Creation of Public Policy.” Frickey received the Distinguished Service Award from University of 
Kansas in 2006, and in 2009 won both the Lawrence R. Baca Lifetime Achievement Award from the Federal Bar As-
sociation’s Indian Law section and Berkeley Law’s Rutter Award for Teaching Distinction. 

Born on June 29, 1953 in Oberlin, Kansas, Frickey was the son of Carl L. and Doreen L. (Nitsch) Frickey. Phil gradu-
ated from Decatur Community High School in Oberlin in 1971, and received his undergraduate degree from the Uni-
versity of Kansas in 1975, where he earned Phil Beta Kappa honors his junior year. He then went to the University of 
Michigan Law School, became editor-in-chief of the Michigan Law Review, and graduated in 1978 both magna cum 
laude and Order of the Coif.  After law school, Frickey clerked for Judge John Minor Wisdom of the U.S. Court of 
Appeals for the 5th Circuit. Frickey never expected to focus on Indian law, but while clerking for Justice Marshall sev-
eral Indian law cases came before the Supreme Court and he “became immersed in my research and increasingly fasci-
nated with the subject matter.”  He practiced law for three years in Washington, D.C. before joining the University of 
Minnesota Law School faculty. Six years into his appointment at Berkeley Law, Frickey was appointed to its Alexan-
der F. and May T. Morrison Chair.  Frickey also saw a glaring need for young legal talent to work on Indian law is-
sues. “Indian law is an incredibly difficult legal puzzle and frequently incoherent,” he said. “It hasn’t been well-
developed intellectually, and of course the social consequences of that are quite stark. To give students an opportunity 
to contribute in this area is both important and gratifying.” 

In Remembrance 

Page 5 SPRING 2010 



 

 

Case Summaries 
Summaries, issues, and questions presented 
from the Native American Rights Fund Na-
tional Indian Law Library, unless otherwise 
indicated. 

U.S. SUPREME COURT 
United States v. Tohono O’dham Na-

tionDocket No. 09-846 

Cert granted April 19, 2010 

Questions Presented (from Turtle 
Talk): Under 28 U.S.C. 1500, the 
Court of Federal Claims (CFC) does 
not have jurisdiction over “any claim 
for or in respect to which the plaintiff 
*** has *** any suit or process 
against the United States” or its 
agents “pending in any other court.” 
The quest ion presented is : 
Whether 28 U.S.C. 1500 deprives the 
CFC of jurisdiction over a claim 
seeking monetary relief for the gov-
ernment’s alleged violation of fiduci-
ary obligations if the plaintiff has 
another suit pending in federal dis-
trict court based on substantially the 
same operative facts, especially 
when the plaintiff seeks monetary 
relief or other overlapping relief in 
the two suits. 

 
Madison County v. Oneida Indian 

Nation 
Docket No. 10-72 

Cert Pending 
Question Presented (from Turtle 
Talk): May tribal sovereign immu-
nity prevent foreclosure actions 
against tribally-owned fee lands? 
 
Hoffman v. Sandia Resort & Casino 

Docket No. 10-4 
Cert Pending 

Questions Presented: Does the doc-
trine of tribal sovereign immunity 
properly bar claims that an Indian 
casino cheated a non-Indian gambler 
by refusing to pay a slot machine 
jackpot? (2) Does the "property dam-
age" under the waiver of immunity in 

Section 8 of the Tribal Gaming Com-
pact apply only to physical damage to 
property? 
 

United States v. Eastern Shawnee 
Docket No. 09-1521 

Cert Pending 
Question Presented: Does 28 U.S.C. § 
1500 deprive the Court of Federal 
Claims of jurisdiction over a claim 
seeking monetary relief for the govern-
ment's alleged violation of fiduciary 
obligations if the plaintiff has another 
suit pending in federal district court 
based on substantially the same opera-
tive facts that seeks relief paralleling 
the relief available in the Court of Fed-
eral Claims? 

 
Maybee v. Idaho 

Docket No. 09-1471 
Cert Pending 

*Issues: May a settling state (i.e., a 
state that participates in the 1998 set-
tlement of the multi-state claims 
against the nations' four largest tobacco 
companies) prohibit the sale of certain 
brands of cigarettes manufactured by 
tobacco companies that have never 
been sued, or otherwise alleged or 
found culpable for  

 
Metlakatla Indian Community v. Se-

belius  
Docket No. 09-1466 

Cert Pending 
Issues: (1) Did the Federal Circuit err 
when it ruled that the limitations period 
in Section 605(a) of the CDA is not 
jurisdictional, but then also held that 
the timely filing of a claim and exhaus-
tion under Section 605(a) is a jurisdic-
tional requirement that has to be met 
before class action tolling may apply to 
that very same limitations period? (2) 
Did the Federal Circuit err in holding 
that a potential class member must take 
action to establish class action court 
jurisdiction over that potential class 
member's claim in order for that same 

class member to obtain the benefit of 
class action limitations tolling? 
 
Schaghticoke Tribal Nation v. Kemp-

thorne  
Docket No. 09-1433 

Cert Pending 
Issues: When reviewing a petitioner's 
due process claim that undue politi-
cal pressure has actually affected or 
influenced a federal administrative 
adjudicative decision, must a federal 
court also consider the petitioner's 
claim that due process was violated 
by the appearance of bias or impro-
priety arising from the political pres-
sure? 
 

Hogan v. Kaltag Tribal Council  
Docket No. 09-960 

Cert Pending 
*Issues: Did the Ninth Circuit cor-
rectly hold--in conflict with the deci-
sions of this court and other courts as 
well as with the express intent of 
Congress--that the hundreds of In-
dian tribes throughout the State of 
Alaska have authority to initiate and 
adjudicate child custody proceedings 
involving a nonmember and then to 
compel the state to give full faith and 
credit to the decrees entered in such 
proceedings? 
 

2008-2009  
Supreme Court Decisions of Note 

 
United States v. Navajo Nation, 
Docket No. 07-1410, 556 U.S. _____ 
(2009), Decided April 6, 2009. 
 
Hawaii v. Office of Hawaiian Af-
fairs, 
Docket No. 07-1372, 556 U.S. _____ 
(2009), Decided March 31, 2009. 
 
Carcieri v. Kempthorne, Docket No. 
07-526, 556 U.S. _____ (2009), De-
cided February 24, 2009. 
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SIXTH CIRCUIT 
 

Memphis Biofuels, LLC v. Chicka-
saw Nation Industries, Inc 

585 F.3d 917  
No. 08-6145 

United States Court of Appeals, 
Sixth Circuit, November 4, 2009 

 
Biodiesel refining company brought 
action against federally chartered 
tribal corporation that delivered die-
sel fuel and soybean oil to the com-
pany for refining, seeking a declara-
tory judgment that the corporation's 
waiver of sovereign immunity was 
effective, an order compelling arbi-
tration, and a temporary restraining 
order (TRO) prohibiting the corpora-
tion from proceeding with a case 
against the company in tribal court. 
The United States District Court for 
the Western District of Tennessee, 
Samuel H. Mays, J., dismissed the 
suit for lack of subject matter juris-
diction. Company appealed. The 
Court of Appeals, Cole, Circuit 
Judge, held that:  (1) as a matter of 
first impression, incorporation under 
the Indian Reorganization Act (IRA) 
did not automatically waive tribal 
sovereign immunity; (2) corpora-
tion's charter did not contain an ex-
press waiver of sovereign immunity; 
and (3) contractual provision pur-
porting to waive sovereign immunity 
was insufficient to waive immunity, 
absent board approval as required by 
charter.  Affirmed.  
 
 
 
 
 
 
 

Ottawa Tribe of Oklahoma v. Logan 
577 F.3d 634 No. 08-3621 

United States Court of Appeals, 
Sixth Circuit, August 18, 2009 

The Ottawa Tribe of Oklahoma 
sought declaratory judgment that it 
had right to fish in Lake Erie without 
restrictions from Ohio Department of 
Natural Resources (DNR). The 
United States District Court for the 
Northern District of Ohio, Jack Zou-
hary, J., 541 F.Supp.2d 971, granted 
DNR summary judgment. Tribe ap-
pealed. The Court of Appeals, Alan 
E. Norris, Circuit Judge, held that 
whatever fishing rights Tribe had 
were extinguished when the Tribe 
abandoned the land. 
 

 
Keweenaw Bay Indian Community v. 

Rising  
569 F.3d 589  
No. 08-1585 

United States Court of Appeals, 
Sixth Circuit, June 26, 2009 

 
Tribe brought action against state, 
state treasury officials, and secretary 
of state, seeking declaratory and in-
junctive relief from the State's col-
lection of sales and use taxes on 
transactions involving tribe or its 
members, and asserting 1983 claim 
that State's offset of federal funds 
violated various constitutional and 
statutory rights. The United States 
District Court for the Western Dis-
trict of Michigan at Marquette, 
Gordon J. Quist, J., 546 F.Supp.2d 
509, granted summary judgment for 
the State. Tribe appealed. The Court 
of Appeals, Merritt, Circuit Judge, 
held that: (1) tribe's request for dec-
laration concerning its tax immuni-

ties did not present justiciable ques-
tion; (2) tribe's claim for declara-
tion that Michigan tax policy was 
invalid was unripe; (3) issue of 
whether treaty affected Michigan's 
collection of sales and use taxes 
was not properly before the Court; 
(4) but remand was warranted to 
determine if tribe was person under 
1983.  Affirmed in part, vacated in 
part, and remanded.  
 
 

Case Summaries 
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Case Summaries 

DISTRICT COURTS 
 

Geroux v. Assurant, Inc.  
2010 WL 1032648  
No. 2:08-cv-00184 

United States District Court, W.D. 
Michigan, March 17, 2010 

(From the opinion) Plaintiff Richard 
Geroux initially brought a complaint 
for unpaid benefits pursuant to long-
term disability coverage provided by 
his employer, the Keweenaw Bay 
Indian Community (“KBIC”), in the 
Tribal Court of the Keweenaw Bay 
Indian Community, L'Anse Reserva-
tion, Michigan.  [Court Doc. No. 1, 
Complaint]. Plaintiff sought compen-
sation for alleged underpayment of 
benefits under the policy of 
“approximately $230.39 per month 
since December 21, 1982.” Plaintiff's 
complaint does not mention any 
claims pursuant to the Employee Re-
tirement Income Security Act, 29 
U.S.C. §§ 1001, et seq. (“ERISA”). 
D e f e n d a n t s  A s s u r a n t ,  I n c . 
(“Assurant”) and Union Security In-
surance Company (“Union Secu-
rity”) (collectively “Defendants”) 
removed Plaintiff's case to this court 
on the basis of federal question juris-
diction, claiming that Plaintiff's 
claims were covered by ERISA.  
 
Editor:  Plaintiff moved to remand 
the case to tribal court; the District 
Court granted the motion, and De-
fendants moved for reconsideration.  
The issues before the court were 
whether federal jurisdiction over the 
case was proper, which turned on 
whether plaintiff’s claims were ER-
ISA claims, and whether, in any 
case, tribal exhaustion is required.  
The District Court, R Allen Edgar, 
held that (1)questions of fact regard-

ing whether the plan was an ERISA 
plan or a governmental plan excluded 
from ERISA remained, and (2) even if 
the plan was covered by ERISA, De-
fendants failed to demonstrate that ER-
ISA precludes removal from tribal 
courts.  Motion to reconsider denied; 
motion to remand to tribal court 
granted. 

 
 

Saginaw Chippewa Indian Tribe of 
Michigan v. Granholm  

2010 WL 456987  
No. 05-10296-BC 

United States District Court, E.D. 
Michigan, February 4, 2010 

 
Indian tribe brought action under Ad-
ministrative Procedures Act (APA) 
seeking judicial review of decision of 
Department of Interior, Bureau of In-
dian Affairs (BIA), denying tribe mem-
ber's application to gift portion of his 
interest in restricted land to tribe. Tribe 
filed claim alleging breach of trust. 
Parties consented to exercise of juris-
diction by magistrate judge. Tribe 
moved for equitable relief to remedy 
wrongful administrative actions. BIA 
moved to dismiss breach of trust claim.  
The District Court, Thomas L. Luding-
ton, J., held that: (1) witness was quali-
fied to provide expert opinions con-
cerning historical interpretation of trea-
ties; (2) experts' opinions concerning 
historical interpretation of treaties were 
sufficiently reliable; (3) expert's testi-
mony could not be excluded on ground 
that it was predetermined;(4) method-
ology used by tribe's expert was suffi-
ciently reliable. Motions denied. 
 
 
 
 

 

Sault Ste. Marie Tribe of Chippewa 
Indians V. Hamilton  

2010 WL 299483  
No. 2:09-CV-95 

United States District Court, W.D. 
Michigan, January 20, 2010 

(From the opinion) Plaintiff, the 
Sault Ste. Marie Tribe of Chippewa 
Indians, has sued Defendants, James 
Hamilton, Carolyn Hamilton, Bay 
Mountain Traders, LLC, and BMT 
Enterprises d/b/a Black Mountain 
Traders, Inc.; Barbara Dencklau and 
Roger Dencklau; and Tina Gardner, 
alleging that Defendants violated the 
Racketeer Influenced Corrupt Or-
ganizations Act (“RICO”), 18 U.S.C. 
§ 1961, et seq. , and committed 
fraud. More particularly, the Tribe 
alleges that Defendants engaged in a 
scheme whereby Gardner, the Tribe's 
Gift Shop Director, purchased mer-
chandise from Defendants far in ex-
cess of what the Tribe's casino gift 
shops had the ability to sell and in 
violation of the Tribe's policies and 
procedures. The Tribe further alleges 
that the Dencklaus and the Hamilton 
Defendants paid Gardner kickbacks 
on all merchandise purchased by the 
Tribe and provided Gardner all ex-
pense paid vacations to Minnesota 
and elsewhere as part of the fraudu-
lent scheme. 
*Holding: not yet available 
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University of Michigan Law School  

Michigan Law NALSA helped plan and participated in the first annual Michigan Law Culture Show, in which members 
Jeremy Brave-Heart and Josh Clause performed with other Natives in a drum performance.  UM NALSA also donated a 
handmade drum (made by Native artist Joseph Brave-Heart) to the Student Funded Fellowship Auction at Michigan 
Law.  On April 2, 2010, Michigan Law’s Indian Law Day, UM NALSA brought in eight speakers from differing tribes 
in Michigan, and scholars in Indian Law, to speak about Tribal Governance in the 21st Century.  Michigan Law NALSA 
members Jeremy Brave-Heart and Josh Clause also participated in the National NALSA Moot Court Competition held in 
South Dakota.  The team won 3rd Place Best Advocate in that competition.. 

Michigan State University College of Law 

The Michigan State College of Law Native American Law Student Association hosted and participated in a number of 
events during the 2009-2010 school year. The executive board was made up of Sheena Oxendine, Jaimie Park, Erin 
Oliver, and Peter Vicaire. In November, MSU NALSA hosted a panel event of Tribal Judges that included Hon. Michael 
Petoskey, Hon. Holly Thompson and Hon. Matthew Fletcher. The organization also hosted a Diversity Week event in 
February with the topic of Religious Freedom, inspired by the National NALSA Moot Court Competition Problem 
(written by Professor Frank Pommersheim). The event was organized by Jaimie Park and Sheena Oxendine. Two MSU 
NALSA members, Erin Oliver and Adrea Korthase, participated in the National NALSA Moot Court Competition held 
at the University of South Dakota.  Members of the NALSA also attended the National NALSA Job Fair, in Washington 
D.C., the 35th Annual Indian Law Conference in Santa Fe, NM, and recruited students at Pow Wows both at Central 
Michigan University and the University of Michigan. 

Mission Statement 

The American Indian Law Section of the 
State Bar of Michigan provides education, 
information and analysis about issues of 
concern through meetings, seminars, its 
website, public service programs, and pub-
lication of this newsletter.  Membership in 
the Section is open to all members of the 
State Bar of Michigan.  Statements made 
on behalf of the Section do not necessarily 
reflect the views of the State Bar of Michi-
gan. 

AMERICAN INDIAN LAW SECTION 

AILS Online 

V i s i t  t h e  S e c t i o n  o n l i n e  a t 
http://michbar.org/amerindian.org for addi-
tional information, such as meeting minutes, 
annual reports, bylaws, archived newsletters.  
There, you can also join the listserv, exclu-
sively for members of the American Indian 
Law Section. 

 

The Indigenous Law Journal 
Volume 10 

Call for Submissions 
Deadline September 30, 2010 

  
The Indigenous Law Journal is dedicated to developing dialogue and 
scholarship in the field of Indigenous legal issues, both in Canada and 
internationally. Our central concerns are Indigenous legal systems and the 
interaction of other legal systems with Indigenous peoples. We are the 
only legal periodical in Canada with this focus. We welcome the addition 
of your voice to the discussion. 
  
For full details on the submissions process and student awards, please 
see: www.indigenouslawjournal.org or send submissions to: submis-
sions.ilj@utoronto.ca 
  
Please address questions to Eric Chamney & Liora Zimmerman, co-
Editors-in-Chief: indiglaw.journal@utoronto.ca 

Native American Law Student Association Activities 

Call for Papers 
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